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TO  THE  BINDER. 
Tbe  Regsla  Generale^  at  preient  pivGud  lo  Part  1,  and  eoniiiting  of 
pp.  i, — jx,,  at*  lo  be  placed  after  3  Y,  imiDadiately  pnccdiog  the  Indn. 


REPORTS  OF  CASES 

ARGUED  AND  DETERHINXD  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS 

V  AND 

EXCHEQUER  CHAMBER. 

In  the  Fourth  Year  of  the  Reion  or  William  IV. 


REGULA  GENERALIS. 

Mickaelmas  Term^  4  WiU.  4.  183S« 

TT  IS  ORDERED,  That  where  a  defendant  is 
arrested  upon  an  alias  or  plurics  capias,  issued  into 
another  county,  pursuant  to  the  rule  Michaelmas 
term,  S  Will.  4.  s.  7.,  the  defendant  must  put  in  bail 
in  the  county  where  he  was  arrested. 

{Signed  by  aU  the  Judges  {a)) 

(a)  R«ad  in  Coart,  Nofember  99, 1833. 


.i9faal  odi  gnibsMiq  vi9iifb.nnini ,'(  f  lOJls  bt^^siri  "li  •71  oib  ,,TZ<^-,i  fi'? 
VOL.  IT.  B 


a  CASES  IN  MICHAELMAS  TERM 

ISSS. 
^^^-^^^  Darling  against  Gurney  and  Another. 

I;i  *c  .f  licias  O  CIRE  facias  on  a  recognizance  of  bail,  against 
r^-?r<?KiVK  defendants  as  bail  of  Tarlton.      The  demurrer 

^A^*L"*'^  book  set  forth  the  roll  entitled,  Pleas  before  the 
!^^*KxnH>:^D-'  Barons  &c.  in  TVfWfVy  term  1833.  Then  as  follows: 
o;.aj,  a:  ihe  jyiijffiesex  to  wit.  Be  it  remembered,  that  heretofore, 
v,a;:<fr  jn:end-  that  is  to  say,  on  13  April  1833,  Darling,  a  debtor  &c. 
t^l!^.-^*  ^  came  before  the  barons  &c.  by  G.  K.  his  attorney,  and 
-  ;hA:  ho  brought  then  here  into  court  his  certain  bill  against 

K.;Vi»  » i^oa     -R.  Gurney  and  S.  IT.  in  a  plea  of  debt  upon  a  re- 

o<  .ub«  on  a  cognizance,  the  tenor  of  which  said  bill  follows  in 
rv\N**i«sanct»,        ®  , 

itu  ionorof  these  words,  to  wit:  *'  Middlesex  to  wit.  Be  it  remem- 
r*w  i^iMhwo  bered,  that  a  writ  of  his  present  majesty  under  the 
^u-ixU,  lo  wit:  seal  of  this  Exchequer,  by  the  consideration  of  the 
**ic.  He  it  barons  here,  issued  in  these  words,  William  the  Fourth 
iviuemlwred  j^^.  (here  followed  the  first  writ  of  scire  facias,  tested 
ilio  two  writs  Michaelmas  term  1833,  which  recited  the  recovery  by 
'ri>ro/wl»ich  ^^^^  plaintiff  by  judgment  of  the  court  in  that  Michael- 
ivcited  tho  9nas  term,  against  J.  C.  Tarleton,  for  503/.  13^.  8^/. 
uuunsrihe  damages  in  assumpsit,  and  the  recognizance  of  bail  of 
lirty  bailed,  the  defendant  and  S.  H.  of  Trinity  term  1833,  and 
ncninst  tho  '  the  return  of  nihil  to  the  sci.  fa.)  The  alias  sci.  fa. 
prmcipal.  Re-  ^^s  then  Stated  (as  in  Tidds  Forms,  5  ed.  507.)  and 

phciuion  set  ^  '  ^ 

Ibrth  en.  sn., 

iind  stated  it  to  be  directed  to  and  returned  by  the  sheriffs  of  London*  Rejoinder,  that 
the  original  action  was  brought  and  the  venue  laid  in  Middleaex,  and  not  in  London, 
Surrejoinder  raised  an  issue  that  the  original  action  was  brought  and  the  venue 
therein  laid  in  London,  concluding  with  a  verification.  Special  demurrer  thereto, 
assigning  for  cause  that  it  should  have  concluded  to  the  countr>' : — Hold,  that  tho 
surrejoinder  was  good,  as  it  did  not  necessarily  follow  that  the  action  must  be  said  to 
be  brought  in  the  county  where  the  venue  was  originally  laid,  for  by  change  of  venue 
the  proceedings  in  the  action  may  have  been  elsewhere ;  and  2()ly,  that  the  com- 
mencement of  the  declaration  improperly  stating  that  a  bill  was  brought  in  &c. 
might  be  rejected  as  surplusnge,  after  pleading  over  to  it,  as  the  objection  had  not 
been  taken  on  special  demurrer  trt  the  declaration. 

A  party  who  demurs  specially  to  a  subsequent  jileading,  eg.  a  surrejoinder,  mav, 
on  the  general  words  of  the  demurrer,  impugn  a  previous  pleading,  r.  g.  the  decla- 
ration, though  ho  has  pleaded  over  to  it,  if  the  objection  ib  duly  st<ited  on  the  margin 
of  the  demurrer  book  (</). 

(a)  A»  to  this,  sec  now  Reg.  Gen.  IVtl,  1834,  No.  8.  p.  i. 
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the  return  of  the  sheriff  that  he  had  given  notice  to       18S3. 

defendint  and  5.  H.  to  appear  before  the  barons  at 

the  time  and  place  &c.    The  defendant's  appearance 

was  then  stated.    The  prayer  of  execution  for  the      9^*^'^J 

■^     •'     ,  and  Anothor. 

damages — ^imparlance  to  the  bill  and  prayer  of  plain- 
tiff, that  defendant  and  S.  H.  may  answer  him  in  the 
premises.  Plea,  no  ca.  sa.  against  the  principal  duly 
sued  out  and  returned.  Replication^  setting  forth  the 
ca.  sa.  and  that  it  was  cRrected  to  and  returned  by  the 
sherifis  of  London ;  verification  by  the  record.  Re- 
joiDder,  that  the  action  against  the  principal  was 
brought  and  the  venue  therein  was  laid  in  the  county 
of  Middlesex^  and  not  in  the  city  of  London^  into 
which  the  ca.  sa.  had  issued.  Surrejoinder,  that  the 
original  action  was  brought  and  the  venue  therein  was 
laid  in  the  city  of  London :  concluding  with  a  verifi- 
cation by  the  record.  Demurrer*  alleging  the  general 
causes  as  usuali  and  also  for  special  cause  thereof, 
that  the  matters  alleged  in  the  said  surrejoinder, 
for  the  purpose  of  obtdning  the  judgment  of  the 
court  herein,  for  the  said  plaintiff  having  execution 
adjudged  to  him  as  aforesaid,  being  partly  matters  of 
&ct  and  partly  matters  of  record,  the  plaintiff  should 
have  concluded  the  said  surrejoinder  by  praying  that 
those  matters  should  be  inquired  of  by  the  country, 
snd  not  by  a  verification  by  the  record.  Joinder  in 
demurrer. 

Archbold  for  defendant  was  heard  in  Trinity  term 
Itst  in  support  of  the  special  causes  of  demurrer. 
The  action  was  brought  in  MiddleseXy  for  the  writ  of 
tnmmons,  which  since  the  act  for  uniformity  of  process 
is  the  commencement  of  the  action  (a),  was  issued  into 
^t  county.  That  writ  does  not  appear  on  the  record 
>^all.  Then  the  question  whether  the  action  was  brought 

(a)  AUtan  ▼.  Undenhill,  ante,  Vol.  III.  4?7. 

b2 
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1833.  in  London,  is  matter  of  fact  triable  by  the  country, 
and  not  by  inspection  of  the  record.  The  replication 
admits  the  ca.  sa.  to  be  issued  into  London^  but  that  is 

^A^'^^h  irregularity  only.  [Lord  Lyndhurst  C.  B.  Suppose 
the  venue  to  have  been  changed  from  Middlesex  to 
London^  and  the  action  to  have  proceeded  in  London^ 
the  county  to  which  it  was  changed,  I  do  not  assent 
to  the  proposition  that  the  action  must  necessarily  be 
said  to  be  brought  where  the  venue  was  originally 
laid.] 

Archbold  then  impugned  the  declaration,  on  the 
general  words  of  the  demurrer;  but  the  court,  after 
adverting  to  Serjt.  Williams*s  note  in  Duppa  v. 
Mayo  (a),  doubted  whether  the  defendant  having  de- 
murred specially  to  the  plaintiff's  surrejoinder,  should 
afterwards  be  suffered  to  object  to  a  previous  pleading 
of  the  plaintiff  for  a  defect  in  sutetance ;  but  finally 
refused  to  hear  the  argument,  on  the  ground  that  the 
objection  intended  to  be  argued  had  not  been  placed 
in  the  margin  of  the  demurrer  books.  On  another  day 
in  this  term,  at  the  pressing  instance  of  counsel,  that 
objection  was  permitted  to  be  duly  stated  on  the  de- 
murrer books,  and  was  argued  by 

Archbold  for  the  defendant.     The  court  has  no 
jurisdiction  by  bill  in  scire  facias  as  here  laid,  and  the 
declaration  should  have  stated,  that  the  plaintiff  de- 
clared in  scire  facias.    The  only  record  in  scire  facias 
,  is  the  award  of  two  writs  of  scire  facias,  which  should 

be  stated  in  the  past  tense  throughout  the  record. 
Here,  it  is  stated  in  the  present  tense.  This  is  neither 
roll,  record,  nor  entry  in  scire  facias.  A  bill  cannot  be 
that  record,  and  though  such  an  instrument  is  here 
pleaded  to  have  been  brought  in,  that  is  not  the  act 
.  of  the  court,  for  before  2  Witt.  4.  c.  39.,  a  bill  was  a  com- 
plaint in  writing  of  a  cause  of  action  against  a  defend- 

(a)  1  Saand.  j!85,  n.  (5). 
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ant  being  before  the  court  on  its  process.     Nor,  since  1833. 

it  is  so  entered  on  the  roll,  can  it  be  rejected  as  sur-  v^*v-^^ 

plusage  or  denied  to  have  issued.  Darling 


Lord  Lyndhurst  C.B. — The  averment  of  bringing 
in  the  bill  is  impertinent  and  inconsistent  with  the 
matter  afterwards  set  out.  That  matter  is,  however, 
in  the  absence  of  a  special  demurrer,  equivalent  to  the 
usual  statement,  that  the  king  sent  to  the  sheriff  his 
writ  close  in  these  words  &c.  (a). 

Bayley  B. — Had  this  record  begun  by  stating.  Be 
it  remembered  that  the  scire  facias  issued,  as  is  here 
done,  without  the  incumbrance  of  the  slovenly  and 
inconsistent  matter  prefixed  to  it,  it  would  have  alleged 
all  that  was  necessary,  and  would  without  doubt  have 
been  good.  Now  that  preliminary  matter  may  be 
treated  as  surplusage,  as  there  is  no  special  demurrer 
to  the  declaration  on  that  account,  and  the  defendant 
has  pleaded  over.  It  is  clear  that  the  plaintiff  brings 
in  a  document  which  is  in  reality  a  transcript  from  the 
roll  of  scire  facias,  and  no  bill,  though  erroneously 
called  such.  The  first  writ  of  sci.  fa.,  reciting  the 
judgment  against  the  principal,  and  the  alias  sci.  fa. 
are  duly  stated,  though  prefaced  by  an  informal  and 
impertinent  averment.  Instead,  however,  of  objecting 
to  that  on  special  demurrer,  the  defendant  pleaded 
over,  treating  it  as  a  declaration  in  scire  facias.  The 
demurrer  to  the  surrejoinder  cannot  be  sustained,  and 
the  time  for  impeaching  the  declaration  by  special 
demurrer,  for  the  ground  to  which  we  have  adverted, 
is  passed  ;  so  that  our  judgment  must  be  for  the  plain- 
tiff.    The  other  barons  concurring, 

Judgment  for  the  plaintiff. 

Busby  was  to  have  argued  for  the  defendant. 

(a)  Sec  dcclaratiun  in  sci.  fd.  Tidd's  Furius,  5  cd.  512. 


v. 
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and  Another. 


6  CASES  IN  mCHAELMAS  TERM 

1833. 
v^*^/^/  Stephens,  Clerk,  against  Pell. 

TI?e"Kount  A  SSUMPSIT.  The  first  count  stated,  that  before 
staled  that  the  making  of  the  promise  and  undertaking  of  the 

lawfully  (lis-  defendant  hereinafter  next  mentioned,  the  plaintiff  had 
350/ d  ^"f  lawfully  distrained  upon  certain  effects  theretofore  of 
rent,  on  the  ef-  one  R.  Lord^  against  whom  a  fiat  in  bankruptcy  had 
1^^o?^.»°"k  ^**  issued,  and  of  whose  estate  and  effects  the  defendant 

against  woom 

a  fiat  bad  then  claimed  to  be  assignee  for  a  certain  sum  of  money, 
\%hosc'estate  *®  ^^>  ^^®  ^""^  of  350/.  then  due  to  the  said  plaintiff, 
defendant  for  rent  of  certain  premises,  whereon  the  said  effects 
assignee,  and  had  been  so  distrained  by  the  said  plaintiff  as  aforesaid, 
had  put  a  per-  ^^  ^jf   j^^  ^j^g  county  aforesaid,  and  the  said  plaintiff 

son  in  posses-  ''  *         , 

aion  thereof;     had  before  that  time  there  put  a  person  into  possession 

coiiskieratfon  ®^  *^^  ^^^^  effects,  who  at  the  time  of  the  making  of 

that  plaintiff,  the  said  promise  remained  in  possession  thereof,  to  wit, 

defendant  ^"  ^^  county  aforesaid,  whereof  the  said  defendant 

would  with-  then  and  there  had  notice:  and  thereupon  heretofore, 

draw  the  said  ,  ,  . ,         .         •         , 

person  so  put  to  Wit,  on  4  September  1832,  m  consideration  that  toe 
into  posses-      gj^jj  plaintiff,  at  the  special  &c.  of  the  defendant,  would 

sion,  defend-        ^      *  . 

ant,  claiming    withdraw  the  said  person  so  put  into  the  possession  of 

as  aforesald^^  ^^  ^^'^  effects  under  the  said  distress,  he  the  said 
undertook  that  defendant,  claiming  to  be  assignee  as  aforesaid,  under- 

should  be  paid  ^^^^  ^^'  ^^^  ^^^  ^^^^  ^^^  of  money  should  be  paid  to 
to  the  plaintiff  the  said  plaintiff  out  of  the  produce  of  the  sale  of  the 

out  of  the  pro-  ^  a     i    i  *  i     i   *     -/««  i       i 

duce  of  the       Same  eiiects:  And  the  said  plamtin  avers,  that  he,  con* 

sale  of  the 

same  effects.  Averments,  that  plaintiff  did  withdraw  the  person  from  possession^ 
and  that  defendant  took  ])osscssion ;  but  though  a  reasonable  time  for  sale  of  the 
effects  and  for  such  payments  had  elapsed,  did  not  pay  the  said  sum  to  the  plaintiff. 

Plea,  that  before  defendant's  promise  was  made,  a  fiat  in  bankruptcy  was  issued 
against  X,.,  under  which  L.  was  found  a  bankrupt,  and  defendant  was  appointed  his 
assignee.  Tliat  defendant  was  only  interested  as  such  assignee  in  procuring  tlie  dis- 
tress to  be  withdrawn,  and  that  after  making  the  promises  declared  on,  and  before 
a  reasonable  time  had  clansed  tor  the  sale  of  the  effects  in  the  declaration  mentioned, 
the  fiat  was  duly  superseded,  and  the  defendant  was  afterwards  unable  to  sell  the 
said  effects  and  pay  the  plaintiff  out  of  the  produce,  and  gave  notice  to  the  plaintiff  of 
such  inability-,  whereby  the  defendant  was  dischai^ed  from  pcrfomiing  the  promises 
in  the  declaration.  Held,  on  demurrer,  that  the  defendant's  promise  was  unqualified, 
and  that  the  plaintiff  had  relinquished  his  rights  in  consequence  of  it,  and  was 
entitled  to  recover. 

Scmblcy  the  plea  was  bad,  for  not  disclosing  that  the  defendant  had  not  sold  before 
the  fiat  was  superseded. 
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fiding  in  the  said  promise  and  undertaking  of  the  said        1833. 
defendant,  did  then  and  there  withdraw  the  said  per- 
son, so  put  into  the  possession  of  the  said  effects  under 
the  said  distress,  from  the  possession  thereof,  and  that        ^'^'^''" 
tbe  said  defendant  then  and  there  took  and  had  pos- 
session thereof:  Yet  the  said  plaintiff  in  fact  saith,  that 
akhough  a  reasonable  time  for  the  sale  of  the  said 
efiects  and  the  payment  of  the  said  sum  of  money  out 
of  the  produce  thereof  hath  long  since  elapsed,  yet  the 
said  defendant  hath  disregarded  his  said  promise  in 
this,  to  wit,  that  the  said  sum  of  money  hath  not,  nor 
hath  any  part  thereof,  been  yet  paid  to  the  said  plaintiff 
out  of  the  produce  of  the  sale  of  the  same  effects  or 
otherwise,  and  the  same  sum  of  money  still  remains 
wholly  due  and  unpaid  to  the  said  plaintiff. 

Second  count.  That  in  consideration  that  the  said 
pluntiffy  at  the  request  of  the  defendant,  would  with- 
draw a  person  before  that  time  put  into  and  then  in 
possession  of  certain  effects  of  great  value,  to  wit,  of 
the  value  of  500/.,  and  then  being  upon  certain  pre- 
mises in  the  occupation  of  one  R.  Lord,  under  a  dis- 
tress for  a  certain  sum,  to  wit,  the  sum  of  350/.  then 
doe  to  the  plaintiff  for  interest  reserved  as  rent,  he  the 
laid  defendant  undertook  &c.  that  the  said  sum  of 
350/.  should  be  paid  to  the  said  plaintiff  out  of  the 
produce  of  the  sale  of  the  same  effects :  And  the  said 
plaintiff  avers  that  he,  confiding  &c.,  did  then  and 
there  withdraw  the  said  person  so  put  into  the  posses- 
sion of  the  said  effects  under  the  said  distress  from  the 
possession  thereof,  and  that  the  said  defendant  then 
and  there  took  and  had  possession  thereof:  Yet  the 
said  plaintiff  in  fact  saith,  that  although  a  reasonable 
time  for  the  sale  of  the  said  effects  and  the  payment  of 
die  said  last-mentioned  sum  of  money  hath  not,  nor 
hith  any  part  thereof,  been  yet  paid  to  the  said  plain- 
tiff oat  of  the  produce  of  the  sale  of  the  same  effects 
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1833.       or  otherwise,  and  the  same  sum  of  350/.  still  remains 
wholly  unpaid  to  the  said  plaintiff. 

Third  count.  That  in  consideration  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  would 
withdraw  a  person  before  that  time  put  into  and  then 
in  possession  of  certain  effects  of  great  value,  to  wit, 
of  the  value  of  500/.,  wherein  the  said  defendant 
claimed  to  be  interested  as  assignee  of  the  estate  and 
effects  of  the  said  i2.  Lord^  under  a  distress  for  a  certain 
sum,  to  wit,  the  sum  of  350/.,  then  due  to  the  plaintiff 
for  interest  reserved  as  rent  for  and  in  respect  of  the 
premises  whereon  the  said  distress  was  so  taken,  and 
which  then  and  at  the  time  of  the  said  distress  were 
occupied  by  the  said  R.  Lord,  by  the  sufferance  and 
permission  of  the  said  plaintiff,  he  the  said  defendant 
undertook  and  then  and  there  promised  the  said  plain- 
tiff that  the  said  last-mentioned  sum  of  350/.  should  be 
paid  to  the  said  plaintiff  out  of  the  produce  of  the  sale 
of  the  said  last- mentioned  effects:  And  the  said  plain- 
tiff avers,  that  he,  confiding  &c.,  did  then  and  there 
withdraw  the  said  person  so  put  into  the  possession  of 
the  said  effects  under  the  said  distress  from  the  pos- 
session thereof,  and  that  the  said  defendant  took  and 
then  and  there  had  possession  thereof.  Breach  as  in 
first  count. 

Fourth  count.  That  in  consideration  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  would 
withdraw  a  person  before  that  time  put  into  and  then 
in  possession  of  certain  effects  of  great  value,  to  wit,  of 
the  value  of  1000/.,  under  a  distress. for  a  certain  sum 
of  money,  to  wit,  the  sum  of  350/.  then  due  to  the 
plaintiff,  and  upon  which  said  last-mentioned  effects 
the  said  plaintiff  had  before  that  time  lawfully  dis- 
trained, he  the  said  defendant  undertook  and  then  and 
there  promised  the  said  plaintiff  that  the  sum  of  money 
for  which  the  said  plaintiff  had  lawfully  distrained  upon 
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the  said  lost-mentioned  effects  should  be  paid  to  the        1833. 

said  plaintiff  out  of  the  produce  of  the  sale  of  the  said     S'^^^^^'^ 

,  ,     .  Stephens 

eflfects.    And  the  said  plaintiff  avers,  that  he,  confid-  v. 

ing  &c.,  did  then  and  there  withdraw  the  said  person  P^i-l. 
so  put  into  the  possession  of  the  said  last-mentioned 
eflfects,  under  the  said  distress,  from  the  possession 
thereof,  and  that  the  said  defendant  then  and  there 
took  aud  had  possession  thereof,  and  tliat  the  said 
plaintiff  had  lawfully  distrained  upon  the  said  last- 
mentioned  effects  for  a  large  sum,  to  wit,  the  sum  of 
350/.     Breach  as  in  first  count. 

Fifth  count.  That  in  consideration  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  would 
withdraw  a  person  before  that  time  put  into  and  then 
in  possession  of  certain  effects  of  great  value,  to  wit, 
of  the  value  of  500/.,  under  a  distress  before  then  law- 
fully made  by  the  said  plaintiff  for  a  certain  sum,  to 
wit,  the  sum  of  350/.,  he  the  said  defendant  undertook 
and  then  and  there  promised  the  said  plaintiff  that  the 
said  sum  of  money  should  be  paid  to  the  said  plaintiff 
out  of  the  produce  of  the  sale  of  the  said  effects.  And 
the  said  plaintiff  avers,  that  he,  confiding  &c.,  did  then 
and  there  withdraw  the  said  person  so  put  into  the  pos- 
session of  the  said  last-mentioned  efiects,  under  the  said 
distress,  from  the  possession  thereof,  and  that  the  said 
defendant  took  and  then  and  there  hud  possession 
thereof.    Breach  as  in  first  count. 

Plea,  that  after  the  11  January  1832,  and  before 
the  making  of  the  said  several  promises  in  the  said 
declaration  mentioned,  to  wit,  on  8  August  1832,  hi  &c.| 
a  certain  fiat  in  bankruptcy  was  issued,  according  to 
the  provisions  of  an  act  of  parliament  passed  in  the 
reign  of  our  lord  the  now  king,  intituled,  "  An  Act  to 
establish  a  Court  in  Bankruptcy,"  by  and  under  the 
hand  of  Henry  Lord  Brougham  and  Vauxy  then  being 
lord  high  chancellor  of  England^  not  direclcd  to  the 
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1833.  court  of  bankruptcy,  but  directed  to  certain  persons 
duly  returned  to  and  approved  by  the  said  lord  high 
chancellor  in  that  behalf,  according  to  the  provisions 
of  the  said  act,  purporting  to  authorise  a  certain 
person  who  had  theretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  the  county  aforesaid,  petitioned 
the  said  lord  high  chancellor  for  such  fiat  against  the 
said  12.  Lord,  and  had  then  and  there  stated  in  the 
said  petition  that  the  said  jR.  Lord  was  a  trader  sub- 
ject to  the  bankrupt  laws,  and  was  indebted  to  such 
person  in  a  sum  exceeding  100/.,  and  being  so  in- 
debted, and  such  trader  as  aforesaid,  had  committed 
an  act  of  bankruptcy  to  prosecute  his,  the  said  peti- 
tioning creditor's  complaint  contained  in  his  said  peti- 
tion, against  the  said  ii.  Lardy  before  the  said  persons 
to  whom  the  said  fiat  was  so  directed  as  aforesaid: 
And  the  defendant  further  saith,  that  after  the  issuing 
of  the  said  fiat  and  before  the  making  of  the  promises 
in  the  declaration  mentioned,  to  wit,  on  the  day  and 
year  aforesaid,  in  the  county  aforesaid,  the  said 
persons  to  whom  the  said  fiat  was  so  directed  as  afore- 
said, having  severally  and  respectively  duly  taken  the 
oath  prescribed  and  appointed  to  be  taken  by  commis- 
sioners of  bankrupts  acting  as  such  commissioners 
elsewhere  than  in  the  court  of  bankruptcy,  did  find 
that  the  said  12.  Lord^  since  14fJult/  1832,  had  become 
a  bankrupt  within  the  true  intent  and  meaning  of  the 
statutes  in  force  concerning  bankrupts,  and  before  the 
date  and  issuing  forth  of  the  said  fiat,  and  did  then 
and  there  adjudge  the  said  12.  Lord  to  be  a  bankrupt 
accordingly:  And  the  defendant  further  saith,  that 
after  the  said  adjudication  and  before  the  making  of 
the  promises  in  the  declaration  mentioned,  to  wit,  on 
3d  September  1832,  at  a  certain  meeting  duly  held 
according  to  the  provisions  of  the  statutes  in  force 
relating  to  bankrupts,  the  defendant  was  chosen  and 
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nominated  by  the  major  part  of  the  creditors  of  the        183S. 
Slid  jR.  Lard  present  at  the  said  meeting,  who  had 
proved  their  debts  against  the  estate  of  the  said  R. 
Lord,  to  be  the  assignee  of  the  estate  and  effects  of  the        Pell. 
said  R.  Lord,  and  that  the  defendant  then  and  there 
accepted  the  trust  of  the  said  office  of  assignee :  And 
the  defendant  further  saith,  that  before  and  at  the  time 
of  the  making  the  promises  in  the  said  declaration 
mentioned,  the  defendant  was  no  otherwise  interested 
in  procuring  the  said  several  dbtresses  of  the  plaintiff 
in  the  said  declaration  mentioned  to  be  withdrawn 
from  the  said  several  effects  in  the  said  declaration 
mentioned,  than  as  such  assignee  as  aforesaid,  and  for 
the  benefit  of  the  said  estate ;  of  all  which  several  pre- 
mises the  plaintiff  at  the  time  of  the  making  of  the  said 
promises  in  the  said  declaration  mentioned  had  notice : 
And  the  defendant  further  saith,  that  the  said  several 
effects  in  the  said  declaration  mentioned,  at  the  time  of 
the  making  of  the  said  promises,  to  wit,  in  the  county 
aforesaid,  were  the  goods  of  the  said  JR.  Lord,  but 
were  then  and  there  supposed  by  the  plaintiff  and  the 
defendant  to  be  the  goods  of  the  defendant  as  such 
assignee  as  aforesaid,  and  that  at  the  time  of  the 
making  of  the  said  promises  it  was  then  the  intention 
of  the  defendant  (which  intention  the  plaintiff  then 
and  there  well  knew)  to  sell  the  said  several  effects  as 
such  assignee  as  aforesaid:  And  the  defendant  further 
saitb,  that  after  making  the  said  promises,  and  before  a 
reasonable  time  had  elapsed  for  the  sale  of  the  said 
several  effects  in  the  said  declaration  mentioned,  to 
wit,  on  1  October  1832,  the  said  fiat  against  the  sdd 
iZ.  Lord  was  duly  superseded  by  the  court  of  bank- 
ruptcy: And  the  defendant  further  saith,  that  the  said 
fiat  was  not  obtained  by  the  said  petitioning  creditor 
at  the  instigation  or  with  the  consent  of  the  defendant, 
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1833.       A^d  ^^^^  he  the  defendant  was  not  in  any  manner  privy 
to  the  petitioning  for  the  said  fiat,  or  to  the  procuring 
of  the  same  to  be  issued,  and  that  at  the  time  of 
making  the  said  promises  in  the  said  declaration  men- 
tionedi  the  defendant  was  wholly  ignorant  of  any  cause 
or  reasoUi  matter  or  thing,  why  the  said  fiat  should  be 
superseded,  and  that  the  defendant's  said  ignorance 
did  not  arise  from  any  negligence  or  other  default  in 
him,  the  defendant:  And  the  defendant  further  saith, 
that  he  did  not  procure,  or  in  any  manner  attempt  to 
procure  the  said  fiat  to  be  superseded  as  aforesaid, 
and  that  he,  the  defendant,  always  used  due  care  and 
diligence  to  prevent  the  said  fiat  from  being  super* 
seded  improperly:   And  the  defendant  further  saith, 
that  by  virtue  of  such- supersedeas  as  aforesaid,  he,  the 
defendant,  was  after  the  said  supersedeas  unable  to 
sell  the  said  several  effects  and  to  pay  the  plaintiff  out 
of  the  produce  of  such  sale,  and  that  after  the  said 
fiat  was  so  superseded  as  aforesaid,  he  the  defendant 
was  by  virtue  of  such   supersedeas  deprived  of  all 
power  and  control  over  the  said  several  effects:  And 
the  defendant  further  saith,  that  before  the  commence* 
ment  of  this  suit,  to  wit,  on  4  October  1832,  and 
within  a  reasonable  time   after  the  said  fiat  was  so 
superseded  as  aforesaid,  he,  the  defendant,  gave  notice 
to  the  plaintiff  of  such  supersedeas,  and  that  the  de- 
fendant was  so  unable  to  sell  the  said  several  effects 
as  aforesaid,  to  wit,  in  the  county  aforesaid,  whereby 
the  defendant  then  and  there  became  and  was  legally 
discharged  from  performing  the  said  several  promises 
in  the  declaration  mentioned.     Verification. 
General  demurrer  and  joinder. 

Talfourd  Serjt.  for  the  plaintiff,  in  support  of  the 
demurrer.     The  promise  is  not  made  by  the  defend* 


V. 

Pell. 
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aot  in  his  character  of  assignee,  and  the  plaintiff  is 
entitled  to  recover,  having  withdrawn  the  distress 
according  to  his  agreement. 

The  Court  then  called  on 

Addison  to  support  the  plea.  The  plea  shows  that 
the  promises  declared  on  were  made  by  the  defendant 
not  to  pay  personally,  but  only  in  his  character  of 
iflBignee,  out  of  the  produce  of  the  sale,  and  that  when 
his  character  of  assignee  ceased  on  the  superseding 
the  fiat,  he  was  no  longer  bound  by  them  or  able  to 
perform  them. 

Lord  Lyndhurst  C.  B.-^The  fiat  was  superseded, 
and  your  plea  is,  that  as  you  had  only  a  right  to  sell 
as  assignee,  you  had  no  longer  power  to  sell ;  but  you 
might  have  sold  before.  It  appears  to  me  an  unquaU- 
fied  promise,  and  that  it  was  entirely  in  consequence 
of  it,  that  the  plaintiff  lost  his  right. 

m 

Bayley  B. — It  does  not  appear  on  the  face  of  these 
pleadings  that  the  defendant  has  not  sold  the  pro- 
perty. 

Judgment  for  the  plaintiff. 
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1833. 

The  Attorney-General  against  Leonard  Peter 

Staff  and  Peter  Brames. 

JIf.  S,  by  will  npHIS  was  an  information  filed  by  the  Attorney- 
certain  stock  General  against  the  defendants,  for  having,  as  the 
in  the  funds     executors  of  Judith  Staff  deceased,  paid  too  little 

to  trustees  to  . 

stand  pos-  probate  duty  in  respect  of  the  probate  of  the  will  of  the 
sessed  thereof  g^jj  j^j^^f^  g^^j^  ^^j  ^^  ^^^  1,^^;^    obtained  probate 

on  such  trusts  •*' '  ^  7         . 

and  for  such  of  her  will,  and  for  duties  due  to  his  majesty,  and  for 

subiect^o**"  money  due  to  him  on  an  account  stated, 

such  powers  To  the  four  first  counts  of  the  information  the  de- 

tions,  as  J.  S.  fcndants  pleaded  not  guilty,  and  to  the  last  three,  that 

by  deed,  with  ^||gy  ^re  not  indebted  to  his  said  majesty;  and  issue 

or  without  ^  ,   ,  ^      ^ » 

power  of  revo-  having  been  joined  thereon  at  the  trial  before  Lord 
cation  and       Lmdhurst  at  the  sittings  after  last   Trinity  term,  a 

new  appoint-        •^  °  if  » 

ment  or  by  verdict  was  taken  for  the  crown,  subject  to  the  opinion 
Tppoint ;  and  ©f  this  court  on  the  following  case, 
in  default  of  Matthew  Stainton  of  Isletoorth,  in  the  county  of 
ment,  in  trust  Middlesex^  by  his  will  duly  made  and  published  in 
the^fviden'ds  ^^^"8*  *"^  bearing  date  the  19th  March,  a.  d.  1821, 
for  life,  and  among  Other  things,  bequeathed  to  W.  Hodgson,  W. 
cl^  to'dt^de  ^^y^  *"^  J.A.Clarke,  4000/.  three  per  cent,  consolidated 
the  principal  bank  annuities,  and  thereby  declared  and  directed  that 
dren  ^en  liv-'  ^^^7  should  Stand  and  be  possessed  thereof  upon  such 

ing.   After  the 

testator's  death  J.  S.  duly  executed  a  deed  according  to  the  form  prescribed  by  the 
will,  by  which  deed,  after  reciting  her  desire  to  execute  the  power  vested  in  her 
by  the  will  of  M.  &,  she  directed  the  trustees  to  transfer  the  fund  to  herself  and  a 
new  trustee,  upon  such  trusts,  for  such  purposes,  and  subject  to  such  powers  &c., 
as  she  should  by  any  deed,  with  or  without  power  of  revocation  and  new  appoint- 
ment, or  by  her  last  will,  direct  and  appoint;  with  certain  limitations  over  in  default 
of  appointment,  similar  to  those  contained  in  the  will.  Under  this  deed  the  stock 
was  transferred  into  her  own  name  and  that  of  her  co-trustee.  Afterwards  J.  S. 
by  will  made  by  virtue  and  in  execution  of  the  last-mentioned  power  reserved  to 
her  by  that  deed,  and  of  all  other  powers,  appointed  the  stock  to  be  transferred  to 
certain  persons,  in  trust  that  it  might  be  consolidated  with  and  become  part  of  her  resi- 
duary personal  estate,  and  follow  the  dispositions  thereof  thereinafter  contained: — 
Hel^  tnat  the  deed  executed  by  J.  S,  being  an  exercise  of  the  power  given  her  by  the 
original  will,  the  property  became  her  personal  estate  in  which  she  had  a  beneficial 
interest,  and  was  as  such  liable  to  her  debts,  and  therefore  that  it  was  liable  to  the 
payment  of  probate  duty  under  66  G.  3.  c.  184.  s.  38. 


IN  THE  Fourth  Yeae  of  WILLIAM  IV.  16 

trusts,  and  for  such  intents  and  purposes,  and  under       1838. 
and  subject  to  such  powers,  provisoes,  and  declarations      ^^v^ 
as  the  said  Judith  Staffs  whether  covert  or  sole,  and    '^"^''"«^- 
notwithstanding  her  coverture,  by  any  deed  or  deeds,  v. 

writing  or  writings,  with  or  without  power  of  revoca-  ^  ^  ]i^\u 
tion  and  new  appointment,  and  by  her  last  will  and 
testament  in  writing  to  be  by  her  duly  executed  in  the 
presence  of  or  to  be  attested  by  two  or  more  credible 
witnesses,  should  direct  or  appoint ;  and  in  default  of 
such  appointment,  in  trust  to  pay  the  dividends  of  the 
said  three  per  cent,  annuities  to  the  said  Judith  Staff 
for  life,  and  after  her  decease  to  pay  and  divide  the 
principal  equally  among  her  children  living  at  her 
decease. 

The  said  Matthew  Stainion  afterwards  died  without 
altering  or  revoking  his  said  will  and  testament,  and 
after  his  death  the  said  W.  Hodgson,  W.  Day,  and 
J.  A,  Clarke,  as  such  trustees,  became  and  were  pos- 
sessed of  the  sum  of  3880/.  three  per  cent,  consoli- 
dated bank  annuities,  being  the  said  sum  of  4000/. 
three  per  cent,  consolidated  bank  annuities  (less  120/. 
like  annuities  sold  to  pay  the  legacy  duty  thereon) 
npon  the  trusts  in  the  said  will  mentioned,  and  there- 
upon by  a  certain  indenture  duly  executed  in  the 
presence  of  and  attested  by  two  credible  witnesses, 
ind  bearing  date  the  9th  day  of  April  in  the  year  of 
our  Lord  1824,  and  made  between  the  said  Judith 
Staff  of  the  first  part,  the  said  W.  Hodgson,  W.  Day, 
and  J.  A.  Clarke  of  the  second  part,  and  the  said 
JMth  Staff  and  Leonard  Peter  Staff  o{  the  third  part, 
after  reciting  amongst  other  things  that  the  said  Judith 
Staff  was  deurous  of  executing  the  said  power  of  ap- 
pointment in  the  said  will  mentioned,  the  said  Judith 
Staff,  by  virtue  and  in  exercise  and  in  execution  of  the 
power  and  authority,  powers  and  authorities,  given, 
limited  or  reserved  to  her  in  and  by  the  said  will  of 
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1833.       the  said  Matthew  Stainton  deceased^  did  direct  and 
*^^^^*^      appoint  that  they  the  said  fT.  Hodgson,  IV.  Day^  and 
General      *^*  ^*  Clarke  should,  as  soon  as  conveniently  might  bo 
^  ^-  after  the  execution  of  the  said  indenture,  transfer  or 

and  Another,  cause  to  be  transferred  the  said  sum  of  3880/.  three 
per  cent,  consolidated  bank  annuities  into  the  names  of 
the  said  Judith  Staff,  and  the  said  Leonard  Peter 
Staff,  their  executors  and  administrators,  upon  such 
trusts,  and  to  and  for  such  intents  and  purposes,  and 
under  and  subject  to  such  powers,  provisoes  and  decla- 
rations as  the  said  Judith  Staff,  whether  covert  or 
sole,  and  notwithstanding  her  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of 
revocation  and  new  appointment,  and  by  her  last  will 
and  testament  in  writing,  or  any  writing  in  the  nature 
of  or  purporting  to  be  her  last  will  and  testament,  to 
be  by  her  respectively  executed  in  the  presence  of  two 
or  more  credible  witnesses,  should  direct  and  appoint^ 
with  certain  limitations  over  in  default  of  appointment, 
similar  to  those  contained  in  the  will  of  the  said  Mat^ 
thew  Stainton  above  set  forth. 

The  said  W,  Hodgson,  W,  Day,  and  J,  A.  Clarke, 
after  the  making  of  the  said  indenture,  and  in  pur- 
suance thereof,  transferred  the  said  sum  of  3880/.  three 
per  cent,  consolidated  bank  annuities  into  the  names 
of  the  said  Judith  Staff,  and  the  said  Leonard  Pete^' 
Staff,  and  afterwards,  and  after  the  making  the  said 
indenture  the  said  Judith  Staff  duly  made  and  pub- 
lished her  last  will  and  testament  in  writing,  duly 
executed  in  the  presence  of  three  credible  witnesses^ 
bearing  date  20  August  1830,  and  thereby  amongst 
other  things,  by  virtue  and  in  exercise  and  execution 
of  the  power  and  authority  given  or  reserved  to  her  in 
and  by  the  said  indenture,  and  of  all  and  every  other 
powers  and  authorities  enabling  her  in  that  behalf,  did 
direct  and  appoint  that  the  sum  of  3880/.  three  per 
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cent,  consolidated  bank  annuities  then  standing  in  the  .      1S3S. 
joint  names  of  Judith  Staff  and  Leonard  Peter  Staffs      ^--v^^ 
should  go  and  be  transferred  to  the  said  Leonard    ^^*«»v- 
Peter  Staff,  W.  Sharpe,  W.  Hart,  and  J.  Carter,  their  v. 

executors,  administrators  and  assigns,  upon  the  trust   and  Another 
and  to  the  intent  that  the  same  might  be  consoli- 
dated with  and  become  part  of  her  residuary  personal 
estate,  and  follow  the  dispositions  thereof  thereinafter 
contained;  and  the  said  Judith  Staff,  by  her  last  will 
ind  testament,  did  give  and  bequeath  her  residuary 
personal  estate  unto  the  said  Leonard  Peter  Staff, 
W.  Sharpe,  W.  Hart,  and  J.  Carter,  their  executors, 
administrators  and  assigns,  upon  certain  trusts  and  for 
certain  purposes  in  the  said  will  mentioned ;  and  the 
sud  Judith  Staff  did  also  thereby  make  and  appoint 
the  said  defendants  executors  of  her  said  last  will  and 
testament;  and  the  said  Judith  afterwards,  and  after 
the  making  of  the  said  last  will  and  testament,  died 
without  altering  or  revoking  the  same ;  and  the  defend- 
ants afterwards  and  after  the  death  of  the  said  Judith 
Staff  proved  her  said  will  in  the  prerogative  court  of 
Camterbury,  and  took  upon  themselves  the  execution 
thereof  but  did  not  pay  any  probate  duty  in  respect  of 
the  sum  of  3880/.  three  per  cent,  consolidated  bank 
ammities,  so  mentioned  in  the  said  last  will  and  testa- 
■ent  of  the  said  Judith  Staff.    The  question  for  the 
opinion  of  the  court  is. 

Whether  probate  duty  is  payable  upon  the  probate 
of  the  will  of  the  said  Judith  Staff  in  respect  of  the 
lahe  of  the  said  sum  of  3880/.  consolidated  bank 
amuuties*  If  the  court  should  be  of  that  opinion,  the  . 
verdict  is  to  be  entered  for  the  crown  for  60/. ;  if  of 
the  contrary  opinion,  the  verdict  is  to  be  entered  for 
the  defendants ;  either  party  to  be  at  liberty  to  turn 
tUs  wpedal  case  into  a  special  verdict  (a). 

(«)  See  Att0nejf^enenl  ▼•  X>iiiioiid»  ante^  Vol.  I«  286. 
you  IV.  C 
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1833.  Sir  Oeorge  Grey  for  the  crown.    By  section  87  of 

^"^"^^^     65  G.  S.  c.  184.,  the  first  act  which  contains  any  pro- 
Gevbbal*    ^^o^  ^  to  probate  duty,  it  is  provided*  *'  that  if  any 
^'  person  shall  take  possession  of  and  in  any  manne? 

and  Another.  Administer  any  part  of  the  personal  estates  of  any 
person  deceased,  without  obtaining  probate  of  the  will* 
or  letters  of  administradon  of  the  effects  of  the  de- 
ceased,'' within  certain  periods  there  specified,  every  such 
person  shall  forfeit  100/.    Next,  section  88  enacts,  that 
within  three  calendar  months  firom  the  passing  of  the 
act  no  ecclesiastical  court  or  person  shall  grant  probate 
of  the  wiU  or  letters  of  administration  of  the  estate 
and  effects  of  any  person  deceased,  without  first  re- 
quiring and  receiving  from  the  person  applying  for  the 
probate  or  letters  of  administration,  an  affidavit  or 
solemn  affirmation,  that  the  estate  or  effects  of  the 
deceased  for  or  in  reject  of  which  the  probate  or 
letters  of  administration  is  or  are  to  be  granted,  ex«> 
elusive  of  what  the  deceased  possessed  or  was  entitled 
to  as  trustee  for  any  other  person,  and  not  beneficially, 
but  including  leasehold  estates  for  years  of  the  de- 
ceased, and  without  deducting  any  thing  on  account  of 
debts  of  the  deceased,  are  under  the  value  of  a  certain 
sum.    Then  the  words  **  for  or  in  respect  of  which  the 
probate  or  letters  of  administration  is  or  are  to  be 
granted,''  imply  that  when  a  probate  is  applied  for,  it 
must  be  applied  for  for  all  the  personal  property  to  be 
administered  by  the  executors  under  the  will.    In  the 
schedule  of  the  act,  Part  III.  the  words  are  '^  probate 
of  a  will  and  letters  of  administration,  with  the  will 
annexed,  to  be  granted  in  England:'^  and  a  general 
clause  follows  in  these  words :  ^'  where  the  estate  and 
effects  for  or  in  respect  of  which  such  probate  &c« 
shall  be  granted,  shall  be  above*'  a  certain  value,  so 
much.    These  sections,  therefore,  and  the  schedulci 
taken  together,  show  that  probate  duty  is  imposed  on 
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die  property  of  the  deceased  for  or  in  respect  of  which       1 883. 
the  executory  in  order  to  clothe  himself  with  a  legal      ^"^"n^"^ 
ditncter,  to  enable  him  to  collect  it,  applies  to  the     General' 
eedesaaticml  court  for  probate;  so  that  the  question        ^' 
here  is,  whether  this  is  such  personal  estate  as  that  and  Another. 
described  in  the  act  ^^fc^  or  in  respect  of  which  pro- 
bate  is  required?^    Setting  aside  the  peculiar  drcum- 
slucea  of  the  case,  and  treating  it  as  an  ordinary  case, 
IB  which  the  property  is  disposed  of  by  a  power  of 
sppointmenty  the  question  arises  whether*  if  a  disposi- 
tion takes  place  by  the  will  of  the  deceased,  it  does 
act  require  probate,  and  if  it  does,  whether  it  must 
act  be  granted  for  or  in  respect  of  the  estate  and 
efleeta  in  the  will  sought  to  be  administered  by  the 
executor  to  whom  it  is  granted.     If  it  is  made  by  will, 
or  must  be  made  by  will,  or  there  is  a  provision  that  it 
B117  be  by  will,  the  authorities  show  that  the  will  must 
be  flobject  to  all  the  incidents  of  any  other  will,  includ- 
ing probate,  and  that  it  is  completely  analogous  to  any 
ether  will  made  without  that  power,  and  that  neither 
eovta  of  law  nor  equity  will  take  notice  of  it  till  probate 
ii  taken  oat  by  the,  executor.    Sugden,  in  his  Treatise 
m  PamerSf  (5th  edit.  S40,)  says,  (speaking  of  wills  of 
■anied  women,  made  under  powers  of  this  kind, 
''where  the  will  relates  to  personalty,  it  must  be  proved 
m  the  apiiitual  court.    This  has  been  determined  even 
vilk  rqpurd  to  an  appointment  by  the  will  of  a  feme 
eoferty  who  cannot  in  the  notion  of  the  law  make  a 
w3l,  though  a  diflferent  opinion  seems  once  to  have 
pcewled.    The  courts  of  equity,  however,  will  not  at 
this  day  read  the  appointment  by  will  till  it  is  duly 
proved  as  a  proper  will  in  the  spiritual  court,  nor  will 
die  probate   predude  the  necessity  of  proving  the 
mstnmient  as  an  appointment  upon  any  claim  tmder  it 
hi  a  court  of  equity."    That  passage  shows  that  a  will 
■■ft  be  proved  in  the  ecclesiastical  court  before  it  can 
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L       be  acted  on.    Agamy  m  Koss  v.  Jckoer  (a\  Liora  Hard' 
^      mcle  says^  *'  t  ahi  of  opinion  tliat  tdougn  in  uie  notion 
of  law  a  wife  cannot  make  a  will,  yet  wtiere  a  feme 
,  covert  pas  &  separate  power  over  her  estate  and  may 
r,  dispose  jQ^  it  ty  will,  whatever .  sort  of  writing   she 
leaves  ought  first  to  he  propounded  as  a  will  m  the 
spiritual  court;  and  m  this  case,  as  there  is  no  executor 
appointed  under  this  writing  py  the  wife»  that  court 
.would  have  granted  administration  to  tlie^.husbafid 
with  this  paper  or  testamentary  schedule  annexed. 
Probate  jtherefore  appears  necessary  for  property  like 
this.    It  may  be  objected,  that  all  that  i^  necessary  for 
the  executor  to  do,  is  to  clothe  himself  with  the  legal 
character  of  executor,  and  that,  having  done  that,  he  may 
call  on  the  trustees  of  the  settlement  for  a  transfer  of 
the  fund  appointed  by  the  will ;  but  unless  that  position 
applies  in  all  cases,  it  will  not  afford  a  correct  rule  in 
any.     Supposing  this  to  be  a  will  made  by  a  person 
paving  no  other  property  to  dbpose  of,  and  that  this 
property  were  disposed  of  by  will  by  virtue  of  a  power, 
if  the  executor  wishes  to  obtain  a  transfer  of  the  fiind 
from  the  party  in  whose  name  it  is  standing,  he  must 
go  to  the  ecclesiastical  court  to  propound  that  appoint- 
xaent  under  the  power  as  a  will,  and  demand  probate 
before  he  can  obtain  a  transfer  of  the  fund.    ''  For  or 
in  respect  of  what  property  is  he  to  apply  for  pro- 
bate?   It  must  be  some  property  over  which  he  has 
unlimited  control  for  or  in  respect  of  which  duty  is 
claimed  •  [Baylejf  B.  By  means  of  a  power  he  might 
have  control  over  the  property  in  which  he  has  no 
beneficial  interest.]    In  such  a  case  the  probate  duty 
would  be  returned  under  distinct  clauses  of  the  act* 
The  case  would  be  that  of  a  common  trustee.     [Lord 
Lyndhurst  C.  B.  The  probate  duty  would  be  payable 
in  respect  of  matter  exclusive  of  what  you  may  be 

(a)  S  Atk.  160. 


seiij^  ^f  as  trpstee«    Their^  may  be  nothing  but  what       1833. 
the  deceased  possessed   as   trustee,   in   which   case,      '^•^S'**^ 
tliougb  It  i^ay  be  necessary  to  take  out  a  probate,  the     Qenerai. 
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exeqator  would  pay  no  duty.]  There  the  executor 
flust  make  affidavit  that  his  testator  had  no  beneficial  and  Another, 
interest.  That  could  not  be  done  here.  But  where 
toe  testator  lias  1^  mere  naked  power,  as  where  a  pro- 
perty  is,  vested  in  a  person  in  trust  fpr  ^.during  his 
life,  With  a,  power  to  B.  to  dispose  of  it  to  soipe  6ne 
dse,  J7.^s  cjzecutor  could  make  such  an  affi^^vit. 
Twy  however^  was  an  absolute  intetf^^t  Ip  the  testa- 
trix, and  not  a  .mere  naked  power  of  disposition. 
Pafmer  yfp  Wh^moreCa)  is  decisive  of  this  case.    In 

(a)  The  following  note  was  kiodly  farniahed  roe  by  the  Solicitor  of  legacy 
dafiei.  «•  Tke-Cbancellor's  coart,  14  January  isSt.^TUe  Itct.  fhomai 
DtbM-  by  lib  wtfl  Med  i9SepUikh€ri%96,  after  reekilig  that  tmder  and 
ky  m0mt  of  an  indoDttre  dated  23  Mmf  1809,  he  bad  lKc  f^MoliUid  pQ|wer 
ofdi^NMUig  oftCertaiii  .tra>t  funds,  did  direct^  limit, and  appoint,  will  and 
declare,  Ib^  mch  trust  funds  sliould  be  applied  in  the  payment  of  certain 
le^dea  by  bis  said  will  giiren,  and  appointed  defendaiit  MAtard  his 
eie^Mqr^  'Milt^rd,  6n  t))ptying  for  probate  of  th&  sidd  wM^iiicltided  the 
a«Btet'#f  tfa9  aaid  troit  funds  in.tlie  affidavit  nad^.by  htq»/ln  pptwaoce 
€i  ^G,'5.  l^.s^  ^.  withtlie  qthe^  personal  estaie  Qf  the  tpslator^  and 
paid  prolMte  duty  on  the  whole  amount.  .  The  accounts  of  the  executor 
were  iflerwards  taken  in  this  suit  by  the  master,  who  reported  that  fie  lud 
iediBea  t^  aiMr  tlie  ttxh  of  t97L  lOi.,  beiAg  tbe?  pi^ertioh'dP  the  probate 
do^  |iaid  in  Respect  4^  the  trust  foods,  over  wdiich  tbe  teali^toi  had  jt|ie 
ggmet  of  appc^tmeAt*  Defendant  ^lUi?r4  tjien  e^cef^ed  ip  tl^e  master's 
leport^  After,  bearing  counsel  in  support  of  tb^  exception,  and  of  the 
■mCis^s  report,  the  v  ice-Chaneellor  said,  T  thiiik  iii  tnis  case  (ht  duty 
vas  pfoperij  (4(6.  ^  Tlie  tefttator  bad  an  i^bsblcm  'khd  geiMral  power  of 
w^^fmmim/tiktg  aid  cffiote  to  execale  the  {Ajwedby  neeniW  a  ttstvnent^y 
ippWBimrntj  and. b^  so exercBing.thA, power  tb^^testpU^r  b^  made  tbe 
faa^  p^rt  of  ^  bu  personal  assets.  Such  teptamentary  appointment  cannot 
be  jadtciallj  taxen  notice  of  till  proved  in  the  proper  ecclesiastical  court. 
Tben  *bat  ddea  ibe  act  reqtiire  f  That  probate  dvfy  sUaH'  be  paid  ^  dn  ilie 
vakii  of  the  esttfte  aiid/etfbctj  for  and  in  a^tei  ot  'whicb  sacb  probite  is 
BB|aife4  to  heffUA^i*-  X.  therefore,  tluiik  ili^t^Jhe.lfaynH-aiby  the  c^c^u- 
^  was  right,  and  the  cxcrption  must  be  allowed,"        . 
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18S3.       that  case  a  will  had  been  made  by  virtue  of  a  power  of 
^•^^^^^^^      this  kind,  and  the  executor  had  paid  the  probate 

Attorhey* 

General     ^^ty  on  it;  a  practice  which^  till   1830|  had  been 

^  ^'  universal.    That  was  a  suit  to  take  an  account,  fol* 

Staff 
and  Another,  lowed  by  a  decree  under  which  the  executor  carried 

in  discharges  claiming  to  be  allowed  for  certain  pay* 
ments  made.  The  master  thought  that  probate  duty 
was  not  payable,  and  refused  the  executor  the 
allowance  of  237/.  10^.  which  he  had  paid  on  that 
account.  But  the  Vice-chancellor  after  argument 
decided  that  that  sum  was  payable  for  probate  duty 
under  the  settlement,  saying,  the  testator  had  a  general 
power,  and  had  so  exercised  it  as  to  make  it  a  part  of 
his  personal  assets.  Then  here  the  probate  gives 
a  right  to  receive  this  property;  it  musti  there- 
fore, be  that  for  or  in  respect  of  which  probate  is 
granted.  [Lord  Lyndhurst  C.  B.  In  this  case  the 
testatrix  had  an  absolute  power  of  appointment  by 
deed  in  her  lifetime  to  whomsoever  she  pleased.  That 
made  it  her  absolute  property.  She  had  a  right  to 
appoint  by  will  not  among  classes  of  persons,  but  in 
any  way  she  pleased ;  she  does  appoint  by  will,  and  has 
made  it  part  of  her  residue.] 

The  Court  here  called  on 

Comyn  to  argue  for  the  executors.  In  no  case 
except  Palmer  v.  Whitmore  has  the  present  question 
been  raised,  namely,  whether  probate  duty  is  payable 
where  the  deceased  had  only  a  power  of  appointment. 
The  38th  section  of  55  G.  3.  c.  184.  appUes  only  to 
property  in  which  a  testator  was  beneficially  interested. 
The  testator  here  bequeathed  this  property  to  trustees^ 
giving  Mrs.  Staff  only  a  Ufc  interest  by  way  of  annuity 
in  the  dividends.  [Lord  Lyndhurst  C.  B.  If  she  had 
disposed  of  it  in  her  lifetime  by  deed,  absolutely  as  her 
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own  property,  it  would  not  have  paid  duty  a  second  time.       1833. 
Then  is  it  not  in  the  same  situation  as  any  ordinary      . 
property?      She  took  it  from  the  person  who  be-     General 
fieathed  it  to  her.    Suppose  that  instead  of  creating       ^^^^ 
a  power  by  the  deed,  she  had  sold  out  the  stock  and   and  Aootfaer. 
Efed  on  the  interest  of  the  purchase  money,  and  then 
had  afterwards  disposed  of  it  by  will,  it  would  hftve 
been  ^nally  liable  to  the  duty.    Then  what  hardship 
arises  in  it  ?  ]    Hie  executors  of  Siainion's  will  paid 
duty  on  this  property.     Then  to  whom  was  it  be- 
quemtbed?  to  trustees,  subject  only  to  Mrs.  StajffTs 
ippotntment.    She  had  no  possession  of  or  interest  or 
estate  in  the  property.    The  fund  from  which  the 
annuity  arose  was  in  the  trustees.     They  had  the  legal 
power  over  it^  and  she  could  only  appoint  it  during  her 
fife.    Then  not  havbg  so  done,  but  having  by  her 
own  will  made  an  appointment  agreeably  to  the  testa- 
tor's will,  it  never  was  her  property,  or  was  she  ever 
possessed  of  it     [Lord  Lyndhurst  C.  B.  Did  not  she 
dd[e  the  legal  estate  out  of  the  trustees  immediately 
after  the  testator's  death?  she  exercised  her  power  at 
diat  time  by  compelling  a  transfer  from  the  trustees 
under  the  testator's  will,  to  new  trustees  appointed  by 
her  on  trusts,  subject  to  her  power  of  appointment.] 
The  deed  of  9th  April  18S4,  merely  transferred  the 
property  to  her  under  the  trusts  contained  in  the  origi- 
nal win ;  and  to  protect  the  property  from  being  part 
of  her  estate,  it  was  provided,  that  in  case  of  her  death 
it  riiould  go  to  the  surviving  trustee.    That  would 
ptevent  it  from  ever  becoming  her  property.    That 
deed  reserves  the  same  power  of  appointment  as  is 
given  by  the  original  will,  and  transfers  the  fund  to 
the  donee  on  the  trusts  therein  contained.    Then  this 
pfuperty  never  vested  in  her  so  as  to  become  part  of 
her  estate.    [Lord  Lyndhurst  C.  B.  If  a  party  has  a 
power  to  dispose  of  property  absolutely,  it  is  the  pro- 
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tSSS*       <perty  of  the  party  having  the  power.    It  is  different 
^^'       _    iwher8'4h^  powers  are  very  limited,  as  for  example, 
GsNMui.     tocboose  between  A.  and  B.,  but  here  she  could  have 
fol^r       t^^n  i^  to  herself  at  once  and  spent  it  all.    She  how- 
«ai<iAiiptfe»g.   ever  executes  a  power  giving  it  to  trustees  for  her 
{benefit.    She  might  have  conveyed  it  for  valuable  con- 
taidenition  in  her  lifedme,  being  only  fettered- as  to  the 
ybfuf  qf  oonveyanoe,  not  as  to  the  object.    Bajfleyh. 
I  She  hiid  in  substance  the  control  over  the  whole  bene- 
ficiiil  ipteresti  having  an  absolute  right  of  ownership 
if  she  •  chose  to  take  the  proper  means  to  convey  it^] 
(Unless  she:  reduced  it  into  possession  it  would  not  be 
•assets  in  her  bands.    [Lord  Lyndhurst  C.  B.  Did  sine 
Bot  reduce  it  into  possession  in  1824ty  when  she  exe- 
touted  her  power  of  appointment,  taking  the  fund  out  of 
•the  bends  of  the  persons  who  held  under  Stainton^s 
will,  and  vesting  it  in  herself  and  another  in  trust,  sub- 
ject to  her  power  of  appointment  ?  ]    They  were  merely 
>;placed  in  the  situation  of  the  trustees  under  the  origi- 
nal will.    The  exercise  of  a  power  of  appointment  Md 
jnevocadon  is  only  a  ministerial  act^  in  doing  which 
{the  pedspB  exercising  it  has  no  interest.     [Bay ley  B. 
iXhe  mere  execution  of  a  power  over  property  in  which 
>»the  party  has  no  interest,  is  a  naked  execution  of  a 
power»  bat  surely  there  is  an  interest  if  it  is  limited  to 
,  euch  uses  as  you  shall  appoint.]     Till  the  appointment 
<is  mid^  no  interest  exists  in  the  appointee  in  the  fund 
or  property  to  be  appointed.    Mrs.  Staff  exercised 
.the  power  only  by  becoming  a  trustee  with  another 
,  person,  for  the  express  purpose  of  carrying  into  execu- 
tion the  trusts  of  the  original  testator.    She  took  no 
t more  interest  than  the  trustee  had;  now  that  was  not 
beneficial.  Under  that  deed  she  had  no  power  of  dispo- 
sition, except  according  to  the  directions  of  the  original 
will ;  and  when  she  died  the  legal  estate  in  it  survived 
to  the  trustee  joined  with  her  to  protect  it.     Unless  an 
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iaterest  was  tonvey^d  to  her  by.diatidefd^fihdJiadi'np       16$$. 

life  interest  m  this  fiind4  as.  she  made ' no  disp^ition'  cf     '-^/^i^ 

it  dnnog  her  life«    Had  ^be  died^  intestate^  woiiUl)tbe     o^m^baL 

fimd  io  question  have  been  distributed  tamdng)  heri  mexX       ^  ^' 
_ ,  Staff 

otluQ  by  her  administrator  ?     >•     ■*[  >.  rinj>»/.»    i^/ .    ^MA!iM»», 

[iMd  ZyndkurstC.B.  She  itakesHa.  life  .Ulteredt 
during  :her  life^;  but  she  might 'haivfe  taken  i  more Jbad 
the  okoeen.     Suj^pose  that  she  had'^thougfat  iprope>^ 
idien  she  created  diese  two  nea^  trusteed^  to>midBd  tkbta 
troBlees  for  her  own  abeolote  benefit^  i  she'mightiiiave 
done  flo.     Instead  of  doii^  that,  shei  obooseii  todnahe 
them  trustees  according  .to  the  ongiiial  i  po^r ot'  a{>- 
poinftment^  but  she  wais  not*  bouiidi  to  > adopt  tthose 
powers.  •  She  had  the  option  of  making  diem>triistecB, 
sobfect  to  any  other  power  or  itfust  she  niight  Iseiect, 
as  for  instance^  £olrher  own  absolfiteias^ 'add:  benefit. 
Bot  in  doing  what  she  ^has  done  she  exbrois^a 
dominion  over  tlie  fund^    Th^q  is'  not'  tlpis  a  probate 
relating  to  the  **  estate  and  effiscts''  of  iber  (dteeased 
Mrs.  Si^^^     She  had  no  such  ^  beneficial  Interest, 
not  having  reduced  the  estate  intb'  possessikMif^  and 
ker   appointee  would  tak^  under  the  >  cmginal  will, 
which  raised  die  power  of  which  she' was 'the  oiigpan 
only.      On  her  intestacy  the<  ftmd  in^Uestion  must 
have  passed  under  the    deed,  'and  could <^ not '^have 
been  distributed  by  her  administrator  among  hei^next 
of  kin,  or  applied  to  pay  her  debts,  nor  covUdit  be 
made  the  subject  of  a  devastafit*  [LxNrdLj^idAfirstCiB. 
If  a  man  has  an  absolute  pow^r  of  appointment  over 
personal  estate,  is  it  not  subject  to 'iiis>' debts )(«)] 
TUs  fund  would  be  liable  to  4hei  original  ttetator's 
debts,  but  was  purposely  protected  by  the 'trust  from 
the  debts  of  Mrs.  iS'/i^yi  to  whom  die  ^pr<jpeityf  was 
given.     Her  act  in  appointing  beings  merely  ministc'- 

(«>  Sugd^n  oti  PdWers,  9t!i  td.  340, 34^.   "  ^     *' 
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18SS.       rial»  the  party    taking   under  it  took   it    from    the 

^^^"^^^      original  power,  and  cannot  be  affected  in  his  right  by 

Obreral     ^^®  property  being  taken  to  pay  the  debts  of  the 

V*  person  appointing.    In  Re  Cholmondeley  the  crown 

and  Another,  fi^^e  up  the  claim  to  probate  duty.     [Bay ley  B.  The 

power  was  in  that  case  unconnected  with  an  interest. 

The  principle  of  that  case  was,  that  nothing  was  giren 

out  of  the  personal  estate  of  the  testator.] 

Sir  Oeorge  Grey  in  reply.  In  the  matter  of  Mrs. 
Cholmondeley  (a),  the  counsel  who  contended  that  the 
fund  was  free  from  legacy  duty,  distinguished  between 
a  mere  naked  power  and  a  power  coupled  with  such 
an  interest  as  gives  the  party  an  absolute  control  over 
(he  property,  e.g.  as  in  this  case,  where  property  is 
given  to  trustees  for  such  purposes  as  A.  shall  by  deed 
or  will  appoint.  In  the  latter  case  it  is  considered  as 
vesting  in  A.  an  absolute  property  in  the  fund ;  and  if 
the  power  of  appointment  is  there  exercised,  it  would 
be  in  the  hands  of  the  appointees  applicable  to  the 
purposes  to  which  the  appointor's  personal  estate  would 
be  applicable,  that  is,  in  paying  the  creditors;  the 
appointees  being  in  such  case  considered  in  equity  as 
trustees  for  the  creditors  to  the  extent  of  their  claims. 
In  Holmes  v.  CoghiU(Jb\  the  Master  of  the  Rolls  says, 
"  Upon  the  second  point  there  is  an  evident  difierence 
between  a  power  and  an  absolute  right  of  property, 
not  so  much  with  regard  to  the  party  possessing  the 
power  as  to  the  party  to  be  affected  by  the  execution 
of  it.  If  our  attention  is  to  be  entirely  confined  to  the 
power,  there  is  no  reason  why  the  money  he  has  a 
4  right  to  raise  should  not  be  considered  his  property  as 

much  as  a  debt  he  has  a  right  to  recover."  [Bayley  B. 
Therefore  if  you  give  a  man  power  to  raise  10,000/. 
and  he  does  not  raise  it,  is  it  to  be  considered  part  of 

(a)  Ante,  Vol.  III.  p.  10.  (6)  7  Ves.  junr.  504. 
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is  property  t]    There  is  no  authority  going  the  lengdi       1888. 
of  saying  that  where  no  appointment  is  made  under  Ae      ^^n*^^ 
power,  the  creditors  could  daim ;  but  it  appears  from     OiMBftiKb 
them  that  by  the  exercise  of  the  power  the  creditor  *- 

could  come  in,  and  that  there  being  an  absolute  power  «ad  Anoihsr. 
over  the  fund,  and  an  exercise  of  that  power,  the  parties 
are  instantly  let  in,  even  as  against  the  persons  in  fayotir 
of  whom  the  trust  is  made.  In  Jmmey  ▼•  Andrews  («), 
the  Vioe*Chancellor  says,  "  Where  there  is  a  general 
power  of  appointment  by  will,  and  an  appointment 
Badet  the  appointee  is  a  trustee  for  ci^ditors,  but  it  is 
not  for  creditors  at  the  time  of  the  execution  of  the 
will,  but  at  the  death  of  the  testator/'  Then  the  ap- 
pointment lets  in  all  the  creditors  who  were  then  such, 
to  daim  on  the  appointed  fund  as  they  would  have 
done  on  the  residuary  estate.  By  executing  the  deed 
of  180i  the  power  was  gone  for  even  The  andent 
usee  in  SUmtim^n  will  were  determined  (6),  and  by  an 
aeddenti  not  being  precisely  the  same  with  the  new  in 
sU  particulars,  are  not  renewed,  but  take  effect  in  part 
only,  and  under  the  deed  of  18S4. 

The  only  remaining  question  is,  the  eflRdct  of  the 
deed  of  18S4  on  this  fund.    It  b  sdd  that  as  Mrs.  Staff 
did  not  call  on  the  trustees  of  Siainion's  will  to  transfer 
the  fund  into  her  sole  name,  but  only  into  the  nalbe  of 
herself  and  a  trustee  who  survived  heri  the  legal 
estate  then  vested  in  him.    But  the  circumstance  of  a 
fitod  bdng  placed  in  the  names  of  trustees  for  the  use 
of  a  person  benefidally  interested  will  not  exempt  it 
firom  probate  duty;  for  if  it  did,  no  duty  would  be  pay- 
able on  money  which  at  the  request  of  the  party  benefl- 
daQy  interested  has  been  secured  on  a  mortgage  taken 
by  the  trustees  in  thdr  own  names,  subject  to  the 
vsual  declaration  of  trust,  that  the  mortgage  money 


(c)  6  Madd.  R.  S64;  see  anu,  Vol.  UL  15. 
(h)  Sogden  on  Powers,  5lh  ed.  547. 
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I86S.      .beloi^t  to  other  parties.    If  such  money  does  opt 

^^^"^^      (Sprm  part  6f  the  estate  of  the  latter,  and  at.  tbe^r 

Gbiiebal'    d^thls  is. not  subject  to  probate  duty,  the  legacy  daty 

V*         mght  always  be  evaded  by  keeping  the  money  in  the 

and  Another.  Aaioes  of  trustees*     [Bayley  B.  Had  she  made  no 

lappointment  would  this  fund  have  been  burdened  with 

her  debts?]    There  is  no  question  here  as  to  that; 

buttfaedeoiaions  show  that  where  no  appointment  is 

made  the  persons  who  take  in  default  of  such  appoint* 

me^tii  would  take  subject  to  the  claims  of  creditors; 

7  and  some  of  them  appear  to  show  that  they  would  have 

:4ba  same  right  even  if  no  appointment  were  made. 

Xiimitations  might  exist  to  carry  the  fee,  if  the  power 

'Waainot  executed,  but  this  deed  does  not  give  Mrs. 

JStaffs,  Umited  interest,^,  jr.  for  life,  but  the  co-trustees 

are  to  hold  the  corpus  of  the  property,  subject  to  her 

absolute:  control.    She  might,  in  the  formal  manner 

jfciquired'  by  the  deed,  compel  her  co-trustee  to  transfer 

to  herself  or  a  stranger.     The  having  interposed  the 

trpstee  in  this  case  would  not  affect  her  right  so  to  do 

any  more  than  if  done  to  bar  dower,  in  which  case 

it  would  not  affect  the  descent  of  the  fee.    Besides, 

abe  {having  by  her  will  consolidated  this  fund  for  all 

other  purposes  with   her  residuary  personal  estate, 

liable  to  the  claims  of  her  legatees  and  creditors,  how 

can  it  be  exempted  from  probate  duty? 

The  Court  said,  that  though  they  entertained  little 
doubt,  they  wished  tb  see  the  case  of  Palmer  v.  WAU* 
nfpre^  and  tbeir  judgment  was  next  day  delivered  in 
tb^  foUowing  terms  by  ' 

.  i  Lord  I4YNDHURST  C.  B. — We  are  of  opinion  that 
the  estate  o(  Judith  Staff  is  subject  to  probate  duty  in 
tespect  of  the  property  in  question.  Matthew  Stainton 
by  his  will  bequeathed  the  sum  of  4000/.  three  per 
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cent  consolidated  bank  annuities  to  trustees,  subject  tb       tSdS. 


a  general  power  of  appointment  in  Judith  Staff, 
Shortly  after  the  death  of  Maiihew  Stainton,  tfaeteb*  Gbhmai.' 
tatrix  Judith  Staff  executed  the  power  of  appoiiltmmt  ^' 
by  appointing  the  property  to  herself  and  anothcfr  and  ▲notber. 
person,  subject  to  a  new  power  of  appointment' create 
by  her^If.  That  second  power  of  appointment  wais 
abo  a  general  power  of  appointment  corresponding  ih 
snirbstance  with  the  former  power.  The  second  power 
of  appointment  was  executed  by  her  will*  The  pro- 
perty by  the  execution  of  the  power  of  appointment 
became  liable  to  her  debts,  and  became  her  personal 
estate.  She  had  an  absolute  control  over  it.  She 
was  not  a  mere  trustee,  but  had  a  beneficial  interest 
in  the  property.  The  case,  therefore,  comes  within 
the  very  words  of  the  S8th  section  of  55  G.  3.  c.  184., 
and  clearly  within  the  spirit  and  meaning  of  it. 

We  are  therefore  of  opinion  that  the  probate  duty 
attaches. 

In  the  case  of  Palmer  y.  Whitmore  the  same  ques* 
tion  appears  to  have  been  decided  by  the  Vice- 
chancellor  upon  exceptions  to  the  master's  report, 
and  there  was  no  appeal  from  that  decision.  There 
must  therefore  be 

Judgment  for  the  crown^ 


Doe  against  Hare. 

'TRESPASS  for  mesne  profits  accruing  between  5  A  plaintiflr  re- 

-■"   June  1830,  the  day  of  the  demise,  and  4  June  1882,  eJel£ni"on  a 

when  the  sheriff  delivered  possession  under  the  eject-  demise  laid  on 

ment.    At  the  trial  at  the  Middlesex  sittings  after  last  ^^^  acdon  for 

mesne  pro6t8, 
tbe  occopabon  being  proved  from  that  day,  the  defendant  showed  that  a  sum  being 
doe  on  24  Jvne  for  ground -rent,  was  paid  by  him: — Held,  that  he  might  deduct  that 
sum  Srom  tbe  damages  recovered  for  the  mesne  profits,  and  that  the  plaintiff  coold 
only  recof  er  the  costs  taxed  between  party  and  party. 
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1883.       term,  before  Lord  Lyndhurst^  the  defendant  was  proved 
^^^f^"^      to  have  occupied  the  plaintiffs  premises  for  the  period 
V.  laid  in  the  declaration,  and  to  have  paid  18/L  IQff.  for 

a  quarter's  ground-rent  due  34  June  1830,  as  well  as 
other  sums  for  two  years*  ground-rent  accruing  due 
during  his  occupation.  The  verdict  was  for  the  plain- 
tiff, for  the  mesne  profits  proved,  deducting  the  sums 
so  paid  by  the  defendant. 

WtUson  for  the  plaintiff  moved  to  increase  the  ver- 
dict, by  adding  the  18/.  \0s.  deducted  as  paid  for  the 
first  quarter's  ground-rent.  The  defendant  either 
came  wrongfully  into  possession  on  5  JunCj  or  being  in 
rightful  possession  before  under  a  tenancy  then  expir* 
ing,  became  a  wrong-doer  from  that  day.  In  the  first 
case  the  defendant  could  not,  by  volunteering  a  pay- 
ment of  the  ground-rent,  be  entitled  to  use  it  in  reduc- 
tion of  the  plaintiff's  claim  for  occupation  for  a  subse- 
quent period ;  and  in  the  second,  the  defendant  would 
have  paid  it  on  his  ovm  account  in  respect  of  his  pre- 
vious use  of  the  premises. 

Lord  Lykdhurst  C.  B. — The  defendant  was  obliged 
to  pay  the  ground-rent  demanded  of  him,  and  did  not 
make  a  voluntary  payment  in  order  to  charge  the  plain- 
tiff with  the  amount. 

Bayley  B. — There  is  no  evidence  that  the  defend- 
ant occupied  from  Lady-day  1830,  or  before  5  June  in 
that  year.  His  property  on  the  premises  would  be 
liable  to  distress  for  the  ground-rent  due  aflter  the 
latter  date.  The  real  value  of  the  premises  on  the 
fith  June  to  him,  as  to  any  other  occupier,  must  be  cal- 
culated minus  that  sum  which  he  was  so  obliged  to  pay 
for  ground-rent.  It  was  an  outgoing  falling  due  during 
the  time  of  his  occupation,  and  he  could  not  exonerate 
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himself  from  liability  to  pay  it.    As  the  plaintifi;  if  in       1833. 
pofiseesion*  must  have  p^d  it,  be  is  not  hurt  by  the 
defendant's  having  done  so.     As  to  extra  costs,  only 
such  coats  are  recoverable  as  would  on  taxation  be 
payable  between  the  parties. 

Rule  refused. 


Guy  against  Newson. 

^  OVEN  ANT  on  an  agreement  under  seal  for  the  The  plaintiff 
^  payment  of  220/.  with  51.  per  cent  interest,  by  S^Jg  ab^o 
quarterly  instalments.    Three  instalments  were  sought  dissolve  part- 
to  be  recovered  from  the  defendant  with  interest  due  piainti^,  in 
Lady-day  1833.     Plea,  discharge  of  defendant  under  ^f"^*^f™''°" 
the  insolvent  debtors'  act  on  23  August  1832.    Repli-  assigned  the 
cation,  traversing  that  discharge.  JJ^  ""^llf  ^ 

At  the  trial  before  Gumey  B.  at  the  London  sittings  sbip  to  Long, 
after  last  Trinity  term,  the  agreement  declared  on  and'the^de- 
was  produced  by  the  plaintiff,  dated  19  March  1831,  Pendant,  in 
between  the  plaintiff  of  the  first  part,  G.  K.  Long  of  thereof,  seve- 

die  second  part,  J.  A.  Avon  of  the  third  part,  and  ^^^  ?"f  »^ 
o  rt.  -       spectivelv  co- 

defendant  of  the  fourth  part;  whereby,  after  reciting  Tenanted  with 

that  the  plaintiff  and  Long  had  carried  on  business  Mhly  S 
together  as  copartners,  and  had  agreed  to  put  an  end  some  or  one  of 
to  the  copartnership,  on  the  sum  of  225i.  4a.  6d.  being  andwouW pay 

paid  or  secured  to  the  plaintiff,  and  that  the  plaintiff  the295/.4<.6tf. 
;,  -  .111.  .11  bv  instal- 

had  agreed  to  assign  the  debts  owing  by  the  part-  ments:  Held, 

nersbip  to  Long,  who  had  undertaken  to  pay  all  the  ^*>a^'*J>»  ^m 

*^  **  *^  "^  not  a  collateral 

debts  due  from  the  partnership  to  other  persons:  It  engagement 
was  witnessed,  that  in  consideration  of  51. 4*.  6rf.  paid  li^^^^^^f^' 
to  the  plaintiff  by  Long,  and  also  in  consideration  of  l^g  <ud  not, 
the  several  covenants  made  by  Long,  Avon,  and  the  late  covenant 

to  pay  at  all 
etents;  and  was  determined  as  to  instalments  becoming  doe  subsequently  to  his 
disdiuge  by  tbe  defendant's  dischaq;e  under  the  insolvent  act,  7  G.  4.  c.  57. 


32  CASES  IN  MICHAELMAS  TERM 

183S«  defendant,  thereinafter  contained,  for  the  payment  of 
2S0L  and  interest,  and  their  indemnifying  the  plaintiff 
against  all  actions  &c.  in  respect  of  the  partnership, 
the  plaintiff  assigned  the  debts  due  to  the  part- 
nership to  Longi  And  in  consideration  of  the  pre* 
mises,  Long^  Avon^  and  the  defendant  did  thereby 
for  themselves  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  &c.  covenant 
and  agree  with  the  plaintiff,  his  executors  &c.,  that 
they.  Long,  Avon  and  the  defendant,  or  some  or  one 
of  themi  or  of  their  executors,  &c.  should  and  would 
pay  and  cause  to  be  paid  to  the  said  plaintiff,  his 
executors  and  administrators,  the  sum  of  220/.  in 
manner  following ;  that  is  to  say,  the  sum  of  10/.  on 
Midsummer-day  then  next,  and  the  like  sum  of  10/.  on 
each  succeeding  quarter  day  of  payment  of  rent  in  the 
year,  until  the  whole  of  the  said  ,sum  of  220L  should  be 
fully  paid ;  and  also  should  and  would  in  the  meantime, 
and  until  the  same  should  be  so  fully  paid,  pay  or 
cause  to  be  paid  to  the  plaintiff,  his  executors  ot 
administrators,  interest  from  the  day  of  the  date  of  the 
instrument  upon  so  much  of  the  said  sum  of  2801.  as 
should  remain  unpaid,  at  the  rate  of  51.  per  cent.  &c. 
such  interest  to  be  payable  on  each  of  such  succeeding 
quaiter  days.  The .  plea  having  been  proved,^  thai 
plaintiff)  was  nonsuited,  with  leave  to  move  ta  enter  a* 
verdict  for  SOL  the  amount  of  the  diree  instalments. 

John  Jervis  moved  to  set  aside  the  nonsuit.  Is  this 
a  debt  from  which  the  defendant  can  be  discharged 
under  the  insolvent  debtors*  act?  The  defendant's 
undertaking  was  intended  to  be  contingent  only,  and 
collateral  to  that  of  Long  the  principal.  The  51st 
section  of  7  Geo.  4.  c.  57.  applies  in  terms  to  sums 
"  payable  by  way  of  annuity  or  otherwise  at  any  future 
time  or  times.'*  **  Otherwise**  applies  to  nothing  but 
a  grant  of  an  annuity  or  security  of  like   nature^ 


Gur 
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md  not  to  the  payment  of  a  fixed  sum.  Hiat  tappeara  IS3S1 
firon  the  mode  in  which  the  value  of  die  aum  yayubie 
is  directed  to  be  ascertained.  Winter  v.  Mcmselepia)^ 
[Bmgle^  B.  It  was  there  contingent  whether  any  sum  Nbwsov. 
of  nooey  would  be  payable  or  not.  An  annuity  is  ao 
debt,  and  is  not  payable  at  all  events.]  Section  47  is 
directed  to  debts  and  sums  of  money  due  and  alaimed 
to  be  due  from  the  prisoner  at  the  time  of  filing  his 
petition,  or  for  which  persons  who  claim  to  be  credir 
tors  shall  have  given  credit  to  the  prisoner  before  the 
time  of  filing  his  petition  and  not  then  payablcu  Ne^ 
tfaer  ease  oocurs  here;  the  credit  was  clearly  given 
la  Longf  Avon  and  defendant  were  sureties  only, 
and  no  debt  was  due  from  defendant  to  plaintiff* 
at  the  time  of  filing  the  petition.  The  words  of  the 
baidiLTupt  act,  7  Geo.  1  •  c.  31 .  '^  debts  payable  at  a  future 
day/'  resemble  those  of  "  debts  and  sums  of  money 
not  payable  at  the  time  of  filing  the  petition."  Th^n 
Ex  parte  Adney  (b)  decided,  on  the  former  act  applies. 
There  A.  before  his  bankruptcy,  in  consideration,  of 
IL  lOf •  7d.  received  from  £.,  undertook  in  writing  to 
flttke  himself  liable  for  due  payment  of  a  noite  on 
which  if.  was  then  indebted  to  B.,  B.  thereupon  con- 
sealed  to  furnish  H.  with  more  goods,  and  A^.  became 
batderttpt  before  the  note  was  due.  The  undertakii^ 
of  A^  waa  held  collateral  only  in  case  H.  should  not 
pay  Iba  note  when  due;  90  that  being! contingent. oinly, 
it  coald  not  be  proved  as  a  debt  under  A.*s  commis- 
aoii.  [Bayley  B.  That  was  only  a  guarantiee  B. 
andevtook  not  that  be  himself  should  pay,  but  that  H» 
shoidd.} 

Baylkt  B. — Suppose  there  had  been  no  insolvency, 
aod  that  the  plaintiff  had  sued  on  this  instrument, 
wodU  it  have  been  necessary  to  have  alleged  a  pre- 

(«)  «  B.  &  Aid.  80f.  (6)  Cowp.  460. 

.    vet.  IV.  D 


34  CASES  IN  MICHAELMAS  TERM 

1633»  Tious  demand  made  on  Long,  and  nonpayment  by 
him  ?  For  if  that  averment  was  unnecessary,  the  under- 
taking is  not  collateral.  If  one  of  two  joint  or  several 
obligees  pay  the  debt,  it  is  gone.  It  is  not  inconsistent 
with  the  defendant's  intention  to  bind  himself  to  pay 
the  debt  of  another,  that  he  should  bind  himself  abso-  ' 
lutely  to  pay  it. 

The  argument  in  this  case  has  raised  no  doubt  on 
my  mind  as  to  the  mode  of  disposing  of  it  The  part- 
ners are  about  to  separate.  Long  is  to  take  the  part- 
nership debts,  and  the  plaintiff  is  to  be  paid  a  sum  of 
money  at  all  events.  He  accordingly  takes  a  security 
from  Long,  Avon  and  the  defendant,  by  which  the  two 
latter  severally  and  respectively  covenant  with  the 
plaintiff,  that  they  or  some  or  one  of  them  should  pay 
the  plaintiff  that  sum  by  certain  instalments.  That 
was  an  absolute  engagement  on  the  part  of  each  of 
them  that  the  money  should  be  paid,  and  is  not  a 
mere  collateral  undertaking  to  pay  if  Long  did  not. 
That  being  so,  it  was  a  debitum  in  prssenti  solvendum 
in  futuro,  and  as  such,  a  debt  to  which  the  defendant's 
discharge  under  the  insolvent  debtors'  act  was  a  bar. 

Vaughan  B. — I  think  this  is  clearly  an  absolute 
covenant  to  pay  at  all  events. 

The  other  barons  concurring, 

Rule  refused. 
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1833. 
Fisher  and  Others  against  Beorez.  v^v^^*^ 

fXN  the  third  day  of  the  term,  Petersdorff  for  the  The  privilege 

defendant,  moved  for  a  rule  calling  on  the  plain-  enjoyed  by 
tiff  and  the  sheriff  of  Middlesex^  to  show  cause  why  the  domestic 

servant  of  an 

the  ca.  sa.,  on  which  the  defendant  had  been  arrested^  ambassador, 
should  not  be  set  aside  and  the  money  paid  by  him  to  not^^yj^ch^® 
the  sherifi^   under  protest,  should  not  be  returned,  on  servant,  but  of 
the  ground    that  the  defendant  was  privileged  from  ^or.    There- 
arrest.     The  facts  disclosed  by  the  affidavits  of  the  ^^re,  where  a 
defendant  were,  that  he  was  a  Belgian  in  the  service  sworn  to  be 
of  the  Bavarian   ambassador,  as  first  singer  at  his  *"^^  *  domes- 

°  tic  servant, 

diapel,  as  well  as  singer  of  solos  in  the  masses  cele-  and  whose 
brated  there,  and  that  he  believed  himself  the  only  J'^'n^Tbio^^ 
linger  there  competent  to  perform  solos.  That  he  was  a  domestic 
bound  to  attend  there  on  Sundays  and  Good  Fridays^  rested 'but 
and,  except  for  a  few  weeks  when  ill,  had  for  the  last  "either  the 
fourteen  years  attended  the  chapel  on  those  days,  and  nor  any  one 
OD  all  other  days  when  required  by  the  ambassador  or  °"  \}^  beh^f 

'  .  .  applies  for  his 

the  first  priest.     That  be  received  for  his  services  30/.  liberation,  the 
per  annum,  paid  quarterly  by  the  ambassador's  secre-  ji^g"  haree  him 
tary.     That  the  ambassador  was  a  roman  catholic,  and  out  of  custody 
that  according  to  the  ritual  of  his  religion  it  is  neces-  ^\^oy^^  a  clear 
lary  to  the  due  celebration  of  divine  service  and  mass,  caseofdomes- 

,        ,  1111  /!»  .  11  t*c  service. 

that  there  should  be  a  person  to  omciate  as  the  depo- 
nent hath  done,  and  still  does  as  first  chorister.  That 
the  chapel  was  the  ambassador's  domestic  chapel,  there 
being  no  other  in  this  country  which  he  could  conve- 
niently attend,  and  that  the  defendant  is  his  domestic 
servant  for  the  aforesaid  purposes  and  in  respect  of  his 
atuation,  and  is  not  a  trader  within  the  bankrupt  laws. 
The  Court  ordered  that  the  sheriff  retain  in  his  hands 
the  sum  levied  by  him  in  this  cause  until  their  further 
order. 

FoUett  for  the  plaintiff  showed  cause.    Applications 

<  p2 
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Fisher 
and  Others 

V. 

Begrez. 


of  this  kind  since  stat.  7  Ann,  c.  12,  s.  5.  have  failed, 
because  made  to  resist  payment  of  debts  on  the  ground 
of  colourable  acts  of  service.  The  statute  is  only  de- 
claratory of  the  common  law.  The  defendant  has  no 
real  duties  to  perform  except  singing.  Now  it  appears 
by  the  plaintiff's  affidavit,  that  that  is  the  defend- 
ant's profession,  and  that  he  is  also  a  teacher  of 
singing  and  music,  selling  the  copyrights  of  his  own 
musical  compositions,  and  making  a  large  income  by 
his  business.  It  is  also  sworn  that  the  salary  of  301.  a 
year  is  received,  not  from  the  ambassador's  secretary, 
but  from  one  Jefferson,  who  receives  the  admission 
money  at  the  chapel  doors,  out  of  the  money  so  re- 
ceived. The  Bavarian  minister  refused  to  interfere, 
none  of  his  household  make  any  affidavit,  and  the 
chapel  is  at  a  distance  from  his  residence.  The  de- 
fendant did  not  come  here  with  the  ambassador,  but 
being  settled  here,  procures  this  situation  in  order  to 
enjoy  this  privilege.  On  his  arrest,  he  said  it  was  incon- 
venient, as  his  benefit  at  the  opera-house  was  fixed  for 
the  evening.  The  small  consideration  paid  for  singing 
so  much  in  the  chapel,  when  his  exertions  are  so  much 
more  highly  paid  for  elsewhere,  shows  that  his  situa- 
tion there  is  used  colourably,  in  order  to  secure  him- 
self from  process  of  his  creditors.  In  Lockwood  v.  De 
Coysgame  (a),  a  domestic  physician  to  a  foreign  minis- 
ter was  refused  his  privilege  on  that  ground.  Besides, 
the  defendant  has  asked  how  it  could  be  supposed  he 
would  take  the  situation  at  so  small  a  salary,  were  it 
not  for  its  attendant  privileges. 


Piatt  for  the  sheriff.  The  defendant,  in  answer  to 
a  question  by  the  sheriff's  officer,  said,  that  he  did  not 
know  that  he  should  make  any  application  to  the  court 
unless  he  heard  from  him  that  evening.  No  such 
communication  being  made,  the  sheriff  paid  over  to  the 

(a)  3  Burr.  1676. 
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piaintifF  the  levy  money.    The  privilege  therefore,  if 
existiDg  at  all,  has  been  waived. 

F.  Pollock  and  Petersdorff  for  the  defendant.  The 
application  is  not  too  late,  for  the  money  was  not  paid 
over  till  4th  November ^  notice  of  the  motion  having  been 
given  on  23d  September.  But  lapse  of  time  will  not  set 
up  proceedings  in  themselves  illegal  and  void.  [Lord 
Lyndhurst  C.  B.  Has  not  the  defendant  waived  his  pri- 
vilege by  what  he  said  to  the  officer  ?]  A  party  may 
waiTC  his  privilege,  and  if  money  is  paid  over  by  the 
sheriff  to  the  creditor  in  consequence  of  that  waiver, 
can  the  defendant  come  here  and  claim  it  again?] 
Loose  conversation  will  not  be  strained  into  a  waiver. 
In  Novello  v.  Toogood{a\  the  distinction  between 
claiming  protection  for  the  property  and  for  the  person, 
as  in  this  case,  was  admitted  by  the  whole  court.  The 
chapel  is  not  the  less  the  chapel  of  the  ambassador, 
because  it  is  made  available  to  others.  That  is  the 
case  with  the  royal  chapels  in  this  country.  The  re- 
gbtering  of  the  defendant's  name  with  the  sheriff  is  a 
check  on  other  persons  claiming  the  privilege. 

Lord  Lyndhurst  C.  B. — I  am  not  satisfied  on  these 
affidavits  that  the  chapel  in  question  belongs  to  the 
Bavarian  ambassador, , though  he  has  a  seat  there; 
I  should  infer  the  contrary,  firom  the  fact  that  money  is 
received  at  the  door,  out  of  which  the  expenses,  includ- 
ing the  singing  of  the  defendant,  are  paid.  But  this 
application  is  not  made  by  the  ambassador  himself,  or 
by  his  authority.  No  person  acknowledged  to  be  in 
his  employ  makes  any  affidavit,  and  the  person  who 
receives  the  money  at  the  chapel  door  is  silent.  I  feel 
satisfied  that  the  service  set  up  by  the  defendant  is 
colourable  only.    The   defendant  is  sworn  to  be  a 
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public  singer  at  the  opera^  as  well  as  a  teacher  of  music 
and  singing,  and  a  composer,  publisher  and  seller  of 
music,  making  a  large  income  by  those  pursuits.  He 
also  said, ''  Do  you  suppose  I  should  have  accepted  the 
place  but  for  the  protection  it  would  afford  me  ?" 


Bayley  B. — The  privilege  sought  to  be  enforced  is 
not  the  privilege  of  the  servant,  but  of  the  ambassa* 
dor.  The  defendant,  if  hired  at  all  by  the  ambassador, 
must  have  known  how  he  was  hired;  but  that  is  not 
sworn.  Though  he  says  he  may  be  called  on  at  any 
time,  he  shows  no  actual  instance  of  being  called  on  by 
the  ambassador  to  perform  any  services.  All  these 
circumstances  were  peculiarly  within  his  own  know- 
ledge. Nor  is  the  application  made  by  or  at  the 
instance  of  the  ambassador,  or  by  the  authority  of  any 
of  his  establishment. 

GuRNEY  B. — The  defendant  may  try  the  question 
by  action  on  the  case,  if  so  advised. 

Rule  dbcharged  with  costs  (a). 

(a)  See  same  case  in  a  prior  stage,  ante,  Vol.  III.  184* 


Blackburn  against  Peat. 

the  construe-   "T^EBT  for  goods  sold.    It  appeared  from  the  in- 
Gen,M,  TV.  dorsement  on  the  writ,  that  the  residence  of  the 

^No.8.[fl«fe,  plaintiff's  attorney  was  at  Ilford  in  Essex  (seven  miles 
that  an  attor-   from  London).    His  name  and  place  of  abode  were  so 

ney  residing 

out  of  London,  but  within  ten  miles,  must  enter  in  the  book  at  the  office  of  the 
clerk  of  the  pleas,  some  proper  place,  within  one  mile  of  that  office,  where  notices 
&c.  may  be  served. 
Pleadings  are  within  that  rule* 
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entered  in  the  master's  book,  at  the  office  of  the  clerk  1833. 
of  the  pleas;  but  no  entry  appeared  there  of  any 
''place  in  London,  Westminster,  or  Southwark,  or 
within  one  mile  of  the  said  office,  where  he  might  be 
senred  with  notices  &c.'*  pursuant  to  Reg.  Gen.  Mich. 
1  WiU.  4.  No.  8.  [Vol.  I.  p.  160.]  The  declaration  was 
delivered  on  24th  October,  with  a  demand  of  plea; 
within  the  four  days  for  pleading,  viz.  on  the  28th,  the 
defendant's  attorney  stuck  up  a  copy  of  a  plea  of  nil 
debet  in  the  office,  entered  the  plea  in  the  plea  book, 
and  at  four  o'clock  put  a  copy  of  the  plea  in  the  two- 
penny post,  directed  to  the  plaintiff's  attorney  at  Ilford, 
with  notice  that  the  plea  was  in  the  office.  This  did 
not  reach  him  at  Ilford  till  the  morning  of  the  29th, 
ader  the  clerk  had  left  that  place,  in  order  to  sign 
judgment.  Judgment  was  signed  on  the  29th  for  want 
of  a  plea.  Defendant  first  knew  of  it  by  service  of 
notice  of  taxation  on  5th  November.  A  rule  for  setting 
aside  thb  judgment  for  irregularity  with  costs,  on  the 
ground  that  before  it  was  signed  a  plea  was  in  the 
office,  was  obtained  on  6th  November. 

Heaton  showed  cause.  By  the  general  rule  cited, 
''every  attorney  admitted  in  this  court,  and  residing  in 
London  or  within  ten  miles  of  the  same,  shaU  forthwith 
enter  in  the  book,  kept  for  that  purpose  in  the  office 
of  the  clerk  of  the  pleas,  in  alphabetical  order,  his 
name  and  place  of  abode,  or  some  other  proper  place  in 
London,  Westminster,  or  the  borough  of  Southwark,  or 
within  one  mile  of  the  siud  office,  where  he  may  be 
served  with  notices,  summonses,  orders  and  rules  in 
causes  depending  in  this  court.''  The  plaintiff's  attor- 
ney has  complied  with  the  alternative  in  the  rule,  by 
living  his  place  of  abode  within  ten  miles  of  London. 
He  had  an  option  to  have  given  a  proper  place  within 
one  mile  of  the  office,  but  having  complied  with  the 
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1833.  object  of  the  rule,  rtr.  that  he  shcNild  enter  in  the 
book  a  koovn  place  vhhin  ten  nufes,  where  notices 
may  be  serred,  he  vas  not  driven  to  the  hardship  of 

P^^T-  baring  an  oflice  of  his  ovn  in  tovn,  or  to  employ  an 
agent  there.  This  rule  seems  to  be  groonded  on  Jft^. 
Gen.  K.  B.  HiL  S  Geo.  3.  ndd,  9  ed.  71 ;  as  to  which 
Mr.  Jostice  Asiom  savs,  in  Loffi,  357,  **  There  are 
many  attormes  who  have  no  fixed  ootain  place  of 
readenee.  Therefore  it  was  that  such  ^ace  where, 
he  might  be  served,  though  not  his  actual  phu:e  of 
abode,  was  mentioned  in  the  rule;  but  wbeie  the  name 
and  place  of  abode  is  entered,  service  at  that  place  is 
the  proper  service.''  At  all  events,  thb  rule  does  not 
apply  to  the  deUvery  of  pleadings. 

Hoggims  was  heard  in  support  of  the  rule. 


Lord  LrxDHuasT  C.  B. — The  distinction  cootended 
for  between  the  service  of  pleadings  and  notices,  does 
not  exist,  the  inconvenience  intended  to  be  obviated 
by  the  rule  cited,  being  precisely  the  same  in  both 
cases.  On  the  other  point,  the  rule  clearly  means 
that  every  attorney  residing  in  Lomdom,  WesimiMsier, 
or  Somlhtcark,  must  enter  in  the  master's  book  his 
place  of  abode,  or  some  other  proper  place  within  one 
mile  of  the  office  where  he  may  be  served  with  notices 
bcc-,  and  that  where  he  does  not  reside  in  Lomdom, 
but  within  ten  miles,  then  he  must  specifr  some  proper 
pbce  within  one  mile  of  the  office.  It  never  could 
have  been  intended  that  notices  &c.  should  be  served 
at  any  distance  round  London  less  than  ten  miles. 

Bayley  B. — The  object  of  the  rule  clearly  was, 
that  parties  who  were  under  obligation  to  serve  notices, 
orders,  summonses,  &c.  should  not  be  obliged  to  go 
into  the  country  to  do  sOy  but  that  the  attorney  to 
be  scrred  should  name  a  place  in  Lomdom^  or  within 
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a  mile  of  the  office  where  such  service  might  take  1833. 
place.  He  has  thus  an  option  of  haying  notices  left 
at  his  abode,  or  at  a  proper  place  named  by  him  in 
London  &c.  For  the  latter  words  apply  as  well  to  the  ^^^t. 
attorney *s  place  of  abode,  as  to  the  ''other  proper 
place.*'  The  master  certifies  that  in  practice,  attor- 
nies  resident  within  ten  miles  of  London  fix  some 
cofiee-house  &c.  within  a  mile  of  the  office  where 
notices  may  be  left.  As  to  costs,  the  attorney  does  not 
allege  that  he  was  misled  by  relying  on  a  different 
construction  of  the  rule  cited. 

BoLLAND  B. — The  rule  contemplates  two  classes  of 
attornies,  those  who  live  in  London^  Westminster^  or 
Southwark,  and  those  who  live  within  ten  miles  of 
London.  The  first  class  may  enter  their  names  and 
places  of  abode  within  London  &c.,  but  the  latter  must 
enter  a  place  within  one  mile  of  the  office. 

Rule  absolute. 


Hamber  against  Purser. 

ASSUMPSIT   by  a  messenger    against   the    sole  I" «"  action 
assignee  ot  a  bankrupt,  under  a  commission  issued  gcr  to  a  com- 
pursuant  to  6  Geo.  4.  c.  16.  for  money  paid  in  adver-  ™ission  of 

.  .  .  .  bankrupt, 

tising  a  third  meeting  of  creditors,  and  for  hire  of  the  ngainst  the 
room  where  it  was  held.    At  the  trial  before  the  sheriff,  «*s?>g°7>  «P- 

'  pointed  under 

pursuant  to  3  &  4  WiU.  4.  c.  42.  s.  17.,  the  plaintiff  6  Geo.  4.  c  16. 
put  in  a  letter  from  the  secretary  of  bankrupts  in  1819,  ^i^^  coses  of 
recognizing  the  plaintiff's  appointment  to  a  then  exist-  advertising  a 

■^  ^  meeting  ot  cre- 

ditors, and  of 
hiring  a  room  for  them  to  assemble  in,  it  is  sufficient  to  prove  the  plaintiff's  appoint" 
meiit,  and  that  tbe  expenses  incurred  by  him  were  reasonable,  without  proving 
express  eQpIojrmeiit  or  recognidon  of  him  as  messenger  by  the  assignee. 
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ing  list  of  commissioners  of  bankrupt  The  proceed- 
ings under  the  commission  were  put  in,  and  a  taxed  bill 
of  costs,  in  which  the  charges  claimed  were  allowed, 
and  the  fees  due  to  the  plaintiff  before  the  choice  of 
assignees  were  deducted,  was  proved.  The  defend- 
ant's soUcitor  admitted  that  the  business  was  done. 
The  plamtiff  had  a  verdict  for  5/. 

Uoyd  moved  to  set  aside  that  verdict,  and  for  a 
new  trial.  In  order  to  charge  the  defendant  person- 
ally, the  plaintiff  was  bound  to  prove  a  privity  of  con- 
tract with  himself,  either  by  the  defendant  requesting 
the  plaintiff  to  act  in  that  commission,  or  recognizing 
him  as  messenger  therein.  The  remedy,  therefore, 
was  in  the  court  of  review. 

Lord  Lyndhurst  C.  B. — ^The  assignee  must  have 
known  that  what  the  messenger  did  was  necessary  to 
be  done.  Then  it  was  done  at  the  assignee's  expense, 
and  the  taxation  shows  that  the  charges  are  proper. 

Bayley  B. — As  it  is  not  disputed  that  these  were 
necessary  acts,  the  assignee  was  liable  for  the  costs  of 
them.  He  is  not  shown  to  have  cautioned  the  mes- 
senger against  incurring  them. 

GuRNEY  B. — The  plaintiff  was  recognized  as  mes- 
senger by  the  commissioners  having  taxed  his  bill. 
The  acts  for  which  he  seeks  to  recover  must  have 
been  all  done  before  the  third  meeting,  before  which 
it  could  not  be  ascertained  whether  the  estate  was 
solvent  or  not. 

Rule  refused. 
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Chappel  againsl  Hicks. 
"DARSTO  W  had  obtained  a  rule  to   set  aside  a  Where  work 

-L^  J   .         ....  X   J     A.  -J  X  i_      was  not  duly 

second  inquisition,  executed  after  a  judgment  by  performed 
de&ult,  on  the  ground  that  though  the  building  for  according  to  a 

SDeci&l  con™ 

which  the  action  was  brought  was  proved  to  be  inferior  tract,  and 
to  that  contracted  for,  the  sheriff's  jury  had  given  a  ^^^^  "  * 

**     •'  °  common  count 

Terdict  for  the  whole  sum  stipulated  by  the  contract  to  for  work, 
be  paid.     There  was  a  special  count  on  the  contract,  ,^ateri^s  as 
and  a  common  indebitatus  count  for  work^  labour  and  well  as  a  spe- 

.     .  I  cial  count,  tbe 

mtenais.  defendantmaj 

prove  the  infe- 
.  iti--/r»  rion'y  of  the 

BomptM  Serjt.  showed  for  cause,  that  the  piaintin  work  and  ma- 
was  entitled  to  recover  on  the  special  contract,  and  !j"^^iJ^^ 
that  the  alleged  inferiority  of  the  work  was  only  the  will  only  be 
subject  of  a  cross-action.  ^  r^owonthe 

common  count 

Lord  Lyndhurst  C.  B. — The  plaintiff  may  recover  ^9  the  work, 

on  the  common  counts  for  the  labour  he  has  performed,  labour  and 

,    materials  are 

but  cannot  recover  on  the  special  contract,  unless  it  worth, 
was  executed  in  the  manner  agreed  on.  Suppose,  on 
a  contract  to  build  a  house  of  Baltic  timber,  or  teak, 
it  should  be  built  of  Virginian  pine,  the  builder  can 
bave  no  claim  to  recover  for  more  than  the  work  and 
materials.  It  is  not  reasonable  that  a  party  who  has 
Dot  performed  his  contract  should  have  the  benefit  of 
it,  and  that  the  party  contracted  with  should  be  driven 
to  his  cross-action  for  the  injury  sustained  by  the  other 
fiot  having  performed  the  work  according  to  his  agree- 
ment. 

Bayley  B. — After  much  contrariety  of  opinion,  the 
lule  was  settled  in  Street  v.  Blay  (a),  that  if  work  con- 

(a)  2  B.  6c  Adol.  i56^  lee  AUen  v.  Cameron,  saxie,  Vol.  III.  907. 
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1833.       tracted  for  is  not  done  according  to  contract^  the  party 
who  contracted  to  perform  it  can  only  recover  the  value 

n  r  F sttd 

V,  of  the  work  and  materials  supplied. 

Hicks. 

Per  Curiam — Rule  absolute. 


Fisher  against  Papanicolas. 

The  directions  A  SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange 
IsiL^'w.^'  against  the  acceptor. 

No.  72.  should  Archbold  obtained  a  rule  to  show  cause  why  the 
complied  with,  cognovit  given  by  the  defendant,  while  in  custody  under 

Therefore         mesne  process,  should  not  be  delivered  up  to  be  can- 
when  a  cogno-      II, 
vit  or  warrant   ceiled,  no  attorney  named  by  the  defendant  and  attend- 

®^  *"?I5®^ "  ^^S  at  his  request  having  attested  its  execution,  pur- 
defendant  who  suant  to  Reg.  Gen.  Hit.  2  W.  4.  No.  72.  (a).  The 
oVmesnepro-   ^^ffi^^^^^^s  distinctly  showed,   that  before  signing  the 

cess,  the  au  cognovit  the  defendant  had  consulted  his  attorney, 
tendance  of         iii  i*.  ii*ii«^        •        ^^ 

an  attorney       ^^^    "^^   ^^^^   ^^   ^^^^    ^"^    advised  him   to  give  it, 

who  has  been   but  being  out  of  the  way  when  the  defendant  was 

requested  to  , 

attest  the  exe-  required  to  sign  it,  Barratt,  a  clerk  in  his  office,  asked 
^rw^th^^    Afa^ow,  another  attorney,  to  attend  the  execution  in 

defendant's 

attorney  will         (^)  ^''*  ^^  warrant  of  attorney  to  confess  judgment,  or  cognaferit  actio- 

not  suffice,         nem,  given  by  any  person  in  custody  of  a  shcriflf  or  other  officer,,  upon 

though  the  de-  mesne  process,  shall  be  of  any  force,  unless  there  be  present  some  attorney 

, .      .  on  behalf  of  such  person  in  custody,  expressly  named  by  him,  and  attend- 

no  objection      .  .  *^  j*      r       j  j        * 

at  the  time  *       ^"S  ^^  ^^'  request,  to  inform  liim  of  the  nature  and  effect  of  such  warrant 

for  he  is  not      or  cognovit,  before  the  same  is  executed ;  whicli  attorney  shull  subscribe 

named  by  nor    |,jj  name  as  a  witness  to  the  due  execution  thereof,  and  declare  himtelf  to 

docs  he  attend 

at  tho  defend*  ^  attorney  for  the  defendant,  and  state  that  he  subscribes  as  such  attorney. 

ant's  request.     — See  ante.  Vol.  II.  p.  347. 

Semble,  that 
the  attorney  for  the  defendant,  who  subscribes  his  name  as  a  witness  to  the  execution 
of  the  cognovit^  should  in  writing  thereon  declare  himself  to  be  attorney  for  the  d^ 
fendant,  and  that  he  subscribes  as  such  pursuant  to  the  rule. 
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his  stead,  on  the  defendant's  behalf.     Mason  accord-       1833. 
higly  attended,  nor  did  the  defendant  object  when  he      ^ITT^^^^ 

M  ISIICR 

was  told  that  Mason  attended  in  lieu  of  his  attorney,  v. 

who  was  unavoidably  absent.  The  defendant  exe-  P^p^nicolab. 
cuted  the  cognovit,  and  Mason  "  subscribed  his  name 
as  a  witness  to  the  due  execution'*  of  it,  but  refused  to 
*'  declare  himself  to  be  attorney  for  the  defendant,  and 
to  state  that  he  subscribed  as  such  attorney,"  pursuant 
to  the  terms  of  the  rule,  saying,  he  did  not  consider 
himself  such.  £.,  the  clerk,  also  subscribed  the  cog- 
novit.    No  proceedings  had  been  taken  on  it. 

John  WiUiams  showed  cause.    Under  the  circum- 
stances, the  rule  cited  has  been  substantially  complied 
with.     It  has  only  extended  the  former  rules  of  K.  B. 
and  C.  P.  relating  to  warrants  of  attorney,  so  as  to 
include  cognovits.     The  former  decisions,  therefore, 
apply.     Osborne  v.  Davis  {a)  is  a  much  stronger  case. 
There  the  defendant  being  in  custody  on  mesne  pro- 
cessj  confessed  a  warrant  of  attorney  in  the  presence 
of  an  attorney  on  his  behalf,  who  was,  however,  a  total 
stranger  to  him,   being  introduced  by  the  plaintiff's 
attorney,  who  refused  to  give  time  to  send  to  another 
part  of  the  town  for  the  defendant's  attorney ;  but  the 
court  held  the  warrant  of  attorney  valid.    That  case 
was  cited  in   Walker  v.  Gardner  (6),  without  being 
overruled ;  and  though  in  the  argument  of  the  latter 
case  it  was  attempted  to  distinguish  between  the  words 
of  the  present  rule  and  of  that  of  HiL  14  &.  15  Car.  2. 
r.  4.  no  distinction,  in  fact,  exists  between  them,  for 
they  are  similar,  except  in  the  latter  words,  viz.  that 
the  attorney  shall  declare  himself  &c.     Now  those 
words  are  only  directory,  and  may  be  complied  with 
oraDy,  it  not  being  ordered  that  any  written  declara- 
tion should  be  made  on  the  cognovit.    In  Walker  v. 

(a)  4  TaonU  797.  (6)  4  B.  &  Adol.  371. 
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18S3.       Gardner  no  attorney  was  present  when  the  defendant 
^•^^^^^      executed  the  warrant  of  attorney,  except  one  not-known 

Fisher 

^  to  or  sent  for  by  the  defendant,  but  proposed  by  the 

Papahtcolas.  plaintiff's  attorney  to  read  over  the  warrant  of  attorney 

to  the  defendant,  and  attest  it  on  his  behalf;  and  the 
court  held  the  warrant  void;  but  the  attorney  was 
there  introduced  by  the  party  to  be  benefitted  by  the 
execution. 

F.  Pollock  and  Archbold  contrd  were  stopped  by  the 
court. 

Bayley  B. — I  am  of  opinion  that  the  judgment  and 
execution  on  this  cognovit  should  be  set  aside,  on  the 
ground  of  the  non-compliance  with  the  rule  cited.  My 
judgment  proceeds  on  the  plain  language  of  the  rule, 
and  it  is  our  duty  to  act  on  its  obvious  construction, 
without  entering  into  discussion  whether  what  has  been 
done  in  this  case  is  equivalent  or  not  to  the  protection 
intended  to  be  conferred  on  defendants  by  it.  It  is  to 
be  observed,  that  by  the  terms  of  it  not  only  is  an 
attorney  to  be  present  for  the  defendant,  but  he  is  to 
be  expressly  named  by  him  and  attending  at  his  request. 
These  words  are  important,  and  have  a  clear  and  plain 
meaning.  The  only  attorney  attending  the  execution 
of  the  cognovit  is  Mr.  Mason.  Now  is  he  expressly 
named  by  the  defendant,  and  does  he  attend  at  his 
request  to  inform  him  of  the  nature  and  effect  of  the 
cognovit,  before  it  is  executed  ?  There  is  no  evidence 
in  the  affirmative,  and  it  seems  to  me  that  the  contrary 
is  distinctly  proved,  he  having  attended  in  literal  and 
not  in  substantial  compliance  with  the  rule,  viz.  at  the 
request  of  the  clerk  Barratt^  without  having  ever  been 
named  by  the  defendant.  It  has,  however,  been  said, 
that  according  to  Osborne  v.  Davis  the  words  of  this 
rule  will  be  satisfied,  if  an  attorney  be  present  who  is 
adopted  by  the  defendant  at  the  time  of  the  execution, 
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though  DOt  preyiously  named  by  hinii  and  not  attend-       18S8. 
ing  at  bis  request.     That  case  is  no  authority  here,  for       '''^^^'^^ 
Reg.  Gen.  of  C  P.  HiL  14  &  15  Car.  2.  only  requires  v. 

the  warrant  of  attorney  to  be  "  taken  in  the  presence  of  Papanicolas. 
an  attorney  for  the  defendant,  which  attorney  shall  then 
subscribe  his  name  thereto."    It  does  not  appear  from 
the  report  that  the  general  rule  was  looked  into  at  that 
time.     Walker  v.  Gardner  does  not  go  the  full  length 
of  this  case,  for  there  the  attorney  was  brought  in  at 
the  instance  of  the  attorney  for  the  plaintifi^  and  not, 
as  here,  at  that  of  the  clerk  to  the  defendant's  own 
attorney.     But  there  is  no  sound  distinction  between 
that  case  and  the  present,  as  both  vary  from  the  rule. 
Had  Mason  attended  at  the  defendant's  request,  made 
under  the  suggestion  of  Barrati,  that  would  have  suf- 
ficed.   Stopping  therefore  at  that  part  of  the  general 
rule  cited,  I  am  of  opinion  that  this  cognovit  is  of  no 
force;  and  it  is  unnecessary  to  decide  whether  the 
latter  part  of  the  rule  be  directory  or  not. 

Vaughak  B. — This  rule  was  neither  literally  nor 
substantiaUy  complied  with.  By  it  the  former  rules  of 
HU»  14  &  15  Car.  2.  and  Easter  4  Geo.  2.,  relating  to 
warrants  of  attorney,  were  extended  to  cognovits;  and 
it  appears  to  me  that  in  framing  the  present  rule  it  was 
distinctly  in  contemplation  to  give  the  defendants  the 
benefit  of  every  part  of  it.  It  seems  to  me  necessary 
that  it  should  appear  on  the  face  of  the  instrument  that 
the  party  attesting  the  signature  is  the  defendant's 
attorney,  or  it  might  be  always  made  a  question  whether 
It  the  time  of  subscribing  he  declared  himself  to  be  such 
attorney,  and  subscribed  as  such.  The  rule  should 
be  interpreted  favourably  to  the  protection  of  defend- 
ants. 

Holland  B. — It  has  been  argued  that  some  of  the 
tenns  of  this  rule  are  directory  and  matter  of  form  only ; 
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1833.        but  I  think  that  the  whole  of  it  is  entirely  matter  of 

^"^"^^      substance^  the  object  being,  by  the  salutary  precautions 

^  there  provided,  to  prevent  a  party  in  custody  from 

Papanicotms.  being  imposed  upon.  "  Though  no  fraud  is  imputed  in 

this  case,  we  sit  here  to  decide  on  the  true  construc- 
tion of  this  rule.  By  it  the  defendant,  on  executing 
the  cognovit,  is  to  have  the  protection  of  an  attorney 
named  by  himself,  and  attending  at  his  request,  to 
advise  him  on  the  terms.  Now  Mason  states  that  he 
refused  to  declare  himself  to  be  the  defendant's  attor- 
ney, not  considering  himself  to  be  so.  Were  it  neces- 
sary to  decide  whether  the  declaration  of  the  attorney, 
that  he  is  attorney  for  the  defendant,  and  subscribes 
as  such,  might  be  verbal  only,  or  must  be  in  writing,  I 
should  say  that  it  must  be  in  writing ;  because  if  an 
attorney  takes  on  himself  to  act  as  such,  it  ought  to 
be  in  the  power  of  the  court  to  ascertain  that  fact  by  a 
written  document,  without  leaving  the  question  whether 
he  so  acted  to  parol  testimony. 

GuRNEY  B. — The  rule  should  be  strictly  adhered 
to.    Now  in  tliis  case  the  contrary  appears. 

Rule  absolute. 


Jones  against  Roberts  and  Another,  Executrixes. 

Assumpsit         A  SSUMPSIT  for  work  and  labour  done  for  the  teg- 
a^ainst  execu-  tator,  G.  Roberts,  by  the  plaintiff,  as  an  attorney. 

tnxes,  for  work 

.and  labour  done  for  the  testator.  Plea,  that  a  judgment  had  been  obtained  against 
the  testator  in  his  lifetime,  and  that  the  defendants  had  fully  administered  &c., 
except  as  to  chattels  of  small  value,  not  sufficient  to  satisfy  the  judgment.  Repli- 
cation, that  the  testator  paid  a  large  sum,  to  wit,  200/.,  in  full  satisfaction  and  ais- 
charge  of  the  debt  recovered,  and  of  the  judgment,  and  that  the  defendants  deceit- 
fully  and  with  the  intention  to  deceive  and  defraud  the  plaintiff  of  his  damages, 
have  deferred  and  still  do  defer  procuring  acknowledgment  of  satisfaction  to  be 
entered  of  the  said  debt,  or  to  be  released  therefrom,  and  still  permit  the  said 
judgment  thereon  to  remain  in  full  force.  Rejoinder,  traversing  the  payment  of  the 
said  sum  in  full  satisfaction  and  discharge  of  the  debt  recovered,  and  of  the  judg- 
ment, was  held  bad  on  demurrer;  for  the  material  fact  to  be  traversed  was  the 
keeping  on  foot  the  judgment  by  fraud;  whereas  the  payment  in  satisfaction  was 
immaterial  and  not  traversable,  being  mere  inducement. 


Jones 

V. 
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Pleas :  1  st,  the  general  issue ;  2dly,  that  in  the  testator's  1 833. 
lifetime  a  judgment  was  had  and  obtained  by  R.  B.  C, 
D.  Jkf.|  H.  C,  and  J.  L.  J.,  against  the  said  testator, 
for  a  debt  of  200/.,  and  that  the  defendants  had  fully  Roberts 
administered  &c.y  except  as  to  goods  and  chattels  of 
small  value,  not  su£Scient  to  satisfy  the  judgment. 
Replication  to  special  plea:  That  G.  Roberts,  in  his 
lifetime,  paid  to  the  said  M.  B.  C,  D.  M,y  R.  C,  and 
/.  L,  J.,  a  large  sum  of  money,  to  wit,  200/.,  in  full 
satis&ction  and  discharge  of  the  said  debt  so  by  them 
recovered  against  him  as  aforesaid,  and  of  the  said 
judgment  so  as  aforesaid  had  and  obtained  for  the 
same;  which  said  sum  the  said  12.  B.  C,  Z>.  il/.,  R.  C, 
and  J.  L.  J.,  then  and  there  had  and  received  from  the 
said  G.  Roberts  in  full  satisfaction  and  discharge  of 
the  said  debt  by  them  so  as  aforesaid  recovered,  and 
of  the  said  judgment  so  as  aforesaid  had  and  obtained 
for  the  same ;  but  the  defendants  deceitfully,  and  with 
the  intention  to  deceive  and  defraud  the  plaintiff  of  the 
damages  by  him  sustained  by  reason  of  the  premises 
in  the  said  declaration  mentioned,  have  hitherto  de- 
ferred and  still  do  defer  procuring  acknowledgment  of 

t 

satis£u!tion  to  be  entered  of  the  said  debt  by  the  said 
R.  B.  C,  D.  3f.,  R.  C,  and  J.  X.  J.,  so  as  aforesaid 
recovered  against  the  said  G.  Roberts,  or  to  be  released 
therefrom*  and  still  iptrtnit  the  said  judgment  thereon 
to  remain  in  full  force  and  vigor,  to  the  intent  afore- 
said. 

Rejoinder  as  to  so  much  of  the  replication  as  re« 
lates  to  the  judgment,  that  G.  Roberts  did  not  pay 
to  the  said  22.  JB.  C,  D.  M.,  R.  C,  and  «/.  L.  «/., 
the  said  sum  of  money  in  the  said  part  of  the  said  re- 
pGcation  mentioned,  or  any  part  thereof,  in  full  satis- 
fiiction  and  discharge  of  the  said  debt  so  by  them  so  as 
aforesaid  recovered  against  him,  and  of  the  said  judg- 
ment so  as  aforesaid  bad  and  obtMned  for  the  same. 

^OU  IT.  E 


JOMES 
V, 
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1833.       General  demurrer  to  this  part  of  the  rejoinder^  and 
joinder. 

The  following  points  were  marked  for  argument  in 

Roberts  the  paper  books  on  behalf  of  the  respective  parties. 
For  the  pluntiff,  that  the  rejoinder  was  bad,  for  not 
traversing  the  fraud  in  keeping  on  foot  the  judgment, 
instead  of  merely  traversing  the  payment  and  satisfac- 
tion of  the  judgment;  the  fact  of  the  defendant's  having 
fraudulently  kept  on  foot  the  judgment  being  the  ma- 
terial allegation  in  the  replication.  For  the  defendant, 
that  the  rejoinder  was  sufficient,  and  that  the  traverse 
of  the  payment  in  discharge  of  the  judgment  is  proper, 
and  the  only  fact  that  could  properly  have  been  tra- 
versed,  being  the  gist  of  the  replication.  That  the 
replication  would  not  be  sufficient  without  that  or  some 
other  averment  to  show  the  judgment  satisfied;  for 
without  that  it  could  not  be  an  answer  to  say  that  the 
executrix  fraudulently  neglected  to  cause  satisfaction 
to  be  entered  on  the  judgment,  and  permitted  it  to 
remain  in  force.  Nor  would  it  signify  what  intention 
the  defendants  had  for  not  entering  satisfaction ;  nor 
would  it  have  sufficed  to  have  traversed  the  fraudulent 
neglect  of  the  defendants  to  enter  satisfaction,  because, 
if  it  was  satisfied,  defendants  could  not  avail  themselves 
of  it,  whether  satisfaction  was  entered  or  not ;  and  if 
they  had  traversed  that  fact  they  must  have  admitted 
the  judgment  to  have  been  satisfied. 

Lloyd  for  the  plaintiff,  in  support  of  the  demurrer. 
Has  the  defendant,  by  traversing  the  payment  in  satis- 
fisiction  of  the  debt  recovered,  selected  and  traversed 
the  material  fact  ?  Now  it  was  immaterial  how  the 
judgment  was  satisfied,  if  the  defendants,  by  neglecting 
to  traverse  the  fact  that  it  was  kept  on  foot  by  fraud, 
admit  it;  for  then  the  defendants  must  also  admit 
that  the  judgment  was  satisfied  in  some  way.    Thus  in 
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Serjt  TVUliams's  notes  to  Hancock  v.  Proud  (a)  it  is  183S. 
«ud,  "  These  words,  *  that  the  defendant  defers  pro-  ^"^*v-^»^ 
curing  acknowledgment  of  satisfaction  with  the  inten-  ^^^^ 
tion  to  defraud/  are  the  material  part  of  the  replica-  Robebts 
tion;  and  it  seems  that  the  payment  of  the  money  in 
8atis£Eu:tion  is  only  inducement,  and  not  traversable/' 
For  this  position  he  cites  Veale  v.  Gatesdon  (b),  and 
Beamonfs  case  (e).  The  latter  case  was  an  action  of 
debt  against  an  executor^  in  which  the  defendant 
pleaded  several  judgments  in  bar  &c.  Plaintiff  replied 
that  the  judgments  were  satisfied  and  kept  on  foot  by 
covin  to  deceive  the  plaintiff.  Defendant  traversed 
the  satis&ction  of  the  judgments.  Demurrer  by  plain- 
tifi^  because  the  satisfaction  was  only  an  inducement  to 
the  fraud  and  covin ;  but  inducement  can  never  be  tra- 
versedj  and  judgment  was  accordingly  given  for  the 
plaintiff.  Now  here  the  rejoinder  is,  that  the  defend- 
ant's testator  did  not  pay  to  the  judgment  creditors  the 
saU  sum  of  money,  or  any  part  thereof,  in  full  satis- 
faction and  discharge  of  the  debt  by  them  recovered 
agunst  him,  and  of  the  judgment  obtained  for  the 
lame.  Then  it  is  not  even  denied  in  the  rejoinder  that 
the  judgment  was  not  satisfied  in  some  manner,  e.g,  by 
delivery  of  goods  &c.  The  defendants  therefore  admit 
that  it  was  satisfied,  as  well  as  that  it  was  kept  on  foot 
by  fraud.  They  should  have  traversed  the  latter  point, 
which  was  the  material  fact  to  put  in  issue.  Nor  would 
that  have  concluded  them  from  traversing  the  other 
fact  of  satisfaction,  or  any  other  fact,  only  tending  with 
others  to  that  issue  {d), 

J.  JervU  appeared  in  support  of  the  rejoinder. 

(•)  1  Sttimd.  534,  o.  (9).  (6)  Sir  W.  Jones,  92,  5th  Resolation. 

(c)  Latch,  111.  ((0  See  ^rdoni  ▼.  Seiij/,  Vol.  III.  430,  S.C. 
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1833.  Batlet  B. — Suppose  that  the  testator  had  paid  any 

^"^^  sum  short  of  the  200/^  that  would  not  be  a  safisfaffion 

T,  of  the  jodgment  (o).    On  prindple,  as  vdl  as  the  case 

?^^^^*  cited  from  Latci^  this  rejoinder  b  bad. 

The  Court  gave  leave  to  amend,  on  payment  of  costs. 

(«)  See  TImmi  v.  Hmthom,  2  B.  &  Cu  477 ;  FUek  t.  Smtum^  5  Eat,  S30L 


G.  R.  Smith  against  Smith  and  Others. 
G,  R.  S,  hav-   ^HIS  cause  had  come  to  a  hearing  on  the  equity 

received  from  Maberly  was  considerably  in  debt  to  G.  If.  Smith  for 
security,  an  money  lent  in  and  previously  to  that  year.  By  deed 
alignment  of  ^f  2d  June^  in  that  year,  Maberlu  assigned  to  G.R. 

Ins  equiuble       «    .  ,  .       i.        i  •■  i  .     i-i*     - 

life  interest  ID  Smithy  as  security  for  the  advances,  his  life  mterest 
certain  stock,    ynJer  his  marria£re  settlement  in  certain  stock,  standing 

standing  in        ^  o  ^ 

the  names  of  in  the  names  of  the  defendants  who  were  trustees  of 

under  a  mar-  ^^  settlement,  and  a  sum  charged  on  a  landed  estate, 

nage  settle-  also  vested  in  them.     In  the  same  month  John  Smithy 

a  mortgage  &  relation  of  G.  li.  Smith,  and  one  of  the  trustees,  but 

vef  ted  m  the  j^q^  ^}jg  actini?  one,  having  heard  that  Maberly  was 

same  trustees.  o  '  o  ^ 

Tlie  solvency    embarrassed,  talked  with  G.  JR.  Smith  on  the  subject, 

ine  doubtcdT'  ^^^  ^"  ^'^^  course  of  that  conversation  said,  that  he 

oneofthetnis-  had  advanced  money  to  Maberly ,  who  had  given  him 

relation  of  ^^e  above-named  security.      This  conversation  took 

G.  It.  5.  spoke  place  without  any  intention  to  give  effect,  validity  or 

to  him  on  the    '^  ^  &  f  J 

subject,  when 

G.  R.  S.  in  the  course  of  the  conversation,  and  without  any  view  of  giving  validity 
to  the  security  he  hold,  told  him  that  he  held  the  above-mentioned  assignment  as  a 
security  for  his  advances.  M.  having  afterwards  become  bankrupt.  Held,  that  this 
statement,  though  made  to  a  person  who  was  not  the  acting  trustee,  sufficed  to 
prevent  the  stock  and  mortgage  from  being  in  the  order  and  disposition  of  ill.  at 
the  time  of  his  bankruptcy,  and  consequently  from  passing  to  his  assignees. 

Only  one  counsel  on  each  side  will  be  heard  on  a  case  reserved  for  the  opinion 
of  this  court,  by  the  judge  sitting  alone  on  the  equity  side. 


Smith 

V, 


and  Others. 
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oonfimmtion  to  the  previous  assignment.  Con  versa*  1533 
tions  on  the  subject  of  that  security  afterwards  took 
place  between  the  same  parties  as  Maberlys  embar- 
rassment increased.  He  became  bankrupt^  and  in  Smith 
April  1832  the  defendants^  as  trustees  of  the  settle- 
ment, having  received  the  dividend  on  the  stocky  re- 
fused to  pay  it  over  to  the  plaintifi^  aUeging  as  a  reason, 
that  at  the  time  Maberly  became  bankrupt  his  life 
interest  was  in  his  possession,  order  or  disposition, 
within  6  Geo.  4.  c.  16.  s.  73.,  that  his  assignees  were 
entitled  to  it,  and  consequently  to  the  dividend.  This 
being  made  one  of  several  questions  on  a  bill  filed,  the 
lord  chief  baron  ordered  it  to  be  argued  in  this  court. 
The  Court  said,  that  in  a  case  like  the  present,  which 
was  in  the  nature  of  a  special  case,  and  came  before 
the  court  on  admissions,  only  one  counsel  on  a  side 
should  in  future  be  heard. 

Wigram  and  G.  Richards^  for  the  plaintiff,  argued 
at  great  length,  first,  that  the  stock  assigned  was 
not  in  the  possession,  order  or  disposition  of  the 
bankrupt,  within  6  Geo  A,  c.  16.  s.  72.,  at  the  time  the 
commission  issued  against  him ;  and  cited  on  this  point 
the  following  cases:  RyaU  v.  Rowle8{a),  Ex  parte 
MamrOi  in  re  Fraser  (6),  Ex  parte  Richardson  (c),  Ex 
parte  Day  (d),  Lempriere  v.  Pasley  (e).  Greening  v. 
Clark  (/),  Ex  parte  Shright,  in  re  Eyles  (g),  Jones 
V.  Gibban{h),  Wildman  v.  Wildman{%)t  Ridotd  v. 
Lewis  (i).  They  contended,  secondly,  that  if  notice  to 
the  plaintiff  of  the  assignment  in  question  was  neces- 

(«)  1  Alk.  165 ;  I  Ves.  sen.  348.      (6)  Buck's  Bankruptcy  Cases,  300. 
(0  Ibid.  4«0.  (d)  Ibid.  365.  (e)  2  T.  R.  485. 

(/)  4  B.  Ac  Cr.  316.  (g)  1  Mont.  R.  50?. 

(fc)  9  Ves.  407.  (i)  Ibid.  176. 

(k)  1  Alk.  «69.  «  id.  104  ;  1  Ves.  267.  2  id.  7, 190. 


54  CASES  IN  MICHAELMAS  TERM 

1833.       sary  to  its  validity^  as  against  the  assignees  of  the 

^"^^^^^      bankrupt^  it  had  in  fact  been  given. 

Smith 

V. 

Smith  Simpiinson  and  Spence  contr^  for  the  defendants  (a), 

and  Others.      .,1/.  »       r,  ^  /i\     n 

Cited  on  the  first  pouit  Ex  parte  Burton  {o).  Ex  parte 

Usborne{c\  Dearie  v.  HaU{d)y  Loveridgey,  Cooper  (e), 

Wright  V.  Lord  Dorchester  (/),  Ex  parte  Wilis  (g), 

Hartley  v.  Smith  (h),  Com.  Dig.  tit.  Biens;  and  on  the 

second  Hawkins  v.  Day  (t),  Edwards  v.  Uarben  {k). 

I 

The  judgment  of  the  court  turned  entirely  on  the 
second  pointy  and  fully  canvassed  it ;  any  further  notice 
of  the  arguments  therefore  seems  unnecessary. 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  afterwards  delivered 
by 

Lord  Lyndhurst  C.  B. — The  question  in  this  case 
was^  whether  the  life  interest  of  Mr.  Maberly  in  the  di- 
vidends of  certain  stocky  and  in  the  interest  on  a  certain 
mortgage,  which  had  been  vested  in  trustees  under  his 
marriage  settlement,  was  the  property  of  the  plaintiff 
under  the  assignment  of  such  interest  made  to  him  by 
Mr.  Maberly,  or  whether  it  passed  to  the  assignees 
under  the  fiat  issued  on  Mr.  Maberly  s  bankruptcy. 
The  assignment  to  the  plaintif{  was  made  bon^  fide 
and  for  a  valuable  consideration,  viz.  to  secure  the 
repayment  of  a  sum  of  money  which  had  been  lent  by 
the  plaintiff  to  the  bankrupt. 


(a)  Virtually  for  the  assignees.  (6)  1  Glyn  &  Jameson,  tfft. 

(c)  Ibid.  358.  {d)  3  Russ.  R.  1.  (c)  Id.  30. 

(/)  Cited  3  Russ.  R*  49.  {g)  2  Cox's  cases,  ^SS. 

{h)  Buck's  Cases,  316.  (i)  Ambler,  160;  3  Mcriv.  555  n. 

(fc)  i  T.  R.  387. 


IN  THi  Fourth  Year  of  WILLIAM  IV. 


55 


It  was  contended,  on  the  part  of  the  assignees,  that 
no  snfBdent  notice  of  the  assignment  had  been  given 
to  the  trustees,  that  the  property  therefore  remained 
in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  and  that  consequently  it  passed 
to  his  assignees* 

On  the  other  side,  it  was  insisted  that  sufficient 
notice  had  been  given,  and  further,  that  the  interest  of 
Mr.  Maberly  in  these  dividends  did  not  come  within 
thit  provision  of  the  bankrupt  act  upon  which  the 
asrignees  relied. 

It  was  proved  on  the  part  of  the  plaintiff^  and  not 
disputed  by  the  assignees,  that  notice  of  the  assign- 
ment had  been  given  to  Mr.  J.  Smith,  one  of  the  trus- 
tees. It  was  said,  however,  that  this  was  insufficient,  first, 
because  it  was  not  given  for  the  purpose  of  completing 
and  giving  validity  to  the  assignment,  but  merely  to 
satisfy  Mr.  J.  Smith  the  trustee,  that  the  plaintiff,  to 
whom  he  was  nearly  related,  was  sufficiently  secured 
for  his  advances  made  to  the  bankrupt.  But  we  think 
the  purpose  for  which  the  notice  was  given,  if  a  notice 
were  in  fact  given,  is  altogether  immaterial. 

If  Mr.  J.  Smith,  the  trustee,  was  made  acquainted 
by  die  plaintiff  with  the  fact  of  the  assignment,  there 
could  be  no  necessity  for  giving  him  a  second  notice. 
It  would  have  been  a  mere  form,  and  altogether  super- 
fluous. 

It  was  then  urged  against  the  sufficiency  of  the 
notice,  that  notice  to  one  only  of  the  trustees  was 
bsufficient,  that  it  should  have  been  given  to  each  of 
them,  and  that  this  not  having  been  done  the  property 
remained  in  the  order  and  disposition  of  the  bankrupt 
up  to  the  time  of  his  bankruptcy ;  but  we  are  of  opi- 
nion that  notice  to  one  of  the  trustees  was  sufficient. 
No  valid  assignment  could  have  been  made  by  the! 
bankrupt  after  the  notice  to  Mr.  J.  Smith.    A  second 


1888. 

Smith 

V. 

Smith 
and  Others. 
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assignee^  in  order  to  have  obtained  a  priority  over  the 
plaintiff,  must  have  shown  that  he  had  exercised  proper 
caution  in  taking  the  assignment,  and  that  he  had  ap- 
plied to  the  trustees  to  know  if  any  previous  assignment 
had  been  made;  and  unless  he  applied  for  this  purpose  to 
each  of  the  trustees,  he  would  not  have  exercised  due 
caution,  or  have  done  all  that  he  ought  to  have  done. 
But  if  he  applied  to  each  of  the  trustees  he  would  have 
been  informed  by  one  of  them,  Mr.  J.  Smith,  of  the 
previous  assignment  to  the  plaintiff,  and  he  must  then 
have  taken  the  property,  if  at  all,  subject  to  the  claim 
of  the  plaintiff* 

Then  as  no  effectual  assignment  of  the  interest  con- 
veyed to  the  plaintiff  could  have  been  made  by  the 
bankrupt  in  this  case,  we  are  of  opinion  that  the  pro- 
perty was  not  in  his  order  or  disposition  at  the  time  of 
the  bankruptcy,  and  that  it  did  not  pass  to  his  assig- 
nees. 

The  view  we  have  taken  of  this  case,  and  the  opi- 
nion we  have  formed  upon  the  subject  of  the  notice, 
renders  it  unnecessary  to  consider  the  other  question, 
viz.  whether  the  plaintiff's  interest  in  this  property  be 
within  the  meaning  of  the  section  in  the  bankrupt  act, 
upon  which  the  argument  on  behalf  of  the  defendants 

has  been  rested. 

Judgment  for  the  plaintiff. 


Arden  against  Mornington. 

TO    V.  RICHARDS  moved  to  bring  back  the  venue 

to  London  from  Hereford,  to  which  place  it  had 

been  changed.    The  declaration  consisted  of  one  count 

on  a  covenant  in  a  lease  to  pay  rent  for  premises  in 

Hereford. 


The  venue 
having  been 
changed  from 
London  to 
Hereford  \n 
an  action  of 
covenant  on  a 
lease  for  non- 
payment of 
rent  for  premises  situate  in  Hereford,  the  court  refused  to  bring  it  back. 
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Batley  B. — Does  the  principle  of  the  rule  for  re-       I8S3. 
tainmg  the  venue  in  actions  on  specialties  apply^  except      ^'^^''^^ 

A.RDEN 

where  they  are  for  payment  of  money  ?    Suppose  an  ^ 

action  like  the  present  to  be  brought  by  the  assignee  Morninoton. 
of  the  reversion  against  the  assignee  of  the  lease^  the 
Tenue  would  necessarily  be  local.     ' 

Rickards  took  nothing  by  his  motion  (a). 

(a)  See  Tidd,  9  ed.  603,  &c. 


Johnson  against  Beresford. 

nnOMLINSON  showed  cause  against  a  rule  obtained  An  affidavit  of 
.    by  Richards,  to  change  the  venue  from  Middlesex  ^  S^^^  ^®^«"c« 

*  ,       \  ^  on  the  merits 

to  Staffordshire,  in  an  action  against  a  surety  for  money  is  not  neces- 
lent  to  a  third  person.    The  defendant's  affidavit,  on  Jo'chan^Jg' 
which  the  venue  had  been  changed,  stated,  that  the  the  venue  on 
principal  debtor  had  assigned  effects  to  the  plaintiff,  grounds,  where 
for  payment  of  the  sum  for  which  the  surety  was  sued,  ^^^  ^»cts 

sworn  to 

with  interest,  which  had  been  sold  by  the  plaintiff,  by  amount  to  a 
the  produce  of  which,  as  well  as  by  a  payment  by  the  f^Jl^^^^^^-^ 
surety,  the  whole  principal  sum  due  had  been  satisfied,  swom  that  the 
with  the  interest.     That  six  witnesses,  all  living  in  g^^jg^g^* 
Staffordshire,  would  be  necessary  to  prove  this  defence. 
But  the  defendant  has  only  sworn  to  a  good  defence, 
not  to  a  good  defence  on  the  merits  {b), 

Bayley  B. — The  affidavit  states,  that  the  whole 
money  which  can  be  claimed  by  the  plaintiff  has  been 
paid  by  the  defendant.  That  would  be  a  good  defence 
to  the  action,  and  in  substance  amounts  to  the  affidavit 
tliat  the  defendant  has  a  good  defence  upon  the  merits, 
which  is  necessary  by  the  rule  on  this  subject  (c). 

Rule  absolute. 

(&)  See  WetterdaU  ▼.  Kemp,  ante,  Vo].  I.  261 ;  Johnson  v.  PappleweU, 
Vol  IL  715. 
(c)  See  LaneoMUr  ▼.  Smth,  VoU  II.  789. 
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Whereabsul- 
bond  was  ibr- 
Idced  for  want 
of  joscification 
in  due  time, 
and  an  assign- 
ment of  it  was 
written  for 
firom  town 
before  bail 
was  finally 
allowed,  ibe 
court  set  aside 
tbe  proceed- 
ing on  the 
biul'bood  with 
coftstobe 
paid  bj  tbe 
plaintiff,  iiitails 
those  of  the 
assignment 
which  had 
been  occa- 
sioned bj  the 
defendant's 
default. 


Ellis,  Assignee  of  the  Sheriff  of  York,  against  Bates 

and  others. 

d^ROMPTON  had  obtained  a  rule  to  set  aside  all 
proceedings  on  a  bail-bond  by  the  assignee  of  the 
sheriff  of  Yorkshire^  with  costs.  It  appeared,  that  on 
^th  October  last,  the  day  for  which  the  original  de- 
fendant had  given  notice  of  justifying  country  bail  at 
chambers,  they  were  opposed,  on  the  ground  that  they 
did  not  swear  to  being  '^  worth"  the  requisite  sum,  but 
only  that  they  were  ''  possessed"  of  it  (a).  Time  was 
obtained  till  30  October  in  order  to  procure  fresh  affi- 
davits, but  as  they  did  not  arrive  that  day,  fresh  notice 
of  justification  for  1st  November  was  then  given*  On 
31st  October  the  affidarits  arrived,  and  the  bdl  jus- 
tified on  the  1st  November,  A  rule  for  allowance 
being  then  drawn  up,  was  served  on  the  plaintiff's 
attorney  between  three  and  four  p.  m.  on  the  last-men- 
tioned day ;  but  he  had  written  by  the  post  of  30th 
October,  directing  his  agent  in  Yorkshire  to  take  an 
assignment  of  the  bail-bond,  which  was  accordingly 
done  on  1st  November ,  and  on  4th  November  process 
was  sued  out  against  the  bail  on  their  bond. 


«7.  Jervis  showed  cause,  that  at  all  events  the  plain- 
tiff was  entitled  to  the  costs  of  the  assignment  of  the 
bail-bond,  which  had  not  been  offered  to  him,  accord- 
ing to  Leaver  v.  Spraggon  (&)• 

Bayley  B. — The  assignment  of  a  bail-bond  without 
more  is  not  a  step  in  the  cause;  Woosnam  v.  Pryce (c). 
It  is  a  step  over  which  the  court  has  no  jurbdictionj 

(fl)  See  Rogers  v.  Janes,  Vol.  III.  256. 

(6)  2  N.  R.  85.    See  11  Pri.  633,  2  M.  &  S.  526. 

(c)  Ante,  Vol.  III.  375. 
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A  judge's  or- 
der granted 
in  vRcadon 
must  not  be 
drawn  up  as 
of  the  preced- 
ing term. 


Rex  against  Price  and  Wakeling,  in 
Lawrence  against  Morgan. 

A  Judge  having  granted  an  order  calling  on  at- 
tornies  to  deliver  a  particular  of  sums  paid  them 
by  their  client,  Heaton  contended  that  the  order, 
though  granted  in  the  vacation  after  Trinity  term, 
had  been  properly  made  a  rule  of  court  as  of  Trinity 
term.    The  case  having  stood  over^ 

Bayley  B.  afterwards  said,  all  the  judges  were  of 
opinion  that  to  make  the  order  thus  granted  a  rule  of 
court  of  the  preceding  term,  would  be  to  introduce  an 
incongruity  on  the  face  of  the  proceedings,  by  making 
it  appear  that  the  attachment  was  issued  on  an  order 
made  long  previous  to  its  actual  date  :  and  that  if  such 
a  practice  had  prevailed,  it  should  exist  no  longer. 
The  case  was  quite  different  from  ruUng  a  sheriff  to 
return  a  writ  which  has  been  issued  in  the  vacation, 
and  on  which  an  attachment  may  be  obtained  on  the 
first  day  of  next  term.  The  order  may  be  made  a 
rule  of  court  of  this  term. 


Where  a  de- 
fendant is  ar- 
rested in  the 
vacation  be- 
tween lOth 


Rex  against  the  Sheriff  of  Middlesex,  in 

WOLLASTON  V.  WrIGHT. 

A  N  arrest  had  taken  place  on  13th  August  under 
a  bailable  capias.  Bail  below  was  put  in  on  the 
15th.  On  the  19th  the  sheriff  was  ruled  to  return  the 
August  and  writ,  and  on  the  22d  returned  cepi  corpus.  On  the  2Zd 
and  the  sheriff  special  bail  were  put  in.  On  the  24th  exception  wasen- 
on  being  ruled  tered  tothem,  and  notice  thereof  given  to  the  defendanti 
writ,  returns  requiring  him  to  justify  before  a  judge  in  four  days  al 
cepi  corpus,  ihe  chambers,  pursuant  to /feff.  Gen.  Hil.  2  Will.  ^.iio.  17. 

defendant  may  '  '^  ° 

put  in  special 

Dai)  in  that  vacation,  by  2  Will.  4.  c.  39.  s.  11,  though,  before  they  are  perfected,  a 

judge's  order  be  made,  pursuant  to  Reg.  Gen,  UiL  3  Will.  4.  calling  on  the  sheriff  to 

bring  in  the  body  within  four  days,  by  putting  in  and  perfecting  special  bail. 


62  CASES  IN  MICHAELMAS  TERM 

1833.  P&in  of  attachment  for  disobedience  on  making  the 
order  a  rule  of  court  in  the  next  term,  whether  bul  be 
perfected  or  not  in  the  meantime.    A  rule  haTiog  been 


The  KiMG 

V, 


Sheriff  of    granted, 

MiDDLBSSI. 


Archbold  showed  cause  in  support  of  the  attachment. 
Formerly  the  sheriff^  when  ruled  to  bring  in  the  body 
by  a  rule  expiring  in  vacation,  had  until  the  first  day  of 
the  next  term  to  put  in  and  perfect  special  bail ;  but 
now,  by  11  Geo*  4.  and  1  Will.  4.  c.  70.  s.  12.,  bail 
may  be  justified  before  a  judge  in  chambers  in  vacation. 
If  the  plaintiff  was  not  precluded  from  obtaining  a 
judge's  order  calling  on  the  sheriff  to  bring  in  the  body 
on  a  day  between  12th  August  and  24th-  October^  pur- 
suant to  Reg.  Gen.  Hil.  3  WiU.  4.,  the  attachment  was 
regular.  [Bolland  B.  The  interval  between  12th  August 
and  24th  October^  is  taken  out  of  the  legal  year  alto- 
gether.] It  is  contended  not  as  to  proceedings  before 
declaration  (a) ;  for  the  capias  required  special  bail  to 
be  put  in  within  the  usual  time,  though  exceeding  eight 
days  afler  service  or  execution  thereof  on  him.  All  the 
proceedings  against  the  sheriff  are  left  as  before  the  act. 

Thesiger  in  support  of  the  rule.  The  2  Will.  4.  c.  39. 
s.  11.  empowers  a  defendant  aiTcsted  or  served  with 
mesne  process  between  12th  August  and  24th  October 
to  put  in  bail  at  the  expiration  of  eight  days  from  the 
service  or  execution  thereof,  but  does  not  compel  him 
to  perfect  it  before  24th  October ;  and  the  Reg.  Gen. 
Hil.  3  WiU.  4.  must  be  taken  virtually  to  except  the 
days  taken  out  of  the  legal  year  by  the  previous  enact- 
ment in  the  section  cited.  Then  the  defendant  was 
rendered  in  time,  viz.,  before  attachment. 

Lord  Lyndhurst  C.  B. — The  act  for  uniformity  of 

(a)  The  provision  id  i.  11  is,  "  Provided  also,  that  no  decIaratioD  or 
pleading  after  deelaration  shall  be  filed  or  delivered  between  10th  ilt^tut 
and  24th  October." 


V. 

riff 
Middlesex. 
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process^  2  WiU.  4.  c.  39.,  recites  in  s.  11.,  that  as       \%SS 
according  to  the  then  present  practice  no  proceedings      ^^v*^ 
could  in  certain  cases  be  effectually  had  on  writs  re-     ^®  ^i^o 
tumable  within  four  days  of  the  end  of  any  term  until     Sheriff  of 
the  beginning  of  the  next,  unnecessary  delay  was  some- 
times occasioned  thereby;   and  it  then  proceeds  to 
enact  for  remedy  thereof,  that  if  any  writ  of  summons, 
capias,  or  detainer,  issued  by  authority  of  that  act,  shall 
be  served  or  executed  on  any  day,  whether  in  term  or 
vacation,  all  necessary  proceedings  to  judgment  and 
execution  may  be  had  thereon,  {except  as  thereinafler 
provided^  without  delay,  at  the  expiration  of  eight  days 
from  the  service  or  execution  of  the  process,  whether 
the  last  of  the  eight  days  fall  in  term  or  vacation. 
The  clause  subjoined  by  way  of  proviso,  enabling  bail 
to  be  put  in  by  the  defendant  on  bailable  process  served 
or  executed  between  10th  August  and  24th  October^ 
was  thus  rendered  necessary  to  prevent  a  defendant  who 
could  find  special  bail  from  remaining  in  confinement 
ill  the  vacation ;  but  though  such  an  enabling  clause 
was  so  rendered  necessary,  it  cannot  be  extended  by 
construction  beyond  its  terms.    However,  leaving  the 
proviso  out  of  the  question,  and  supposing  a  party  to 
be  in  custody  in  the  vacation,  there  is,  in  my  opinion, 
nothing  to  prevent  him  from  putting  in  special  bail  (a). 

Bayley  B. — The  fair  meaning  of  sect.  11  is,  that  a 

plaintiff  may  proceed  to  judgment  and  execution  at  all 

times  of  the  year,  in  vacation  as  well  as  term,  with  a 

proviso  that  between  10th  August  and  34th  October ,  a 

defendant  may  put  in  bail,  but  no  declaration  or  other 

pleading  shall  be  filed  or  delivered.    The  sheriff  was 

placed  in  difficulty  by  the  new  act,  therefore  the  rule 

for  setting  aside  the  attachment  must  be  absolute  on 

payment  of  costs. 

Rule  absolute  on  those  terms. 

(a)  SembU,  he  might  afterwards  justify  them  m  vacatioHi  11  Geo,  4.  and 
1  fTiU.  4k  c  70. 1. 12. 
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A  sheriff  or 
other Judge 
presiding  at 
the  trial  of  an 
issue  under  a 
writ  of  trial, 
pursuant  to  3 
&4  WUL4. 
c.  42.  s.  17., 
has  the  same 
power  to  non- 
suit that  a 
judge  at  nisi 
prius  has. 

An  action 
for  unliqui- 
dated damages, 
e.  g.  in  run- 
ning down  the 
defendant's 
boat,  cannot 
be  tried  be- 
fore the  she- 
riff under  a 
writ  of  trial. 


Watson  against  Abbott. 

TTILL  moved  to  set  aside  a  nonsuit  by  the  secondary 
of  London.  The  question  was,  whether  under 
8  &  4  Will.  4.  c.  42.  s.  17.,  a  sheriff  or  judge  of  a  court 
of  record  for  recovery  of  debts,  commanded  by  writ  of 
trial  to  preside  at  the  trial  of  an  issue,  might  nonsuit  in 
the  same  manner  as  a  judge  of  a  superior  court  may  do 
at  nisi  prius  ? 

Lord  Lyndhurst  C.  B. — A  nonsuit  always  proceeds 
on  the  assent  of  the  plaintiff.  If  the  plaintiff  appears 
to  resist  it  he  need  not  be  nonsuited,  and  may  insist  on 
having  the  verdict  of  the  jury.  But  if,  on  the  sheriff's 
expressing  an  opinion  that  he  ought  to  be  nonsuited, 
he  does  not  so  insist  or  appear,  the  sheriff  may  proceed 
as  a  judge  at  nisi  prius  would  do. 

The  Court  having  refused  the  rule  on  the  above 
ground,  granted  it  on  another;  against  which,  Peters- 
dorff  showed  cause ;  but  the  rule  was  made  absolute, 
when  it  appeared  that  the  action  was  for  unliquidated 
damages  in  running  down  the  plaintiff's  boat,  and  not 
for  a  "  debt  or  demand,"  within  3  &  4  fVill.  4.  c.  42. 
s.  17.  The  plaintiff  afterwards  obtained  a  verdict  at  the 
London  sittings. 
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1833. 
Haynes  against  Foster.  K^^^^m^ 

rjEBT  for  money  had  and  received.  Plea,  nil  debet.  Where  a  Lill- 
At  the  trial  at  the  Guildhall  sittings  after  Trinity  I'^x^ZmY^^ 
term  1832^  before  Gumey  B.,  the  plaintiff  had  a  verdict,  customer 
after  a  trial  of  great  length  and  much  contradictory  "discounfed 
testimony.  I^«  has  no  right 

to  mix  it  with 

Wilde  Serjt.,  having  obtained  a  rule  for  a  new  trial  in  customers  and 
Michaelmas  term,  pM^fi  the 

whole  ma  mass 

John    Williams  and  Crompton  showed   cause,  and  secure  a  loan 
Ttlde  and  Coleridge  Serjts.,  with  R.  V.  Richards,  «f  ">«"/y  «o... 

,  himself.     Still 

supported  the  rule  in  Easter  and  Hilary  terms  1833.  less  has  he  a 
As  the  judirment  contains  those  facts  of  the  case  on  "g*!^^?<^e- 

•'      ®  ^  posit  lulls  re- 

which  the  decision  turned,  it  has  been  considered  un-  ceived  merely 
necessary  to  state  the  arguments.  Siccmnns 

a  security  or 

The  judgment  of  the  court  was  now  delivered  by        P«'  ^  security 

T»r      J         1    -r*      1     lormonevpre- 

Lord  Lyndhurst  C  B. — Messrs.  Wood  and  i^oole  viously  d'ue 
canied  on  the  business  of  bill-brokers  in  the  city  of  **""" »»™  5  »"^ 

■'  the  pawnee 

hmdon.     The  bills  in  question  were  placed  in  their  receiving  the 
hands  by  the  plaintiff  in  order  that  they  might  in  their  ^;||f,^;''™^^ 
character  of  bill-brokers  procure  them  to  be  discounted,  able  ground  of 
Messrs.  Wood  and  Poole  had  had  extensive  transac-  fortuTrrwith 
tioDs  in  business  with  the  defendants.     They  owed  the  knowledge  of 

11  n  1  •       1  1      ^^^  limited 

defendants  a  balance  of  some  amount,  and  m  the  early  authority  on 
part  of  the  week  in  which  the  bills  in  question  were  *y^*^^  **®  ^^^^ 

•^  ^  them,  cannot 

defivered  to  the  defendants,  Messrs.  Wood  and  Poole  detain  them 
had  applied  to  them  for  assistance,  and  Messrs.  Foster  ^xomlrliho 
had  lent  them  a  considerable    sum  of  money  upon  originally  de- 
tn  undertaking  that    bills    should   be    deposited    in  !^th\im!' 
their  hands  to  secure  them  for  their  advances.     Some 
hills  were  on  that  occasion  produced  by   Wood  and 
faole,  but  the  defendants  excepted  to  them,  and  it  was 
vnuiged  that  in  the  coarse  of  the  week  further  bills 
^  the  satisfaction  of  Messrs.  Foster  should  be  deK« 

VOL.  IV.  F 
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1833.  vered.  Application  was  made  to  H^ood  and  Poole 
by  one  of  the  partners  on  the  Saturday,  requiring  them 
to  fulfil  their  undertaking,  and  in  the  course  of  that  day 
Wood  delivered  to  the  defendants  bills  to  the  amount 
of  6000/.  and  upwards^  including  the  bilk  in  question, 
and  the  defendants  advanced  them  a  further  sum  of 
3000/.  The  bills  on  the  Monday  were  re-delivered  to 
Messrs,  Wood  and  Poole,  in  order  that  they  might  take 
the  particulars  of  them,  and  they  remained  in  their 
possession  during  that  day.  They  were  returned  in  the 
evening  to  the  defendants,  and  within  a  day  or  two 
afterwards  Messrs.  Wood  and  Poole  stopped  payment. 

The  question  is,  whether,  under  these  circumstances, 
Messrs.  Foster  can  retain  the  bills  against  the  plaintiff; 
and  the  first  point  to  be  considered  is,  what  was  the 
duty  of  the  bill-brokers  in  this  case  ? 

We  are  of  opinion  that,  according  to  the  general 
law,  a  bill-broker  who  receives  a  bill  merely  for  the 
purpose  of  procuring  it  to  be  discounted  for  his  cus- 
tomer, has  no  right  to  mix  it  with  bills  of  his  other 
customers,  and  to  pledge  the  whole  mass  as  a  security 
for  an  advance  of  money ;  for  the  consequence  of  this 
would  in  many  cases  be,  that  the  bill  of  one  customer 
might  be  detained  for  a  loss  arising  from  the  disho^ 
noured  bills  of  other  customers.  Still  less  has  the  bill- 
broker,  as  we  think,  a  right  to  deposit  bills,  which  are 
received  merely  for  the  purpose  of  discount,  as  a  se- 
curity or  part  security  for  money  previously  due  from 
bim*  We  are  of  opinion  therefore,  in  this  case,  that 
Wood  and  Poofe  acted  inconsistently  with  their  duty  to 
the  plaintiff  by  depositing  the  bills  in  question  with  a 
large  amount  of  other  bills  belonging  to  other  personsi 
for  an  advance  of  money,  and  as  a  security  in  part  for 
previous  advances. 

The  next  questaon  is,  whether  this  aflfects  the  daim 
of  the  defendants,  Messrs*  Fotirr.  h  general  a  person 
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1833.  ^^^"  made.  We  agree  with  the  jury  that  due  caution 
was  not  exercised  in  this  transaction.  We  think  that 
Messrs.  Foster  took  the  bills  at  their  peril,  and  that 
they  cannot  hold  them  against  the  plaintiff.  The  ver- 
dict,  thereforci  must  stand  for  the  plaintiff. 

Rule  discharged. 


Price  against  Huxley^ 

If  a  capias  ^HE  writ  of  capias  not  having  stated  the  residence 
fhTresidencl*  "^^  *^«  defendant,  pursuant  to  stat.  2  Will.  4.  c.  39. 

of  the  defend-  Sched.  No.  4.,  a  rule  was  obtained  to  set  aside  the 

ant,  pursuant  .  j       u  x  i*  r      i.\^   j. 

to  2  wUl.  4.     capias  and  subsequent  proceedings  for  that  cause, 
c  39.  sched. 

be  set  aside  Knowles  showed  cause.     The  object  of  the  act  was 

forirregula'  ^^  protect  the  sheriff  in  the  execution  of  the  process, 
subsequent  and  not  to  benefit  the  defendant.  The  court  have  a 
uo^lthstand-  discretion  whether  to  set  aside  the  writ  or  not ;  for  by 
ine  Hi^.  Gen.  Reg.  Gen.  Mich.  3  WiU.  4.  No.  10.,  "  if  the  plaintiff  or 
4.  No.  10  ^^s  attorney  shall  omit  to  insert  in  or  indorse  on  any 
(which  see       yixii^  or  copy  thereof,  any  of  the  matters  required  by 

the  act  2  If  ill.  4.  c.  39.  to  be  by  him  inserted  therein 
or  indorsed  thereon,  such  writ  or  copy  thereof  shall 
not  on  that  account  be  held  void,  but  may  be  set  aside 
as  irregular  on  application  to  the  court." 

Lord  Lyndhurst  C.  B. — The  object  of  the  state- 
ment of  the  defendant's  residence  in  the  form  of  capias 
provided  by  the  act,  was  to  identify  the  defendant,  so 
that  the  right  person  might  be  taken.  The  act  has 
provided  certain  forms,  the  adhering  to  which  is  of 
great  consequence  in  order  to  prevent  loose  practice. 


Serle 

V, 
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1833.  nor  is  a  devastavit  suggested,  but  the  claim  is  made 
against  the  assets  of  the  intestate.  The  defendant 
says  the  administrator  cannot  plead  in  bar  of  that 
Bradshaw.  action  that  he  has  become  bankrupt,  but  the  commis- 
sion is  only  against  the  goods  which  the  bankrupt  has 
of  his  own,  and  cannot  bar  the  plaintiff  from  pro- 
ceeding against  the  assets  which  the  defendant  has  as 
executor.]  The  debt  due  from  the  intestate  to  tli0 
plaintiff  could  not  be  proved  by  him  under  the  com* 
mission  against  the  administrator,  so  that  the  plea  of 
bankruptcy  is  not  an  answer  or  an  issuable  plea,  viz., 
a  plea  upon  which  the  plaintiff  may  safely  take  issue 
and  go  to  trial.  The  defendant's  object  in  pleading  it 
was  to  obtain  time,  by  inducing  the  plaintiff  to  demur. 

Archbold  in  support  of  the  rule.  The  certificate 
was  a  bar  to  this  action,  for  the  debt  sued  for  might 
be  proved  under  the  commission  against  the  bankrupt 
administrator.  [Bayley  B.  What  right  has  the  plain- 
tiff to  prove  against  the  goods  belonging  to  the  admi- 
nistrator in  his  own  right?  It  is  against  them  only 
that  the  commission  is  directed,  not  against  those  of 
the  intestate.  Then  how  can  the  certificate  bar  the 
plaintiff  from  pursuing  the  assets  which  the  bankrupt 
has  as  administrator?]  Re  M^WiUiams  (a)  is  an 
authority  that  where  an  administrator  admits  assets^ 
the  debt  may  be  proved  under  the  commission  against 
him.  The  modern  practice  is,  after  petitioning  for  an 
account  of  assets,  to  follow  them  into  the  court  of 
review,  and  prove  against  the  bankrupt's  estate.  Cu- 
ming V.  Sharland  {b)  shows  that  the  ordinary  plea  of 
the  defendant's  bankruptcy  is  an  issuable  plea,  if  pleaded 
to  the  whole  declaration.  [Bayley  B.  Unless  the 
defendant  in  that  case  was  an  executor  or  adminis- 

(a)   1  Stb.  &  Lcf.  173.  (6)  I  Easl,  411. 
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1833.       the  judgment,  but  there  being  no  affidavit  of  merits 
^'T'^'^^      in  that  respect,  this  rule  must  be  discharged. 

OERLE 
V, 

Bradshaw.        Bolland  B. — One  of  these  pleas  must  be  untrue  in 
order  to  make  the  other  available. 

Rule  discharged. 


Paull  against  Paull. 

An  attachment  T^OLLETT  had  obtained  a  rule  for  an  attachment 
formanceofan  fo^  non- performance  of  an  award  in  favour  of  the 

award  wasre-    plaintiff. 

sisted,  on  the     * 
ground  that  an 

action  ivas  SmirJce  showed  for  cause,  first,  that  after  the  money 

pending  there-  '  '  -^ 

on ;  but  it  ap-  due  on  the  award  had  been  demanded,  ^'  a  writ  of 
the  iparty  was  summons  at  suit  of  the  plaintiff,  in  an  action  of  debt  on 
in  contempt     the  same  award,*'  had  been  sued  out  and  served  on  the 

uf^forG  it  was 

brought,  by  defendant,  to  which  he  had  caused  an  appearance  to 
having  before    jjg  entered,  which  action  was  still  pending.     Also,  that 

then  refui^ed  ,     ,  ,  *  €=» 

to  pay  the  sum  the  submission  to  arbitration  was  by  parol  only:  that 
awarded.  The  jj^^  arbitrator  had  not  given  the  deponent's  attorney 

court  granted  ^  ^  .         . 

the  attach-  notice  of  one  of  the  meetings.    The  court  having  in- 

lerms  o"  the  timated  that  the  first  was  the  only  objection  on  which 

plaintiff's  dis-  they  had  any  doubt,  and  that  the  award  could  now 

action  and  <>"'y  he  objected  to  for  some  defect  on  the  face  of  it ; 

paying  the  jjg  contended,  in  support  of  his  first  point,  that  the 

In  showing  party  in  whose  favour  the  award  was  made  had  elected 

cause  against  j^j^  remedy  on  the  award  by  commencing  an  action  on 

a  rule  lor  such  -^  . 

an  attachment  it ;  that  the  motion  for  the  attachment  was  before  dis- 
can\e^uiken     continuance  of  that  suit,  and  was  at  most  an  application 

to  the  award, 

which  does 

not  appear  on  the  face  of  it. 

If  the  reference  is  of  a  cause  and  all  m.atters  in  difference,  the  attachment  will 
issue,  although  the  award  mis-reciting  it  be  a  reference  of  the  cause  only  ;  for  if  any 
other  matter  in  difference  existed,  of  which  the  arbitrator  had  had  notice,  it  would 
be  a  ground  to  move  to  sec  aside  the  award. 
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1633.  if  he  does  not  pursue  both  at  once  ?  In  an  anonymous 

^'^"^'^^^  case  in  Andretvs*s  Reports,  p.  299,  a  rule  ftnr  an  attach- 

V.  ment  was  granted  on  the  plaintiff's  undertaking  to 

Paull.  discontinue. 

Lord  Lyndhorst  C.  B. — That  case  was  cited  and 
disregarded  in  BatUey  v.  Loveday.  The  best  course 
will  be  to  make  the  rule  absolute  on  terms,  for  if  it  was 
discharged,  the  plaintiff  would  only  discontinue  bis 
action  and  apply  again  for  an  attachment,  which  must 
then  be  granted.  That  method  would  only  occasion 
fresh  expense.  The  rule  therefore  must  be  absolute, 
on  the  terms  of  discontinuing  the  action  and  paying  the 
costs  of  it. 

Rule  absolute  accordingly  on  those  terms,  the 
attachment  to  lie  in  the  office  for  a  fort* 
night  (tf  )• 

(<i)  III  Higgins  V.  WilUi,  3  M.  h  R.  382,  Bayley  B.  said,  tbat  in  order 
to  repel  an  application  for  an  attachment  on  this  ground,  it  lies  on  the  partj 
resisting  it  to  show  that  the  action  was  pending  when  the  award  was  made. 


Dadd  against  Crease. 

In  a  declara-     /^  ASE  for  slander.    There  were  ten  counts  in  the 
tion  for  slander  ^^  declaration.     The  plaintiff  had  a  verdict  on  the 

there  were  ten  i  o 

counts;  the     seventh  count  for  50/.  and  for  100/.  on  the  other  nine. 

?trdict^on^the*  ^^  ^®'^  *"^^  ^  ^^^  plaintiff  on  every  count,  but 
seventh  for 50/.  the  Exchequer  chamber   afterwards  held,   on  error 

damages,  and 

on  the  other  nine  for  100/.  Entire  costs  were  taxed  to  him  on  the  whole.  A  court 
of  error  afterwards  held  the  sixth  count  bad,  and  that  a  venire  de  novo  should  b^ 
awarded  as  to  the  nine  counts.  The  plaintiff,  however,  having  consented  to  remit 
liis  damages  on  the  nine  counts  instead  of  a  venire  de  novo,  that  court  directed  the 
verdict  to  stand  on  the  seventh  count  on  tho^e  terras  :  Held,  that  the  master  ought 
to  disallow  the  plaintiff  the  costs  taxed  to  him  On  the  other  nine  counts. 


^ 
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1883.  ^"  ^^^  ^^^^  counts,  but  he  had  fetiU  the  right  to  a 
venire  de  novo,  which  he  did  not  claim,  but  consented 
to  remit  his  damages  on  those  counts.  The  costs 
being  parcel  of  or  appendant  to  those  damages,  the 
plaintiff,  when  he  ceased  to  have  a  right  to  the  damages, 
being  the  principal  matter,  lost  the  right  to  the  ac* 
cessary  also.  £ntire  costs  were  here  taxed  on  all 
the  counts,  without  separate  taxation  on  each.  Now 
the  damages  being  the  foundation  on  which  the  right 
to  the  costs  stands,  and  the  right  to  them  being  super- 
seded in  totoas  to  the  nine  counts,  the  right  to  the  costs 
on  them  is  also  superseded,  so  that  the  master  ought 
to  see  what  portion  of  the  costs  allowed  is  applicable 
to  those  counts.  The  terms  of  the  bargain  imply  that 
the  plaintiff  shall  give  up  the  damages,  and  conse- 
quently every  thing  which  is  by  law  added  to  or 
becomes  part  of  them. 

Vaughan  B. — The  plaintiff,  by  agreeing  to  remit 
the  damages  on  the  nine  counts,  agreed  to  remit  the 
costs  applicable  to  them. 

BoLLAND  B. — ^In  Bird  v.  Appleton  (a),  a  venire  de 
novo  was  awarded  in  consequence  of  a  defective  special 
verdict  on  the  first  trial.  The  plaintiff  had  a  verdict 
on  the  second  trial,  but  distinct  daniages  not  being 
found  on  each  count  a  new  trial  was  directed,  without 
providing,  in  the  rule  for  that  purpose,  for  the  costs  of 
the  former  trials;  the  plaintiff  again  had  a  verdict,  but 
was  held  entitled  to  the  costs  of  the  last  trial  only. 
In  Edwards  v.  Brown  and  Others  (6),  that  doctrine 
was  adhered  to. 

Rule  absolute. 

(a)  1  But,  111.  <6)  1  Tjr.  R.  fSl. 
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1833. 

Rex  against  Calvert,  in  a  Cause  of  Smith  against 

Calvert. 

A   RULE  was  granted  to  show  cause  why  an  attach-  Where,  in  the 
ment  for  non-payment  of  costs,  pursuant  to  the  atuu:hment  for 
master's  allocatur,  should  not  be  set  aside,  because  in  non- payment 
the  copy  of  the  rule  served  on  the  defendant  his  name  suant  to'  the 
was  spdt  Calver,  not  Calvert,  and  the  master's  Day,  "aster's  allo- 

*^  '  '  ^*  catur,  which 

not  Dax.  was  senred  on 

the  defendant 
Cahert,  the 

BiiUer  showed  cause.    In v.  RennoU{a),  the  final /of  his 

court  would  not  discharge  a  defendant  for  a  variance  omitted^nd 
in  an  «  between  the  affidavit  of  debt  and  the  writ,  that  of  the 

rvi     Y        n      rwii  t»  i  i  master  was 

[Bayley  B.     ine  court  did   not  say   there   was   no  stated  to  be 
Tariance.l     The  same  was  held  in  a  similar  case,  where  ^^^ '"stead 

■"  .  of  Daxy  the 

the  final  syllable  was  spelt  rum  instead  of  run  (6).     In  court  set  aside 
Shaw  V.  Tytherleigh  (c),  the  defendant  being  served  ^enf  ^id'dis- 
vith  mesne  process  in  the  name  of  John  Tither  Leigh,  charged  the 
gave  notice  to  the  plaintiff  that  if  he  proceeded  in  the  though^in'the 
action,  he  would  move  to  set  aside  the  proceedings  for  original  rule 
the  misnomer,  and  tendered  him  the  full  amount  on  were  spelt 
his  demand.     The  defendant  was  afterwards  attached,  "&^^- 
he  not  having  appeared,  and  the  court  refused  to  set 
aside   the  proceedings  as  irregular.      Here  too  the 
original  rule,  which  was  correct,  was  shown  the  defend- 
ant, who  also  swears  that  Day  should  have  been  Dax. 

Lord  Lyndhurst  C.B. — The  plaintiff  was  bound 
to  serve  a  correct  copy  of  the  process  on  the  defend- 
ant* Now  the  copy  actually  served  was  imperfect  in 
two  respects.  It  appears  exactly  the  same  as  if  the 
allocatur  bad  not  been  signed  at  all,  for  it  purports  to 
be  signed  by  one  Day,  not  being  an  officer  of  the  court 

W  I  Chif.  H.  659.  (6)  Ibid.  660  n.  (c)  S  Pri.  3«8* 
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The  King 

V. 

Calvert. 
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or  concerned  in  the  allowance  of  costs.  To  allow  this 
copy  to  be  good  service  would  be  a  premium  to  negli- 
gence. 

Bayley  B. — In  Shaw  v.  Tytherleigh  the  only  defect 
was  the  separation  of  the  surname,  and  the  objection 
might  have  been  taken  by  pleading  in  abatement,  in 
that  as  well  as  in  the  other  cases  cited.  Here  there  is 
no  other  way  to  remedy  these  defects;  besides,  tbe 
attachment  is  for  disobeying  the  master's  allocatur* 
Now  the  copy  served  on  the  defendant  does  not  pur- 
port to  be  such  allocatur. 


GuRNEY  B. — The  court  ought  not  be  called  on  to 
supply  the  omissions  occasioned  by  the  carelessness  of 
the  attorney  in  preparing  the  copy  he  was  to  serve. 

Rule  absolute  to  set  aside  the  attachment. 


Johnson  and  Another,  Assignees  of  Cochrane,  a 
Bankrupt^  against  Marriott. 


JY  H.  WATSON  had  obtained  a  rule  for  setting 
aside  a  baron's  order  for  changing  the  defend- 
ant's   attorney,    and   for   restraining    Mr.  Jay  from 


Where  an  at- 
torney who, 
havinij;  been 
employed  for 
the  plaintiffs  ,  i        -r*  «» i      •         *•    i 

in  a  cause,  had  actmg  as  such.  Jbrom  afndavits  of  the  present  attor- 
gone  on  as  far   ^^y  f^y  ^jj^  plaintiff  and  his  clerk,  it  appeared  that  in 

as  the  issue  j  r  '         rr 

and  giving 

notice  of  trial,  and  had  laid  the  facts  of  the  case  before  counsel  for  his  opinion,  was  af- 
terwards discharged  by  his  then  clients, but  not  for  misconduct;  the  court  refused  to 
restrain  him  from  acting  for  the  defendant  in  the  cause,  there  being  no  affidavit  by 
the  plaintiffs  or  their  solicitor  that  the  attorney  had,  while  in  their  employmeDt, 
obtamed  a  confidential  knowledge  of  particular  facts,  which  it  would  be  prejudicial 
to  their  case  to  communicate  to  the  defendant,  or  that  the  case  which  had  been  laid 
by  him  before  counsel  contained  facts,  the  disclosure  of  which  by  him  to  the  de- 
fendant would  ha^-e  a  similar  effect. 
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May  1832,  Jay  had  been  appointed  attorney  to  the     .   1833. 
plaintiffs  as  assignees  of  Cochrane,  and  as  their  attor-      ^<^n^^/ 
ney  had  commenced  this  action  in  their  names,  to  reco-      ^^^^^^^ 

'  and  Anoih«r 

ver  goods  of  the  bankrupt  which  had  been  taken  in  v. 

execution.  Hb  bill  of  costs  showed  that  he  had  ^''^^'''^' 
delivered  the  issue,  made  two  copies  of  the  pleadings 
for  briefs,  had  conferences  with  the  bankrupt,  given 
notice  of  trial  and  taken  the  opinion  of  counsel  on  all 
the  facts  of  the  case.  Afterwards  and  before  the  trial 
he  was  discharged  by  the  plaintiffs,  who  now  swore 
to  their  belief  that  he  was  fully  acquainted  with  all  the 
circumstances  of  their  case,  and  that  the  defendant's 
employing  him  would  injure  the  plaintiffs. 

Bompas  Serjt.  showed  cause  on  affidavits  of  Mr. 
Jay,  that  the  case  submitted  to  counsel  on  behalf  of 
the  plaintiffs  had  been  drawn  by  their  former  solicitor 
who  had  handed  it  to  him,  and  that  he  knew  no  more 
of  the  facta  than  from  reading  the  declaration.     Collu- 
sion with  the  defendant  or  soliciting  to  be  appointed 
his  attorney,   was  also  denied.     This  case  entirely 
differs  from  that  of  Cholmondeley  v.  Clinton  («),  where 
it  was  held,  that  an  attorney  cannot  of  his  own  accord, 
and  without  more,  abandon  his  original  cUent  and  act 
for  the  other  side,  so  as  to  communicate  what  was  con- 
fided to  him  in  his  former  capacity.    The  arguments 
there  used  for  restraining  Mr.  Moniriou  from  acting 
for  Lord  Cholmondeley 9  aXL  rested  on  that  ground ;  and 
Lord  Chancellor  Eldon  expressly  said,  that  he  could 
not  be  considered  to  be  in  the  situation  of  a  solicitor 
discharged  hy  Lord  Clinton^  and  therefore  that  he 
could  not  be  employed  by  the  other  side  in  the  same 
cause.  Then  it  follows  that  if  a  party  voluntarily  takes 
his  cause  from  his  attorney,   the  latter  would  be  in 
the  same  situation  as  if  discharged  by  his  client,  who 

Cct)  19  Vei.  261,276. 
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1833.        could   be   employed   by  the  other  side.     GrisseU  v. 
^"^"^''^^       Peto  (a)  is  in  point.    In  country  places  where  few  attor- 

JOHNSON  .  .  .«  n  t       .  ». 

and  Another   nies  practice,  if  a  man,  after  employing  an  attorney,  dis* 

..    ^'  charges  him  and  takes  another,  it  may  be  very  incon- 

venient  to  prevent  the  other  side  from  employing  the 

first.     It  is  not  here  pretended  that  Mr.  Jay  was  dis^ 

charged  for  misconduct. 

W.  H.  Watson  in  support  of  the  rule.    The  affida* 
vits  show  that  the  action  was  brought  to  recover  the 
produce  of  a  sale  of  the  bankrupt's  goods,  illegally  had 
under  an  execution^    All  the  steps  in  the  cause  as  far 
as  notice  of  trial,  and  preparing  briefs,  were  taken  by 
Jay^  and  the  case  laid  before  counsel,  if  drawn  by  a 
former  solicitor,  is  dated  after  Jays  appointment  as 
such,  so  that  he  must  have  been  acquainted  with  its 
facts.    [Bayley  B.   The  affidavits  do  not  state  that 
the  case  laid  before  counsel  contained  matter,  the  dis- 
closure of  which  would  be  injurious  to  the  plaintiffs.] 
The  only  question  necessary  to  be  decided  in  CAol- 
mondeley  v.  Clinton  was,  whether  an  attorney  is  of 
himself  at  liberty  to  reject  his  client  and  withdraw 
from  his  suit.     Lord  Eldon  there  held,  that  a  solicitor 
not  discharged  by  his  client  could   not  become  the 
solicitor  for  the  other  party  in  the  same  cause.     Com- 
munications by  the  client  to  his  attorney  are  protected 
when  their  connection  has  ended,  without  reference  to 
the  reason  for  which  it  has  so  ended.    That  is  the 
privilege  of  the  client,  and  he  ought  not  to  be  pre* 
vented   from  discharging  his  solicitor  at  discretion, 
though  not  guilty  of  misconduct.     [Bayley  B.    The 
affidavits  of  the  assignees  do  not  suggest  that  they  had 
Communicated  any  confidential  matter  to  Jay,  the  dis- 
closure of  which  would  injure  them.]    Though  Lord 
Eldon,  in  Beer  v.  Ward(b\  refused  to  restrain  the 

<a)  9  Bing.  1.  (6)  I  Jac*  R.  77. 
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(lefeDdant's  solicitor  from  giving  evidence  of  confiden-       1833. 
tial  communications    which   came  to  his    knowledge      ^^^^*^*^ 
while  clerk  to  the  plaintifis'  solicitor,  that  decision  left  and  Another 
the  question  of  the  plaintiffs*  privilege  open  for  the     _    ^' 
court  before  which  the  defendant's  attorney  might  be 
called  as  a  witness.     In  Bricheno  v.  Thorp  {a\  Lord 
Eldon  admits  that  the  rule  in  CholmondeUy  v.  Clinton 
is  not  confined  to  the  case  of  a  solicitor  ceasing  by  his 
own  act  only  to  be  employed  as  such,  but  may  extend 
to  the  case  of  a  clerk  formerly  in  the  office  of  an  attor- 
ney opposed  to  his  present  employer,  if  it  were  shown 
that  mischief  would  result  from  suffering  him  to  be  so 
employed.     The  facts  show  it  to  be  impossible  that 
the  attorney  should  not  have  acquired  a  knowledge  of 
this  case. 

Bayley  B. — It  appears  to  me  that  we  ought  not  to 
make  this  rule  absolute.  In  Chohnondeley  v.  Clinton 
Ut.  Montriou,  a  solicitor,  who  had  retired  from  his 
partnership  with  Mr.  Seymour^  in  which  they  had 
acted  as  solicitors  for  Lord  Clinton^  was  restrained 
from  acting  as  solicitor  for  Earl  Cholmondeley,  because, 
as  by  the  private  agreement  of  the  two  solicitors  at 
their  dissolution  of  partnership,  to  which  Lord  Clinton 
their  client  was  no  party,  Montriou  was  to  withdraw 
aod  not  to  act  as  solicitor  for  Lord  Clinton,  that  with- 
drawal placed  Montriou  in  the  situation  of  a  solicitor 
discharged  by  his  own  act,  and  not  by  that  of  his 
client.  It  seems  to  have  been  the  opinion  of  Lord 
£Ubii,  that  had  he  been  dismissed  by  his  client  he 
ought  have  been  employed  by  the  other  side.  From 
Gmsell  V.  Peto  it  appears,  that  in  a  very  strong  case 


(0  1  Jac.  R.  300  ;  and  tec  Robhuon  v.  MulUtt,  4  Pri.  353 ;  Wright  v. 
^fffr,  6  Vei.  iSO;  Parkhu  ▼.  Hawkthaw,  2  Stark.  R.  240;  Harvey  v. 
C^te■,  i  SiransC.  R.  <2t  n.;  Falmouth  (Earl)  ▼.  Mom,  II  Pri.  455. 

VOL.  IV.  G 
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1833.       of  inconvenience  an  attorney  may  be  restrained  from 
^"^^^^^      acting  on  the  other  side,  where  he  has  previously 
and  Another   obtained  information  which  should  not  be  disclosed  by 
^'  him  in  his  new  capacity.    Again,  in  Bricheno  v.  Thorp 

luord  Eldon  did  not  think  himself  warranted  to  inter- 
fere, where  it  was  merely  stated  that  a  solicitor  for 
certain  parties  against  whom,  while  he  was  a  clerk,  his 
late  master  had  been  employed,  had  obtained  informa- 
tion then,  which  might  be  prejudicial  to  the  other  side; 
but  desired  to  be  informed  in  what  particular  it  would 
be  prejudicial.  But  the  chief  foundation  of  my  opinion 
here  is,  that  the  clients,  the  assignees,  make  no  affida- 
vit. The  attorney  here  having  been  in  the  first  in- 
stance concerned  for  them,  they  know  and  can  best  tell 
whether  they  made  confidential  communications  or  not 
to  «/ay,  which  it  would  be  material  that  he  should  not 
disclose  to  the  defendant.  But  no  such  matter  is  sworn 
to  by  either  of  them  or  their  solicitor.  It  has  been 
argued  that  the  case  drawn  and  submitted  to  counsel 
for  his  opinion,  must  have  conveyed  such  information 
to  Mr.  Jay ;  if  that  were  so,  the  afiidavits  should  have 
stated  that  it  did  contain  facts  necessary  to  be  kept 
from  the  defendant's  knowledge,  in  order  to  prevent 
injury  from  accruing  to  the  plaintiffs  by  the  disclosure. 
If  the  assignees  had  sworn  that  they  had  made  com* 
munications  to  Mr.  Jay  of  that  essential  importance, 
that  if  disclosed  to  the  defendant,  they,  as  plaintiffi^ 
would  be  materially  prejudiced  in  their  suit,  I  should 
have  hesitated  to  discharge  this  rule,  and  to  suffer  Mr. 
Jay  to  act  for  the  defendant;  but  as  no  assignee  or 
creditor  states  that  a  single  material  fact  was  commu* 
nicated  to  Jay,  and  the  application  is  rested  solely  on 
the  affidavits  of  the  plaintiffs*  present  attorney  and  his 
clerk,  whose  conclusions  of  the  amount  of  Mr.  Jay*s 
knowledge  of  the  facts  are  drawn  from  his  bill  of  costs. 
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I  am  of  opinion  that  no  sufficient  case  is  established 
upon  which  the  court  can  make  this  rule  absolute. 

BoLLAND  B. — I  agree  with  my  brother  Bat/ley^  and 
for  the  same  reasons.  We  are  here  to  decide  on  the 
rights  of  three  parties ;  viz.  of  the  defendant  who  seeks 
to  employ  Mr.  Jay  as  his  attorney,  of  Mr.  Jay  whose 
interest  is  concerned  in  that  employment,  and  of  the 
plamtiffsy  who  wish  to  restrain  the  defendant  from 
having  Mr.  Jia^s  services  on  this  particular  occasion. 
Now  the  affidavits  disclose  no  facts  sufficiently  strong 
to  warrant  us  in  exercising  our  power  to  restrain  him 
from  acting  as  attorney  to  the  defendant.  The  only 
fact  on  which  his  so  acting  is  objected  to  by  the  plain- 
tifi  is,  that  he  has  been  before  employed  by  them  in 
this  case  and  afterwards  discharged  by  them,  but 
without  any  imputation  of  misconduct.  Now  in  Choi- 
mondeley  v.  Clinton^  Lord  Uldon,  after  consulting  all 
the  common  law  and  equity  judges,  seems  to  have 
been  of  opinion  that  a  solicitor  discharged  by  his 
cEent  for  any  reason,  other  than  misconduct,  is  dif- 
ferently situated  from  a  solicitor  who  has  withdrawn 
vohintarily  from  the  cause  in  which  he  had  been 
employed,  and  that  he  was  therefore  clearly  at  liberty 
to  employ  his  talents  and  exertions  for  the  opposite 
party ;  tliough  if  he  afterwards  communicated  to  the 
latter  the  secrets  of  his  former  client,  or  in  his  new 
employment  improperly  used  that  knowledge  of  them 
vith  whfch  he  had  been  confidentially  entrusted  by 
his  ori^al  client,  so  as  to  injure  or  prejudice  him,  the 
coart  might  interfere  to  punish  him  for  so  doing.  But 
no  £icts  are  here  disclosed  to  warrant  the  interference 
prayed  for  by  this  rule. 


1833. 

JoHNSOir 

and  Another 

V. 

Marriott. 


GuRNEY  B. — I  concur,  but  I  do  not  say  that  if  an 
^roey  conducted  himself  so  as  to  procure  his  client 

g2 
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1833.  to  discharge  hiniy  a  court  would  not  restrain  him  from 
^'^^^'^^^  acting  for  the  opposite  party,  and  consider  his  dis- 
and  Another  charge  to  have  been  in  truth  his  own  act;  but  in  the 
present  case  the  plaintiffs  have  not  shown  in  their 
affidavits  that  Mr.  Jay  was  acquainted  with  any  confi- 
dential communication  made  by  them,  the  acting  on 
which  by  Mr.  Jay  for  the  defendant,  or  the  disclosure 
of  it  by  him  to  the  defendant,  might  prejudice  them 
in  the  action. 

Rule  discharged. 


V. 

Marriott. 


Ashman  against  Bowdlbr. 
The  plaintiff's   f^ALE  had  obtained  a  rule  to  enter  up  iudfitment  on 

attorney  may     JJT  ,  .  , 

make  the  affi-  an  old  warrant  of  attorney,  which  was  not  drawn 

tbi^i^un^^  up,  the  affidavit  having  been  made  by  the  plaintirs 
in  support  of  a  attorney.     It  however  stated  that  the  warrant  of  attor- 

ter  up'jiidgt""  "®y  ^^^  &^^^  ^°^  ^  ^""^  which  the  plaintifTs  attorney 
ment  on  an       had  been  in  the  habit  of  managing,  and  of  receivins 

old  warrant  of  ^     ^  u 

attorney,  if  he  and  paying  over  the  interest  to  the  plaintiff,  and  that 
has  been  em-    ^^e  money  was  unpaid. 

ployed  m  ma-  "^  ^ 

naging  the 

S recSng""^  ^^  C«r,a)».-That  sufficiently  shows  why  the  phin- 
and  paying  tiff  does  not  make  the  affidavit,  and  that  his  agent  has 
^^  '  means  of  knowing  whether  the  money  remains  unpaid 

or  not. 

Rule  granted. 
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1833. 
Doe  d.  Floyd  againsi  Roe.  ^-^n^^^ 

ADDISON  moved  on  the  consent  rule  for  an  at-  Attachment 

tacbment  against  the  lessor  of  the  plaintiff,  for  not  ^J^^t  S?r.fg 
paying  costs  pursuant  to  the  master's  allocatur.  A  costs  in  eject- 
role  for  judgment  as  in  case  of  a  nonsuit  had  been  Q^aster's  allo- 
made  absolute  by  the  defendant,  but  no  subpoena  sol-  ca^ur  after 

i_ji  1  .  1  .ii-«rt»  judgment  as 

?as  had  been  sued  out  agamst  tbe  nommai  piaintiiii  in  case  of  non- 
according  to  the  ancient  practice.  *"*'*  though 

°  ^  *^  ^  no  suhpana 

Per  Curiam,— ^o  such  step  can  be  taken  with  effect  solvas  has 
against  the  nominal  plaintiff.  There  has  been  in  reality  S^i£r 
a  demand  of  the  costs,  though  not  preceded  or  accom-  plaintiff, 
panied  by  the  subpoena  solvas. 

In  another  similar  case  on  a  subsequent  day,  Doe  d* 
Fry  V.  Fry  and  Barker^  the  master  stated,  that  in  all 
probability  the  old  practice  arose  from  the  attachment 
being  founded  on  a  subpoena  which  originally  issued 
on  the  equity  side  ;  upon  which  the  court  said,  that  as  . 
ejectment  was  entirely  on  the  common  law  side,  and  no 
such  practice  existed  in  the  other  courts,  it  could  not 
be  necessary  in  this.       «  Attachment  granted. 


Pitt  against  PococK  and  Biggs,  Gent,  one  &c. 

gOTH  defendants  being  arrested  on  a  joint  writ  of  .^"^^'^^^^^^^^ 
capias,  gave  bail  to  the  sheriff.  with  a  person 

not  privileged 
from  arrest, 

Mansett  for  Biggs  moved  that  the  bail-bond  might  d9es  not,  sincu 
be  delivered  up  to  be  cancelled,  on  the  ground  that  as  ,.  4,  '\oIq  his 
an  attorney  he  was  privileged  from  arrest.    Before  2  own  privilege 

„,  .  by  tliat  cir- 

fy*  4.  c.  39.  an  attorney  who  subjected  himself  to  be  cumstance ; 
sued  jointly  with  an  unprivileged  person  lost  his  privi-  JJI^J'be^served 
lege,  and  might  be  arrested,  because  the  defendants  at  with  a  copy  of 

the  capias 
on  which  the 
^^r  defendant  is  arrested;  and  where  an  attorney  so  served  had  been  arrested 
*nd  gave  bail,  the  court  ordered  the  bail-bond  to  be  given  up  to  be  cancelled. 
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1833.  that  time  must  be  sued  jointly  under  similar  process, 

^""^  and  a  capias  could  not  be  sued  out  against  one  defend- 

V.  ant,  while  a  bill  was  filed  against  the  other.   But  now, 

Poa)CK  and  y^y  g^^j.^  ^^  ^f  ^y^^^  ^^^^  proceedings  by  bill  are  abolished, 

and  a  mode  is  provided  by  which  privileged  and  un- 
privileged persons  may  be  sued  jointly,  without  arrest- 
ing the  former,  viz.  by  suing  out  a  writ  of  capias,  of 
which  a  copy  only  may  be  served  on  the  attorney, 
while  the  other  party  may  be  arrested  upon  it.  That 
course  should  have  been  adopted  here. 

FoUett  showed  cause  in  the  first  instance.  The  act 
did  not  intend  to  take  away  from  plaintiffs  their  former 
right  to  proceed  against  an  attorney  sued  jointly  with 
an  unprivileged  person  by  holding  him  to  bail,  or  to 
compel  them  to  proceed  against  him  by  service  only, 
though  it  gave  them  power  to  do  so,  if  they  pleased.  In 
RamsbotlorfL  v.  Harcourt  and  Bawden  (a)  the  court 
agreed  that  where  an  attorney  is  sued  jointly  with 
another  unprivileged  person,  he  loses  his  privilege  from 
arrest.  In  Walker,  Gent.  v.  Rushbury,  Gent.  (6),  the 
converse  of  this  case,  it  was  recognized  by  Wood  and 
Garrow  Bs.  that  where  an  attorney  has  a  right  to  sue 
another  by  capias  of  privilege  (e.  g.  an  attorney  of  ano^ 
ther  court),  he  may  hold  him  to  bail  as  one  of  the 
incidents  to  that  right.  The  proviso  in  sect.  4.  takes 
away  no  right  of  arrest  that  existed  before. 

Per  Curiam. — This  is  a  question  on  which,  as  it 
concerns  proceedings  in  all  the  courts,  we  will  consult 
the  other  Judges.     On  another  day. 

Lord  Lyndhurst  C.  B.  said,  We  have  spoken  to 
the  judges  of  the  other  courts  upon  this  question ;  they 

(a)  4  M.  &  S.  585. 

(fc)  9  Pri.  16  ;  Bowyer  v.  Hoskins,  1  Y.  &  J.  199.  Sec  also  Elkins  and 
Another  \, Harding, Gent,,  ante,  Vol.  I.  274 j  Ardenv,  Tucker, ^B.  &c  Adol. 
815. 
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are  ail  of  opinion,  that  the  attorney  in  this  case  does        1833. 

not  lose  his  privilege  by  the  circumstance  of  being 

sued  with  an  unprivileged  person,  as  means  arc  now 

afforded  to  plaintiffs  by  2  W.  4.  c.  39.  s.  4.  by  which,    Pocock  and 

without  arresting  him,  both  defendants  may  be  brought 

into  court. 

Rule  absolute. 


Pitt 

V. 


Walter  against  Cubley. 


ASSUMPSIT  by  payee  against  acceptor  on  two  A  bill  having 

bUls  of  exchange.     Plea,  non-assumpsit.    At  the  J'^"p^1if^^^ 
trial  at  the  London  sittings  after  last  Trinity  term  be-  able  at  the 
fore  Lord  Lyndhurst  C.  B.  it  was  proved  that  the  bills  house,°KiW»" 
in  question  had  been  originally  accepted  by  the  de-  ^^d^  Chelsea^ 

r    J  11  1.  .1  .     -rii    ,  1        was  afterwards 

KDoant,  payable  at  his  own  residence  in  Lnelsea,  but  altered  by  him 
that  about  six  weeks  after  the  plaintiff  became  the  at  the  instance 

of  the  payee, 

bolder,  the  plaintiff^'s  clerk  requested  the  defendant  to  and  was  made 
alter  the  acceptance  by  making  them   payable  at  a  ^^^^^VG^at 
banker's.     The  defendant  answered  he  had  no  banker,  Surrey  Street, 
but,  notwithstanding,  altered  the  acceptances  by  making  Held  in^an 
tbe  bills  payable  at  J.  Bland's,  Great  Surrey  Street,  action  by 
Blackfriars.     The  plaintiff*  had  a  verdict,  which  acceptor,  that 

the  alteration 
was  immate- 

Erle  now  moYed  to  set  aside,  and  (by  leave  of  the  rial  and  did 
lord  chief  baron)  to  enter  a  nonsuit.  The  alteration  of  ^?ii/*''^'^  ^^® 
the  acceptances  was  such  a  material  alteration  as  ren- 
dered the  bill  void  for  want  of  a  fresh  stamp.  Marson 
▼.  Petit  (a)  was  an  action  against  an  acceptor  by  an 
indorsee.  There^  after  the  bill  had  been  accepted 
by  the  defendant,  Prescott  ^  Co.  was  added  under 
his  name,  without  his  knowledge  or  assent,  by  the 
drawer,  because  the  plaintiff*  had  refused  to  take  the 
bill  without  the  addition  of  those  words;  and  Lord 
EUenborough  held,  that  the  acceptor  was  still  liable^ 

(a)  1  Camp.  81. 
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1833.        as  the  addition  of  the  words  in  question  did  not  alter 
7!r^^^      his  responsibility;  adding,  that  if  they  had,  they  would 
V.  have  vitiated  the  bill.     In  Tidmarsh  v.  Grover  (a)  the 

CuBLEY.  drawer  of  a  bill  accepted  payable  at  B.  &  Co's.,  after 
keeping  it  three  or  four  years,  erased  the  name  of  J3.  & 
Co.  and  inserted  E.  &  Co.  instead,  without  the  know- 
ledge or  consent  of  the  acceptor,  B.  &  Co.  having  failed 
since  the  acceptance.  He  then  indorsed  it  over  to  the 
plaintiff,  and  it  was  heldthat  he  could  not  recover  against 
the  acceptor,  the  alteration  being  held  material  on  se- 
veral grounds ;  among  others,  that  it  held  out  a  false 
colour  to  the  holder,  and  superadded  an  order,  or  at 
least  an  authority,  to  £.  &  Co.  to  pay  the  bill,  the 
consequence  of  which  might  be,  that  on  payment  by 
them  the  acceptor  might  have  become  liable  to  an 
action  at  their  suit,  and  on  non-payment  the  holder 
might  have  protested  it  for  non-payment  at  a  place 
where  the  acceptor  had  never  made  it  payable.  [Bay- 
ley  "B.  In  that  case  a  place  of  payment  unwarranted 
by  the  acceptor  was  substituted.  Now  the  altering 
the  original  place  of  payment  by  substituting  a  new 
place  of  payment  without  authority,  and  for  the  pur- 
poses of  fraud,  was  held  forgery,  in  Rex  v.  Treble  (6), 
where  the  alteration  was  made  under  similar  circum- 
stances as  in  Tidmarsh  v.  Grover.]  The  situation  of 
the  holder  is  here  altered,  for  while  the  acceptance  re- 
mained general,  the  presentment  must  have  been  to 
the  acceptor ;  whereas  after  the  alteration  it  is  usual 
to  make  a  demand  at  the  place  named  on  the  bill  (c). 
Cowie  V.  Halsall  {d)  is  in  point.  There  an  alteration  of 
a  general  acceptance  by  the  drawer,  without  privity  or 
consent  of  the  acceptor,  by  adding  the  words  '^  payable 
at  Mr.  jB.'s,  Chistvell  Street y"  was  held  material,  Bayley 

(a)  1  M.  &  Scl.  733. 

(6)  2  Taunt.  328  ;  Bay],  on  Bills,  4  cd.  453. 

(f)  Even  iincc  stat.  1  &  2  Geo,  4.  c.  78  ;   Macintosh  v.  Hayion,  R.  &  M. 
362.     Sec  liowe  v.  Yonngt  2  Brod.  ^  B.  166. 
(d)  4  B.  fie  Aid.  197. 
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J.  saying,  that  on  dishonour  at  that  place,  the  holder        1 833. 
might  give  notice  of  dishonour  and  immediately  arrest 
the  acceptor,  and  the  bill  was  held  to  be  void  as  be- 
tween indorsee  and  acceptor.    [Bayley  B.  The  adding 
00  a  bill  a  mere  memorandum  of  the  place  where  it 
is  to  be  paid,  has  been  held  not  to  make  a  fresh  stamp 
necessary,  Trapp  v.  Spearman  (o).]     In  Macintosh  v. 
Hatjdon  (6),'  after  1  &  ^  G.  4.  c.  78.  had  passed,  the 
drawer  of  a  bill  of  exchange  accepted  generally  added 
to  the  acceptance,  without  the  acceptor's  knowledge, 
"payable  at  H.  &  Co.  bankers,  London,'*  and  then  in- 
dorsed it  for  valuable   consideration,    the  bill  being 
OTer  due,  and  the  uidorser  privy  to  the  alteration;  and 
Abbott  C.  J.  held,  that  the  alteration  so  made  was  ma- 
terial, notwithstanding  the  statute,  assigning  the  same 
reason  in  substance  as  had  been  given  by  Bayley  J.  in 
Coirie  v.  HalsalL 

Lord  Lyndhurst  C.  B. — In  this  case  the  alteration 
is  made  by  the  acceptor,  and  I  do  not  think  that  it  at 
all  alters  the  contract,  but  merely  indicates  another 
place  where  the  holder  might  apply  for  payment. 

Bayley  B. — The  alteration  did  not  qualify  the  ac- 
ceptancesj  but  merely  amounted  to  a  direction  by  the 
acceptor,  or  to  express  his  intention  that  the  bills  might 
he  presented  at  Mr.  BlancTs.  Had  the  acceptor  re- 
moved there  from  Chelsea  while  the  bills  were  run- 
ning, he  might  have  said,  you  may  now  present  to  me 
at  Mr.  Bland's.  In  the  cases  cited  the  alteration  was 
made  without  the  acceptor's  knowledge  or  consent; 
whereas  here  the  reverse  is  the  case,  so  that  it  was  an 
innocent  act,  and  a  mere  memorandum  that  for  the 
purpose  of  these  bills  the  acceptor's  residence  was  at 
Mr.  Bland's. 

The  other  barons  concurring,  Rule  refused. 

(a)  3  Esp.  N.  P.  C.  37.  (6)  lly.  &  M.  362. 


90  CASES  IN  MICHAELMAS  TERM 

1833. 

Sibley  against  Tomlins. 

A  dedaratioD  /^  ASE  for  slander.  The  declaration  contained  eight 
stated  by-way  couots,  and  Stated  by  way  of  inducement  to  six, 

of  inducement,  that  the  plaintiff  carried  on  the  trades  and  businesses 
was  a  pork-  ^f  ^  retailer  of  beer,  a  pork  butcher,  and  a  dealer  in 
butcher,  and     ^oals ;  while  in  the  two  others  the  inducement  confined 

then  chained 

the  defendant  the  statement  of  the  plaintiff's  trade  to  that  of  retailer 
with  publish-    Qf  ^Q^i     rphe  first  count  stated  that  the  defendant,  in- 

ing  to  plainUn,  ^  ^  ' 

in  presence  of  tending  to  cause  it  to  be  suspected  and  believed  by  the 
these  wTords  of  p'^M^^iff's  neighbours  that  the  plaintiff  had  been  and 
and  concern-  was  guilty  of  theft,  and  of  the  offences  and  misconduct 
tifF:~«  You  hereinafter  mentioned,  and  to  deprive  him  of  the  gains 
are  a  bloody     ^nd  profits  of  his  said  trades,  in  a  certain  discourse 

thief— who  1.1  /*»    /* 

stole  P/s  pigs  ?  which  the  said  defendant  had  with  the  said  plaintiff  of 
blood  thi^f"  *"^  concerning  the  said  plaintiff,  in  the  presence  and 
and  I  can  hearing  of  divers  persons,  falsely  and  maliciously  spoke 
pdsoned  them  ^^^  published,  of  and  concerning  the  plaintiff,  these 
with  mustard  words.  "  You  (thereby  meaning  the  plaintiff)  are  a 
stone;"— -inu-  bloody  thief.  Who  stole  JPra^cr's  pigs?  You  (meaning 
endo,  that  jhe  said  plaintiff)  did,  you  bloody  thief,  and  I  can  prove 
guilty  of  pig-  it ; — you  poisoned  them  with  mustard  and  brimstone," 
*ir^found^^  (thereby  meaning  that  the  plaintiff  was  guilty  of  pig- 
that  the  words  stealing).  Special  damage  was  laid,  but  plaintiff  faQed 
tended  to  "  to  prove  it.  Plea:  general  issue,  not  guilty.  At  the 
impute  felony,  trial  before  Gumey  B.  at  the  sittings  after  last  term, 
spoken  of  the  inducement  and  words  laid  in  the  7th  count  were 
plaintiff  in       proved,  and  the  learned  baron  left  it  to  the  jury,  first, 

relation  to  his  *^  '  j     .^ »  » 

trade.— Held,  whether  the  words  were  used ;  and,  secondly,  whether 
tiff  WM  nor°"  *^®y  yf^^^  used  in  a  sense  intended  to  impute  felony  by 
entitled  to  re-  theft.  The  jury  found,  that  they  were  spoken  in  re- 
words used  ference  to  the  plaintiff's  trade,  but  not  in  a  felonious 
did  not  show    sense.     Verdict  for  the  plaintiff  for  40*. 

that  they  were 

necessarily  spoken  of  him  in  relation  to  his  trade,  and  no  colloquium  concerning 

his  trade  was  laid  in  the  declaration. 
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Erie  moYed,  by  leave  of  the  learned  jadge,  to  enter  1833. 
a  verdict  for  the  defendant  or  a  nonsuit,  on  the  ground 
that  no  count  in  the  declaration  charged  the  defendant 
with  having  spoken  the  words  of  and  concerning  the 
plaintiff  in  his  trade  as  a  pork-butcher,  or  with  intend- 
ing to  injure  him  in  it^  and  that  they  had  been  found 
to  be  merely  used  as  words  of  vulgar  abuse.  A  rule 
having  been  granted, 

llesiger  and  Dundcu  showed  cause.  Notwithstand- 
ing the  rule  laid  down  by  Serjt.  Williams ^  in  2  Sound. 
307  a.  note  (1),  is,  that  words  which  are  not  actionable  in 
themselves,  but  only  so  because  spoken  of  a  man  in  his 
trade,  must  be  alleged  in  the  declaration  to  have  been 
spoken  of  him  in  relation  to  such  his  trade,  or  the  de- 
claration contains  no  cause  of  action,  and  judgment  will 
be  arrested,  the  cases  of  Belly.  Thatcher  {a).  Smith  v. 
Ward  (6),  Stanton  v.  Stmth  (c),  and  Carn  v.  Osgood  (d), 
show  that  words  found  to  have  been  spoken,  and  to 
have  necessarily  related  to  the  plaintiff*s  trade,  office, 
or  employment,  are  actionable,  without  colloquium  laid 
of  such  trade  &c.  If  found  by  a  jury  to  have  such 
relation,  they  are  considered  to  be  imported  into  the 
declaration. 

Bayley  B. — The  rule  alluded  to  on  behalf  of  the 
plaintiff  is,  that  if  the  words  used  have  a  natural  ten- 
dency to  show  that  a  man  ought  not  to  carry  on  the 
trade  he  does,  they  are  actionable.  For  instance,  had 
the  defendant  said  to  the  plaintiff,  *^  You  poboned 
tnuer*s  pigs,  and  sold  them,"  or  ^^  You  sell  tainted 
neat,"  that  would  have  clearly  charged  him  with  an 
improper  act  in  his  trade  as  a  pork-butcher ;  but  how 
is  it  m  itself  actionable  to  say  of  a  man  in  his  trade, 
"  You  poisoned  Fraser's  pigs  with  mustard  and  brim- 

(b)  Freeaan*s  R-  tT7  ;  Vin.  Ab.  lit.  Action  for  Words  (T  a)  p!.  J  J. 
(i)  Cio.  Jac  674.  (c)  Lord  Ray.  liSO.  (d)  1  Lev.  $80. 
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stone"?  Such  words  have  not  that  necessary  connec- 
tion with  the  plaintiff's  trade  calculated  to  prejudice 
him  in  it^  which  will  justify  a  court  in  saying,  that,  with- 
out any  allegation  that  they  were  spoken  of  the  plaintiff 
in  his  trade«  they  are  in  themselves  actionable.  The 
cases  are  very  distinct  where  money,  or  knowledge,  or 
character  arc  necessary  to  carrying  on  a  trade  or  em- 
ployment, and  a  want  of  either  is  clearly  imputed  by 
the  words  themselves  which  are  used ;  e.  g.  to  say  of  a 
trader  or  attorney,  he  is  insolvent,  or  has  committed  a 
highway  robbery ;  of  a  physician,  he  is  an  ass ;  or  of  a 
justice  of  peace,  he  is  forsworn  and  not  fit  to  sit  on  a 
bench ;  and  other  like  instances. 

Rule  absolute  for  entering  a  nonsuit. 


A  solvent 
paittier  may 
sue  out  a  writ 
in  the  name  of 
his  copartner, 
or,  if  bank- 
rupt, in  the 
names  of  his 
assignees,  as 
well  as  his 
own,  in  order 
to  recover  a 
debt  due  to 
the  partner* 
ship. 


Whitehead,  suing  with  Dorning  and  Others,  As- 
signees of  Greenwood,  a  Bankrypt,  agaitist  Hughes 
and  Another. 

A  Rule  had  been  obtained  to  set  aside  the  writ  and 
proceedings  in  this  case.  Roger  Whitehead  and 
the  bankrupt  Greenwood  had  been  partners  in  trade. 
After  the  bankruptcy  of  the  latter,  Whitehead,  as 
solvent  partner,  sued  out  a  writ  in  his  own  name  and 
that  of  the  assignees  of  Greenwood^  to  recover  from 
the  defendants  a  debt  due  to  the  firm. 

Crompton  showed  for  cause,  that  Whitehead  re- 
taiaining  liable  for  debts  due  from  the  firm  was  justified 
in  using  the  names  of  the  assignees  in  suing  for  debts 
due  to  it. 


^  W.  H.  Watson  in  support  of  the  rule.  It  is  sworn 
that  the  assignees  of  Greenwood,  having  applied  for 
payment  of  this  money  on  the  joint  account^  gave 
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indemnity  to  the  defendants  for  paying  the  same  to        1833. 
them,  and  it  was  accordingly  paid  them ;  since  which      ^*^n^^^ 
time  Whitehead  has  applied  for  payment.  m!d  Othere* 

V, 

Lord  Lyndhurst  C.  B. — A  solvent  partner  remain-  ^^d  A^ioiher. 
ing  liable  for  the  debts  of  the  firm,  has  a  right  to  sue 
in  the  names  of  his  copartner  or  of  his  assignees,  if  he 
is  bankrupt ;  though  the  latter  may  apply  to  stay  pro- 
ceedings till  he  gives  them  security  for  costs,  or  may 
go  into  equity  to  prevent  him  from  receiving  the  pro- 
ceeds. 

Rule  discharged  with  costs  (a). 

(a)  See  10  East,  418;  ibid.  ISO;  1  Camp.  379.  A  solvent  partner  is 
entillcd  to  retain  the  partnership  books  when  the  other  becomes  bankrupt. 
£2  fwte  Finch,  1  Deacon  &  Chitty's  R.  S74. 


I 


Preedy  against  M acfarlane. 

SSUE  was  joined  as  of  Trinity  term,  and  notice  of  Where  issue  is 
trial  given  for  the  first  sittings  in  this  term.     The  Jo>ned>"  ^»; 

^        ^  ^  ntty  term  and 

plaintiff  countermanded   his  notice   of  trial.      Price  notice  of  trial 
moved  for  judgment  as  in  case  of  nonsuit,  but  per  fret"  ittinm^n 

Mxchaelmai 

Bayley  B. — The  application  is  premature.  notice  is  after- 

wards coun- 
termanded, 
jodginent  as  in  case  of  a  nonsuit  cannot  be  moved  for  in  Michaelmas  term  (a). 


(a)  In  Marshall  v.  Foster,  moved  on  a  previous  day  under  similar  cir- 
CQiQstances,  cicept  that  tlie  notice  of  trial,  which  was  countermanded,  had 
^fen  given  for  the  second  sittings  in  Michaelmat  term.  Petersdarff  in  sup- 
pott  of  the  motion,  distinguished  laaact  v.  Goodman,  ante,  Vol.  III.  559 ; 
nd  Me  Reg.  Gen,  Easter,  5  Geo,  4.,  Vol.  I.  Appendix,  p.  xii.,  by  pointing 
oot,  that  issue  was  there  joined  in  the  same  term  in  which  notice  was  given, 
«hich  he  contended  was  a  step  In  the  cause ;  whereas  in  the  case  before 
tlie  court  the  plaintiff  had  taken  no  step  during  the  term. 

The  Ciwrt  thought  the  motion  premature,  but  desired  it  to  be  renewed,  if 
^vnoted  by  the  practice  of  the  other  courts. 
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Megginson  against  Harper. 
W.  B^  by  will     A  SSUMPSIT  on  a  promissory  note  for  500/.    Plea, 

dated  in  1812,  ^  aT  .u     .  •  l     wU 

bequeathed  a  general  issue.    At  the  trial  at  the  summer  assizes 

legacy  of  250/.  f^^  Yorkshire  in  1832,  the  defendant  consented  to  a 

to  each  or  his 

daughters  Ann  verdict  for  the  plaintiff,  subject  to  the  award  of  a  gen- 
their  attoii^Dc  tleman  at  the  bar,  to  whom  all  matters  in  difference, 
twenty-one,      legal  or  equitable,  between  the  parties  were  referred 

and  having  ap-  .  .  ^...  ,.  .  i--/?! 

pointed  two  "jr  order  of  nisi  prms,  power  being  given  him,  if  he 
peisons  execn-  should  think  fit,  to  raise  any  point  of  law  in  the  action 
and  three  '  on  the  face  of  his  award.  The  arbitrator  in  his  award, 
others  trus-      ^^^j.  reciting,  inter  alia,  that  one   Robert  Brigham 

teeSy  wicn  an 

necessary  became  a  party  to  the  reference  pursuant  to  the  order 
lu  died  soon  ^^  ^^^^  prius,  stated  that  William  Brigham  of  Huggate 
after.  In  April  Lodge^  in  the  county  of  York^  farmer,  by  his  last  will 

182d,thetn]s-         ,  .  ..         i-i.rkiT^  * 

tees  became  ^nd  testament  in  writing,  beanng  date  9th  December 
possessed  of     1812,  bequeathed  to  his  daughters  Ann  and  Jane  the 

the  sum  of  «  i  .      t        i 

500/.  retained  sum  of  250/.  each,  and  to  his  daughter  Rebecca  the 

by  them  from  ^^  ^f  gQQ^  ^^  ^  jj  ^j^^^  ^j^^^  ^j^  arrived  at  the 
ttie  surviving  *  •' 

executor,  as  ages  of  21  respectively,  till  which  periods  the  expense 
ft^^ieestote  ^^  board,  clothes,  and  education  were  to  be  paid  by 
of  IF.  B.  to  his  executor  and  executrix.  He  appointed  his  wife 
for  the  ^y-      Jane  Brigham,  and  his   son  Robert  Brigham^  joint 

mentof  the      executor  and  executrix  of  his  will,  ffivinc  them  all  his 

above  legacies,  ^        ° 

being  the  only  personalty,  subject  to  and  charged   with   the  above 

fn  Uil^Snd?  legacies ;  and  lastly,  he  appointed  Robert  Brigham  of 
to  pay  the        Acton,  William  Megginson  the  plaintiff,  and  Thomas 

same.    They 
then  advanced 

this  sum  to  the  executor,  and  the  defendant  (as  his  surety)  on  the  security  of  a  joint 
and  several  promissory  note  signed  by  them,  and  payable  with  interest  to  "  the 
trustees  acting  under  the  will  of  W.  B.  or  their  order,  upon  demand.'*  The  legacies 
not  being  yet  payable,  it  was  next  agreed  verbally,  that  while  the  legatees  lived  with 
the  executor,  no  interest  should  be  payable  on  the  note.  In  August  1828,  the  exe- 
cutor paid  Ann,  who  had  previously  attained  21,  her  legacy  of  250/.  with  interest  for 
such  time  as  she  had  ceased  to  live  with  him.  The  sur\'ivine  trustee  of  W.  B.  sued 
the  defendant  on  the  note  in  1832 . — Held,  that  he  was  entitled  to  recover  thereon 
for  the  I^acy  payable  to  Jane,  who  had  come  of  age  in  the  interim,  the  part  pay- 
ment by  the  executor  to  Ann  having  taken  the  case  out  of  the  statutes  of  limits- 
tioQS,  21  Jac.  1.  c  16.,  and  9  Geo.  4.  c.  14. 


Meoginson 

V, 
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Wilbetfossy  trustees^  with  all  the  necessary  powers       1833. 
to  fulfil  that  his  last  wiH.     Testator  died  without 
reYoking  his  will^  which  was  proved  by  his  wife  only 
on  S7th  July  1813.     All  his  trustees,   including  the      Harper. 
plaintiff,  acted  in  his  affairs  after  his  death,  and  one 
of  them,  Robert  Brigham  of  Acton^  by  his  last  will, 
dtted  6th  May  1814,  bequeathed  his  personalty  to 
the  abore-named    Thomas  WilberfosSf  and  to  R,  L, 
and  J.  B,,  their  executors  and  administrators,  upon  the 
tnists  therein  mentioned,  and   appointed  them  joint 
executors  in  trust  of  his  will.     Robert  Brigham  died 
3d  April  1815,  and  his  will  was  proved  in  June  1815 
by  all  his  executors.     By  an  indenture,  dated  S3d  De- 
eember  1817,  between  the  master,  brethren,  and  sisters 
of  Archbishop  Hotgate's  hospital  in  Yorkshire,  of  the 
one  part,  and  the  executors  of  Robert  Brigham  on 
behalf  o{Jane  Brigham^  widow,  and  Robert  Brigham 
I  minor,  the  widow  and  son,  and  also  the  executors  of 
the  said  William  Brigham  deceased,  of  the  other  part, 
m  consideration  of  690/.  fine  paid  by  the  said  T.  W., 
H  £.,  and  «/.  £.,  executors  of  Robert  Brigham,  for  a 
new  income  or  entry  into  the  hereditaments  after  men- 
tkmed,  the  siud  master,  brethren  and  sisters  demised 
to  the  said  T,  TV.,  R.  L.  and  J.  £.,  their  executors  &c. 
the  said  messuage  called  Huggate  Lodge,  with  the 
lands  and  appurtenances  in  the  indenture  described, 
to  hold  to  them,  their  executors  8cc.  in  trust  neverthe- 
less and  to  and  for  the  use  and  benefit  of  Jane  and 
ticbert  Brigham,  their  executors  &c.  for  2\  years, 
from  1  January  1817,  at  the  yearly  rent  of  176/.  \Zs.  6d, 
subject  to  certain  covenants.     That  Jane  Brigham 
died  6  December  1818,  and  that   Robert  Brigham 
jtmior,  her  son,  occupied  the  demised  premises  till 
27  November  1 822,  when  Thomas  Wilberfoss,  in  consi- 
deration of  511/.  Ss.  to  be  piud  by  him,  became  the 
oocajner  thereof  for  his  own  benefit.    That  at  a  meet- 


96  CA^ES  IN  mCHAJSI^MAS  TPHM 

1833.       ing  on  II  AprH  .l!^3,  hetw^n  .Tl/omiu  WilhexfaiilSp 

Meggixson    ^'  ^*  ^^^  '^'  ^^*  W»  co-executors  of  th^  deceased 
V.  Robert  Brigkam,,q{-  f)ci(m^    W^  Harper    (the   de- 

fendant)^  .i^nd  lioliert  Brigham  the  son  of\thQ  firfti 
testatov  William  JSrig/iflm,  for  settling  ; the.  aSWjcstpf 
the  latter,  provid^^g  for  payment  of  such.of..his.:}f|f 
gacies  as^  were  theo  unpaidi  and  for  setting  the  ach 
count  between. the  aaid  Hobert  Bfigiam^^d'  T.  H(ii* 
berfoss,  the  [$aid  sum: of  080/.  paid  by  way  of  4ne,  and 
that,  of  5111., 8$.  to  be. paid  by  T.  Wilber/osSf  were 
brought  intp;  account,  and  111.8s.  was  paid  to  Robefi 
BrigfiflfH^Ms  lug  own,  whilst  the  remaiaing  500L  waa 
retained  by  Tk\Wilierfoss  as  money  arising  froai  the 
estate  of <  the  late  IV.  Brigham  to  be  set  apart  tQ  pay 
the  tw^  legacies  of  350/.  each  to  Ami  and  Jomc  JPrig^ 
hatiti  being  the  only  sura  remaining  wherewith  to  satisfy 
the  same.  Application  was  thereupon  made  by  Bab^ 
Brigham f  and  by  the  defendant  on  his  behalfj  fo£\the 
loan  of  the  said  500/.  till  the  legacies  should  becoyie 
payable,  and  T.  IVilberfoss  thereupon  agreed  to>leiMl 
it  on  condition  of  receiving  the  following  promissory 
note.  ''  600/.  Huggate  Lodge,  April  11,  1»23.  We 
jointly  aed  severally  promise  to  pay  to  the  triutefp 
acting  under  the  will  of  the  late  Mr.  WilUam  Brigham  of 
Haggmie  Lodge,  or  their  order,  upon  demand,  the  sim 
of  500/.  for  value  reoeived,  together  with  la wfu]|  interest 
from  this  day."  Robert  Brigham  and  the  defqq^Wt 
(his  surety)  having  signed  the  note,  T.  Wilberfaut  paid 
500/.  to  the  defendant,  who  afterwards  paid  it  to  JSo- 
beri  Brigham-  It  was  also  verbally  agreed  that  while 
Ami  and  Jatie  Brigbatu  should  continue  to  reside  with 
and  be  maintained  by  Robert  Brigham,  such  residence 
and  maintenance  should  be  taken  in  lieu  of  payment  of 
interest  on  the  money  secured  by  the  note.  2\  Wil' 
berfoss  occupied  Hmpgaie  Lodge  farm  and  the  above 
demised  premises  till  his  death  in  1S30,  leaving  the 
plaintiff  Megginson  the  only  surviving  trustee  of  the 
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will  of  the  said  late  JV.  Brig/tam,  him  surviving.     Ann        1833. 
Urigham  resided  with  Robert  Brigham  till  her  mar- 
riage on  18  April  1827,  and  attained  her  age  of  21  on 
the  30  May  in  that   year.     On  the  26  August  1828,       Harper. 
and  on  several  subsequent  days  to  the  6  May  1830, 
sums  amounting  in  all  to  275/.  6s.  were  paid  by  Robert 
Brigham  to  her  husband  on  account  of  the  legacy  of 
350/.  and  interest  thereon  from  the  time  of  her  mar- 
riage.   That  of  Jane  was  not  so  paid,  and  this  action 
was,  therefore,  brought  on  this  note  by  the  present 
plaintiff  against  the  defendant,   to   compel  payment 
thereof  (as  being  part  of  the  sum  of  500/.  for  which 
the  note  was  given)  with  interest  from  2  December  1830, 
the  day  she,  being  of  age,  married  and  ceased  to  reside 
with  Robert  Brigham,  but  not  till  after  the  expiration 
of  six  years  from  the  date  of  the  said  promissory  note. 
The  plaintiff  was  not  indebted  to  the  estate  of  the  late 
W.  Brigham  or  to  the  said  Robert  Brigham, 

The  arbitrator  having  stated  these  facts,  awarded, 
that  if  the  court  in  which  the  action  was  brought  should 
be  of  opinion  and  adjudge  on  the  facts  and  matters  so 
found  and  stated  by  him  upon  his  award,  that  the  plain- 
tiff Megginson  was  a  proper  and  sufficient  party  to 
maintain  the  said  action  against  the  defendant,  and  that 
there  was  and  appeared  a  sufficient  consideration  for 
the  said  promissory  note  to  enable  the  said  plaintiff  to 
maintain  the  said  action  against  the  said  defendant, 
and  that  the  said  action  is  not  barred  by  the  statute  of 
Ihnitations,  so  pleaded  by  the  said  defendant  to  the  said 
action,  then  the  verdict  already  entered  for  the  plain- 
tiff was  to  stand,  but  the  damages  to  be  reduced  to 
279t  14«.  with  interest  at  five  per  cent,  till  final  judg- 
ment signed ;  but  if  the  court  should  be  of  a  contrary 
opinion,  then  that  a  nonsuit  should  be  entered. 

^iarkie  was  to  have  argued  for  the  plaintiff,  but  the 
<^rtcaUed  on 
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Megoivsom 


TamKmson  for  the  defendant.  Even  supposing  that 
there  is  saffident  consideration  for  this  promiae  to  the 
trustees  so  as  to  support  the  note  (a),  the  action  is  not 
maintainable  by  this  phdntifi^  without  the  jcnnder  of 
RobeH  Brigkam  as  co-phdntiff,  he  being  the  only  exe- 
cutor of  WUlimm  Brigkam  who  survived  at  the  time 
die  note  was  made.  As  such  he  was  bound  to  main- 
tain the  testator's  daughters  till  their  l^^ades  were 
payahk  on  tbdr  respectively  attaining  21.  Neither  of 
them  in  bet  reached  that  age  till  after  the  date  of  the 
note.  Then  he  not  being  a  trustee  of  WiiUam  Brig^ 
kam*s  wiD,  was,  as  executor,  entitled  to  possession  of  the 
fbnd  out  of  which  the  l^acies  were  to  be  paid,  in 
order  to  maintain  them,  in  part  at  least,  with  the  in- 
terest No  action  then  lies  on  the  note,  for  the  party 
necessary  to  be  made  a  co-plaintiff  is  one  of  the  makera 
of  the  note  sued  on.  [Lord  LffndkwH  C.  B.  There 
being  three  trustees  and  two  executors  of  William 
Brigkam^  the  question  is,  whether  the  executors,  after 
performing  his  will,  would  not  have  been  justified  in 
handing  over  this  money  to  the  trustees,  they  havii^ 
the  usual  powers  as  such!  In  that  view  their  poMwa 
90n  of  the  money  during  the  respective  minoiitiea, 
would  not  be  inconsistent  with  their  characters  ai 
trustees,  and  if  they  parted  with  that  possession  to  thr 
defendant  on  the  security  of  this  note,  why  should  w 
this  action  lie  by  the  survivor  of  them  to  recover 
back?] 

Sdhr,  There  is  no  acknowledgment  in  writing 
sufficient  part  payment  of  principal  or  interest  to  i 
this  case  out  of  the  statute  of  limitations,  21  Jot 
c  1&,  as  required  bv  9  Geo.  4.  c.  14.  s.  I.    The 
tract  for  support  of  the  daughters  in  beu  of  pi 
interest  on  the  loan,  is  a  substituted  contract,  aor 
supporting  them  accordingly  is  not  equivalent  tv 

(«)  See  Biiim:  v.  Bnuuv,  jctc.  Vol.  1.  S7  ;  CUttT  on  Bil^  W 
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IgSS.  '  Lord  LncDHURST  C.  B. — The  promise  in  Ae  note 
is  to  pay  SOOf.  to  certain  persons  described  as  '  Ae 
trustees  acting  under  the  will  of  the  late  IVUliam  Brig^ 

Hakpcr.  Aom;  or  their  order,  on  demand.**  The  question  is,  irkS' 
ther  or  not  a  payment  to  one  of  the  legatees  of  a  sriiBr 
to  which  she  was  entitled  under  that  will,  within  ikl 
years  after  the  date  of  the  note,  is  a  part  paymeot  to 
the  trustees  as  payees  of  the  note  ?  They  having  dB 
the  usual  powers  of  trustees,  it  seems  to  me  that  parol 
evidence  was  admissible  to  show  that  the  payment  ac- 
tually made  was  made  by  their  permission,  or  by,  or 
conformably  to  their  authority,  viz.  in  performance  of 
one  of  the  objects  of  their  trust.  That  being  so,  the 
payment  in  question  will  take  the  case  out  of  tho 
statute* 

Baylbt  B. — It  is  a  well-known  general  rule,  Aaft 
extrintnc  evidence  is  admissible  to  explain  a  wiit&to 
instrument,  though  not  to  vary  or  contradict  it.  Hie 
very  terms  of  the  note  make  it  necessary  to  explain  by 
such  evidence  what  the  trusts  of  WUSam  Brighami% 
will  wore,  for  the  payees  are  described  as  tnistoet 
acting  under  it.  Then  does  the  parol  evidence  here 
admitted  vary  the  note?  It  has  only  explained  that 
Ann  and  Jaii^  Brigham  were  the  legatees  under  the 
willi  for  whom  the  payees  as  trustees  held  the  find. 
It  was  conformable  to  their  duty  as  trustees  to  get  poft^ 
session  of  the  fund  bequeathed,  in  order  to  fulfil  the 
purposes  of  their  trust.  When  they  afterwards 'leift 
it  on  a  note  payable  to  the  trustees  of  William  Brig» 
kmMB  will,  and  the  plaintiff,  the  survivor  of  them,  sued 
upon  it,  after  six  years  had  elapsed  from  the  date,-  it 
was  open  to  him  to  show  to  what  trust  the  payment 
made  within  that  period  by  Robert  Brigham  to  the 
legatee  Ann  was  applicable. 

As  to  the  stipulation  for  maintenance  of  the  legatees  in 
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Iku.  pf  pay ipg  interest  on  the  n9te,)  no  qup^tipp  P^.^  o°        I^SSS. 
ttuU  betw^ei^  itbese  poJCtieiiv   if^  M^P  PW^ee^,wc^jSft^St--   -.^'^^'"'^ 
fied^h^t.  thQim^ker^  wipre  likely,  to  [b^.ipjjq^v^nl^.^^y,      ..%^^^!*'' 

migbt  have :  demaqd^  th^ ,  .Mrfcpte  mpqfiy,  .^^4;  ^w4^^9l^     ^.^'*^^- 
the.noteX«)v  .  .1      .,  ■      .^...i-.r,  ;■  mn  r.-  ■  .   . 

The  other  barons  cohciirrecl^     Vertlicttobeente'recl 
fpr  tne  ptidnt^£r  according  to  the  award. '        *   *      "  *^ 

,'..[■  .,t  i  •:•'.•;      -•!. .  ;    .J-    •;      ■iilr-t'-f '    Mill 

(4)  See  aaMiQi;itie4  coUectetl,  2L  Stark,  on  ^vid.  Siji  ^df  ^^'i    , 


'  •        •  •         I  •         ■     ■ '  i  ' • '      ' :  "     •  * » M 1 1     /III    it 

James.  Clerk,  asainst  Dods. 

*  -^       !      I  .  .  -     ...I        .,1;  -J.    .,;,r, 

OASE  for  the  obstruction  of  a  way.   Theiifth  coimt  Unless  a  tithe 

stated,  that  whereas  the  plaintiff  now  is  and*  for  right  of  way 
30  years  last  past  had  been  rector  of  the  rectory  of  the  ^o  c^^ry  tithe 

•  1     1         1      n  y»  .1  *%  ^ »  off  tilheable 

piufisQ  diurch  of  Penmaen  in  the  county  oi'^lrinmwg^n^  lands  within 
and  as  such  rector,  during  all'  the  time  alforesaid^fiwaft  ****  pan»h»  by 
and  still  is  lawfully  possessed  of  and  entifled  to.  aJttthe  owner  of  the 
tithes  of  corn,  grain,  and  ;hay,  yearly  growing,  re-  [cription,''hr 
neving,  and  proceeding  upon  and  from  atoertain  ftrm  has  prima 
and  lands  in  the  possession  of  the  said  defendant,  right  to  use 
situate  in  the  parish  aforesaid,  &Ci  \  and  tliat  plainliffy  ^"^**  ^^^  *"^ 

,  ^  .  _    .  Pit.  ^"^^  purpose 

uauch  rector  as  aforesaidi  by  reason  of  aiuohihuitpclsr  as  is  used  at 
session  of  the  said  tithes  during  all  tfad  time'  aforesaid,  ^{"^^'""^^y 

^        ^  ^  '  the  occupier 

oogte  to  hate  had  and  used,  and  still  of  right  ought  I  to  to  carry  off  the 
have  and  use  a  certain  way  from  a  cettaia  commoaand  ^ntbs'^-^and  if 
{mbHc  king's  highway  in  che  parish  aforesaid,  untoiand  he  has  any 
through  a  certain  gate  heretofore  standing  and  ^<b^ng  use  any  other 
ttpoa^tbe  said  ferm- and  lands  of  the  said  defendant^  way  from  the 

particular 

BDto  and  into  a  certain  close  of  the  said  defendant  close,  because 
eaBed^w  Close,  parcel  of  the  said  farm  and  lands>,and  "^^Jptr  for 
so  back  again  from  the  said  close,  to  and  through  the  other  agricut- 
said  gate,  into,  over^  and  along  the  said  common  laod  JiformorT^*' 

,  ,•       .'  convenient 
'ttc  of  die  dose,  though  not  for  the  purpose  of  carrying  off  the  crop,  that  right  can  only 
«Qst  ^ile  sach  way  coiitinoes;  ^ithofUt  beiri^^  s^t^Md'c^^l^  the  ocxupier. 


James 
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1833.  ^aste  land,  unto  and  into  the  said  common  and  public 
Iddg's  highway,  to  go,  return,  pass  and  repass  with  his 
servants,  horses,  waggons,  and  carriages,  for  the  ptir- 

DoDs.  pose  of  gathering  and  carrying  from  and  off  the  «aid 
close  the  tithes  of  corn,  grain,  and  hay,  yearly  growing 
and  renewing  upon  the  aforesaid  close,  to  wit,  at.&c. : 
And  that  also  before  the  committing  of  the  obstruction 
and  grievance  hereinafter  next  mentioned,  the  tithe  of 
com,  to  wit,  barley  growing  and  renewing  upon  the 
said  close,  and  then  and  there  being  of  certain  great 
value  &c.,  had  been  duly  set  out  and  severed  from  the 
residue  thereof  in  and  upon  the  said  close,  for  the 
purpose  of  being  carted  and  carried  away  from  and  off 
the  said  close,  to  wit,  at  &c.:  Yet  defendant,  well 
knowing  the  premises,  but  contriving  &c.  to  deprive  him 
of  the  use,  benefit,  easement,  and  advantage  of  his  said 
way  and  the  value  of  his  said  tithes,  whilst  he  the  said 
plaintiff  was  so  possessed  of  the  said  tithes  as  afore- 
said, and  whilst  the  said  defendant  was  so  possessed  of 
the  said  farm  and  lands,  wrongfully  and  injuriously 
removed  the  said  gate  heretofore  standing  and  being  in 
and  upon  the  said  way  as  aforesaid,  and  wrongfully  &c., 
erected,  built,  and  set  up  a  certain  wall  in,  upon,  and 
across  the  said  way,  in  the  place  and  stead  of  the  said 
gate  so  removed  by  the  said  defendant  as  aforesaid, 
and  hath  kept  and  continued  the  said  wall  so  by  him 
erected  as  aforesaid,  in,  upon,  and  across  the  said  way 
for  a  long  space  of  time  hitherto,  to  wit,  at  &c. :  By 
reason  whereof  he  the  said  plaintiff,  during  all  the  time 
aforesaid,  hath  been  hindered  and  prevented  from 
using  the  said  way  for  the  purpose  of  collecting, 
fetching,  and  carrying  away  from  and  off  the  said 
close  as  aforesaid,  the  tithes  of  the  said  com  during  all 
that  time  growing  and  renewing  upon  the  said  close, 
and  during  all  the  time  aforesaid  hath  been  deprived 
of  all  the  advantage  which  he  might  and  would  other- 


IN  THE  Fourth  Year  op  WILLIAM  IV.  103 

wise  have  derived  from  his  said  tithes^  in  the  whole        1833. 
amoundng  to  &c.,  and  is  by  means  of  the  said  several 
grievances  in  divers  other  respects  much  aggrieved. 
Pleat,  general  issue. 

At  the  trial  before  Patteson  J.,  at  the  Lent  assizes 
tot  Glamorganshire y  it  appeared  that  the  plaintiff  had 
been  rector  of  Penmaen  in  that  county  since  1804|  and 
was  as  such  entitled  to  the  tithes  arising  on  Reddenhill 
fumy  in  the  defendant's  occupation,  of  which  New  Close 
was  part.     The  church,  parsonage,  and  premises  were 
south  of  a  road,  which  running  nearly  due  east  and 
west  divided  them  from  Park  and  Reddenhill  farms, 
both  occupied  by  the  defendant  to  the  north.     The 
houses  belonging  to  these  farms  were  considerably  to 
the  north.     Previous  to   1817,   when  the  defendant 
begun  to  occupy  both  those  farms  together,  there  had 
for  some  years  existed  an  opening  from  this  road  on 
its  north  side  into  New  Closer  which  having  been  at 
first  a  gap  in  the  fence,  had  been  afterwards  used  by 
the  occupiers  to  turn  cattle  into  the  field,  and  for  other 
purposes,  and  had  finally  a  gate  or  bar  placed  across  it 
to  divide  the  field  from  the  road.     The  tithes  of  New 
Close  had  on  three  occasions  been  brought  through  it 
by  the  owner  into  the  road,  and  the  person  who  occu- 
pied Reddenhill  farm  before  the  defendant,  took  his 
fiimiture  there  that  way,  it  being  the  only  practicable 
road  to  that  place  for  carts  while  it  was  held  separately 
from  Park  farm.    The  distance  from  this  opening  to 
the  parsonage  premises  was  1320  yards.     A  composi- 
tion for  tithes,  which  had  existed  between  plaintiff  and 
defiendant  since  1817,  ceased  at  Christmas  1830,  and 
before  it  terminated,  the  defendant  took  away  the  bar 
or  gate  and  built  a  wall  across  the  opening.    The 
riiortest  way  which  then  remained  to  carry  tithe  in 
kind  firom  New  Close  to  the  parsonage,  was,  for  a 
short  didtaocej  that  used  by  the  defendant  to  carry 
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1833.  hm  crops  homey  and  was  in  all  S5dO  yafds  long^'  graat 
part  of  lit  leading  to  the  north  directly  bway  in» 
the  plaintiff's  premises  to  the  defendant's. hoineBteafl% 
and  from  thence  circuitously  back  to  the  |taiisdpiiii|gcl 
Another  road  sometimes  used  by  the  defendant  to 
carry  home  his  crops,  was  longer  and  more  precipitckis. 
These  ways  were  offered  by  the  defendant-  to  Mtfa^ 
plaintiff  to  carry  home  his  tithes,  and  for  theiinteri- 
ruption  of  the  old  opening  the  action  was  broiig)ht.>  <>  i  ^ 
: .  For  the  plaintiff  it  was  contended,  that  whercj  ab  jn 
this  case,  the  road  used  by  the  occupier  to  carry  off  hii 
crop  was  circuitous  for  the  tithe  owner,  the  latter  wai 
entitled  to  this  old  outlet  to  carry  his  tithes  from  iNeu 
Close,  as  had  been  previously  done.  For  the  defimdtmt 
was  cited  Cobb  v.  Selbij{a\  to  show  that  a  farmer 
might  alter  or  stop  up  any  way  used  by  him  in  the 
occupation  of  his  fiirm,  though  it  had  been  also  used  by 
the  tithe  owner  to  carry  off  his  tithe.  The  learned  judge 
doubted  the  application  of  that  case,  as  the  matteir 
claimed  was  not  a  right  of  way  over  any  road»  bul  kA 
exit  only;  and  having  told  the  jury  that  there  was  no 
evidence  of  a  right  of  way  by  prescription,  directed 
them  that  the  general  law  was  clear  that  the  parson 
might  take  away  his  tithe  by  the  same  road  by  whioli 
the  occupier  himself  used  to  carry  off  the  rest. of  the 
crop,  but  that  this  was  a  claim,  not  of  such  u  road,  hvA 
of  mere  outlet,  which  he  thought  on  the  whole  tliat 
the  defendant  might  be  entitled  to  close  up;  and  led 
it  to  them  whether  the  obstruction  was  made,  bona 
tide  by  the  defendant  for  the  more  convenient  ticcit!* 
pation  of  his  farm,  or  with  an  intention  to  harasa 
and  annoy  the  plaintifi'  in  collecting  his  tithes.  Tlie 
jury,  in  answer  to  a  question  by  the  judge,  found  tbal 
there  had  been  for  some  years  an  opening  at  the  spd 
in  question,  and  that  the  defendant  did  not  close  it  with 

(«)  e  New  R.  470 ;  6  £n>«  N«  P*  ^  ^^^  ^  <^-    MmeimM  C  B. 
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iaH^,  Ibe  ground  where  they  grew  dtber  bjr  the  oommon 
way,  (viz*,  the  king's  highway  («),)  or  by  sodi  wmy  as  the 
owner  of  the  land  uses  to  caury  away  his  nine  parts, 

\}tim.  |r^^^  ^f  there  are  more  ways  than  one,  and  the  question 
U  whicli  is  the  right  way,  this  is  oognixaUe  in  the 
temporal  court  (6).*'  In  Bosworih  t.  Lumbridt  (c),  lands 
iiirnu^rly  in  one  occupation  were  afterwards  oocapied 
hy  two  porsonsj  and  the  question  was,  whedier  the 
right  to  U80  what  was  the  road  before  the  separation 
necoNsarily  continued  after  it  ?  Eyre  B.  in  deUvering 
the  judgment  of  the  court  said,  "  The  paiaon  must 
undoubtedly  have  a  right  of  way  to  carry  off  his  tithes 
from  the  place  on  which  they  arise,  and  the  occupier 
must  open  a  passage  for  him,  or  he  subtracts  his  tithes* 
Ordinarily  the  parson  is  understood  to  have  a  right  to 
use  the  same  road  which  the  occupier  uses.  If  the 
occupier  has  a  right,  the  parson  has  also*  It  is  acci- 
dent whether  this  way  is  more  or  less  conTenient, 
nearer  or  further ;  its  being  the  nearest  cannot  alone 
give  the  parson  a  right  to  pass  over  another  man's 
land.  There  having  been  a  communication  when  aU 
the  lands  were  in  one  occupation,  which  the  parson 
might  then  have  been  entitled  to  use,  because  the 
occupier  used  it,  is  no  argument  in  support  of  a  claim 
to  use  it  when  the  occupation  becomes  several.  The 
several  occupiers  may  have  no  right  to  use  it^  there- 
fore the  parson  can  derive  no  such  right  from  them." 
If  each  occupier's  right  of  road  was  there  varied  by 
the  proprietor's  splitting  the  land  from  the  possession 
of  one  into  that  of  several,  it  would  by  parity  of  reason- 
ing be  varied  by  the  joining  the  Park  and  Medden- 
hill  farms  in  one  hand,  as  in  this  case.     In  Cobb  v. 

(a)  Roli.  Abr.  tit.  Cheroin. 

(b)  See  Halsey  v.  Halsey,  Sir  W.  Jones,  230. 

(c)  3  Gwill.  1109,  by  bill  in  exchequer;  sec  also  Anoii.  1  Bulst.  106, 
stated  3  Gwill.  157 1 ;  and  Berncy  v.  Chamb9r$f  id.  673. 
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1833.       highjroadL    C^bb  t.  SMy  ooeamd  in  ISffT ;  Btmrnll 
T.  JemUm  in  181&  Sir  Joim  NickoU  there  says,  afte# 
:diidUBg  to  the  pernliar  cucaauftanots  of  tbe  ease  in' 
&voar  of  the  occupier,  **  but  it  must  not  be  '  ooder^' 
stood  by  diis  that  tbe  fcnner  wulj  stop  a  waj  comrenietli' 
totheparsoo,  if  he  open  another  which  is  cooTenEenti 
to  himself,  but  which  may  be  veiy  ineonrenient  to  tki- 
parson, '  espedaDy  if  it  be  done  with  a  vexatious^iiiK' 
tendon;  such  a  proceeding  may  amount  to  an  absolute' 
obstraetioiB,  and  to  a  firaudulent  denial  of  tithe. '  Ihfjf' 
no  means  lay  down  that  the  firmer  may  at  his  pleastve 
stop  np  a  gap,  and  subject  the  dei^yman  to  unseat 
sonable  inconvenienoe.  Tius  b  not  a  case  of  diat  aort.^ 
The  rale  which  appears  to  have  been  laid  down  inr 
C.  P.  in  Cobb  v.  SMy,  vis^  that  the  only  road  by 
whidi  the  tithe  owner  may  carry  tithe  from  a  close.  Is* 
that  used  by  the  occupier  to  carry  off  the  nine-tenth^ 
seems  to  narrow  the  rights  of  tbe  fiumer  to  an  incoii- 
venieBt  degree.    That  road  any  be  varied   by  the 
occupier  to  siut  his  own  conrenienoe,  and  inflict  hard^ 
ship  on  the  tithe  owner  by  its  circuitous  route,  nor  can> 
it  always  suffice  for  his  acknowledged  rights.     It  may 
only  lead  to  the  homestead  of  the  occupier;  so  diat  on: 
arnTing  there  the  tithe  owner  may  be  obliged  finally  to 
carry  off  his  tithe  by  another  private  road  not  used  by 
the  farmer  in  the  ordinary  occupation  of  die  particular 
dose.     In  answer  to  a  question  from  the  bench,  thejr 
answered  that  there  was  no  evidence  that  the  fiurmec 
bad  ever  used  the  outlet  in  question  for  carrying  boutt 
his  crops  from  Xew  Ciase,  although  he  might  have 
UKd  it  for  carrying  them  to  Pari  AIM  or  Swrnmsem, 


Lord  Ltndhl'bst  C.  B. — ^There  was  no  evidence  to 
support  any  right  of  way  in  the  rector  by  prescription 
or  grant  through  the  gate  way  in  question,  or  to  show  that 
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1833.  road  used  for  the  nine-tenths,  but  also  to  any  road 
used  by  the  occupier  on  any  part  of  the  land  on  which 
those  nine-tenths  grow.  I  will  not  say  he  has  not  such  a 
right,  but  at  the  utmost  it  will  be  only  co-extensive  with 
the  occupation  of  that  way  by  the  &rmer,  without  de- 
priving him  of  the  right  to  discontinue  it  or  turn  it  to 
other  purposes.  A  right  of  way  to  carry  off  tithe, 
might  be  granted  to  the  tithe  owner  by  the  owner  of 
the  fee,  or  might  exist  by  prescription.  Such  a  grant 
would  bind  the  owner  of  the  inheritance  and  the  occu- 
pier ;  but  in  the  absence  of  either,  I  am  of  opinion 
that  a  tithe  owner  has  no  right  to  continue  to  use  or 
occupy  a  way  which,  though  used  at  some  former  period 
by  the  farmer  for  the  ordinary  purposes  of  cultivating 
a  close  or  carrying  the  crop  off  it,  has  been  since  dis- 
used and  stopped  by  him.  Here  there  is  no  ground  to 
presume  any  such  right  in  point  of  &ct.  The  road 
adjoined  New  Close,  and  a  gap  having  been  made  in 
the  fence,  the  occupier  drove  cattle  through  it  into  the 
field.  It  was  afterwards  used  by  him  for  purposes  of 
his  own  and  for  the  occupation  of  the  close.  In  two 
or  three  instances  it  has  been  also  used  by  the  tithe 
owner  to  carry  off  his  tithe,  and  if  it  was  then  one  of 
the  roads  or  outlets  used  for  the  occupation  of  the 
lands  in  question,  he  miglit  have  a  right  to  use  it  for 
that  purpose  at  that  time.  The  learned  judge  would 
not  have  reserved  any  point  of  fact  for  us,  whether 
there  was  a  way  by  prescription  or  not;  but  left  it 
to  be  argued  before  the  Court,  whether  or  not  in 
point  of  law  we  ought  to  infer  that  the  use  of  this 
way  by  the  tithe  owner  in  the  manner  proved  gave 
him  a  right  to  insist  that  from  time  to  time  it  should  be 
left  open  by  the  occupier.  My  opinion  is,  that  no 
such  inference  can  be  drawn  from  the  facts  in  evidence. 

BollamdB.  concurred. 


1833.       that c/.':*>'W'HJ^  Ittitfttfe -tfis  •6h]f^'b^^eQ  rf^f IMW^ 

tfl'e  rcskluL'  of  llic  tc'i  riii  jMoCcedcet  lr>  nllege,  that' 
the  estate,  right,  title,  imcrest,  term  of  yeuis  to  come' 
ali3" unexpired,  iiroperty,  iirofit,  i;Iaiiii,  atul  demand  or 
tltVsaid  ./.  A.  the  said  lessee  uiiil  (cst;iIor  of,  in,  and' 
to  the  said  demised  premises  Miih  l)ie  appuitcnances, 
cauie  to  and  vested  in  him,  the  defendant,  only  as' 
exccutov  of  the  last  will  and  test.iiiicni  of  the  said  ,/.  A. 
the  said  lessee,  and  that  iie  never  was  nor  is  lie  pos- 
sessed of  or  interested  in,  nor  did  he  ever  enter  into  or 
bcfome  possessed  of  or  interested  iii  the  said  demised 
5^remiscs  witli  the  appurtcn;inccs,  or  nny  part  thereof, 
by  assignment  to  him  nuide,  a>  in  the  said  declaration 
mentioned  or  otherwise  therein,  save  iis  cxeciitot  as. 
aforesaid.  And  fuithcv,  thai,  tliu  profits  of  the  said 
demised  premises  witli  the  appyrteiiaiices,  before  and 
at  the  time  of  the  death  of  the  said  ./,  /I.,  and  before 
atvl  ^t  the  time  he  the  defendant  so  became  and  was 
executor  as  aforesaid,  were  and  from  tlience  hitficrta 
have  been  and  still  arc  much  less  than  the  rent  reservetj 
and  made  payable  by  the  said  indenture.'  •^'^4, 
further,  that  ever  since  the  defendant  became  ami. 
was  possessed  oO)),e  said  pr^m^^sp.?  witli.  t^.^Am)mrb^, 
nances  as  execuj:or  a;i  afpre^aid,  he  ,^a^  ^^u^^nf^Bi 
plaintiff,  for  and  towards  thc^payn^nt^od  G^s&c^pi|> 
of  the  rent  thereof,  all  .the  prol^^  o^  the  said  premvsf;^. 
with   the  appurtenances,   and   that   before   the   com- 


Reid 

V. 
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account  of  the  profits  of  the  ^ijHrfk^mUes  .wMbri  ^»ft 
Ii|])piur|#mme9 :  by  Inm  Msaijjr  ,tipiQ  Qti  timesb  M^mw^  or 
_  I-«^        (l9iif^[d^e^^myba(]of^ion:«)94to»^^ 

A  ENTERDKl'lL' 

g<]|od9iwd  «tottal$  ^i(^xWievQ/i)f  )th«^»idVi  id'm\4f^ 
oe^sed,  ^bli^Oi^time^^/hi^dcl^^lh^cjwhifih  faft4(i»y^hWMb 

adtti^leiMMlyi  andth^  beifaaalJi&Ardior.ibadibfiiAliitke 
tiiiiej0£Ttb«ctoi)9Q[itoioei(iej[)(  filiAbi&Auit^iorifat  MfiTftwA 
since  Jiitl^!(rH0|i«ny  ipixifit^ijo^i  ioniisfimlJlheiMidrdtaiiMl 
premkel  )wiilk.  Abe  i«ppujrtenf^ne€»i>  w^^mtf  goodft-'Oi! 
cbfl^t^la  xvbi^b  ^1^0  of vdA^i  iSAid  >  24^.  a4.^i  <  tk^.  tdftoeai^^ 
at'tbetim^  ^ihh  .disatb^  tin  bin  iiMd%tittf.  e^iocs^M 
as  aforeaMdjilto  b«i«di«J»i9l<eiQeAj«ff  ^(i^mmp  oFifW 

mised  pr^BoisQ^  i?jitb»  i  tit^  liii)|ipwrH3n^ce#^  /  jaie&ir^  rmd  eli| 
the  tinjbp  .§€7|HQ:  <?0wweoa^i^efrtfi  of  fUHf  61^,  iWftr«i{9e| 

will  yield,  airfipr,dfi^wba!iso|3y^f»l[i4^4ap?ipg:rt»f  fea^ 
residue,  imdrJ?^i?wU»d^i?l  toi)OQt»er4iidiW^««ptre4T^^ 
said  tenp,  ,and  44M>jh«''tb9r,d^ft«^nt.teai>jBilJijj*lj)'fa 

have  or  r^eiv%ri99^  iftlJlweij§i»3^jWQ}38feiMtjfi|lM*))b<& 
will  baveipr  jr^e}jK%  ai^  gpod^rrpiT  obfi^t^J^y^WdijWl^Pt 
of  the  said3//<i4^'tib^r'df4^afi§d,;'ta,tb)^.(t^e/>Q$.^ 
death,  nor  is  il^era.»y  priOJbAMU^itbi^t^i^iJ^ig^ 
chattels  mfbi^bwere  of^efwi^ri^  4ii^(^ik%i^^^mi^M 
the  tim«  fpf  bis  d^a^)  ^1  ey^  fc^ifea|lliir^mMc»(tQKJIl^ 
bands  of  him^ttie  defendant  ^&>€f^QpiOoK4^  affKidUijulftMi 
be  admiaistered :  And  b^  ft^s^^i^ffayi^  tlllL^Jhf^  1)<fot^ 
the  comroencement  of  tbisn^uir^  .tor.wi$,.<Hl  ^  jF^AiPiMwy 
1831,  gave  notiea  to  thfe  .plaintiff  of  alLA^d^ainguVlt 
the  premises,  i^  this  ple^  inentipnedK>f  4l  HiEerf^  :>||i 
surrender  and  yield  up  to.  him  t  the  jB;i^.i^^  JD4?^t|ire  of 
lease  and  the  said  premises  with  tb^  appurfeiiapfpMb 
but  that  the  plaintiff  then  and  there  refused  AQd  firer 
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1833.       before  or  after  tin  r<ii—iirfing  ^fiba  bfe^ches^^.€;p- 


-  veoaaC  io  the  said  dedanUioii  meiilieDed. :         ,<    t:^. 

V.  The  caoaca  of.4fgmi»ier  to  th^  seccmd,  i^fni  f^ 

TEiiSiw.  •^n*^  the  firrt,  a»itth«  thex*J€«tioa^  4^  fejrt, 

that  no  AlkgalMi  frua.-  made  that  4efip)^t«]|^4i^ 

assets  of  JL  A.  the  kM^,  te  6p|ki#  ihex^rcj^jr^feiq^ 

bythe^indentiure*.  '  ..^:l^^.  -.-  ^.-..-..-y./  m'h.^i^dD 

The  causes  of  dewvr^  k>.;th^.4hv^  jjU^  ITP^^M* 

milar  to  those  assigned  to't}ie  fle^on^,  fiyi^t^l^aa^^lfese 

omitted,  and  adding  as  lol^irs^r  And.ak^jpi;  ^ll^^^fp 

offer  alleged  in  the  asid  tfalrd^  plea  tp,^yejbs(^«^^ 

by  the  def»dant  to  ieQder:«Bd/yi€|)d  i^p^^yl^^doj^- 

denture  of  lease  and*  the  premises  w|t^.  fiSf  ^fSPf^' 

tenances^  is'not  alleged  to  ha|«  jh^fyi  tfUtd^JffSJBff/^  ^ 

coflunitting  of  die-breacln^  itf  C0T6naf^al|p)^,ass|gi^, 

or  within  a  reasobabtel  time.  i^fteK  lhe,,sai4  4|Cij»^inBt 

entered  and  w)^  possessed  tbereoC'lft  ^^47 .^^^f!^*^ 
commeiKeme9|!^f  .thi$  sMit=^:iJQI9|der  j^  .^ 

T'aJ^baife^Tlbf,  the)  (4919^  ^fsgn^t^ 

Th6  substantialiqiii^itkiiirM  tlv9  ;«thple!|re^^,'^^^^^ 

tber  ad  executor  haYing^ei^0|e4  <y¥^fPrf(i9i?q¥f.4^fHI>^ 
to  the  testator,, and, sued  K^.a.Oo^cfDant  t%,j^yf^i^ffyT 
breaches  conunitted.  ja  Im  own,  ti9^v^?P^.i4jfl9l)9rge 
himself  by  pleadir^.jthat,  hfi  In^Jiad  n^.^e^^ 
occupation .?'  R^berj^^Ji^  Stejptns (a),  wpufdirh^  l)>^ 
in  point  for  the  defendant! bad, the  pI?,M.  ^ei^  pl^^^ 
to  the  first  breach,  ooly,.  without ;ext€^)dis£(j.^|^.^ 
that  for  not  repairing.  .  Thftt  case .  ?^ogn|izj^  ,^ 
position  laid  do wa  ia ,  TUfi^  Yr. :  NQtris  {b)^  ppl^if Itl^- 
standing  the  earlier  cases  to  the  contrary,  among 
which  seems  to  be  T&e  Dean  and  Chapter  of  BrUtol  v. 


(a)  4Bar.&  Ado!.  241.  -     .     r 

(6)  Ld.  Raj^m.  555 ;  1  SaTk.  509 ;  Cartfi.  519i  S.  C.  knd  cils^t  coHecied 
1  Suiind.  1  a.  ami  111,  notls.  ^  *    ' 
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1833.       iMe^^  pfode^ded  mti\  >be  fovfnd^iiki'tjfilni^  ^eAft^rtiH 
mhi^h  w^s  sk  actioiv^f  odireriiiiit^gMtet'an^lBdiiiim^ 
lwj'4br  breticfb^f'Ai^coveiurtit^tcI^epait  vomiuittedtA 
his  own^  tim«;    'There*  i^^v^  WUttami^  in  ^t^ Tomtit 

mgAiiWt  esiecutov^  fov'^tmadi^s  lAJtlieif  oifchdiMi^  At 
jii<%iiiiMt«'  were' gii<eii  de^Iioniff'it^sUtwfrisi^i^ecilds&iA 
tlMffn^th«y  w«re'>i)ailned  umI  ofaa^diaioi<sich,.o#h|mn 

ftiis;  aiid  tb«  -^aititiff  iiiittUy  haii  >}ud|[iiiwit0£  yBmA 
LyHdbmtst  C.  B.  It  iatttere^  |iitt>  <fttg«^  fittutbttSfriiAi- 
tiff  that  an  adMiitdti^ator^^Id  buffer  uioi4iilnb^ 
lieeause  lie  might  waive  the  termji^iiid  :flii  ^imilie^ 
kimaelfi  but  he  coold  not  iwaivetbet^nti'dii^t^llicttlt 
renouncing  the  repr^enMt&>D4ri'ifoto(a)^^^ 'JXftifliylB. 
An  executor  maj'pvotnptlyf^offeir'to^stlrpetldbr  4di0lMSi 
before  a  breach  of  covenant  ac^tiGHbi^.'l^But'.thleM  4$ 
no  allegation  in  the  first  plea,  that  there  are  no  assets* 
Again,  tbeiallegalkui  in  the  aecoildi«ii4  cMkrA-^^Uib  is, 
not  that  the  defendant  iiad*  iio'aMet#'wtteif^4(^i&i«t 
breach  occurred,  but  that  be  bad  iNMie'itfij  tbe^cMH- 
ttieUGeinent  of  Uieauit,  or  at  tbe  tiMe  oF|>Maiii|r.:ilCBib 
covenant  to  repair  is  a  cutttitt|iing-  eo^ieairtlt^iqtf  vwtiiih 

a  breach  may  at  any  time  occur.]     The  hardship  on 

w  '    ■-.•    >      i{     '  '- :.'i;  »,: /^l  L*io.l 

(a)  See  BauUan ,  j.  CmPum^Uti^tfn 
nom.  Bolton  ▼.  Canrum,  1  Vent.  271.4  nom.  Boulion  ▼.  Cuntnp  1  '^ntaan, 

<AI'fikecittCf^8/«SSi  "•'   ..  •'■•         '■■    '»•       'i:^*-*  ..h"*"'.^:  flDtlixilq 

It  v«s.al»o.iirgiiCMl  in  TibiMy  »..  ^- orris, ,%\flt.  thp^^tfi^ifU^^  t^^ 
•ssifn  over  the  terra  trnJ  discharge  (liraself^  bipf  ihf  ^ii^to^s  ^P^J 
of  contract  remains  notwithstanding  his  death.;  and  an  eiecator,  if  aoed/M 
tneh  hy  election  of  the  plaintiflf  after  be  hais  enlered*' aeema  still  tbowrar 
breach  of  covenant  to  the  ejctetlt  of  all  tlie  aes^te  beioiy  l^^^faWi^i^^ftir 
on  the  detinet,  or  in  covenant;  1  Sauixi.Ml  and'  f44  ti  tffcn  LifjialMrfi 
CaHon.  1  Freeman.  338;  Hovte  v.  Wtbstet,  Yel?.  lOS;  JEMiir  v.  Cuekmt, 
lUt.ltr.  ,      .       . 

(6)  See  BoUom  -r.  Gumoji.  1  Vcntris,  t7 1 . 
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(«)  ItW  Mid  b  Weatw. Off:  Ex. c  11.  p. fMw,  cl  It.  p^ t90^  14lli ML 
flai  If  fbe  profit  of  the  bad  afe  of  le»  muMt  ihm  tke  icat,  aaS  AeM 
k  •  6gAatV€j  of  atteU,  u  executor  maj  wdre  tke  fene.  Aad  M»  19^ 
Umm  ▼.  CmmmI,  3  Anft  909,  by  HmriwmM  B.  ated  S  WiffiuM  on 
tmtemUfn,  t(n9*    Jute,  |w  US,  aole  (•)• 


REPORTS  OF  USES 


.  T    !    *_       I. 

:     .    : .      -  1  -  ._  :.-::-:;?*?  sir 

EXCHEQUER  eHA«llreil,'  ^  ^--^ 

-  J    ::.'!  -i  moil 
.  ••.::■.:   -.^r    U 

tw  rac  PecRTH  Tear  or  TttvBRior  ot  WnxiatelVl 


^x   •  •   -'r  :  r.-jf  71:^1 


Tvpt,  agamsi  Euzr 


hJS^uZdi^    TyEBTfcfT money hmdwadiwA^ 

£2ffj3:  l««e  beloogiiig  to  the  hanknpt,  ^fki^]if^ 

Tencactia       bim  io  the  Bank  <^  timglmmi.     At  tbe-M^  h^vp 


^il^i^^^  Gmmey  B.  at  the  Lomdam  sittings,  the  &c^  app^ured 
i«^^p.4.)  to  be  as  follows  >-In  1815  the  b^idbupi  jS^i^.was 
fm  ceru6aue,  discharged  onder  the  iosolTent  act  then  in  Ibroe^  and 
i^  S^  15  ^  ^^^  became  bankiiipt,  the  flainti^  beiag^^if  as- 
tn  the  prjofid.  ngnees,  and  obtiuned  his  certificate^  JSi^^staU^  jpaid 
£1^^^^  a  diTidend  of  U.  6d.  in  the  pound.  In  iSSI  h^.^- 
teMcd  off  pro-  ried,  prior  to  which  his*  wife*s  property^  whioh  poo- 
S^^hif  Mtic-  rated  of  stock  in  the  funds,  was  vested,  in  ^rusteef  for 
fleet  under  ber  soIe  use,  except  a  part  which  was  sold  out  and  lent 
fion  were  en-  to  the  husband  to.  trade  withj  for  which  he  was  to  ac- 
tiUed  to  reco-   ^^^^  ^^^  ^jj^  trustee  of  the  settlement.    iTie  balance 

irer  under  lect. 

197  of  6G.4. 

c.  10*  which  hat  for  that  purpote  a  retrospective  effect,  DOtwithstandiog  the  ioterest 

prtirioatljr  vetted  in  the  attignee  under  the  insolvent  act. 


HILARY  TERM,  IV  WILL.  IV.  ttS 

of  these  proceeds  of  stock  thus  sold  out,  having  been  1834. 

placed  in^f^^E^n^:^f^\f^^,  this  ac  ^^ 

tkon  was  broaght  oy  the  assignees  under  nis  commission  ^^ ^  others 

against  that  l;H>4yf :1?u^,:l^y  a  ri|}e  <^  co\ijtf ^e  trustee  was  v* 
substituted  as  a  defendant.  At  the  trial  it  was  contended 


paid  155.  in  the  pound,  his  subsequently  acquired  effects 
were  vested  in  his  assignees  l)y  stat.  6  G.4.  c.  16,  s.  127.» 
which  ei^^.J^^t  ^aiyy  flerpoy  ^ll^rggi  Jjr  any  in- 
solvent  act  should  become  bankrupt  and  obtain  his  cer- 
tificate, such  certificate  shbuld  only  protect  his  person 
firom  arrest,  but  no^.hipfcti:|ro  csUljC  For  the  phintiff 
it  was  contended,  that  as  the  banlcrupt  had  taken  the 

bUitfit  of  tbfe  jnsoWenl^actfbeforjO  .&  (?.i4r  i^^  IQ.  p#9fi^ 
he  did  not  come  within  the  provisions  of  that  act.  The 
leamed  baron  reserved  the  4ifiiilt  ..For  the  defendant 
it  was  then  submitted,  that  as  the  money  sued  for  was 
tblitptbperty.ofiiftertmatci^^fi^.tke^use  ioS^h^mS^  it 
was  not  liaUe  fovi  ^t\  debts vofo  the  th^sband.  Tlie 
leamed  baron  told  the  jury,  that  as  the  defendant  had  , 
p^^a  tlie  Whkru^^  ^I'o^ftyXfak   - 

^yrem^y  wafa '  by V^o^  against  iitoi;    Verdict  for 
fepykiA'for  thebalAnceiU^  ''   ^     '  '^ 

A  hue^lto  enter  alionsuit  having  be^h  obcatinea  by 


?:.^i 


foO^/,  who'it'teit  dr^^  ^/l^dwhr^  (a); 

''.1'..:    ni  fill?  ]v„  JC'jv]. '<1II     i:lj    J'ji.jii  !)■»_;  iji,;  ;,.;!. 


n  - .  ■  j 


ip^ffttfo'i 
cf6C}.'4.''i.l6.  sriiW!  li  i{^'o8pkctiVe'^nly,'fl6'ih« 
il  diseWge  ^iHrihe  Insolvetit  i^cC  62  G.  Sl'-c.  'l6&, 
id  •«S'e.'^.*'ii  6.  beiA^  ^'Adf  tii'  6  G.  '*  V.'t6. 
'itaoot  ^  e^iin^ted'  mih  a  banlirU^tcy  iHibiJ^qa^tit 
(>  diiit  ae^'so  M  to'be  witbin  its' pr^visi'dti.' 'The 
vdtd  "  such"  In  s.  ISt.  followed  by  "  certificate  as 
iforesaid".  refers,  .tp  the- effect  of  the  certificate  so 

(a)  4B.&  Adol.  S51. 


IS^^      obtaio^d,  not  to  ttie  time  .n^en'.'it  .waa  o^i^uned,  F    ) 

^'^'<^      tber  before  or  after  ,6''(?,.4.  c.   16., '(^"appears ' from 

EUJOH  r'-'     ■■"'■'■*    ,'■''■',     iiil  flj:]  r      '     '5.1  -JO-  'riiRlHI  IS^Tf.lii 

■ltd  Othan     r"^  '^^  °^  "^^  clause. which  ^pV^^  to  taope  acts  of 
*:   -.■:     the  baaknipt  Which  precei^e,  ias  weir  as  to  those  that 

Bbaddics.      u-1^-     .  ij..:  7  ,■[<  ,{^.i:ii  -■-^biiis  *.,r.  t^ih''    /-i-in  inu:  Jtdl 
follow  t|ie  passinff  of  tpe^act,  and  to  certificates  J>b- 

tained  befoce  or  alter  that  ti^e.   'yi'urc/iiUv,  Create  Oo 

jj,.  jm:;  iliw  vrji.n;    j'Juo;>  w-ibi-!J.yr.ii::t  Ul  .j   '  etf 
affixes  a  retrospective  meaning  to  similar  words  in  s.  ox. 

Iif  Robertsim  V.  .ycori'  [b]  the  inclination  of  Lortl  Te»- 

ier_de»s  bpinion    was,  that  sect.  127  of  6  G-  -t-   C.  16. 

applied  iu  cases  where  the  first  certificate  was  granted 

under  a  commission  issued  before  the  passing  that  act. 

inPowtery.  Cosier  {c)  this  point  appears  to  have  been 

taken  for  granted   to   be  ns   here  contended  for  the 

plajnti^',   Nor  does  Carew  v.  Edwards  {J)  impeach  the 

presem  construction ;   for  there  the  discharge  under 

the  insolvent  act,  and  the  certificate  under  the  commis- 

sidri,'  both  took  place  previous  to  G  C.  4.  c.  IC.  and  the 

law  as  applicable  to  that  state  of  things  is  not  altered, 

as  respects  the  efiect  of  the  certificate.     But  the  certi- 

6cat^  ©"Blained  under  G  &'.  4.  c.  IG.  has  a  different  effect 

from  one  obtained  before  that  act;  for  sect.  137contem- 

plklet)  tne  existence  of  certain  matters  which  operate 

on  a  certificate  after  G  G.  4.  c.  13T.;  and  the  words  by 

which  iflie  "  vesting  in  the  assignees"  of  the  future  effects 

oftne  bankrupt  is  there  compassed  are  quite  new ;  being 

a, consequence  of  the  circumstances  which  exist  when 

a  cerQntate  which  is  obtained  under  G  G.  4.  c.  16.  at- 

HL^heb,  Section  135  provides  for.  a  construction  of  the 

^^ntost  benefipial  bo  cre^tor's^'  and  Bayes^c^mlnis8i&1& 

subisisting  at  tiiic^'tlinejB  of  pulsing' th'4  act  al^D  ot.'m 

taKing«nect>     Th^n  a  cotprnissibn  granted^  ^fnv'ffift 

acl  attaches  oh  tlie.s^te'  of  tbtngswliicH  '4'^iS^'d  ^ftD[% 

ii.'  XBayleyB:'  iVii'iii  i\oi',  a  pef^nWrtifiiiate^Ui^ 

(a)  5  Bing.  ISO.  (b)  3  Bar.  &  AiM.  338,  34*. 

(e)  10  B.  &  Cr.  417.  (J)  4  B«.  &  AdoL  351, 


IN  TH^^PoDi^TH^yEAU.OF  WUJAAM  IV. 

der  any  prerious  bankrupt  act  but  arrested  after  6 
Cr.  4.  c.  16.  might  fii^d  a  d)mc^Ity  m  |)rocunng  nis  dif- 

m  sect  127.  compjrenends  certifica^s  obtainefl  undc^r  v* 

tliat  and  eyery  other  act  under  whicli  tliet  liave  been        ^    '^^' 


UL  anouier  sec.  pi  creaicoi^s.     oecuon  ixt  is  aiTOffemer 
proapecfiye.   If  the  aaaumees  claim  under  that  section. 


must 
yest 


.^-'1'  'I'f,  M»  iJ^ ':;4L^'''T  *-.'-»J«'.V  i^lT    ■:_  V'-''   -^  ''  'i     ^'     ■ 

the  propertun  theuk .  Under  the  old  bankrupt  as  well 
IS  gnsplyrat  laws,  ^aci^  mc^yidufl  cfreditor  mu^  hay^ 


nkrupt 
i^signees 


as  trosteea  tpisue.  onm  yanes  the  mode  in  which  it  is 
to  he  liable  to  ih'e  creditors.!  The.  words  of  sect. 
187. . ''  any  person  who  shaU  have  been  discharged 
Dy.  sucll  certificate  as  aforesaid,  ,  are  said  to  hayq 
^geif^rtl  ^etr9specUye  jae^m^,  hn^  i^^y  ajrply  only 
to  the  lline  of  obtaininff  ihe  certificate.    Nor  is  an 

B.  ,T|ie  ^.  18  4 ,  P^P^f^^i^^  i>^  applying  to  future 
MCtifiMte%j]|u.t  a  pireyious  iliscbarge  oinder  a  preyious 
act  is  0ot  mconin^tent  witK  i^  pronsions.]  The  act 
applies  to  iiie  property  of  the  bankrupt^  in  which  not 
only  he,  but  his  creditors,  are  interested;  but  if  that 

(«)  5  d.'f .  c.  30.  s.  9.  \  5«  G.  3.  c.  165.  s.  54. 


vbid  vr^ttot.^'  Though  j^dgbStit  Hkli  hmi  ^\i)6rhdf^^ 
still  if  they  do  not  take  possession,  the't^t^bpftUtyis^il^ 
of  tW  bknkiDpi.  The  words  "  so  discharged"  and 
"  such  certificate"  in  sect.  127.  refer  to  sect.  121^  and 
ni«aA«  Alke^gsm^ktiiriX^'oywiiv^M^,  id  Wiiet 

babkrufrtf  land  #rottl'kll  d4ifldttd»  n^ldie  ^sAXi'm^ 
«ii^c<Nat«i«8itoti.  '^bis^estnbii  hhrcR^ifft^ln  J^ 
vifSeoiti&,'taa^ih€tireu)  v.  Bdteiird*  »  new'trM #iiif ^cdU' 
deiwd'0n'-tbi»'(MiH't*iJr(tie^4bd'&&s  difiM'l>e^  se^^.^ 

that  «niiic»»f  bti(ftmpfc^)«di^ited'Mie¥'aiii4%]{»e#^ 
the>!f*vdev:  bets  by'  &^y4.l«.-l&',J -but  ti6lrotW%  ^ 
iietal>pitovi«l^ii»i«bni«<kittt  6t>«rAfi0ti;<#i[iitia  iM^^j^ 
djeenmis«oil»tks(ied«ft«f"tbttt  ^vi!Ati'knd'^ft«^i»«  ^ 

and  Siirteetvi  ^EmUi4)}^<A>s^^n\hA'Ai<s&\iA.  %f 

Amtih'OiC  ac  «iMtttfg;>  wltidb  loiok'  )^lblib-  be^  '0^0.14'.' 
oime  aito:«pi(rati(Miv»abd<<4irab^eId«4dRl.»  ^FU  JEti^'^' 
.€Uvi(v<(lf)iitli«  itbuditita  M^t.^8e->>-^'!ihftn  IraWe-^T^'W' 
tfa»i?ii(w«Te  h«Mv«ikiKljf^Jprdt»^tiv«:->''^7h0ife  iit^^*^ 
sli^ng^imt«^bclii4<:i6 'graMMUtiri' M^At^'al'^e^ 
ivdsent,  bae^ doc'ippfy iti tfatitimii'yf  ^ai^glfH^'iSiii^ 
b«lr/t«  «be>tiM4  Whek^tKd«l^iib>w1»i)boUl:>t6l%$  a^tp^.'' 
l[ik^0T.6oodbt<)^>hi«)fl^e«iJ8^.9Sl  ^c^^tlMt* 
ftO.i4.ici  1&  <fa»cl^<Maptl1y'ld<<h^'ilit«<n«yt'of jjf^^^ 
iMbefaraicbdtttoti '  Iki^^. Mi«>ii^) tlits^tHMft^ 

1;f'.  'I'-'O   i-lf*    l?i)'{ 
(a)  4  Bing.  Jl«,  (p)  ?  B.  &  Ce.,rH  "•  ■        ; '    («)^  IWil 

(d)  9  B.  &  Cr.  750.  (<)  t  Moore  &  P.  710. 

(/)  6  Bing.  576.  <^)  «.Bing.  615. 


IN  THE  V^npu/Y^^^  W  WK^UAM  IV.  l«7 

*l4,^^|V9l^1WWihf W,iWtrp»pfc|}x^  ^fire.plftinjfy  .wj       1834; 

\ip^i;^  j^^^^^  aot  ofibtolw    ^^4  oa2„ 

baa  "ho^irrfy^ib  02   *   sbio//  oilT      .Cfrr»ttwfe wft.'to 

%  W*^'^  flf^|at«)pwAiAjk8iWM 

%«Sti^«1^4>nJ|n3W94  h»i)i^»Jnri04.,ft  IwJjtposscsaed 
o(^T94>  «wi/j)er|imA  PWIHW»yA\gr«aA  ^pirt.of  I  which 
f!»  .ISeir^Wfci^^c^rf^^t  W^^^b^^^^  Sot  bar 

^.?Wnfi?«fs(f  5«Mj)|i*e4[^,pQfi5^  ^Cx^MMnejr.  t»£ctt.«ndf 
tifQfl^  ffl[orc^,|off|i9flb|fl4b0(bu$bAt)dlO{<trade  with. 
itif<iis4,l^,IWItoiiaocwi>tjftiii  ilcj^dy  wMb  the>dc^ 

^#^n^fe>fHW*W^lWW^  the 

Iifu^q^^|lf44rk']Qu^;:a9d  pla0e4  fthe.|>rdceed8.ita>  hit, 

¥^m^.y^t^f^fMk  .1  Thb  ftoH#»mai' 

lin^V)^  ?SfK»9W^^  Th^ 

^li^'^^^^M^^  Jtftf  r-BmM^  <2^4S^^4fM^  agiwst^  i^ilmii  4ti  had 
been  first  brought. 

The  questioii  uejI  ^etUcfir  te  words  ip  the  earl  j  part 

"■■"'""'It.  i- 

(i^  <^Bing.  177. 
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Elstoji 
and  Others 

V. 

Braddics. 


of  6  G.  4.  c  16.  8.  127.  are  confined  to  discharges 
by  bankmptcy  or  insolvency  occurring  after  the  passii^ 
of  that  act?  or,  whether  they  also  comprise  dis* 
charges  happening  before  that  period?  It  is,  there- 
fore,  material  to  consider  what  the  law  was  befiMre 
that  act  passed;  and  we  must  see  what  was  the  Ian* 
guage  of  the  former  acts  relating  to  bankrupts,  and 
what  the  language  of  the  clause  in  question  is.  The 
language  of  sect.  127.  is,  **  That  if  any  person  who  shall 
have  been  so  discharged  by  such  certificate  [as  afore- 
said, or  who  shall  have  compounded  with  his  creditors, 
or  who  shall  have  been  discharged  by  any  insolvent  act^ 
shall  be  or  become  bankrupt,  and  have  obtained  or 
shall  hereafter  obtain  such  certificate  as  aforesaid,  un- 
less his  estate  shall  produce,  after  all  charges,  sufficient 
to  pay  every  creditor  under  the  commission  fifteen 
shillings  in  the  pound,  such  certificate  shall  only  pro- 
tect his  person  from  arrest  or  imprisonment,  but  his 
future  estate  and  effects,  except  his  tools  of  trade  and 
necessary  household  furniture  and  the  wearing  appard 
of  himself,  his  wife  and  children,  shall  vest  in  the  as- 
signees under  the  said  commission,  who  shall  be  enti- 
tled to  seize  the  same  in  like  manner  as  they  might  have 
seized  property  of  which  such  bankrupt  was  possessed 
at  the  issuing  the  commission/'  If  there  has  been  sudi 
previous  discharge  as  the  act  contemplates,  it  does  not 
protect  them  from  the  claim  of  the  assignees,  but  vests 
the  property  in  them.  5  G.  2.  c.  30.  s.  9.  was  the  otAj 
act  in  force  before  6  G.  4.  c.  16.;  and  that  act  provided 
for  the  discharge  of  the  person  of  the  bankrupt  only, 
but  enacted  that  his  future  effects  should  be  liable; 
and  there  was  a  provision  in  the  insolvent  act  appBca- 
ble  to  ftiture  effects,  by  which  the  assignees  might 
seize  in  execution  the  future  effects  of  the  party.  Until 
6  G.  4.  c.16.,  therefore,  bankrupt's  goods  wore  liable  to 
the  claim  of  each  separate  creditor,  and  to  that  also  of 


IN  THeif1^'fn<yk4iii|)M  Wlf^AM  IV. 

^0.!RU'3d/'«id'^  e".'*/^;  10."  THWtf!is"irpt6Tfirioti- 

(JaiteJto-w'feukWj-wiiy  shbwaiiW'6  <9:'4^'i.  m  %  M: 

^  i^':^''ciiiiiki^lbh'>6if'%4iiih>li)>ti^'shkll''iJ8ti^  's^msk 

ditors,  or  deliverea  to  tnem  nis,  ner,  or  tnelr  estate  or 
enects.  ana  been  released  oy  tnem^  oroeen  discnargeu 

c{^es 


enecis  snail  remam  nac^c.io  CQe.creqiiors.,    inciusinous 
attention  is  tn^efore  bestowea  to  confine  the  opera-r 

(1:1.-    ^.n    <l.H   M  ,^    Ov.    ^  .U    .)  V.         rrriflj  JH    /.Ij'.'i.  ^i     .^1' 

don  Of  that  act  to,  dischai^cces  of  bankrupts*  and  iirsol- 

i.:3Tij/ jiii  j'jij  ijiu)  lull.  .  «»ir 'X .»  .i)  '*  ji'»rMi  »ji  .t  .'I  •  ;i; 

Tent  delitors,  vhere- thie  discnarges  are  subsequent  to 
that  act.  .There  iwas  cpod  reason. for  that,  provision; 
the  reinilation  was  new  in  omnibus,  and  it  would  h^ve 
bom  unjust  to  have  visited  with  new  punishment  a. 
^IC^urg^  which  at  thp  time  it  ^cpur|red  v^as  subject  to 
iiQ  pe^yii  corise^^e^^^^  G,4.  c;.  i^l'. 

{pT  w^^en  t^at  fict  pass^4.  ^  bankruptcy  discharge  under 
5  G .  2.  c.  30.  after  a  previous  discharge  under  that  act  as 
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A  bankrupt,  or  under  a  previous  composition  with  credit 
tors,  or  an  insolvent  act,  made  the  future  estate  liabfey 
if  15$.  in  the  pound  were  not  paid  under  the  connua- 
aion  upon  which  the  last  discharge  took  place;  but 
it  only  made  it  so  liable  if  the  creditors  seized;  and  this 
produced  a  race  amongst  the  creditors  who  should  first 
be  ki  a  condition  to  seize. 

Section  1S7  of  6  G.  4.  e.  16^  provides,  tbat  tf  any  per* 
son  who  shall  have  been  so  *'  discharged  by  m§eh  cer^i' 
enie  aa  aforesaid"  &c.  (statmg  the  clause,  aniep  188w) 
The  difficulty  arises  upon  the  use  of  the  word  **  flucb," 
sucb  certificate  as  aforesaid.  Had  that  word  been 
omitted,  there  would  have  been  nothing  U>  have  conftned 
the  other  discharges  by  composition  with  creditors  os 
discbarge  by  an  insolvent  act.  Had  those  words  therefore 
stood  by  themselves,  there  was  nothing  to  confine  them 
to  discharges  after  6  0. 4.  c.  16.  came  into  operation. 
But  it  was  argued,  that  the  words  **  discharge  iy  swdk 
eeriijicaie  as  aforesaid,''  are  confined  to  discharges 
since  6  O.  4.  c.  16.,  and  have  the  same  effect  also  as  to 
discharges  by  composition  or  by  the  insolvent  debton^ 
act.  The  court  may  doubt  whether  that  is  a  legjitiflMte 
conclusion ;  but  taking  the  words  *'  such  certificate  as 
aforesaid^'  if  confined  in  their  operation  to  diacharges 
by  certificates  obtained  since  6  6.4.  c.  16.,  is  6  G.4.c.l6w 
confined  to  the  discharges  by  certificates  &c.  (in  the  com* 
meocement  of  the  clause)  since  that  act  ?  Sect  121  is  the 
first  of  several  sections  relating  to  certificates,  and  pro* 
videt  that  every  bankrupt  who  shall  have  duly  aurrea* 
dered  and  in  all  things  conformed  himself  to  the  lava 
in  force  concerning  bankrupts  at  the  time  of  iaauing 
the  commission  against  him,  shall  be  discharged  from 
all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  by  this  act  made  provable 
under  the  commission,  in  case  he  shall  obtain  a  certifi- 
cate of  such  conformity  so  signed  and  allowedi  and 
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sabjeet  Co  such  prorisions  as  in  that  act  are  after  di- 
rected ;  and  8«  122  provides  how  future  certificates  are 
to  be  signed,  introducing  an  alteration  of  the  previous 
bw.  Both  those  sections  refer  to  certificates  intro- 
duced de  novo  by  those  cUuses.  Those  sections  apply 
(0  the  new  certificates  introduced  by  6  G.  4.  But 
those  are  not  the  only  subjects  to  which  the  words 
**  soeb  certificate  as  aforesaid"  are  referable ;  there  are 
other  sections  which  extend  to  every  species  of  certifi- 
cilM.  Section  ISS  applies  not  to  certificates  under  6 
G.  4.  c.  I&  bat  to  certificates  signed  previously  to 
6  6. 4.  c.  16.  but  defective  as  to  signature  of  one  cre- 
ditor, and  one  creditor  only.  That,  therefore,  is  ano- 
ther description  of  certificate  to  which  the  word 
"  such'*  in  sect.  1S7  would  apply.  But  the  next  sect. 
196  seems  decisive.  That  clause  provides,  "  that  any 
bankrupt  who  shall,  after  his  certificate  shall  have  been 
aHowed,  be  arrested,  or  have  any  action  brought  against 
him  for  any  debt,  claim,  or  demand,  hereby  made 
provable  under  the  commission  against  such  bankrupt, 
AaD  be  discharged  on  common  bail."  The  words 
Aere  are  not  **  after  such  certificate  as  aforesaid,**  or 
hiscertiflcate  under  this  act:  and  there  are  no  words  to 
eoofine  it  to  certificates  and  commissions  under  6  G.  4. ; 
and  unless  it  extends  to  certificates  and  commissions 
ander  5  6.  S.  there  is  no  protection  or  privilege  to 
persons  having  such  certificate.  5  G.  2.  is  repealed,  so 
diat  the  protection  and  privilege  that  section  gave  is 
gone,  and  no  new  protection  or  privilege  is  given,  un- 
less under  sect.  126.  The  construction  then  of  sect. 
1S7,  is  plain ;  it  applies,  under  the  words  '^  such  certi- 
Aeate  as  aforesaid,'*  to  discharges  under  any  species 
of  eertifloate,  either  under  5G.2.  c  30.  or  6  6.  4. 
e.  16.,  and  to  every  discharge  by  composition  or  insol- 
vency either  before  6  G.  4.  or  after ;  and  there  are  two 
cases  where  it  must  have  been  so  considered.    The 
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Elston 
and  Othen 

V. 
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18£t4.       King's  Bench  does  state  its  opinion  though  unnecessa- 

^^""^      ri'y ;  and  whoever  remembers  that  great  and  eminent 

and  Others    man  Lord  Tenterden^  will  bear  testimony  to  the  peculiar 

^    ^'  and  great  caution  with  which  he  abstained  from  deciding 

Braddick.  °  ** 

unnecessary  points.     In  Fowler  v.  Cosier  (a)  there  had 
been  three  commissions  against  the  defendant.     The 
third  was  insisted  to  be  a  void  commission^  which  it 
could  not  have  been  unless  6  G.  4.  c.  16.  applied  to 
commissions  issued  under  the  previous  statutes  relating 
to  bankrupts ;  that  court  then  acted  on  the  principle 
that  section  127  was  applicable  to  that  case,  nor  can 
its  judgment  be  otherwise  supported.      In  Robinson 
V.  Score  {b)  there  had  been  one  commission  before  6 
G.  4.  c.  16.  and  another  after.     The  defendant  when 
sued  pleaded  bankruptcy.    I  agree  that  it  was  not  ne- 
cessary in  that  case  to  decide  whether  stat.  6  G.  4.  c. 
16.  applied  to  commissions  founded  on  5  G.  2,  c.  30. ; 
for  either  6  G.  4.  c.  16.  does  or  does  not  apply  to  by- 
gone commissions ;  if  it  does  not,  you  have  a  discharge 
valid  under  6  G.  4.  c,  16.  because  you  have  one  com- 
mission only,  and  cannot  count  preceding  commissions ; 
if  6  G,  4.  c.  16.  does  apply,  and  you  can  count  them, 
then  sect.  127  of  6  G.  4.  c.  16.  is  a  discharge;  for  it 
would  be  most  unreasonable  that  he  should  be  sued 
when  he  could  not  be  taken  in  execution,  and  when 
he  could  have  no  property  liable  to  an  execution.     It 
was  argued  on  6  G.  4.  c.  16.  and  its  operation;  and 
the  court  expressed  their  opinion,  after  consideration, 
that  it  was  a  case  within  sect.  127.  applicable  to  dis- 
charges by  commission  previous  to  6  G.  4.  c.  16. 

We  are  of  opinion,  on  the  contrast  of  the  language  of 
6  G.4.  c.  16.  with  that  of  5  G.  2,,  and  of  those  two 
cases,  that  this  case  is  within  6  GA.  c.l6,,  and  that  you 
may  apply   that  act  to  by-gone   commissions  issued 

(c)  10  B.  &  Cr.  427.  (b)  3  Bar.  &  Adol.  338. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  18$ 


under  5  Geo.  2.  c.  30.,  or  5  Geo.  4.  c.  98.  Mr.  FoUett       1834. 
pressed  that  such  a  decision  would  take  away  from      ^T*^'^^^ 
assignees  of  an  insolvent  their  chance  of  obtaining  his     and  Othere 
future  property.  No  doubt  it  will  have  that  operation ;     ^    ^' 
but  we  think  that  so  minute  an  interest  in  those  assignees 
as  not  to  affect  the  general  interest  conferred  by  this 
act,  and  that  our  decision^  by  taking  away  the  previous 
competition  among  creditors^  does  not  militate  against 
the  construction  which  we  feel  ought  to  be  given  to 
6  Geo,  4.  c.  16. 

Rule  discharged. 


Owen  against  Burnett. 

A  SSUMPSIT  against  a  carrier  for  not  safely  carrying  A  case  con- 
a  case  of  the  plaintiff's  containing  a  looking-glass  iDg.giass  of 
from  London  to  Lyminaion.  or  safely  delivering  the  ^^?^®  ^^'-     , 

•^        ^       \  ^        ^  °  value,  marked 

same  according  to  the  direction  on  the  said  case,  but  on  the  outside 
on  the  contrary  so  carelessly  conducting  himself,  that  '^^J^^'^S*" 

by  default  of  him  and  his  servants  the  said  looking-  rectedto"Col. 
11  1  111.1  j-*i    Shedden,  ElmSm 

glass  became  and  was  cracked,  broken^  and  mjured.  Symington" 
At  the  trial  before  Gurney  B.,  at  the  London  sittings  was  delivered 

at  the  office  of 

after  Trinity  term,  it  appeared  that  on  18th  Jt/ne  1831,  the  defendant, 
the  plaintiff,  a  looking-glass  maker,  had  sent  a  glass  a  comi^n  car- 
valued  at  37/.  in  a  wooden  case  marked  on  one  side  and  booked 
"  Plate  Glass"  and  "  keep  this  side  up,"  and  on  one  Jj^';^^^!^.^^ 

Its  size  was 
considerable,  and  its  weight  five  cwt. ;  a  notice  waslBxed  in  the  carrier's  office  pur- 
suant to  11  Geo.  4.  and  1  Will.  4.  c.  68.;  no  price  was  paid  for  its  carriage,  but  for 
booking  only;  no  declaration  of  its  nature  or  value  was  made  on  behalf  of  thepl^n- 
tiff  pursoaut  to  secL  1  of  the  act ;  nor  was  any  increased  rate  of  charge  for  the 
greater  risk  and  care  incurred  in  its  conveyance,  or  any  engagement  to  pay  the  same 
asked  or  accepted  by  the  defendant's  servant  on  receiving  the  package.  It  arrived  in 
lyning/on,  and  was  forwarded  from  thence  on  a  narrow  truck  without  springs,  along 
a  smooth  road  to  the  Elm$,  where  it  was  discovered  to  be  broken.    The  jury  found 
negligence,  and  gave  the  plaintifF  a  verdict  for  the   value  of  the  glass :  Held,  on 
motion  to  enter  a  nonsuit,  that  the  nature  and  value  of  the  article  in  the  case  not 
Wing  been  declared  at  the  time  of  delivering  it  at  the  defendant's  office,  and  gross 
negligence  not  being  found  by  the  jury,  the  carrier  was  protected  by  the  express 
wm^s  of  11  Geo,  4.  and  1   Will,  4.  c.  68.  s.  1. 
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1834.  edge  "  keep  this  edge  up,"  directed  to  "  Colonel  Shed- 
don,  Elmsy  Lymington^'  on  a  spring  van  driven  by  hii 
carman  to  the  defendant's  waggon  office.  White  Horse 
Yard,  Friday  Street.  The  plaintiff's  packer  proved 
that  the  glass  was  screwed  to  and  through  the  back  of 
the  case,  but  no  battins  or  bavins  or  laths  were  used 
inside  the  case  to  prevent  the  glass  coming  too  near 
the  bottom  or  edges  of  it.  It  was  booked  at  the  de- 
fendant's office,  and  the  booking  paid  for  by  the  plafai- 
tiff 's  carman^  without  its  value  being  asked  or  dedaied, 
and  without  any  increased  charge  or  engagement  to 
pay  the  same  by  way  of  insurance,  being  accepted  by 
the  book-keeper.  The  contents  of  the  case  were  not 
there  examined.  A  notice  framed  pursuant  to  1 1  Geo.  4. 
and  1  WilLA^,  c.  68.  s.  2.  and  3.,  (a),  was  affixed  at  the 
time  in  a  conspicuous  part  of  the  defendant's  oflfee, 
under  a  pent-house  against  the  warehouse  wall,  where 
aH  goods  sent  for  carriage  were  delivered.  On  the 
same  day  the  case  was  dispatched  by  the  defendant's 
waggon  lying  flat  on  soft  bales,  and  on  arriving  at  Ly- 

^n)  Vit,  as  follows.  In  pursuauoe  uf  «n  act  of  parliament  passed  in  ibe 
first  year  of  the  reign  of  Will,  4.  c.  68.,  intituled  "  An  act  for  the  more 
effectual  protection  of  mail  contractors,  stage-conch  proprietors,  and  other 
common  carriers  for  hire,  against  the  loss  of  or  injury  to  parcels  or  packsfes 
iMivered  to  them  for  conveyance  or  custody,  the  value  and  Gonieots  of 
vrUch  shall  not  be  declared  to  them  by  the  owners  thereof  :'* 

Notice  is  hereby  given,  That  for  any  package  to  be  convejred  for  hirci 
or  to  accompany  (he  person  of  any  passenger,  containing  gold  or  silver 
coin  of  this  realm,  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manu* 
lactai«d  or  uimauuiactured  slate,  or  any  precious  stones,  jewellery,  watches^ 
clocks,  or  time-pieces  of  any  description,  tiinkets,  bills,  notes  of  the 
governor  and  company  of  the  banks  of  England,  ScotUmd,  and  Ireltmd 
respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland,  orden, 
notes,  or  seonrities  for  payment  of  nH>ney  English  or  foreign,  atanpi, 
nnips,  writings,  title-deeds,  puntings,  engravings,  pictures,  gold  or  mhet 
plate  or  plated  articles,  glass,  china,  silks  in  a  manufactured  or  omnana- 
factored  state,  and  whether  wrought  up  or  not  wrought  op  with  other 
nwlerials,  fus,  or  looe,  or  any  of  them,  to  a  |;reater  amoont  in  Tshie  thw 
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wmmgfamf  was  laid  flat  on  a  long  narrow  brewer's  truck 
without  springs,  and  with  its  edges  extending  much 
over  die  aides  of  the  truck.  Thus  placed,  it  was  drawn 
by  one  horse  along  a  smooth  road  for  about  a  mile  to 
die  house  of  Col.  S.,  and  left  in  the  passage  there.  Up 
to  this  time  no  rattling  of  broken  glass  had  been  heard, 
but  when  unpacked  it  was  found  to  be  broken,  and 
was  sent  back  to  the  (daintiff,  who  refused  to  take  it  or 
pay  for  the  carriage.  Coleridge  Seijt.  for  the  de£md- 
ant  contended  that  the  plaintiff  must  be  nonsuited,  the 
Tilae  and  nature  of  the  package  not  having  been  de- 
diied  by  the  person  deliTering  it,  and  no  increased 
durge  or  engagement  to  pay  it  having  been  accepted 
by  die  person  receiving  the  package.  The  learned 
banm  reserved  the  point,  giving  leave  to  move  to  enter 
I  BOBsuit,  and  left;  it  to  the  jury  to  say,  whether  it  was 
euefuUy  carried  from  London  to  the  place  to  which  it 
VIS  directed  (a),  and  whether  the  defendant  was  guilty 
of  any  negligence  which  occasioned  the  accident ;  adding, 
that  if  it  had  happened  by  negligence  of  the  plaintiff 
or  his  packer,  the  defendant  was  entitled  to  a  verdict ; 
and  secondly,  whether  a  notice  was  put  up  in  the  de- 
fendant's waggon  oflSce,  pursuant  to  1 1  Geo.  4.  and 


1834. 


the  iocmsed  charge  over  and  above  the  common  and  ordinary 

fkm^  §o€  carriage  u  as  loHows : 

For  ao/  diattarr  For  eadi  pound  strriiag  in  ▼tine, 

aot  exceeding  the  sum  of 

50  miles one  halfpenny. 

75    three  fartfaiugs. 

100 , one  pennj. 

150 three  halfpence. 

300    fl. KTen  farthings. 

$50 two-pence, 

IVb  Mtice  is  in  the  form  now  oniTcnaiiy  adopted  bj  the  land  carriers 
nee  tbe  above  act. 

(«)  A  onicr  is  boaBd  saicly  to  deliver  a  parcel  at  the  place  to  which 
h  wn  diiccted.  Per  Wood  B.,  Bodenkam  ▼.  Betuutt,  4  Pri.  31 ,  recogniacd 
SBr.&  6.  I8t,  by  DaUm  C.  i.  in  Dnf  t.  &uU. 


Owen 
r. 
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1834.  1  Will.  4.  c.  68.  s.  3.  The  jury  found  for  the  defend- 
ant on  the  last  question^  but^  upon  the  first,  found  that 
the  defendant  had  been  guilty  of  negligence,  and 
Burnett,  gave  the  plaintiff  a  verdict  for  371.  the  value  of  the 
glass  (a).  A  rule  was  obtained  in  last  term  according  to 
the  leave  reserved  at  the  trial,  Lord  Lyndhurst  ob- 
serving, that  as  it  was  obvious  that  the  mode  of 
conveyance  which  might  suit  a  small  glass,  would  be 
highly  improper  for  a  large  one,  the  knowledge  of  its 
value  was  the  more  important. 

Plait  showed  cause  in  this  term.  This  case  does  not 
come  within  the  operation  of  1 1  Geo.  4,  and  1  Will.  4. 
c.  58.  s.  1.,  the  object  of  which,  as  appears  from  the 
recital,  was  to  prevent  carriers  from  being  made  liable 
without  adequate  consideration,  for  increased  risks  in 
conveying  packages,  which,  from  their  small  size,  would 
not  on  the  view  of  them  appear  to  require  more  than  ordi- 
nary care,  though  containing  articles  of  great  value  (A). 
Among  these  articles  '^  glass"  is  enumerated.  But  in 
the  present  instance  the  case  sent  was  of  considerable 
size,  weighing  5  cwt.,  marked  "  Plate  Glass,"  with 
directions  enjoining  particular  caution,  thus  bearing  on 
the  face  of  it  the  character  of  value.  Now  by  the 
proviso  in  s.  4.  no  public  notice  or  declaration  of  value 
shall  affect  the  common  law  liability  of  carriers  in 
respect  of  any  articles  to  be  carried  by  them,  but  they 
shall  be  liable  as  at  common  law  to  answer  for  loss  of 
or  injury  to  articles  in  respect  whereof  they  may  not  be 
entitled  to  the  benefit  of  the  act.  Here,  though  no 
value  was  orally  declared,  the  bulk  and  description  of 
the  package  sufiiciently  declared  its  value.  The  act 
Was  only  intended  to  put  carriers  in  the  same  situation 

(a)  Note,  no  particular  carrier  had  been  pointed  out  bj  consignee.  See  5 
«urr.  2680  ;  3  Br.  &  B.  177  ;  1  T.  R.  659. 
(6)  As  in  Batvm  ?.  Vonovany  4  B.  &  Aid.  21. 
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in  which  they  were  before,  in  cases  where  knowledge 
of  the  notice  (a)  usual  before   the  statute  restricting 
their  common  law  Uability,  could  be  brought  home  to 
the  owners  of  the  goods :  but  in  numberless  cases  for 
losses  occasioned  by  their  gross  negligence  they  have 
been  held  liable,  though  the  goods  were  above  the 
Talue  limited  in  such  notice,  and  were  not  specially 
eDtered  or  insured ;  Birkett  v.  Willan  and  Oifiers  (6), 
Duff  and  Others  v.  Budd{c\  Batson  v.  Donovan  {d\ 
SwtiiA  V.  Home  (e),  Lowe  v.  Booth  (/).  Thus  that  notice 
was  held  to  protect  the  carrier  only  in  cases  when  ordi- 
nary care  was  exhibited  by  him ;  nor  has  this  statute  any 
farther  operation ;  for  if  it  has,  it  might  be  said  that 
this  glass  might  have  been  sent  the  whole  way  by  the 
track,  because  its  value  was  not  declared  to  the  car- 
rier (g).     If  then  it  is  granted  that  before  this  acta 
carrier  was  liable  for  gross  negligence  after  the  usual 
notice  given  by  him,  negligence  or  not  was  a  question 
for  the  jury,  and  the  act  does  not  apply.     [Bayley  B. 
Negligence  is  found  to  have  existed,  but  not  its  cha- 
racter or  amount.  If  the  case  should  be  sent  to  another 
jury  on  account  of  the  insuiSciency  of  the  verdict  on 
diat  head,  the  question  raised  for  the  defendant  on  the 
act  might  be  put  on  the  record.] 


1834. 


Owen 

v. 
Burnett. 


Coleridge  Seijt.  and   W,  C.  Rowe  contra   for  the 
defendant.    The  general  words  of  the  enacting  part  of 

(«)  In  Smith  ▼.  Borne,  8  Taunt.  146.  Burrough  J.  fiied  the  date  of  the 
fifft  lecognition  of  the  doctrine  of  notice  to  be  1785  ;   Fctward  v,  PUtard, 
1 T.  R.  t7.  and  lamented  its  having  been  ever  introduced  into  Westminster 
ikU. 
(6)  «  B.  &  Aid.  336.        (c)  3  Br.  &  B.  177.        (d)  4  B.  &  Aid.  «l. 
(e)  8  Taunt.  144.  (/)  13  Pri.  329. 

ig)  It  may  be  remarked,  that  by  proviso  in  sect.  8,  '*  noUiing  in  the  act  is 
to  be  deemed  to  protect  carriers  from  liability  to  answer  for  loss  or  injury 
tosDj  articles  arising  from  Hie  feUmiaus  acts  of  any  servant  in  their  employ, 
or  to  protect  tuck  servant  from  liability  for  any  loss  or  injury  occasioned  hy 
^fersonalnegUet  or  nnseonduet  ;'*  grots  negligence  by  the  carrier  or  bis 
MTTtnt  being  thus  Icfl  as  at  common  law. 
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1834.  8.  I.,  cannot  be  restrained  from  due  effect,  because  the 

^"^^  mischiefii  recited  out  in  the  preamble  are  only  pointed 

V.  out  in  particular  words  (a).      That   section  is  to  be 

fiuRjiBiT.  j^^g^ji^  i^y  j^^]f  absolutely,   being  intended  to  protect 

carriers,  whether  of  large  or  small  packages,  by  means 
of  the  declaration  prescribed.  It  enacts,  that  no  carrier 
by  land  for  hire  shall  be  liable  for  the  loss  of  or  injury  to 
aeveral  specified  articles  (i),  including  glass,  contained 
in  any  parcel  or  package,  which  shall  have  beendelifered 
either  to  be  carried  for  hire,  or  to  accompany  the  person 
of  any  passenger  in  any  public  conveyance,  when  the 
value  of  the  article  contained  in  the  package  shall  ex- 
ceed 10/.,  unless  at  the  time  of  delivery  at  the  receiving 
house  of  such  carrier,  or  to  his  book-keeper,  coachman, 
or  other  servant,  for  the  purpose  of  being  carried  or  ac- 
companying the  person  of  such  passenger  as  aforesaidi 
the  value  and  nature  of  such  article  shall  have  been  de- 
clared by  the  person  sending  or  delivering  the  saaie, 
and  such  increased  charge  as  thereinafter  (in  see.  2.) 
mentioned,  or  an  engagement  to  pay  the  same,  be  ac- 
cepted by  the  person  receiving  such  parcel  or  package. 
By  sect.  2.,  when  any  package  containing  any  of  the 
above  specified  articles  shall  be  so  delivered,  and  ita 
value  and  contents  declared  as  in  sect.  1.,  and  sacfa 
value  exceeds  10/.,  such  carrier  may  demand  and 
receive  an  increased*  rate  of  charge,  to  be  notified  by 
some  nodce  affixed  in  legible  characters  in  sooscpnUic 

(«)  See  tiie  caaes  collected  Bac  Abr.  lit  SUtiite  (I).  Vol.  6.  SSl,  6tii 
edit. 

(b)  Vh.  gold  or  tUver  coin  of  this  leairo  or  of  bdj  ibrdgp  aCatie»  or  mj 
gold  or  »ilvcr  in  a  manufactured  or  unmanufactured  state,  or  any  pi 
stonesi  jewellery,  watches,  docks,  or  time- pieces  of  aaj  dcacriptioii, 
bills,  notes  of  tke  govenior  and  company  of  the  banks  jof  Enflmmi,  SetUmtd, 
and  Ir^Umd  icapcctively,  or  of  any  other  bank  in  Grtot  Britaim  or  JnJmid, 
orders,  notes,  or  securities  for  the  payment  of  money,  Englifh  or  (beelgp, 
stamps,  maps,  writings,  title-deeds,  paintings,  eogFaviugs,  picUuca,  gold  mt 
silver  plate  or  plated  articles,  glass,  china,  silks  in  a  nwniiftctaitd  or 
«nmaBtt(act«red  slate,  and  whether  wrought  op  or  not  vroo^  ap  vilh 
other  nateriab,  furs,  or  lace,  or  aaj  of  Uieak 
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and  oonspiciums  part  of  the  office,  warehouse,  or  re-       1834. 

oeiving  bouse,  where  such  packages  are  recetred  tor 

the  purpose  of  conveyance,  stating  the  increased  rates 

of  charge  required  to  be  paid  over  and  above  the  ' 

ordinary  rate  of  carriage  as  a  compensation  for  the 

greater  risk  and  care  to  be  taken  for  the  safe  convey- 

iBoe  of  such  vakiable  artides :  and  it  further  enacts, 

dttt  all  persons  sending  or  delivering  packages  con- 

tunmg  audi  valuable  articles  as  aforesaid  at  such  office, 

dnB  be  bound  by  such  notice  *'  without  further  proof 

of  the  same  having  come  to  their  knowledge."    By  s.  3., 

when  thie  value  has  been  declared,  and  an  increased 

ale  paid  or  engagement  to  pay  it  accepted,  the  carriers 

ut  to  give  receipts  for  the  package  acknowledging  it 

ta  have  been  insured,  and  are  to  lose  the  benefit  of  the 

•et  if  tbey  do  not  give  such  receipt  or  affix  the  notice 

tftdBed  hi  sect.  2.  Sect.  4.  has  been  stated  (a).  By  s.  5. 

efcry  office  &c.  used  by  a  carrier  for  receiving  parcels 

ts  be  conveyed,  is  to  be  a  receiving  house  within  sect.  1. 

The  object  of  these  and  other  provisions  of  the  act 

wm  Id  pat  an  end  to  nice  questions  of  liability,  and  lay 

down  a  broad  rule  of  dealing  between  carriers  and 

ovners  of  property,  which  should  be  suited  to  the 

diaaged  circumstances  of  modern  society.    To  effect 

tUs  object  the  legislature  has  exempted  carriers  from 

hkiSty  tor  loss  or  injury  who  has  not  declared  the 

■stare    aod  value  of  the  article  carried^      So  that 

eseo  if  a  package,  which  by  its  description  or  size 

would  put  the  carrier  on  his  guard  as  to  its  value, 

vas  brought  to  him  or  his  coachman  &c.  for  carriage, 

1  dedaratioa  of  tbat  value  is  equally  necessary,  or  he 

ii  protected  by  the  words  of  sect.  1 .    Gla^  which  is 

oae  of  the  articles  specified,  refutes  the  argument  that 

the  act  only  extends  to  articles  of  great  vahje  packed 

ia  snnB  coaqpaas,  fi>r  its  vahie  increases  with  its  siae. 

(«)  Page  136. 
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1834.       If  its  value  did  not  exceed  10/.,  the  carrier  would  have 
^T'^^*'^      heen  liable,  without  any  declaration ;  but  if  it  did,  its 
V,  size  was  not  that  information  of  its  value  to  which  he 

BuRNETix  ^^g  entitled  by  the  act,  which  required  its  value  and 
nature  to  be  declared,  that  he  may  apportion  the  in- 
creased rate  of  insurance  accordingly.  On  this  view 
of  the  act,  it  might  be  contended  that  even  if  no  notice 
were  affixed  in  the  office,  a  declaration  of  nature  and 
value  will  be  a  condition  precedent  to  bringing  an  action 
against  a  carrier  in  cases  within  sect.  1.,  except  the 
loss  accrued  by  the  felonious  acts  provided  against  by 
sect.  8.  It  has  been  argued  that  this  act  is  to  be  sub- 
stituted for  the  notice  by  which,  before  it  passed, 
carriers  by  their  own  act  attempted  to  limit  their 
common  law  liabihty.  To  sustain  a  defence  grounded 
on  such  a  notice,  L  e.  to  prove  a  special  contract  be- 
tween the  parties  for  the  carriage  on  specified  terms, 
it  was  necessary  to  bring  home  to  the  party  whose 
goods  had  been  lost  or  injured,  a  knowledge  that  the 
carrier  had  so  limited  his  liability  (a).  But  that  is  now 
altered  by  sect.  2.  If  a  package  is  delivered  at  any 
intermediate  place  on  the  road  between  the  termini 
of  the  journey,  and  no  declaration  of  the  nature  and 
value  be  made,  will  not  sect.  1.  apply  to  relieve  the 
carrier  from  liability  for  loss  of  or  injury  to  the  articles 
enumerated.,  although  no  notice  is  put  up  pursuant  to 
sect.  2  and  3,  in  the  office,  warehouse,  or  receiving 
house  where  such  package  is  delivered^  but  only  in  the 
offices  at  the  ends  ? 

Then,  if  the  carrier*s  exemption  from  his  original 
liability  no  longer  stands  on  the  contract  made  with 
him  in  derogation  of  the  common  law,  but  on  the 
act  of  parliament,  the  words  of  the  latter  in  sect.  1 
and  2  must  inevitably  prevail ;  and  it  can  hardly  be 
said  that  since  this  act  the  legislature  intended  that 
a  carrier  should  be  bound  to  carry  at  increased  risks 

(a)  Ganger  v.  Jolly,  Holt's  C.  N.  P.  318 ;  Clayton  v.  Hunt,  3  Camp.  «7. 
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where  he  had  not  an  opportunity  to  receive  an  increased 
rate  of  profit.  Besides,  in  the  cases  cited,  as  well  as  in 
Brooke  v.  Pickwick  (a),  the  jury  found  gross  negli- 
gence, without  reference  to  the  nature  of  the  articles 
conveyed.  In  the  latter  case  the  trunk  which  was 
rifled  had  either  not  been  placed  on  the  coach  at  all, 
or  insecurely  placed  there.  The  placing  this  package 
on  the  truck  might  be  injudicious :  but  gross  negUgence 
or  wilful  misfeazance  is  not  here  found  (b),  [They  were 
here  stopped  by  the  court.] 

Bayley  B.  (c). — We  entertain  no  doubt  that  this 
case  is  within  this  act.    The  article  carried  falls  within 
the  words  used  in  the  first  section,  so  that  unless  we 
see  something  there  restraining  its  operation  to  par- 
ticQlar  descriptions  of  glass,  and  excluding  it  from  this 
particular  one^  the  act  applies.      Now  it  has  been 
argued  for  the  plaintiff  that  the  section  does  not  apply 
to  the  glass  article  in  question,  because  it  was  of  con- 
siderable size  and  weight;  and  it  appears  from  the 
preamble  to  section  1.  that  increased  risk  had  arisen 
to  carriers  from  the  practice  of  sending  by  public  con- 
veyances by  land  for  hire,  packages  containing  money, 
bills,  notes,  jewellery,  and  other  articles  of  great  value, 
m  small  compass,   without  such  notice   to  them  of 
their  nature  or  value  as  would  enable  them  by   due 
£ligence  to  protect  themselves  against  loss  by  depre- 
dation.    But  is  the  enacting  part  controlled  by  those 
words  of  the  preamble  "  articles  of  great  value  in  small 
compass  ?"     If  it  had  been  the  intention  of  the  legis- 
lature to  confine  the  provisions  of  sect.  1 .  to  the  articles 
of  small  size  but  great  value  there  enumerated,  they 
would  have  been  found  not  only  in  the  preamble,  but 

(•)  4  Bbgh.  eiS. 

Q>)  To,  The  absence  of  that  care  which  a  prudent  man  would  take 
^Uiown  property  ;  Bodenham  v.  Bennett,  4  Pri.  31 ;  Duff  v.  Budd,  3  Br, 
&B.iai 

(0  Lord  Lyndkwnt  was  sitting  on  the  equity  side. 
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1834.  u>  the  enacting  part  of  that  section.  The  terms  of 
sect.  1.  are  however  general,  and  include  every  thing. 
Among  the  articles  which  it  enumerates  is  glass,  the 
value  of  which  increases  with  its  size ;  but  it  also  mtxir 
tions  plated  articles,  the  value  of  which,  at  least  as  com- 
pared with  plate,  is  not  in  any  degree  commensurate 
with  the  sisie  of  the  article.  The  terms  of  the  section  are 
general,  and  there  seems  no  reason  why  it  should  ml 
be  applied  to  any  glass  article  if  exceeding  10/.  in  value. 
The  carriage  of  glass  requires  particular  attention,  and 
imposes  peculiar  risk  on  the  carrier,  from  the  brittle 
nature  of  the  commodity ;  and  the  term  '^  glass**  in  the 
act  being  luilimited,  we  should  not  be  justified  in 
saying  that  it  applies  to  small  glasses  only,  and  not  to 
glass  of  every  description.  The  object  of  the  legis- 
lature was  to  enable  the  carrier  to  provide  against  the 
common  accidents  of  a  journey,  and  not  merely  agunst 
theft.  Then  there  is  a  stipulation  applicable  to  this 
particular  article  of  glass,  that  the  carrier  shall  not 
be  liable,  unless  the  nature  and  value  of  the  article  be 
declared  and  an  increased  charge  or  an  engagement  to 
pay  it  be  accepted  by  the  person  receiving  the  package. 
That  had  a  twofold  object,  viz.,  the  apprising  the 
carrier  of  the  nature  of  the  article,  in  order  to  his  giving 
it  the  greatest  degree  of  protection  on  the  road,  and 
the  giving  him  increased  compensation  for  his  greater 
risk  and  liability.  But  in  this  case  he  was  only  paid 
according  to  the  rate  for  an  ordinary  risk,  though  notice 
was  fixed  in  the  office  of  the  terms  on  which  glass 
would  be  carried.  I  think  that  this  case  is  within  the 
act,  and  that  therefore  the  plaintiff*  cannot  recover  lor 
the  loss  sustained;  no  wrongful  conduct  or  gross 
negligence  amounting  to  a  misfeazance  having  been 
established  to  take  the  case  out  of  the  protection 
intended  by  the  statute.  Gross  negligence  has  in  many 
cases  been  held  to  affix  a  liability  on  a  carrier  to  which 
he  would  not  have  otherwise  been  subject.    Thus,  had 
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tkc  defendant  dssbed  the  ^ms  on  the  gfound^  tb«t       I8S4. 
WTDDgful  met  would  haTe  made  him  liable.     In  one  case 
where  tbe  carrier  was  held  liable  as  for  gross  neg- 
Hgenoe,  be  delivered  the  article  to  a  wrong  person  (a):      Bcekitt. 
ki  otbera,  a  mode  of  coDYeyance  different  from  that 
agreed  for  was  sobstttnted  (6),  and  in  another,  the 
article  was  carried  to  a  point  beyond  the  right  one,  or^ 
as  in  Smiih  v.  Home  (c),  it  was  left  unprotected  in  a 
cart  in  a  street  in  London,   In  all  those  cases  misfeas- 
ance had  taken  place ;  whereas  here  there  is  no  mis- 
feazance  or  gross  degree  of  negligence  throwing  the. 
responsibility  on  the  carrier  notwithstanding  the  act. 
The  supposed    negligence  here    imputed  is  that  of 
carrying  a  padfcage  contahring  glasa  on  a  truck  for  a 
mile  ak>ng  a  hard  smooth  road.     But  if  that  mode  of 
orrnige  was  not  the  safest,  still,  had  the  carrier  been 
ililbrmed  of  the  Tahie,  he  miffbt  hare  used  a  i?reater 

eonaeqoence  is,  that  the  rule  for  entering  a  nonsuit 
be  aaade  absolute. 


Vauohan  B. — On  the  plain  construction  of  this  act 
I  am  of  opinion,  that  in  order  to  make  the  carrier 
fiable  the  consignor  is  bound  to  make  a  declaration 
to  him  of  the  nature  and  value  of  the  goods  to  be  con- 
f  eyed,  when  they  are  of  any  of  the  kinds  enumerated 
in  sect.  1. ;  and  that  so  doing  is  a  condition  precedent 
to  any  right  to  sue  the  carrier.  Had  gross  negligence 
appeared,  the  carrier  would  have  been  liable  notwith- 
standmg  the  act. 

BoLLAND  B.  had  left  the  court  to  attend  chambers. 

GuRNEY  B. — I  concur  in  thinking  that  in  this  case 

(•)  Btrtot  T.  WUlan,  S  B.  &  Aid.  336  ;  Duffv,  Budd,  3  Br.  &  Bingh. 
956;fcry  liaialar  dreumttanoeB. 

{h)  Fa.  Stage-coadi  for  mail ;  Oarmtt  t.  Willan,  5  B.  &  Aid.  53 ; 
^  ▼•  ^Hif  5  id.  34f  ;  Wright  t.  SwU,  5  id.  350. 

(e)  8  Taunt.  144 ;  Holt*8  N.  P.  C.  643.  In  Batwn  t.  Dantman,  4  B. 
^  Aid,  tl,  tbe  pATcel  waa  left  in  the  mail  in  the  street  at  Bervnek-'On'Tweed, 
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the  declaration  of  the  nature  and  value  of  the  glass  was 
a  condition  precedent  to  recovering  against  the  car- 
rier for  any  thing  short  of  wilful  misfeazance.  I  was 
of  that^  opinion  at  the  trial,  but  as  the  question  on  the 
act  was  new,  I  thought  it  safest  by  giving  leave  to  move 
to  bring  it  for  the  consideration  of  the  court. 

Rule  absolute. 


Doe  on  demise  of  Maslin  against  Packer. 


rpYR  WHITT  had  obtained  a  rule,  calling  on  the 
lessors   of  the  plaintiff  to  show  cause  why  all 


An  eject- 
ment was 
brought  and 

notice  of  tnal  further  proceedings  should  not  be  stayed  till  the  taxed 

given  in  De'  on 

cember  for  the  costs  of  a  former  ejectment  brought  in  the  K.  B.  on 
buf^thout  *^^  demises  of  the  defendant  and  one  Pettit,  for  the 
paying  the       same  premises,  against  the  present  lessor  of  the  plain- 

a  former  eject-  ^^^^  ^^^  ^^^^  *^^  costs  (o)  of  an  action  for  the  mesne 
ment,  brought  profits  of  the  same,  brought  by  the  defendant  against 
premises  by  him  should  be  paid.  The  affidavit  of  the  defendant's 
the  defendant  attorney  stated,  that  on  13  May  1833  the  present  lessor 
lessors  of  the  of  the  plaintiff  was  served  with  an  ejectment  on  the 
which  udff-  demises  of  the  defendant  and  another,  to  recover  the 
ment  had  been  premises  in  question,  and  that  judgment  was  signed 
the  cwiuaf       ^"  ^'  ^'  against  the  casual  ejector,  and  the  defendant 

ejector,  and 

jf)OSSession  ae-      ^^^  ^^  ^^  Pinchard  v.  Roe,  4  East,  585.    See  contra,  as  to  damaget  in 

defendant.    A  action  for  mesne  profits.  Doc  v.  Barclay,  15  East,  t33, 

rule  after- 
wards obtain- 
ed for  staging  the  proceedings  in  the  second  ejectment  till  such  costs  weie  paid> 
together  with  those  of  an  action  for  mesne  profits,  was  made  absolute.  Such  a  rule 
will  not  be  enlai^^ed  in  order  to  set  off  the  costs  claimed  against  anjL  to  which  the 
lessors  of  the  plaintiff  may  become  entitled  on  the  trial  of  the  second  ejectment. 
(See  Reg.  Gen.  HU.  2  WUl.  4.  No.  93.) 
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put  in  possession  by  the  sheriff  on  S9  July.  De-  1834. 
feodant  soon  after  brought  an  action  for  the  mesne 
profits,  which  is  still  pending.  On  30  September  the 
present  ejectment  was  served  on  defendant  to  recover 
the  same  premises,  both  parties  claiming  under  J.  P.; 
the  defendant  by  his  will,  and  the  lessors  of  the  plain- 
tiff deducing  title  under  an  instrument  said  to  have 
been  executed  by  him.  Issue  having  been  joined  on 
the  17  December t  notice  of  trial  for  the  Berkshire 
assizes  next  ensuing  was  then  given. 

£•  Alexander  showed  cause  on  affidavits  that  the 
declaration  in  the  former  ejectment,  served  on  Maslin, 
was  not  explained,  or  more  than  a  small  portion  read  to 
Um,  and  that  he  remained  ignorant  of  its  meaning  till 
the  writ  of  possession  was  executed.  He  also  sug- 
gested that  this  application  was  too  late  after  notice  of 
trial  given,  and  that  at  all  events  the  rule  should  be 
enlarged  till  after  the  trial  of  the  present  ejectment, 
when  the  costs  now  claimed  might  be  set  off  against 
those  recovered  by  the  lessors  of  the  plaintifi^  if  suc« 
cessfiiL 

Tjfrwkitt  m  support  of  the  rule.  First,  as  to  the 
semce,  a  sufficient  knowledge  by  Madin  of  the  ob- 
ject of  the  declaration  appears  on  the  affidavits,  not- 
withstanding the  £Eict  there  disclosed,  that  MasUn 
btermpted  the  explanation  of  the  contents  and  threw 
the  declaration  into  the  street.  It  was  afterwards 
seal  in  his  attorney's  hands.  Next,  this  rule  was  ob- 
tained in  time ;  for  no  expense  can  be  fairly  supposed 
to  have  been  yet  incurred  in  preparing  for  trial  at  the 
next  assizes.     In  Doe  d.  C/tadwick  v.  Late^  (a),  where 

a  amilar  objection  was  made,  the  rule  had  not  been 

(a)  S  Bla  R.  1158. 
VOL.  IV.  L 
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1834.  obtained  till  six  days  before  the  day  for  which  notice 
of  trial  of  the  second  ejectment  had  been  given  at  the 
sittings ;  but  though  the  expense  of  preparing  for  trial 
and  bringing  witnesses  to  town  had  been  there  in- 
curred according  to  the  notice,  the  rule  was  made 
absolute.  On  the  last  point,  Reg.  Gen,  Hit,  2  W.  4. 
No.  93,  (a)  shows,  that  the  costs,  even  if  cotempo- 
raneous,  could  not  be  set  off  between  the  parties  to 
the  prejudice  of  the  attorney's  lien. 

Bayley  B. — Under  all  the  circumstances  of  this 
case,  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  Application  should  have  been  made  to  the 
Court  to  set  aside  the  judgment  against  the  casuid 
ejector  on  the  ground  of  any  irregularity  which  might 
have  been  supposed  to  have  existed  in  the  service ;  but 
no  such  application  was  made  even  after  the  action  for 
mesne  profits  was  brought.  It  also  appears  to  me,  that 
this  notice  of  trial  could  only  have  been  given  at  so 
early  a.  period  as  it  actually  was,  in  order  to  prevent 
this  motion.  The  rule  is  perfectly  clear,  that  after  a 
party  in  an  ejectment  has  failed  to  appear,  or  has  bad 
judgment,  he  cannot  proceed  in  another  action  to  re- 
cover the  same  premises,  while  the  costs  of  the  fonder 
ejectment  against  him,  brought  on  the  same  tide,  or  be- 
tween the  same  parties,  remain  unpaid.  No  special  cir- 
cumstances  exist  in  this  case  to  exclude  the  operatioa 
of  that  rule  against  the  present  lessors  of  the  plaintiflr. 
With  respect  to  the  proposed  enlargement  of  the  rule^ 
in  order  to  set  off  the  costs  if  the  present  action  shall 
succeed,  the  costs  now  claimed  would  be  subject  to  the 
attorney's  lien  in  these  particular  suits  against  which 
the  set-off  is  sought ;  so  that  by  the  general  rule  cited 

(a)  AnU,  Vol,  II.  349. 
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DO  let-off  of  costs  between  the  parties  could  be  allowed       18S4. 
to  the  prejudice  of  that  lien. 

Vauohan  and  Gurnby  B.s  concurred. 

Rule  absolute. 


CiiARANCB  agaitut  Marshall,  Clerk. 


D 


EBT  for  money  had  and  received  by  the  defendant  j^^  ^^^^  ^^^ 
to  the  use  of  the  plaintiff:  plea,  general  issue,  defendant's 
He  particulars  of  demand  were  for  121/.  10$.,  for  rent  SedScer- 
of  certain  copyhold  land  in  Essex,  alleged  to  have  been  ^^}^  rreehold, 

with  wnicn 

received  by  the  defendant  on  account  of  the  plaintiff,  was  inter- 
from  September  1826  to  September  1832.     At  the  trial  '"**®^  ^^^^^ 
before  Gumey  B.  at  the  London  sittings  after  last  which  she 
Trinity  term,  the  circumstances  of  the  case  were  nearly  **"f  ^^-^  *^" 
II  foOows : — It  appeared  irom  the  copies  of  the  court  1804.   She 
loUi  produced  in  evidence,  that  in  July  1790,  Amos  K/^Je"^ 
$«<M,  who  had  been  admitted  to  a  copyhold  in  the  Tendantandan 
nsDor  of  Gamons,  in  Essex,  surrendered  it  to  the  use  who  was       ' 

shortly  after 
admitted  to  the  copyhold,  and  married  in  1815.  The  defendant  renipined  in  posses- 
Hot  of  the  freehold  ever  since  as  tenant  by  the  curtesy ;  and  also  of  the  copyhold  ever 
noce,  letting  them  both  from  time  to  time  together  at  an  entire  rent,  and  never 
recognizing  any  right  in  his  daughter  or  her  husband  to  either  copyhold  or  rent.  No 
tide  was  proveid  except  from  the  court  rolls  of  the  manor.  It  was  insisted  that  the 
defendant's  possession  must  be  taken  to  have  continued  for  the  protection  of  his 
dsoghter't  right,  and  that  he  was  therefore  her  agent  for  receipt  of  the  rent  of  the 
eopjfhold,  liable  to  an  action  by  her  husband  to  recover  it,  as  mone^  had  and  received 
to  bis  use.  Held,  that  the  husband  could  not  maintain  that  action  against  the  de- 
fendant without  proving  such  an  agency,  or  some  recognition  by  him  of  his  daughter's 
nfht,  so  as  to  establish  a  privity  qetween  the  plaintiff'  and  defendant,  and  avoid  the 
qoestion  of  title,  which  would  otherwise  have  arisen. 
ScmhUf  the  husband  mi^t  sue  alone. 

L  3 
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1834.  of  his  will,  by  which  he  bequeathed  his  whole  property, 
consisting  of  some  freehold  intermixed  with  copyhold, 
to  his  widow  for  life,  to  Elizabeth  his  daughter,  wife  of 
Marshall,  j^  Freeman^  for  Kfe,  to  J.  Freeman  for  life,  and  lastly, 
to  his  grand-daughter  (the  wife  of  the  defendant)  for 
life,  and  to  the  survivor  of  the  four  (a).  Mrs.  Marshall 
having  survived  the  three  former  devisees,  and  claiming 
by  descent  as  sole  heiress  of  Swan,  took  possession  of 
the  freehold,  and  in  October  1804  was  admitted  tenant 
of  the  copyhold,  being  described  on  the  roll  as  sole 
heiress  of  Elizabeth  Freeman,  there  described  as  owner 
of  the  fee  to  herself  and  her  heirs.  In  1810  Mrs. 
Marshall  died  intestate,  seised  in  fee  of  both  freehold 
and  copyhold,  leaving  a  daughter  a  sole  heiress,  who  m 
the  November  of  the  same  year  was  admitted  tenant  of 
the  copyhold.  The  defendant  administered  to  his  wife, 
but  it  did  not  appear  whether  he  was  cognizant  of  the 
fact,  that  either  she  or  his  daughter  had  been  admitted, 
nor  was  it  shown  th^t  the  daughter  was  a  minor  or  not 
at  that  time  (6).  From  the  time  of  his  wife's  death  in 
1810  to  that  of  the  action  brought,  the  defendant  had  the 
entire  uninterrupted  possession  of  the  copyhold  as  weU 
as  the  freehold,  and  let  them  from  time  to  time,  but  always 
together  to  one  tenant  at  an  entire  rent(c),  and  constantly 
received  the  rents  without  accounting  to  his  daughter. 
There  was  no  distinct  evidence  whether  the  rents  were 
received  by  him  or  not  in  his  wife's  life-time  after  her 
admission  in  1804,  but  it  was  not  disputed  that  they 

(a)  See  Tomlinum  v.  Dightmu  1  Pcerc  Williams,  149. 

(b)  It  was  suggested,  that  on  the  death  of  Mrs.  Marshall  in  1810,  the 
lord  conceived  the  defendant  to  be  entitled  to  the  copyhold  as  tenant  bjf 
the  curtesy,  which  he  supposed  to  be  the  custom  of  the  manor.  On  Mib- 
scquent  search  of  the  rolls  no  instance  proving  such  custom  appeared, 
whereas  the  heirs  of  female  copyholders  dying  intestate  leaving  husbands, 
had  been  always  admitted  on  such  deaths  taking  place. 

(f)  The  copyhold  was  in  value  10/.  a  year,  one-fourth  of  the  whole. 
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were,  and  there  was  no  other  evidence  of  the  title  of       1834. 
an;  party  to  the  premises  except  from  the  court  rolls. 
In  1815  the  defendant's  daughter  married  the  plaintiffl 
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Upon  this  evidence,  Coleridge  Serjt.,  for  the  de* 
fendant,  objected  that  the  plaintiff's  claim  being  vir- 
tually for  rent,  and  there  being  no  proof  of  privity 
between  the  parties  or  that  defendant  had  ever  admitted 
any  right  of  the  plaintiff  or  his  wife  to  the  copyhold, 
the  question  resolved  itself  into  one  of  title,  which  could 
not  be  tried  in  this  form  of  action,  Marshall  v.  Hop- 
Hm  (a) ;  and  also  that  though  the  defendant's  liability 
arose,  if  at  all,  from  an  implied  contract,  the  foundation 
of  which  was  the  wife's  tide,  she  was  nevertheless  not 
jdned  in  the  action  as  co-plaintiff;  and  the  learned 
Baron  gave  leave  to  enter  a  nonsuit,  subject  to  which 
tlie  plaintiff  had  a  verdict  for  60/.  A  rule  having  been 
obtained  accordingly, 

Erie  showed  cause.  First,  the  action  of  indebitatus 
assumpsit  for  money  had  and  received,  has  been  held 
to  apply  to  a  case  like  the  present,  where  though  no 
contract  between  the  parties  can  be  shown,  money  has 
come  to  the  hands  of  the  defendant  which  he  has  no 
right  to  keep,  and  which  ought  to  have  been  paid  to  the 
plaintiff,  e.  g.  the  profits  of  an  office  usurped  by  the 
defendant;  Arru  \,  Stukelyib).  The  defendant  came 
into  receipt  of  the  rent  of  the  copyhold  in  1804,  as 
husband  of  the  heiress,  and  continued  in  it  in  her 
right  till  1810,  afterwards  tiU  1815  as  guardian  of 
his  daughter,  and  since  as  bailiff  or  agent  to  her  and 
her  husband.  That  is  not  a  possession  by  the  de- 
fendant adverse  to  the  right  of  his  daughter,  so  as  to 

(a)  16  East,  309. 

(6)  2  Mod.  260 ;  see  S  Lord  Raj^mond,  703. 
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raise  a  question  of  title  which  would  not  be  triable  in 
this  form  of  action.  The  defendant  did  not  hold  ad- 
versely to  the  title  of  his  daughter  but  consistently  with 
it,  for  he  having  staid  in  after  her  title  accrued  by 
admission  consequent  on  her  inheritance,  must  be  taken 
to  have  received  the  rent  as  her  bailiff,  though  he 
originally  came  in  in  right  of  his  wife.  The  pre- 
sumption of  law  is,  that  he  entered  as  father  and 
guardian  of  his  daughter,  the  heiress,  in  order  to  pro- 
tect and  preserve  her  possession ;  see  Plowden^  306; 
Co.  Lit.  24S  a;  Lit.  s.  396;  1  RoUe's  Abridg.  659,  tit 
Disseisin  (C)  pi.  13.  p.  659  (a) ;  BuU.  N.  P.  102  b. 
Page  V.  Selsby.  And  the  law  will  not  presume  an 
adverse  claim  by  him.  [Bay ley  B.  Doe  v.  Keen  (6) 
shows  that  where  a  mother  died  and  her  copyhold 
descended  to  her  daughter,  she,  if  an  in&nt,  might 
consider  her  father's  entry  as  being  for  her  use,  ao 
as  to  transmit  her  right  to  it  to  her  heirs.]  The  length 
of  his  possession  will  not  make  this  possession  adverse, 
for  the  origin  of  it  being  shown,  it  will  be  presumed 
to  continue  the  same  in  the  absence  of  positive  evi- 
dence to  the  contrary,  Doe  d.  Fenwick  v.  Reed(e)* 
Arris  v.  Siukely  (d)  was  indebitatus  assumpsit  for 
money  received  by  the  defendant  to  the  use  of  the 
plaintiff  for  the  profits  of  an  office,  and  PoUex/en^  for 
the  defendant,  argued  that  that  form  of  action  would 
not  lie  for  want  of  a  privity  of  contract ;  but  the  court 
held  the  contrary,  saying  an  indebitatus  assumpsit 
for  rent  received  by  one  who  pretends  a  title,  for  in 
such  case  an  account  will  lie.  Hasser  v.  WalUs  {e)  b 
a  case  where  a  woman  whose  rents  had  been  recovered 

(a)  The  passage  in  Rolle  is  thus  stated  m  a  similar  title  and  placitom  In 
Viner: — If  gfkardian  by  nartare  makes  a  lease  by  bdentnre  to  one  being  viKkr 
tlie  title  of  the  infant,  rendering  rent  to  himself,  which  is  paid  accordioglji 
yet  this  is  not  any  disseisin  to  the  infant     P.  3.  Ja.  B.  R.  per  Tan/icld. 

(6)  7  T.  R.  386.  (c)  5  B.  &  Aid.  tSt. 

(d)  2  Mod.  260.  263,  (e)  1  Salk.  38. 
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by  a  person  who  she  supposed  her  husband^  was  held        1^34. 
intitled  to  recover  them  from  him  in  this  form  of  action, 
after  discovering  that  he  had  a  former  wife  living. 
Luukm  V.  Hooper  {a)  will  be  cited  to  show  that  eject-    Marshall. 
ment  was  the  proper  remedy  by  which  the  possession 
and  mesne  profits  might  have  been  recovered  from  the 
tenant  in  possession,  but  it  seems  that  he  would  be 
discharged  by  payment  to  the  defendant,  the  apparent 
owner,  without  notice  to  the  contrary  from  the  party 
entitled  (6).    Secondly,  assuming  the  present  to  be  the 
proper  form  of  action,  the  plsdntiff  was  not  obliged  to 
jnn  his  wife  as  a  co-plaintiff.     [Bayky  B.   Can  this 
phdntiff,  who  has  a  joint  estate  with  his  wife,  never 
hiving  been  admitted  to  sole  seisin,  maintain  this  ac- 
tion in  his  own  name  ?    The  husband's  right  results 
from  the  wife's  legal  copyhold  interest  in  and  right  to 
the  seisin  of  this  land  before  coverture;  then  if  she 
ik»ie  is  legal  copyholder,   she  only,  or  her  husband 
joined  with  her,  are  entitled  to  the  legal  profits.]   That 
aught  apply  had  the  action  been  use  and  occupation 
of  the  wife's  land.     [Bayley  B.     Bidgood  v.  Way  (c) 
shows,  that  to  join  her  in  that  form  of  action  without 
aDeging  the  land  to  be  hers  in  the  declaration,  is  error.] 
But  many  cases  cited  in  Comyns's  Digest^  tit.  Baron  and 
Feme,  (X.)  (d)  show  that  in  actions  for  a  rent  or  profit 
accrued  during  coverture  to  the  husband  in  right  of 
his  wife,  he  has  the  option  to  join  his  wife  or  sue  alone, 
in  which  last  case  the  damages  would  go  to  his  ex- 
ecutors, whereas  in  the  former  they  would  survive  to 
W.  But  this  is  not  an  action  in  respect  of  the  land,  or 

(t)  Coirpcr,  418  ;  see  15  Eut,  313. 

(6)  1  Salk.  28.  Qu.  See  Cunningham  v.  Latorents,  Clerk,  1  Bac.  Ab. 
t60,  6th  edit. 

(«)  2  W.  Bk.  1S36. 

(0  Particalarly  OUwrne  v.  Walladen,  1  Mod.  273.  per  Twisden  J., 
><>PPoitiog  Wite  ▼•  BeUetU,  Cro.  Jac.  443. 
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an  ejectment  on  a  wrongful  possession,  but  is  founded 
on  the  implied  duty  of  the  defendant  as  bailiff  to 
account  to  the  plaintiff  in  right  of  his  wife  for  money 
received  as  profits  of  the  estate.  The  plaintiff  may 
sue  alone  for  that  money  as  a  chattel  of  his  wife,  and 
the  presumption  of  law  under  the  cases  of  relationship 
is,  that  the  long  possession  of  the  defendant  was  not 
adverse  to  her  right.  \Bayley  B.  Could  the  husband 
alone  have  maintained  ejectment  ?] 


Coleridge  Serjt.  contr^.  On  the  first  point  it  has 
been  assmned  that  the  defendant  could  have  no  title 
to  the  possession  but  that  under  which  his  daughter 
claimed  as  heir,  and  that  assuming  her  to  have  a  good 
title,  his  possession  could  not  be  adverse  so  as  to  work 
a  disseisin.  For  this  purpose  it  was  insisted  that  this 
case  bore  an  analogy  to  the  doctrine  quoted  from 
PlowdeUf  Coke,  and  RoUe,  that  the  entry  and  pos- 
session by  a  younger  brother  are  considered  to  take 
place  on  behalf  of  the  elder,  on  account  of  the 
privity  of  blood  between  them,  (a)  in  order  to  rebut 
the  presumption  arising  from  all  the  facts,  viz.  that 
the  defendant's  long  possession  was  adverse,  and  to 
make  him  a  bailiff  or  agent  to  his  daughter  in  respect 
of  the  rent  of  the  copyhold.  But  there  is  no  proof  of 
her  infancy  at  her  mother's  deaths  so  that  Doe  v* 
Keen(b),  in  which  Lord  Kenyon  rested  his  judgment 
on  the  fact  of  infancy  of  the  heir  at  the  death  of  the 
ancestor,  does  not  apply.  [Bayley  B.  There  is  no 
evidence  that  the  father  knew  that  his  daughter  had 
been  admitted,  that  he  ever  accounted  since  1810,  or 
that  his  title  was  the  same  as  her's.]     His  possession 


(a)  No  longer  in  force  as  to  transactions  subsequent  to  1  Jtme  1833  ; 
3  &  4  W.  4.  c.  42.  s.  13. 
(6)  7  T.  R.  386. 
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has  been  apparently  continuous  and  undisputed  since        18t34. 
1810;    he  has   from  time   to  time   let  the    copyhold 
together  with  the  freehold^  of  which  he  is  confessedly 
tenant  by  the  curtesy,  without  accounting  to  his  daugh-     Marsuall. 
tcr  or  recognizing  her  title.     Jayne  v.  Price  (a)  shows^ 
that  the  circumstance  of  long  uninterrupted  possession 
m  the  neighbourhood  of  the  party  who  had  the  ap« 
parent  right  to  disturb  it,  b  strong  to  show  that  pos- 
session to  be  adverse,  and  to  rebut  the  presumption  of 
a  previous  seisin  in  fee  in  another,  from  whom  it  would, 
in  such  case,  have  descended  to  the  party  who  did  not 
claim.     Again,  as  this  form  of  action  is  founded  on  the 
supposed  agency  of  the  defendant  to  his  daughter,  the 
plaintiff*  was  bound  to  show  her  admission,  after  which 
the  whole  became  a  question  of  title  not  triable  in  this 
action,  MarshaU  v.  Hopkins  (6).     [  Vaughan  B.     In 
Cmmingham  and  ux.  v.  Lawrents,   Worcester  spring 
assizes  1788,    1st  Bcu:.  Abr.  6  ed.  260,  tit.  Assumpsit , 
(A.)  the  question  was,  whether,  when  the  defendant 
claims  title,  an  action  of  assumpsit  for  the  rents  re- 
ceived will  Ue  against  him ;  and  Wilson  J.  nonsuited 
the  plaintiff*,  being  of  opinion  that  the  action  should 
have  been  framed  in  ejectment.]     The  defendant  may 
have  thought  himself  to  be  tenant  by  the  curtesy  by 
the  custom  of  the  manor,  which  would  be  adverse  to 
his  daughter's   title,  though  derived  from  the    same 
source.     He  cannot  be  shown  to  be  tenant  to  her.     If 
he  could  be  shown  to  be  her  baiUff^,  his  lessee  must  be 
the  plaintiff*'s  tenant,  and  use  and  occupation  would 
have  been  sustainable  against  him ;  but  neither  he  nor 
his  lessee,  the  actual  occupiers,  could  be  sued  in  that 
>ctbn  for  use  and  occupation,  for  want  of  privity  of 
contract  in  both  cases.     Nor  is  that  an  action  in  which 
to  try  the  title  to  land,  per  Lord  Kenyon^  TWn.  37 

(a)  5  taunU  3«6.  (6)  15  East,  309. 
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1834.  Geo.  3.  (a)  [Bayley  B.  The  same  principle  is  acted 
on  in  Lindon  v.  Hooper  (b),  on  the  ground  that  a  de- 
fendant may  be  unprepared  to  meet,  in  this  form  of 
Marshall,  action,  the  questions  which  belong  to  another.  There 
the  party  who  had  paid  money  for  release  of  cattle 
taken  damage  feasant  under  a  distress  which  turned 
out  to  be  illegal,  was  not  allowed  to  recover  it  back  as 
money  paid,  on  the  ground  that  had  he  sued  in  re- 
plevin or  trespass,  the  defendant  would  have  been 
properly  prepared  to  meet  the  various  questions  which 
would  arise  respecting  the  distress.]  Nor  is  there  pri- 
vity between  the  plaintiff  and  the  defendant  as  to  the 
receipt  of  this  money,  Stephens  v.  Badcock  (c).  Baron 
V.  Husband  (d).  This  never  was  the  money  or  rent 
of  the  plaintiff  recovered  by  the  defendant  (e),  for  die 
defendant  had  let  the  copyhold,  assumed  to  belong  to 
the  plaintiff,  at  an  entire  rent,  with  his  own  freehold. 
No  action  of  account  would  lie  here  as  in  Arris  v. 
Stukely  {/)  it  would  have  done  for  the  known  fees  of 
the  plaintiff's  office  received  by  the  defendant.  Thus^ 
in  Howard  v.  Wood(g),  the  Court  say  it  would  be  hard, 
perhaps,  to  maintain  this  action  even  for  the  fees  of' a 
steward  of  a  court-leet  were  it  then  a  new  case.  In  both 
those  instances  it  was  probably  permitted,  in  order  to 
prevent  the  necessity  for  an  assize.  In  Arris  v.  Stuhely 
it  is  said  arguendo,  where  one  receives  my  rent  I 
may  charge  him  as  bailiff  or  receiver,  so  if  one  re- 
ceives my  money  without  my  order ;  but  that  does  not 
apply  to  cases  where  there  is  any  question  about  the 

(a)  MS.  cited  in  WooifaWa  Landlord  Md  Tenant,  2d  ed.  4S4b 
(6)  Cowper,  418.  (c)  3  B.  &  Adol.  354. 

(d)  4B.  &  Ado].  611. 

(e)  See  Yates  v.  BeU,  S  B.  &c  Aid.  643  -,    WUlidm  ▼.  Everett,  14  Eut^ 
583. 

(/)  2  Mod.  260.  (g)  2  Levinz,  245. 
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1834.  tion.  It  seems  to  us  that  some  evidence  was  necessary 
to  be  given  for  the  plaintiff  to  establish  the  relation  of 
agent  to  the*  plaintiff.  But  here  was  nothing  to  show 
Marshall,  fj^^  copyhold  to  have  been  dealt  with,  or  rents  received 
by  him  in  that  character,  or  any  otherwise  than  as 
owner.  He  had  let  the  land  in  question  from  time  to 
time,  and  was  not  shown  to  have  recognized  the  plain- 
tiff or  his  wife  as  his  principals.  No  title  in  any  of  the 
parties  was  shown,  except  from  the  court-rolls;  from 
them  the  title  appeared  to  have  been  only  in  the  wife 
of  the  defendant  and  his  daughter,  but  whether  the 
defendant  was  privy  to,  or  appeared  at  the  admission 
of  either  did  not  appear ;  and  though  admission  is  in 
general  necessary  to  clothe  a  party  interested  in  copy* 
hold  with  a  legal  right  to  it,  it  is  known  to  be  easily 
obtained,  as  it  is  left  to  other  means  of  proof  to  show 
how  the  party  admitted  is  entitled  to  the  estate  in  the 
copyhold.  However  that  may  have  been,  we  are  of 
opinion  that  in  the  absence  of  proof  of  agency  of  the 
defendant,  or  recognition  by  him  of  any  paramount 
right  in  his  wife,  his  daughter,  or  the  plaintiff  her 
husband,  the  present  verdict  cannot  stand.  But  as  it 
might  have  been  in  the  plaintiff's  power  to  have  proved 
such  agency  at  the  last  trial,  had  that  point  been  in- 
sisted on,  or  as  it  might  be  procured  in  the  event  of  a 
new  trial  being  granted,  we  think  that  the  plaintiff* 
should  have  the  option  of  having  a  new  trial  on  pay- 
ment of  costs,  or  submitting  to  judgment  of  nonsuit. 
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1834.. 
Lewis  against  Eicke,  ^-^^^^^ 

AN  the  4th  November  the  sheriff  of  Kent  seized  Where  on  a 
goods  at  the  house  of  the  defendant  under  a  tes-  by  a  sheriff 
latum  fi.  fa.;  and  on  the  5th  was  ruled  to  return  the  ""derthead- 

verse  claim 

writ    On  the  6th  he  was  served  with  a  notice  by  the  act,i&2ll^.4. 
defendant^  Charles  Eicke,   that  the  goods  were  the  cia^mant^did 
property  of,    and  claimed  by,    William   Eicke.      W,  not  appear, 
Hche  was  the  defendant's  brother.     The  sheriff  there-  charged  the  " 
upon  obtained  a  rule  under  1  &  2  FF.  4.  c.  58.  callinfi:  rule  as  re- 

,  ,  garded  the 

on  the  execution  creditor  and  claimant  to  appear  and  piaintiffin  the 
maintain  or  relinquish  their  respective  claims  to  the  f**"*®^  ^ 
goods.  claim  of  the 

Hutchinson  showed  cause  for  the  plaintiff,  on  afBda-  ^d'caSed 
Tits  throwing  suspicion  on  the  transaction  between  the  on  *>>"»  and 
brothers,  and  noticing  that  the  notice  of  claim  was  to  show  cause 
not  given  by  W.  Eicke  but  by  the  defendant.  "^^y  ^^h  ^^ 

The  claimant  did  not  appear,  upon  which  the  fol-  should  not  pay 
lowing  rule  was  made :  — **  That  the  said  rule  be  dis-  ^^'J^d^thl^s^^^ 
charged,  as  far  as  regards  the  plaintiff  in  this  action,  their  respec- 
and  that  the  claim  of  TT.  Eicke,  named  in  the  said  rule,  t^^^^^^' 
be  barred,  the  sheriff  to  have  six  days  time  to  return  the  rule, 
the  writ  of  fi.  fa.  herein,  and  that  the  defendant  and 
the  said   W.  Eicke  respectively  show  cause  on    the 
second  day  of  next  Hilary  term,  why  they,  or  one  of 
them,  should  not  pay  to  the  plaintiff  and  to  the  said 
sheriff  their  respective  costs  of  and  occasioned  by  the 
said  rule,  on  notice  of  the  rule  to  be  given  to  the  de- 
fendant, and  also  to  W.  Eicke. 

Afterwards  in  this  term  Humfrey  showed  cause  on 
behalf  of  W.  Eicke  against  the  last-mentioned  rule, 

^hich  was  made  absolute  against  the  defendant  Charles 

Eicke, 
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Summers  against  Moseley,  Esq.  Sheriff  of 

Shropshire. 

A  party  served  TAEBT  on  32  Geo.  2.  c.  28.  ss.  1  and  2.,  for  penalties, 
poena  duces  ^^^  ^^^  count  Stated  the  arrest  of  plaintiff  by 

tecum  is  bound  ^y^^  defendant,  then  and  there  being  sheriff  of  Salop, 
to  produce  the  ^  .... 

^  required  docu-  by  virtue  of  a  writ  of  capias,  at  suit  of  William  GoodaU, 

ZS^^n^iZt'  directed  to  the  said  sheriff,  and  indorsed  for  bail  for 
be  swom^Thus  27/.  2*.  7 J.  That  plaintiff  being  so  arrested  for  the 
gainst  a  sheriff  c^use  aforesaid  by  virtue  of  the  said  writ,  defendant 
upon  32  Geo,    not  regarding  the  statute  &c.,  conveyed  and  carried  &c. 

2.  c.  28.  for  a  j  ^ 

penalty  incur-   the  said  plaintiff  SO  by  him,  the  said  defendant,  ar- 

red  by  theact  rested  and  being  in  his  custody  by  virtue  of  the  said 
of  his  officer  in        ,  ,  °  •'     '' 

taking  a  party   writ,  to  a  certain  tavern,  alehouse,  and  public  victual- 

ml^e  p,^"/*  ^'"g  ^°"««'  belonging  to  one  W.  S.,  called  the  New  Inn, 
to  a  tavern,  situate  and  being  in  Bridgnorth,  without  the  free  and 
free  and  volun-  voluntary  consent  of  him  the  said  plaintiff,  and  against 
tary  consent,  |jis  consent  and  will,  and  did  then  and  there  keep  and  de- 
thatthe  officer,  tain  him  the  said  plaintiff,  so  by  him  the  said  defend- 
after  being  j^jj^  arrested  and  being  in  his  custody,  by  virtue  of  the 
served  with  a  .  . 

subpcena duces  said  writ,  at  and  in  the  said  tavern  &c.,  ten  hours  then 

part^f  the'  ^  ^^^^  following,  without  his  free  &c.  consent,  and  against 

plaintiff,  must  the  consent  and  will  of  him  the  said  plaintiff*  contrary 

warrant  in  ^^  ^^^  ^^^^  statute^  &c..  Concluding  under  the  statute 

court  without  for  a  penalty  of  50/.  to  the  plaintiff,  being  the  party 

cessary  to  grieved, 

swear  him  as        Second  count.     That  plaintiff  being  so  arrested  and 

a  witness.  ... 

Carrying  an  continuing  in  Custody  &c.,  defendant  further  disregard- 
to'^public-^'^  ^  ^"S  ^^'>  afterwards  did  carry  and  begin  to  carry  the 
houses  within    said  plaintiff  to  a  certain  gaol  within  the  said  sheriff's 

twenty-four 

hours  from  the 

arrest  without  lodging  him  in  gaol  within  that  time,  is  not  a  beginning  to  **  carry  (o 

gaol "  within  32  G.  2.  c.  28.  s.  1. 

Setnbley  if  a  party  is  arrested  on  mesne  process,  and  wlien  called  on  by  the  officer 
to  name  a  safe  &c.  dwelling-house  to  which  he  will  be  carried,  names  his  own  house, 
to  which  the  officer  objects  pursuant  to  sect.  1 .  of  the  act.  he  cannot  be  carried  to 
any  tavern  &c.  without  his  free  consent. 


Summers 

V, 


IN  THE  Fourth  Year  of  WILLIAM  IV.  159 

bailiwick,  to  wit,  the  gaol  of  our  said  lord  the  king  of  1834. 
and  for  the  said  county,  situate  and  being  at  Shrews- 
hwry^  in  the  county  aforesaid,  within  24  hours  from  the 
time  of  the  said  arrest,  to  wit,  within  the  space  of  1 1  Moselet. 
hoars  from  that  time,  against  the  will  of  the  said 
plaintiff,  contrary  to  the  form  of  the  statute  &c.,  where- 
by &€.,  (not  averring  that  the  plaintiff  had  not  refused 
to  be  carried  to  some  safe  and  convenient  dwelling- 
house  of  his  own  nomination  &c.) 

Third  count,  that  plaintiff  being  so  arrested  and 
eootinuing  &c.,  the  said  defendant  further  disregarding 
&c,did  afterwards  and  whilst  the  said  plaintiff  was  being 
carried  on  his  way  to  gaol  by  the  said  plaintiff,  as  in 
die  said  second  count  mentioned,  convey  and  carry  &c. 
the  said  pkuntiff  to  a  certain  other  tavern  &c.  belong- 
ii^  to  one  M.  R.  called  the  White  Hart,  situate  at 
Much  Wenlock^  in  the  county  aforesaid,  without  the 
fiee  and  voluntary  consent  of  him  the  said  plaintiff, 
and  against  his  consent  and  will,  and  did  then  and 
there  keep  and  detain  him  the  said  plaintiff)  so  by  him 
the  said  defendant  arrested  and  being  in  his  custody, 
by  ?irtue  of  the  said  writ,  at  and  in  the  said  last-men- 
tioned tavern  &c.  for  and  during  the  whole  of  the 
night  of  the  day  last  aforesaid  and  until  the  morning  of 
die  following  day,  the  same  being  a  long  space  of  time, 
to  wit,  the  space  of  ten  hours,  without  the  free  and 
vohintary  consent,  and  against  the  consent  and  will  of 
hhn  the  said,  plaintiff,  contrary  &c. 

Fourth  count,  for  carrying  plaintiff  to  another  tavern 
Recalled  the  Mermaid,  in  Shrewsbury^  without  his  free 
&c  consent. 

BHUi  count,  for  conveying  and  carrying  plaintiff  to 
die  private  house  of  a  certain  officer  of  the  said  de- 
fendant as  sheriff,  without  the  free  and  voluntary 
<:oo8ent  of  him   the   said    plaintiff,   and  against  his 
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1834.        consent  and  will,  and  keeping  and  detaining  bim  there 

SuMMERg      *^^  ^"  ^^^^'  whereby  &c. 

V,  Sixth   count,    for    conveying    plaintiff   to    another 

tavern  &c.  belonging  to  one  J.  G.,  called  the  Masan^s 
Arms^  situate  at  Shrewsbury.      Plea :   general  issue. 
At  the  trial  at   the  last  assizes  for  Shropshire^  be* 
fore  Gumey  B.,  it  appeared,  that  a  writ  of  capias 
against  the  plaintiff,  at  suit  of  one  Goodall,  having 
been  delivered  to  the  defendant,   he   issued  a  war- 
rant for  his  arrest,  directed  to  three  officers,  named 
Kinseyt  Ambrose  JoneSy  another  Jones^  and  to  the 
county  jailor.      On   the    morning  of  the  22d   May 
Kinsey  met  the  plaintiff  in  Bridgnorth,  and   telling 
him  he  had  a  warrant  against  him  at  GoodalTs  sui^ 
asked  if  he  would  pay  the  debt  or  give  bail?     The 
plaintiff  answered,  he  would  give  bail.     Kinsey  asked 
him  where  he  would  go  to  ?     Plaintiff  answered,  to  his 
brother's,  which  was  a  few  yards  off,  that  being  also 
the  plaintiff's  own  place  of  residence,  (see  33  Geo.  2. 
c.  28.  s.  1.)    Kinsey  said,  no,  we  will  go  to  the  New 
Inn  ;  plaintiff  objected,  that  he  and  the  landlord  were 
at  variance,  but  Kinsey  said,  they  should  not  see  him, 
and  they  continued  to  walk  together  in  that  direction, 
as  they  had  previously  done ;  and,  on  arriving  there, 
went  into  the  house,  where  the  follower  remained  with 
the  plaintiff  all  day.     Kinsey,  having  gone  elsewhere, 
did  not  return  till  the  evening,  and  after  much  nego- 
ciation  about   a  bail-bond,  the  refusal  of  which   by 
the  officer  formed    the  subject  of  a  second    action, 
Kinsey  proposed  to  plaintiff,  at  ten  o'clock  at  night, 
that,  as  his  friends  did  not  come  forward,  he  should 
go  with  him  to  Shrewsbury,  there  to  see  the  Ambrose 
Jones  to  whom  the  writ  was  also  directed,  in  order 
that,  as  the  plaintiff  was  connected  with  him,  he  might 
be  induced  to  settle  the   debt.      They  accordingly 
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let  out  in  Khuey's  gig  for  that  purpose,  and,  on 
getting  near  Wenlock,  Kiruey  asked  the  plaintiff  to 
QiDie  the  house  where  they  should  spend  the  night ; 
on  hb  answering,  the  White  Harl,  they  slept  there, 
and  next  day  went  to  Shrewsbury^  to  the  Mermaid  Inn, 
to  tee  Ambrose  Janes,  who  was  expected  there.  He 
not  being  arrived,  Kinsey  and  plaintiff  walked  together 
to  the  house  of  the  former,  and  afterwards  towards 
Joaes'n  house,  but  stopped  at  the  Mason'9  Arms  on 
the  way  for  an  hour,  from  whence  they  went  to  the 
Mermaid,  where  Jones  came  and  took  a  bail-bond 
ezeeuted  by  the  defendant  and  one  Elcock.  Notice 
wt8  given  to  the  defendant's  attorney,  who  was  in  the 
under-sheriff's  office,  to  produce  the  writ  and  warrant. 
After  protest  by  the  under-sheriff  against  producing 
die  writ  in  this  action  against  the  sheriff  (a),  he  pro- 
duced the  writ  which  had  not  been  returned  (6).  The 
writ  was  thus  indorsed,  "  This  writ  was  executed  by 
lae  the  SM  May  1833,  by  arresting  the  defendant. 
W,Kmsey.^  Next,  in  brder  to  connect  the  sheriff 
with  the  act  of  his  officer,  Kinsey  having  been  released 
in  an  the  Uiree  actions,  was  then  called  by  plaintiff,  on 
Us  labpcena  duces  tecum,  to  produce  the  warrant.  He 
lefiised  to  produce  it  till  sworn  as  a  witness ;  but  on  an 
mtimation  from  the  court,  produced  it,  leave  being 
gtfen  to  the  defendant  to  move  for  a  nonsuit,  if  it  had 
been  improperly  received.  It  was  identified  by  the 
under-sheriff,  as  having  been  lately  returned  by  him  to 
the  officer  who  had  left  it  at  the  office,  as  was  often  his 
practice ;  whether  the  warrant  was  thus  returned  to 
Um  before  or  after  the  notice  to  produce  it  had  been 
scnred  by  the  plamtiff  on  the  defendant's  attorney,  did 


183f. 
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(a)  See  SnowbaU  v.  Goodrkke,  4  B.  &  Adol.  541. 
(^)  The  sheriff  had  not  been  itiled  by  the  plaintiff  to  return  the  writ, 
vhoi  the  writ  or  executed  copy  might  have  been  procured  from  the  custos 
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not  appear  (a) ;  and,  on  comparing  the  writ  with  the- 
warrant,  the  indorsement  on  the  former  was  disco- 
vered ;  but  it  was  not  shown  to  be  the  course  of  office 
for  the  under-sheriff  to  write  on  the  writ  the  name  of 
the  officer  selected  to  execute  the  warrant,  though  it 
was  the  course  to  enter  his  name  in  a  book  kept  at  the 
sheriff's  office  containing  entries  of  the  writs.  This 
book  was  sent  for  at  the  judge's  request  to  the  under- 
sheriff,  and  the  entry  inspected,  but  it  did  not  mentioa 
Kinsej/s  name.  No  course  of  office,  calling  on  the 
liffs  to  indorse  on  writs  the  day  of  their  execution, 
proved.  It  was  next  objected,  that  the  second  count, 
charging  the  defendant  with  carrying  and  beginning 
to  carry  the  plaintiff  to  the  county  gaol,  was  not  sup^ 
ported  in  evidence,  no  ''  carrying  to  gaol"  being  shown;, 
and  that  a  ''  beginning  to  carry"  was  not  actionable 
within  the  act.  The  plaintiff  had  a  verdict  on  the  two 
first  counts  for  two  penalties  of  50/.  each,  with  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  the  dfr« 
fendant,  or  reduce  the  damages  to  one  penalty  only. 
In  Michaelmas  term  a  rule  was  granted  on  both  points; 
Bayley  B.  observing  on  the  latter,  that  Dewhirsi  v. 
Pearson  (b)  showed,  that  in  a  case  where  the  party  is 
actually  carried  to  prison,  the  twenty-four  hours  are  to 
be  counted  from  the  arrest  to  the  time  when  the  officer 
began  to  carry  him  thither. 


Ludlow  Serjt.,  and  Whateley  showed  cause.     Davii 


*  (a)  Upon  this  Bayley  B.  remarked,  that  to  return  it  to  the  officer  after 
i)ie  notice  would  not  have  been  proper,  and  seemed  to  think,  that  it  the 
officer  parted  with  the  custody  of  the  warrant  by  returning  it  to  the  ihefiff, 
its  safe  place  of  deposit  was  in  the  sheriff's  office,  and  not  in  the  officer's  hands; 
and  that  if  it  was  directed  to  more  than  one  officer,  it  was  tlie  sheriff's  duty 
to  be  aware  which  of  them  had  executed  it. 
(6)  Ante,  Vol.  III.  242;  see  Simpvm  v.  Rento/i,  5  B.  &  Adol.  S5,  S.  P. 
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UM.       BUddk  T.  jtrdktrfml  Stmtt  t.  Mm  AmK{i\  Smawbatt 
▼.  Gttudb  iuU  (cjL    [Bmgle^  IL  Evidenee  of  a  regultt 


idkd  tm'^RmJ^md  jad  Co.*  is  not  so 
that  BHide  m  das  cne.]  On  die  second 
die  obfect  of  die  sIMnle  ms  laaefial.  to  prerenl 
die  party  jucjUuI  bom  besa^  bKiied  wmmj  from  lut 
liif  iMlt  WMUM  S41ioiin^  so  as  tonaveiiotiiBe  topfocne 
hoi — an  act  eqpaBy  injuikms  toUai  as  if  he  was  taken 
abaofaitdy  to  ^  in  dbal  tiM.  [Bmyltf  B.  The  oidy 
question  is,  when  the  drfrndant  b^an  to  cany  Ae 
plaintiff  to  gacJ?  That  depends  on  whether  he  was 
actoaDy  carried  dndier.]  DemUrti  t.  Pearsom{d) 
Aow%  diat  b^innii^  to  carry  to  gaol  within  the  M 
hours  is  against  the  act,  dioiigh  he  he  not  lodged  Aem 
widiin  that  time.  Potting  a  defendant  in  course  of 
remoral  towards  gaol  nidiin  24  hours  from  die  arrest^ 
entides  him  to  the  benefit  of  tliis  ac^  whedier  he  be 
lodged  in  gaol  or  not;  or  he  might  hare  been  carried 
about  the  country  in  custody  ^rithoot  remedy  nndtf 
dns  act,  not  having  been  finaDy  lodged  in  gaol.  The 
distinction  between  ''gaol**  and  *' prison**  in  the  act  are, 
that  one  is  the  sheriff^s  county  gaol,  the  othor,  any 
other  place  of  confinement  within  the  county. 

The  Court  intimated  their  dear  opinion  that  die 
plaintiff  had  not  been  *'  carried  to  a  gaol  or  prison*' 
within  the  act,  by  accompanying  the  office  rto  the  dtf* 
ferent  inns  and  other  places  in  Wenlock  and  Shrem§^ 
bury. 

Talfourd  Serjt.,  and  Godson,  in  support  of  the  rule. 
The  counsel  for  the  plaintiff  relied  on  the  warrant  to 
prove  the  connection  between  the  sheriff  and  the  baiKff 

(o)  Cowp.  63.        (6)  Ante,  Vol.  II.  t37.         (c)  4  B.  &  AdoL  511. 
(d)  Ante,  Vol.  III.  242. 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


165 


irithout  calBng  eitriiuic  evidence  of  that  fact     [Bay* 
fejr  B.  I  think  the  evidence  was  complete  to  go  to 
the  jury  before  the  writ  was  put  in.]    The  main  point 
wlkedier  there  is  aothority  in  the  crown  or  its  courts  of 
jwtice  to  call  on  a  person  to  produce  a  document  be- 
longing to  him,  without  his  being  entitled  to  be  sworn 
u  a  witness^  is  still  open  to  argument^  notwithstanding 
die  nisi  prius  decisions  since  1823.    The  clause  of 
hetM  tecum  was  engrafted  on  the  original  subpoena  in 
Older  to  call  on  the  party  summoned  to  appear  as  a 
vitoess  to  produce  a  document  also^  but  is  not  abso- 
ktely  imperatiTe  where  the  witness  has  an  interest  in 
it  as  his  authority  to  do  a  particular  act ;  Miles  r. 
IkiiMOfi(a).    [Bajflejf  B.    In  every  case  where  the 
pirty  sabpcsnaed  brings  the  document  into  court,  the 
jadge  has  a  discretion  to  prevent  the  production  of  it, 
tf  it  would  expose  him  to  penalties  or  be  prejudicial  to 
his  dients  (6).    The  liabilities  of  witnesses  for  not  ap> 
peiring  pursuant  to  process  should  be  considered. 
The  Stat.  5  EUz^  c.  9.  s.  19.,  gives  a  remedy  by  action 
tpinst  persons  on  whom  any  process  out  of  any  court 
of  noord  shaD  be  served  to  testify  or  depose  concerning 
oy  cause  depending  in  any  court.     [Bayley  B.  I 
ooqU  not  find  a  precedent  of  a  subpcena  before  the 
itatDte  of  EUz.    It  is  probable  that  the  language  of 
ttiat  act  was  afterwards  adopted  in  the  writ  in  order 
to  secure  the  remedy  given  by  sect.  13.]    It  has  never 
been  decided  that  a  man  is  bound  by  this  writ  to 
ptiduce  a  document  of  his  own  in  any  court.     In  Rex 
T.  Netkerthong  {c\  the    rated    inhabitants'    overseer 
coBed  on  behalf  of  his  own  parish  to  produce  a  certi- 
ficate firom  the  parish  chesti  would  have  been  incom- 
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(•)  1  Efp.  K.  405. 

W  S«e  caiei  coDeclcd  1  Siaik.  on  £▼.  9d  cd.  87,  w. 
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1834.  petent  as  a  witnsss  for  the  party  calling  hinij  but  h&A{ 
the  mere  depositary  of  the  parish  munimeDts,  was  ai 
that  account  suffered  ex  necessitate  to  produce  du 
MosELET.  document  in  question.  [Bayley  B.  Consider  the  efiee 
of  a  subpoena  calling  on  a  stranger  to  produce  a  parti 
cular  document  of  which  he  is  possessed*  without  \ 
clause  requiring  him  to  testify.]  If  that  clause  migfa 
be  left  out|  a  party  in  the  cause  might  be  served  witl 
the  other  clause  of  duces  tecum  to  which  the  subpceni 
would  then  be  reduced,  the  objection  to  his  giviof 
evidence  in  his  own  case  being  removed.  [Baylejf  B 
That  would  be  improper,  for  he  should  have  notice  1x 
produce,  which  if  disobeyed  lets  in  secondary  evidence 
but  could  not  the  production  of  documents  in  evident 
by  a  person  not  a  party  to  the  cause  be  compelled 
before  the  time  to  which  the  clause  of  subpoena  dooe 
tecum  can  be  traced  ?  Such  a  power  must  have  always 
resided  in  the  crown  for  the  advancement  of  justice  ii 
the  king's  courts.]  Still  it  would  be  only  in  the  dia 
racter  of  witness  subpoenaed  to  testify  and  depose  thai 
the  party  could  be  compelled  to  produce  any  document 
In  Morgan  v.  Brydges  (a)  in  1818,  the  inconvenienci 
under  which  a  plaintiff  labours  in  this  species  of  action 
in  being  often  obliged  to  prove  the  connection  betweei 
the  sheriff  and  himself,  by  the  bailiff,  the  real  defend 
ant  in  the  cause,  was  pressed  on  Abbott  C.  J.,  whi 
however  held,  that  as  he  had  been  called  as  a  witnea 
he  might  be  cross-examined.  [Bayley  B.  There  hi 
was  unnecessarily  examined  for  the  party  who  called 
him.  There,  as  well  as  in  this  case,  the  sheriff  beii^ 
the  defendant  on  the  record  might  have  called  him  ai 
bis  own  witness.  In  this  particular  case  secondarj 
evidence  of  the  warrant  might  have  been  given.]     Ii 


(a)  2  Stark.  N.  P.  C.  314.     See  Rex  y.  BrodU,  id.  472 ;  Rud  v.  Jnm, 
1  id.  132. 


Summers 

V. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  167 

Rex  Y.  Brooke  (a),  a  witness  who  was  sworn  and  pro-        1834. 
duced  a  document  was  not  asked  a  question^  yet  the 
same  learned  C.  J.  held  the  defendant  entitled  to  cross- 
examine  him.     Lord  EUenborough  had  held  the  same      ^o^^^e^ 

mReed  v.  James  {by 

Cur.  adv.  vuU. 

Batley  B.  afterwards  delivered  the  judgment  of 
the  court. — The  question  was,  whether  a  bailiff  to  a 
sheriff  having  been  called  to  produce  a  warrant  had  a 
light  to  insist  on.  being  sworn  according  to  the  ordinary 
ibrais  used  towards  witnesses,  which  would  give  the 
eouDsel  for  the  defendant  the  opportunity  of  cross- 
examining  him,  or  whether  the  plaintiff  could  insist  on 
die  warrant  being  produced  by  him  without  his  being 
svora  as  a  witness.    As  the  cases  which  were  cited  in 
the  argument  were   decided  at   nisi  prius,   we  post- 
poned our  judgment  in  order  to  take  an  opportunity  of 
conferring  with  the  other  judges.     The  result  of  our 
ccnnmunication  has  been,  that  the   decisions   at  nisi 
piius  relied  on  for  the  plaintiff  were  rightly  made,  and 
that  a  sheriff's  officer  may  be  compelled  to  produce  his 
warrant  without  its  being  necessary  for  the  party  calling 
him  to  have  him  sworn,  or  to  ask  him  any  question. 
There  were  particular  circumstances  in  this  case  which 
ought  have  made  it  unnecessary  to  decide  this  point  (c); 
hut  as  it  has  been  argued,  and  is  a  question  desirable 
to  be  settled  by  laying  down  a  distinct  rule  of  law  on 
it,  we  have  thought  it  right  to  pronounce  our  opinion. 

The  origin  of  the  writ  of  subpoena  duces  tecum  does 
iK)t  distinctly  appear.  No  instance  has  been  found  of 
It  before  the  reign  of  Charles  2. ;   Amey  v.  Long  (d). 

(•)  %  Stark.  N.  P  C.  472.  (6)  1  Stark.  N.  P.  C.  132. 

(0  The  teamed  haron  had  thrown  out,  that  as  Kimey'%  name  was  in- 
^"^^  00  the  writ  which  was  produced  from  the  sheriff 's  office,  that  in« 
"^'snofnt  might  be  sufficient  to  connect  the  defendant  with  tlie  act  of  his 
''^.  (rf)  9  East,  473. 
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1834.       But  there  can  be  little  doubt  that  writs  of  subpoena  to 
^^'^'^      require  the  attendance  of  witnesses  and  the  production 

Summers  . 

V.  by  them  of  instruments  in  their  possession,  must  have 

MosELBY.  ]}een  in  use  before  the  passing  of  the  act  5  JEIix.  c  9. 
There  must  have  existed  a  common  law  right  in  the 
crown,  for  the  purposes  of  justice,  to  compel  by  sub« 
poena  the  attendance  of  every  person  cognizant  of  the 
subject-matter  in  suit,  and  also  to  produce  any  docu- 
ment bearing  on  that  subject-matter,  though  in  the  po»« 
session  of  a  stranger  to  the  suit.  Such  a  stranger  is  onfy 
called  to  produce  a  paper  as  and  for  the  required  docBH 
ment,  not  to  identify  it,  which  would  be  done  by  extrinoe 
evidence.  In  numberless  cases,  as  the  party  producing 
a  paper  is  wholly  ignorant  of  every  circumstance  of  tht 
case,  it  would  be  absurd  to  swear  him  as  a  witneas. 
When  a  party  called  on  his  subpoena  duces  tecum  to 
produce  the  document  required,  disobeys  the  writ  by 
not  so  producing  it,  I  have  no  doubt  that  he  is  liable 
to  attachment.  Whether  he  could  require  to  be  awonit 
not  to  give  general  testimony  in  the  cause,  but  to  make 
true  answers  as  to  the  custody  of  the  document  only,  is 
another  question.  But  we  think  that  he  has  no  rig^ 
to  require  the  party  who  calls  him  to  have  him  sworn  in 
that  way  which  would  make  him  a  witness  in  the  cause 
for  all  purposes,  for  he  might  be  a  mere  stranger  to 
the  document,  though  having  the  custody  of  it.  The 
witness,  therefore,  in  this  case  was  properly  called  on  to 
produce  the  warrant,  and  that  production  was  properiy 
enforced  without  swearing  him. 

Rule  for  entering  a  verdict  for  the  defendant 
discharged;  verdict  to  stand  for  the  plain- 
tiff for  one  penalty. 

In  a  similar  case  in  the  K.  B.  in  Easter  term  1834, 
a  rule  for  a  new  trial  moved  for  on  a  similar  ground  was 
refused  on  the  authority  of  this  case  (a). 

(a)  And  see  Rush  ▼.  Smith  in  this  court,  Trinity  term  1S34»  post. 
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Evans  qui  tarn  agtUnst  Moseley  Sheriff  of  Shropshire. 

Summers  against  Same. 

pASE.     The  first  action  was  brought  on  23  Hen.  6.  A  bail-bond 
^  c.  9.  for  the  penalty  of  £40  thereby  imposed  on  l^^^^^^l  ^^ 
persons  refusing  to  take  sufficient  bail  when  tendered  to  arrest  took 
an  officer  making  an  arrest  on  mesne  process ;  and  the  shmvn^o  have 
leoond  was  brouirht  by  Summers,  the  party  arrested,  for  ^^^  that 

,         ,,      ,  .  ,        /  ^  ,       date  on  that 

toe  treble  damages  given  by  the  same  statute  to  the  day,  though 
party  ffrieved  by  a  like  refusal.     The  declaration  in  ""t  executed 

^^  ^    ^  ^     ^  till  the  next, 

each  case,  afler  stating  the  arrest  of  the  plaintiff  by  the  was  condition- 
defendant  under  a  writ  of  capias  at  suit  of  Goodallf  jefendanr 
directed  to  the  defendant  and  indorsed  for  bail  for  should  within  - 
27/.  2s.  7c/.,  averred  that  Summers  tendered  and  offered  f^j„  ^^^  jat^ 
to  the  defendant,  so  being  sheriff  as  aforesaid,  reason-  thereof,  incln- 

, ,  ././«•  •  «    «      /.  8*^'®  ®'  the  day 

tUe  sureties  of  sufficient  persons,  to  wit,  one  S,  S.  of  of  such  date, 
4c, mercer,  and  T.  E.  of  &c.,  timber  merchant,  two  f^?*®  ^P^if*, 

'  /  '  bail  to  be  filed 

good  and  lawful  men  of  the  said  county  of  Salop^  they  in  the  £x- 
tbesaid  S.  S.  and  T.  E.  being  then  and  there  respon-  ceZn'acti^'on 
•iUe  and  sufficient  persons,  and  having  and  each  of  them  &c-  according 
hning  sufficient  within  the  county  of  S.  aforesaid,  in  ^^^  practice 
which  said  county  the  said  W.  S.  was  so  arrested  and  o^  the  said 
so  in  custody  as  aforesaid,  and  who  then  and  there  were  in  penal  ac- 
wiDinc  and  offered  to  become  bail  and  sureties  for  the  *i?"*  °"  ^^^ 

^  ^        Hen.  6.  c.  9. 

>aid  IV.  6\,  that  within  eight  days  afler  the  execution  for  refusing  to 
of  the  said  writ  on  him,  inclusive  of  the  day  of  such  a\ail-bond  * 
execution,  he  should  cause  special  bail  to  be  put  in  for  with  such  a 
Wm  in  the  court  of  Exchequer  to  the   said  action,  substantially 
•ccordinu  to  the  exigency  of  the  said  writ:  Yet  the  comply  with 

-         -  -     ,  the  uniformity 

^aid  defendant,  diregarding  his  duty  and  the  statute,  of  process  act, 
did  not  take  the  said  bail  or  sureties,  but  wholly  refused  gg  ;jj{;ich  by 

the  form  in 
Sf^ule  No.  4.  requires  a  defendant,  within  eight  days  after  executing  a  capias  on 
^)  to  cause  special  bail  to  be  put  in  in  the  action  at  the  hazard  of  the  plaintiff's 
^'^'^^■^  >gt»l«t  the  sheriff  or  on  the  bail- bond. 
▼01.  nr.  N 
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90  to  do,  and  wrongfoDy  kept  and  detained  the  said 
W.  S.  in  the  custody  of  the  defendant  as  aforesaid. 

Both  causes  came  on  for  trial  at  the  Shropshire  assiMim 
after  the  case  last  reported,  and  the  testimony  there  giTen 
{seeanie,  p.  160.)  was  by  consent  permitted  to  stand  as 
hanng  been  repeated  in  each  of  them.  ItwasalsoproTed^ 
that  the  instrument  produced  as  a  bail-bond  had  been 
refused  by  the  bailiff's  follower  in  the  absence  of  the 
bailiff  on  the  day  it  bore  date,  viz.  SSd  Matf,  whidi 
was  also  the  day  on  which  the  arrest  took  place,  but 
was  not  in  fact  executed  till  the  next  day.  Its  conditioii 
was  as  follows :  *^  That  if  the  above  bounden  W*  Smm^ 
mera  do  and  shall^  within  the  space  of  eight  days  firom 
the  date  hereof^  inclusive  of  the  day  of  such  date,  cmue 
special  bail  to  be  filed  in  his  majesty's  court  of  Ex-* 
chequer  at  Westminster,  in  a  certain  action,  in  which 
W.  Goodall  is  plaintiff  and  the  said  W,  Summers  b 
defendant^  according  to  the  form  and  practice  of  die 
said  court  of  Exchequer,  then  this  present  obligatkMi 
shall  be  void,  but  otherwise  shall  remain  in  full  force  and 
virtue."  The  plaintiff  had  a  verdict  for  a  farthing  in 
each  case,  Gumey  B.  refusing  to  certify  in  favour  of  the 
plaintiff  for  costs,  giving  the  defendant  the  same  leave 
to  move  as  in  the  last  reported  case,  and  also  reserving 
other  objections.  A  motion  was  afterwards  made  in 
Michaelmas  term  in  arrest  of  each  judgment  by 


Ta^ourd  Serjt.  First,  the  bail-bond  declared  on  and 
proved  was  not  the  obligation  contemplated  by  S2  Hem 
6.  c.  9.,  for  by  that  statute  no  sheriff  is  to  take  any 
obligation  for  any  person  in  his  ward  by  course  of  law, 
but  on  condition  written  that  he  shall  appear  at  the  day 
and  place  ^*  contained  in  the  writ."  That  part  (^  Ae 
act  is  still  in  force  (a),  and  is  not  repealed  by  2  WiU.  4.  c. 
89.,  to  the  form  of  capias  annexed  to  which  act  in  Sche** 

(a)  See  32  Geo,  2.  c.  fS.  tt  to  the  ritt. 
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bond  and  declaration  might  be  different.   Rules  having 
been  granted  as  prayed, 

Ludlow  Serjt.  and  Whateley  showed  cause  in  thb 
term.  The  condition  of  the  bond  to  appear  is  con- 
formable to  the  uniformity  of  process  act,  2  Will.  4.  c. 
39.  y  and  is  a  substantial  compliance  with  23  Hen.  6. 
c.  9.    The  court  then  called  on 


Talfourd  Serjt.  and  Godson  to  support  the  rules. 
To  the  arguments  used  on  obtaining  them«  they  added, 
that  as  a  party  might  be  arrested  one  day  and  give 
a  bail-bond  the  next,  and  the  day  of  the  date  of 
the  bond  was  not  necessarily  that  of  the  execution  of 
the  writ,  the  declaration  should  have  averred  on  what 
day  it  was  so  executed,  and  that  the  bail-bond  declared 
on  was  taken  on  that  day.  [Bayley  B.  As  the  sheriff^ 
must  be  taken  to  know  on  what  day  he  made  the  arrest, 
the  declaration  need  not  aver  it.] 

Bay  LEY  B. — The  act  for  uniformity  of  process,  2 
Will.  4.  c.  39.  requires  in  its  form  of  a  writ  of  capias, 
Schedule  No.  4.,  that  special  bail  shall  be  put  in  by  a 
defendant  within  eight  days  after  the  execution  on  Ami 
of  that  writ,  inclusive  of  the  day  of  such  execution. 
The  bail-bond  in  question  is  conditioned  for  putting  in 
special  bail  in  this  court  to  the  action  within  the  space 
of  eight  days  from  the  date  of  the  bond,  inclusive  ^ 
the  day  of  such  date,  according  to  the  form  and  pme- 
tice  of  this  court.  It  was  shown  not  only  to  bear  date 
on  the  day  on  which  the  writ  was  executed  by  the  arrest 
of  Summers,  but  also  to  have  borne  that  date  on  that 
day.  Then  if  the  condition  of  the  bail-bond  in  ques- 
tion does  not  in  terms  correspond  with  the  enactment 
of  2  WiU.  4.  c.  39.  !t  does  so  in  substance ;  and  as  thut 
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later  act  has  enlarged  the  "  day  to  be  kept  *'  by  the  de.-  1834. 

fcDdant,  by  giving  him  a  different  day  for  the  filing 

special  bail,  the  previous  enactments  of  23  Hen.  6.  c.  9. 

apply  to  the  new  day  so  provided.     These  rules  must  Moseley. 

therefore  be  discharged.  Summers 


Evans 

V. 


V. 

Same. 


The  other  Barons  concurring. 


Rules  discharged,  (a) 

(«)  See  Hillary  t.  Rov/ei,  5  B.  &  AHol.  460  ;  Thmpton  v.  Dieoit  ante, 
VolIILSrs. 


Edmunds  against  Downes. 

ASSUMPSIT  by  payee  against  maker  of  a  pro-  In  order  to 
missory  note  of  the  defendant,  dated  15th  January  ^^^  a  case 
1817.     Plea:  the  general  issue   and  the  statute  of  statute  of  limi- 
Bmitauons.     At  the  trial  before  Gurney  B.,  at  the  last  J?om"defend^'^ 
lommer  assizes  for  Shropshire^  it  appeared   that  the  ^"^  ^^  plaintiflf 
plaintiff  was  one  of  the  executors  of  his  father,  who  which  were  the 
bequeathed  the  residue  of  his  personalty  among  his  ^'°^^^^*°?,  , 
children,  among  whom  was  the  defendant's  wife.    The  be  most  happy 
defendant  being  indebted  to  the  testator  at  the  time  of  1°  f^^  ^^^  , 

^,  ^  ,  .  bo^"  interest 

his  death  in  a  sum  considerably  exceeding  his  wife's  and  principal 

i«  ^   i_'        'I*      *  1  *    t.  c       a\  *   ai  soon  as coU' 

•hare,  he  and  his  wife  signed  a  receipt  tor  the  amount  venien/  •"  and 

of  such  share,  and  the  defendant  gave  the  plaintiff  the  inasubsequent 

pnnmssory  note  in  question  in  part  of  the  balance  due  pay  no  more 

from  him  to  the  executors.     The  plaintiff  took  this  ["Merest  till  we 

*  nave  a  fair  set- 

iMJte  as  part  of  his  own  share  of  the  testator*s  residue,  tling/'    Other 

letters  of  the 
defendant  ac- 
knowledged a  debt,  but  spoke  of  a  settling  between  him  and  the  plaintifif. 

Ht^  that  in  order  to  enable  the  plaintiff  to  recover,  some  evidence  must  be  given 
^t  a  time  had  arrived  when  it  was  convenient  to  the  defendant  to  pay;  and  temble 
*^  that  the  settlement  alluded  to  had  taken  place  between  the  parties. 
^Ittiber  the  date  of  an  acknowledgment  of  debt  made  in  writing  pursuant  to  9 
^'  ^-  c.  14.  8.  1.  can  be  proved  by  extrinsic  oral  evidence,  guitre. 


*^\  ilnl  be  bosI  kipprto  pn  job  bodi  iiitCTfit  lod 
priodpal  as  KMo  u  eoBvianaK.  I  bdeve  the  gmfteil 
port  of  wlnt  I  leieiwed  firaa  ymi  £ahcr  has  been 
irtuiued  aiJMgsl  the  fin^r,  and  k  m  \a^  time  die 
eyec*itiift  had  bfought  the  ImiiiMw  to  a 


W   I      I      «^   I  I  ».<      I      I 


Snch  hnrjers  as  ther  CBploj  vil  pgihaps  eat  op  die 
ptiucipal  and  interest.  SorIt  the  day  is  not  fiff  distanl 
iriien  a  final  settfing  sajr  be  expected;  joa  aie  al 
pieCty  ponctnal  in  asking  Be  fir  interest,  but  Defer  ssj 
a  wend  about  aUowing  interest  fiv  the  RSMinder  of  the 
nonejr  dne  from  the  share  monej  of  jonr  late  fiidier. 
I  shall  pqr  no  more  interest  tiD  we  have  a  tut  settling 
Should  joa  ever  have  ocyasion  to  write  to  me  agun 
yoa  may  direct  to  me  in  a  voy  different  way  fromwhal 
yon  do.  Esquire  would  suit  a  great  man  like  yoursd: 
much  better  than  an  hmnble  individual  Eke  me»  who  hai 
not  paid  interest  vriiich  you  say  was  due  on  the  6th  oi 
March  last.  Still  your  well  wisher, 

Wedmesday  evening.  Tkomas  DowmeSf 

but  no  esquire.** 

The  time  at  which  this  letter  was  delivered  to  thi 
plaintiflTwas  spoken  to  as  having  been  in  December  I881 
by  his  brother,  who  said  he  remembered  having  thei 
brought  it  from  the  defendant  by  a  festive  occasion  oi 
which  he  then  went  to  the  plaintiff's  house ;  but  the  pre 
cige  time  did  not  appear  to  be  satisfactorily  established 
In  the  spring  of  1829  the  defendant  met  Humpkrep^ 
another  brother-^n-law  of  his,  who  applied  to  him  fin 
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"  Sir, — As  to  money,  I  have  only  to  say  that  I  have 
none  to  spare,  neither  do  I  think  you  can  reasonably 
expect  any  from  me,  till  you  have  satisfied  me  that  you 
have  not  a  good  deal  to  pay  me  out  of  your  late  father's 
effects ;  when  your  accounts  are  properly  looked  over 
by  a  competent  person,  if  anything  is  really  due  from 
me  to  you,  you  may  rely  upon  having  it  the  first  con- 
venient opportunity,  but  I  will  not  again  ruin  myself  by 
selling  my  stock  and  taking  in  other  people's  to  consume 
the  produce  of  the  farm  " 


The  defendant's  counsel  contended,  first,  that  as  no 
date  appeared  on  the  first  letter,  it  was  impossible  to 
say  to  what  6th  March  its  last  line  applied,  and  that  it 
was  not  therefore  a  sufficient  acknowledgment  in  writing 
within  9  Geo,  4.  c.  14.,  and  that  the  date  could  not  be 
supplied  by  oral  evidence.  Secondly,  that  if  it  could, 
and  the  written  acknowledgment  was  sufficient,  it  did 
not  contain  an  express  promise  to  pay,  but  a  promise  to 
pay  when  convenient,  of  which  convenience  or  ability 
to  pay  no  evidence  was  given ;  Tanner  v.  Smart  (a). 
The  plaintiff  having  had  a  verdict  subject  to  a  motion 
for  a  new  trial  on  the  above  points, 


Jervis  in  Michaelmas  term  last,  moved  accordingly ; 
and  Lord  Lyndhurst  having  asked  whether  a  prombe 
to  pay  as  soon  as  convenient,  or  at  the  first  convenient 
opportunity,  did  not  import  a  promise  to  pay  in  a  rea- 
sonable time,  a  rule  was  granted ;  against  which 

Talfourd  Serjt.  now  showed  cause.  As  to  the  first 
point,  it  was  held  in  Lechmere  and  Others  v.  Fletcher  (i), 
that  a  promise  to  pay  the  defendant's  proportion  of  a 
debt  due  to  the  plaintiff  from  himself  and  another, 
made  in  writing  more  than  six  years  after  the  original 


(a)  6  B.  &  Cr.  603. 


(6)  Ante,  Vol.  111.  4d<\ 


Edmunds 

V, 
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truisaction,  but  within  six  years  before  the  action        1834. 
brought,  was  sufficient  within  9  Geo.  4.  c.  14.  s.  1., 
though  it  did  not  express  the  amount  of  the  debt ; 
tod  extrinsic  evidence  was  held  properly  admitted  to      I>ownf.s. 
prove  that  amount;  k  fortiori,   it  was  competent  for 
this  plaintiff  to  supply  the  date  of  this  letter  in  a  similar 
manner.     But  9  Geo.  4.  c.  14.  does  not  require  that 
the  time  at  which  the  acknowledgment  was  written 
shall  appear  on  the  face  of  it.    To  hold  that  it  must, 
would  be  gratuitously  to  engraft  a  new  condition  on 
the  statute.     All  that  it  does  require  is  an  acknow- 
ledgment in  writing  signed  by  the  party  chargeable 
diereby  within  six  years.     That  has  been  proved.  Can 
it  be  argued  that  oral  evidence  cannot  be   received 
imce  that  act,  when,  before  it  passed,  if  a  letter  was 
giren  in  evidence  to  take  a  case  out  of  the  statute  of 
Emitations,  the  post  mark  might  be  received  as  evidence 
of  the  time  when  it  was  in  the  post  office,  whose  mark 
it  bears  ?  (a)     So  the  water-mark  on  the  letter  would  be 
evidence  when  the  paper  was  made.      [Bayley  B. 
Actual  payment  of  part  may  still  be  proved  by  oral 
evidence,  so  as  to  take  a  case  out   of  9  Geo.  4.  c. 
14.  (6)]    The  testimony  of  the  witness  called  to  prove 
the  fact  when  the  letter  was  delivered,  was  of  a  higher 
kind  than  a  written  date,  which  might  have  been  im- 
properly introduced  on  the  document  at  a  wrong  time. 
\Bayley  B.  The  admissibility  of  evidence  cannot  be 
dedded  by  the  strength  of  it.] 

On  the  second  point,  the  defendant's  expressing  that 
he  should  be  most  happy  to  pay  the  plaintiff  both  prin- 
cipal and  interest  as  soon  as  convenieni,  cannot  be  con- 
itnied  tobe  a  conditional  promise  to  pay.  Ability  to  pay 

(«)  See  the  cases  S  Surk.  on  £r.  f  d  edit.  456. 

(0  Bat  a  verbal  acknowledgment  of  having  paid  part  of  a  debt  within 
>ii  jctn  will  not  be  admissible  since  that  act ;  Willis  v.  Newham,  5  Y.  &  J, 
M8;Ke  Hmydtm  v.  WUliami,  7  Bingh.  ]6d. 
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J!^^^"*^      parties  meet,  when  another  account  b  settled.  Sec.    In 
Edmunds 

V,  Tanner  v.  Smart  (a),  the  defendant's  acknowledgment 

was  in  these  terms:  ^'  I  cannot  pay  the  debt  at  present^ 
but  I  will  pay  it  as  soon  as  I  can.'*  Those  words  implied 
non-ability  to  pay  at  the  time,  and  the  promise  was 
therefore  held  conditional  merely,  throwing  on  the 
plaintiff  the  onus  of  proving  the  defendant's  ability  to 
pay.  But  a  promise  to  pay  when  convenient  refers  to 
another  time  for  payment,  without  implying  want  of 
means  to  pay  at  the  time.  In  Tanner  v.  Smart  the 
main  question  was,  whether  an  acknowledgment  of 
debt  was  sufficient  without  a  promise  to  pay.  Lord 
Tenterden  says  (p.  609),  **  Upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may  and  ought  to  be  implied ;  huA 
where  the  party  gi^irds  his  acknowledgment,  and  ac« 
companies  it  with  an  express  declaration  to  prevent 
any  such  implication,  why  shall  not  the  rule  expressum 
Jacit  cessare  taciturn  apply  ?*'  But  no  such  expression 
is  found  in  this  case,  unless  the  words  above  stated,  or 
those  respecting  payment  '  on  the  first  convenient  op- 
portunity' have  that  force.  He  also  mentioned  Whippy 
and  another  v.  Hillary  {b). 

Jervis  and  Whateley  in  support  of  the  rule.  The 
court  will  not  suffer  the  material  fact  of  date  to  be 
imported  by  oral  evidence  into  the  letter  relied  on  by 
the  plaintiff  as  an  acknowledgment.  Nor  is  that  letter 
ex  vi  terminorum  applicable  to  the  particular  debt, 
sought  to  be  recovered.  On  proceeding  to  argue  the 
second  point,  they  were  stopped  by  the  court. 

Bayley  B.  (c). — The  defendant's  words  in  his  letter 

(a)  6  B.  &  C.  60S.  (6)  3  B.  &  Adol.  399. 

(c)  Lord  hyndhuTit  C.  B.  ifu  litting  in  equity. 
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to  the  pluintifll^  "  I  shall  be  most  happy  to  pay  you       18S4. 
both  interest  and  principal  as  soon  as  convenient,** 
ippear  to  us  to  imply  that  it  was  not  conyenient  to  the 
defendant  to  pay  at  the  then  present  time.    We  are      Downes. 
therefore  of  opinion,  that  some  evidence  should  have 
been  given  by  the  plaintiff  that  the  time  of  such  con* 
TenieDce  had  arrived,  and  perhaps  that  some  settlement 
between  the  parties  had  taken  place ;  for  in  a  subse- 
quent part  of  his  letter  the  defendant  says,  "  I  shall 
pty  no  more  interest  undl  we  have  a  fidr  settling.'' 
The  same  settling  is  pointed  at  in  his  letter  of  Ist  AprU 
18S2.    We  do  not  give  any  express  opinion  on  the 
ibit  point,  though  we  should  not  have  made  this  rule 
absolute  on  the  second,  had  we  not  thought  it  at 
lesit  doubtful  whether  the  date  of  the  written  acknow- 
ledgment could  be  supplied  by  oral  evidence.     My 
ppetent  opinion  however  is,  that  the  first  letter  put  in 
does  contain  as  much  on  the  &ce  of  it  as  by  9  Geo.  4. 
€•  14.  was  necessary  to  be  expressed  in  writing.    Ken- 
M  V.  Milbani  was  cited  in  Lechmere  y.  Fletcher  {a) ; 
bat  this  court  was  of  opinion  with  Lord  Tenterden  in 
int  subsequent  case  of  Dickinson  v.  Hatfield  (6),  that 
at  the  act  did  not  require  the  amount  of  the  debt  to  be 
ipedfied  in  the  written  acknowledgment  of  it,  that  &ct 
>u^  be  supplied  by  extrinsic  evidence. 

Rule  absolute  on  the  second  point. 

(•)  S  Binftk  58.  (6)  f  Mood.  &  BI.  141. 
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1884. 


A  person  in 
insolvent  cir- 
cumstances 
agreed  with 
an  attorney, 
who  was  one 
of  his  credi- 
tors and  held 
a  cognovit  for 
his  debt,  to 
procure  and 
conduct  his 
discham 
under  the 
insolvent 
debtors'  act, 
and  that  the 
debt  should  be 
omitted  from 
the  schedule, 
and  the  ope- 
ration of  the 
cognovit  sus- 
pended till 
after  the  dis- 
charge had 
taken  place, 
when  it  was 
to  be  re- 
vived.    After 
the  party's  dis- 
charge, a  judg- 
ment was  en- 
tered up  and 
execution  is- 
sued.   The 
court  set  them 
aside  with 
costs. 


Tabram^  Gent,  one  &c.,  against  Fri 

Jf^ELLYh^  obtained  a  rule  calling  on 
to  show  cause  why  the  judgment  enterc 
the  defendant  on  a  cognovit,  and  the  exe( 
thereon,  should  not  be  set  aside  for  irre| 
costs.  The  defendant  being  indebted  to 
among  others,  employed  him  as  an  atto 
insolvent  debtors'  court  to  procure  and 
discharge  therein  ;  but  it  was  stipulated  b 
that  the  debt  then  due  to  the  plaintiff 
orilitted  from  the  schedule,  and  that  the  o] 
cognovit  then  held  by  him  for  the  ami 
be  suspended  until  after  the  defendant  st 
charged,  but  should  be  revived  immediate 
event.  The  defendant  was  afterwards 
and  the  plaintiff's  bill  for  obtaining  that  di 
satisfied.  In  a  short  time  after,  the  plaintif 
the  judgment  and  issued  the  execution  nc 
be  set  aside 

FoUeit  showed  cause.  To  support  thii 
must  be  proof  of  actual  fraud  committed  I 
tiff;  Howard  v.  Bartolozzi  (a).  The  omi 
plaintiff's  debt  was  no  fraud  on  the  insolv 
court,  for  no  creditor  is  bound  to  come  in. 
fraud  on  the  other  creditors  who  by  su 
obtained  a  larger  present  share  of  the 
effects.  In  Jackson  v.  Davison  {b),  and  ( 
White{c),  which  will  be  cited  on  the  oth 
plaintiffs  had  been  opposing  creditors.  1 
were  so  distinguished  by  Denman  C.  J.  an 
in  Howard  v.  Bartolozzi.    If  the  body  of  c 


(a)  4  B.  &  Adol.  555. 
(6)  4  B.Ac  Aid.  691. 


(c)  9  B.  Jk 


Freeman. 
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unaffected,  and   the  parties  are  the  only  person's  in-        1834. 

terested  in   omitting  the    name  and  debt  from  the      rp 

schedule,  there  seems  no  objection  to  so  doing.  Again,     _    v. 

10  Howard  v.  Bartolozzi,  it  was  not  considered  a  fraud 

QD  the  general  policy  of  the  insolvent  law  that  an 

attorney  employed  by  a  party  about  to  take  the  benefit 

of  an  insolvent  act  should  omit  from  the  schedule  a 

debt  due  to  himself^  and  sue  the  party  for  it  after  her 

discharge  (a).    In  Baker  y.  Sydee  {b)  the  defendant,  at 

die  time  of  becoming  insolvent,  disputed  the  plaintiff's 

right  to  recover  in  the  action,  and  did  not  include  him 

m  his  notice  or  schedule.    The  court  of  C.  P.  held^ 

that  the  notice  was  only  notice  to  the  creditors  named 

b  the  schedule  and  notice,  and  that  his  discharge  was 

igaiDst  the  demands  of  such  creditors  only.     That 

decbion  took  place  on  53  Geo.  3.  c.  102.  s.  32.,  with 

which  7  Geo.  4.  c.  57.  s.  61.  in  substance  corresponds. 

By  section  46  of  the  latter  act,  the  insolvent  court  is  to 

adjudge  that  the  prisoner  be  discharged  and  entitled 

to  the  benefit  of  the  act  *^  as  to  the  several  debts  and 

KIID8  of  money  due  or  claimed  to  be  due  at  the  filing 

the  prisoner's  petition  from  such  prisoner  to  the  several 

fertons  named  in  the  schedule  as  crediiors,  or  claiming 

to  be  creditors  for  the  same  respectively**  &c.    That 

shows  that  a  creditor  who  does  not  come  in  under  the 

insolvent  act  is  not  bound  by  it,  and  that  an  action  is 

maintainable  against  an  insolvent  after  his  discharge,  if 

^  cause  of  action  is  not  contained  in  his  schedule. 

KeUy  contra.  The  agreement  sought  to  be  enforced 
m  thb  action  is  a  fraud  on  the  insolvent  court,  on  the 
other  creditors,  and  on  the  poUcy  of  the  insolvent  law. 
First,  the  plaintiff,  who,  being  a  creditor  of  defendant, 

(«)  At  the  time  of  that  decision  it  was  doubtful  on  the  evidence  whether 
Sf^tri  had  wilful!/,  frandulentlj,  and  in  breach  of  his  dutj  to  the  de- 
fndsat,  concealed  his  debt  or  prevented  her  from  inserting  it  in  herschedule. 

(0  7  Taunt  179. 
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1884l        ^'^^  employed  as  his  attorney  to  procure  his  diadiai]ge, 
must  be  taken  to  have  prepared  the  schedule  and  pur* 
posely  to  have  omitted  his  own  debt.    The  efleet  of 
the  agreement  was,  that  the  insolvent  should  consent  to 
a  false  schedule  being  made,  and  so  deceive  the  in* 
solvent  court.    For  by  7  G.  4.  c.  57.  s.  40.,  the  debtor  is 
to  deliver  in  on  oath  a  schedule  containing  *^  a  fiiU  and 
true  description  of  all  debts  due  or  growing  due  fiom 
such  prisoner  at  the  time  of  filing  his  petition^  and  of 
all  and  every  person  and  persons  to  whom  such  priscHMt 
diall  be  indebted,  or  who  to  his  or  her  knowle^e 
shall  claim  to  be  his  or  her  creditors,  together  witfi  the 
nature  and  amount  of  such  debts  and  claims  respec- 
tively/'   And  by  section  43.  at  the  hearing  the  matters 
of  such  petition  and  schedule,  the  court  is  to  examine 
into  the  matters  thereof  upon  the  oath  of  such  pri- 
soner, and  of  such  parties  imd  other  witnesses  as  thejr 
shall  think  fit  to  examine.    Neither  of  these  seetimis 
were  brought  before  the  court  in  Howardy.  BaHcknaoL 
Next,  the  creditors  are  defirauded ;  for  by  section  S7. 
means  are  pointed  out  by  which  the  assignee  may 
obtain  execution  to  issue  in  order  to  distribute  die 
insolvent's  after-acquired  property  among  his  creditors; 
but  if  a  single  creditor  can  by  such  an  agreement  as 
this  withhold  his  debt  from  the  ETChedule,  and  imme- 
diately after  the  discharge  enter  up  judgment  on  a 
cognovit  previously  given,  he  may  gain  a  priority  of  exe- 
cution so  as  to  pay  his  whole  debt  with  the  debtor's  after* 
acquired  property,  to  the  prejudice  of  the  other  cre- 
ditors.   Lastly,  it  is  a  clear  firaud  on  the  policy  of  the 
law  which  intended  the  complete  discharge  of  tlie* 
debtor's  person  firom  all  his  debts  previously  contracted^ 
and  the  application  of  all  his  effects  ftiture  as  well  as 
present  to  the  rateable  payment  of  them. 

Bayley  B. — I  am  of  opinion  that  this  judgmwt  and 
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execution  should  not  be  pennitted  to  stand.    When        1884. 
Tahram  was  employed  to  obtaui  the  defendant's  db« 
cbaigey  it  became  his  duty  to  state  in  his  schedule  all 
Ae  defendant's  debts^  including  that  owing  to  himself^ 
lecording  to  section  40.    The  effect  of  so  doing  might 
be  to  caU  into  operation  the  opposition  of  every  cre- 
(Etor  against  whom  the  discharge  to  be  subsequently 
obtained  would  operate^  and  to  exonerate  the  estate 
from  the  claims  of  any  person  who  might  have  come 
b  and  claimed  for  a  debt  incurred  previously  to  the 
biolvent*8  discharge.    The  plaintiff,  by  agreeing  that 
I  schedule  omitting  his  own  debt  should  be  delivered 
b  under  the  statute^  agreed  in  fact  that  the  insolvent 
ihould  deceive  the  insolvent  court  by  a  wilfidly  false 
ititement  on  oath^  contrary  to  sections  43  and  71  of 
tk  insolvent  debtors'  act.    This  would  alone  be  suf- 
fiaent  to  avcnd    the  agreement;    but   the  creditors 
ne  also  imposed  on.     They  have  a  right  to  believe 
that  the  debtor  is  set  free,  and  that  by  his  future 
eiertions  he  may  procure  the  means  of  supporting 
Unself  and  satisfying  their  just  claims.    How  can  he 
do  this  if  his  person  and  his  property  are  liable  to  an 
executicm  whenever  after  hb  discharge  the  plaintiff 
my  find  it  advantageous  to  come  upon  him  ?     The 
tnie  scope  and  object  of  the  statute  appears  to  have 
been  but  partially  considered  in  the  case  of  Howard  v. 
BartoloMzi.    Its  intent  was,  that  insolvents  should  lay 
before  their  creditors  and  the  court  a  fair  and  true 
Ititement  of  their  affairs,  in  order  that  where  they  have 
been  guilty  of  no  misconduct  their  persons  should  be 
diicharged  and  their  property  divided  among  their  cre- 
ditors;   and  that  when  discharged  they  should  be 
imincumbered  with  prior  obligations  and  iree  to  seek 
tbdr  livelihood,  subject  to  the  right  of  the  creditors  to 
thor  fiitore  surplus  money.    All  tiiese  objects  might 
be  defeated  if  agreements  like  the  present  could  be 
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1834.  supported  in  law.  The  rule  for  setting  aside  the  judg- 
ment and  execution  must  be  made  absolute  with  co8t8 
which  will  leave  the  plaintiff  at  liberty  to  try  the  ques 
tion  in  an  action^  and  carry  it  into  a  court  of  error,  if  b 
thinks  fit. 

Vaughan  B. — Considering  sections  40,  60,  and  6 
together,  this  affair  appears  very  like  a  (raud  on  the  in 
solvent  act.  Section  63  provides,  that  where  amounfc 
are  erroneously  stated  in  schedules  without  fraud,  ere 
ditors  and  insolvents  may  enjoy  the  benefit  of  the  act 
notwithstanding;  but  the  act  is  wholly  silent  as  to  tlM 
total  exclusion  of  a  particular  debt  by  preconcert  en 
otherwise.  It  has  been  shown  how  such  an  agreemen 
as  this  would  affect  the  rights  of  the  other  creditors. 

BoLLAND  B. — Suppose  an  insolvent  to  set  ford 
debts  to  a  trifling  amount  on  his  schedule,  he  migh 
again  obtain  credit  and  goods  on  the  ground  of  hdsH 
cleared  of  all  his  debts.  But  if  an  old  creditor  can Ix 
permitted  to  keep  back  his  debt  to  a  large  amount,  h< 
might  sweep  away  the  goods  thus  obtained  on  n€^ 
credit. 

GuRNEY  B.  —The  directions  of  section  40  are  preciae. 
Now  as  the  plaintiff  was  employed  by  the  insolvent  u 
the  attorney  to  procure  his  discharge,  he  must  be  re- 
sponsible for  the  contents  of  the  schedule,  and  the  omia- 
sions  from  it.  Section  32.  prevents  voluntary  assignmenti 
of  property  by  insolvents  to  their  creditors  within  three 
months  before  the  insolvent's  imprisonment.  This  agree 
ment  having  been  contrived  by  the  plaintiff  cannot  bi 
enforced  by  him  for  his  own  benefit.  It  is  a  fraud  <w 
the  law,  the  court,  and  the  creditors,  aQd  an  opprea 
sion  on  the  debtor. 

Rule  absolute  for  setting  aside  the  judgment  aiH 
execution  with  costs. 
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18S4. 

Doe  on  the  demises  of  J.  H.  Harries,  W.  Edwardes, 
C.  Tucker,  and  J.  Symmons,  against  Morse. 

P  JECTMENT  for  a  farm  called  Si.  Dogwelts  in  By  a  leasing 
^  Pembrokeshire.  At  the  trial  before  Paiieson  J.  ^^^'^^  ^^, 
at  the  spring  assizes  for  that  county  in  ISSS,  the  ques-  tlement,  dated 
tion  was  as  to  the  validity  of  a  lease  granted  by  i777^^^er 
J.  O.  Edwardes,  the  father  of  one  of  the  lessors  of  the  was  reserved 
plaintifi^  under  the  leasing  power,  in  the  following  set-  in  actual  pos- 

dement.  session,  by 

virtue  of  Its 

By  indentures  of  lease  and  release  of  4th  and  5th  limitations,  to 
Awgmst  1777,  the  release  made  between  Rowland  Ed-  JX  U^i"^ 
wmrdes  the  elder  and  Ann  his  wife,  of  the  first  part ;  thereby  settled 
J.  0.  Edwardes  eldest  son  and  heir  at  law  of  the  said  ment*'forone 

B.jE1  of  the  second  part ;    W.  Ford  and  J.  Harries  of  *^o>  or  *^re« 
,     - .   -  -,    ci  t    ^    rr       <  -  life  or  lives,  or 

tte  thurd  part ;  J.  Summons  and  G.  Harrtes  esqrs.  of  any  term  or 

4c  fourth  part ;  and  Catherine  Tucker,  spinster,  of  the  °*>™^'  f  ^ 

■^       '  '    r  »  years  not  ex- 

fifft  part  After  reciting  that  a  marriage  was  intended  ceeding  21,  «o 
to  be  solemnized  between  the  said  ./.  O.  Edwardes  and  ^^  eveiy  such 
Catherine  Tucker^  and  that  by  certain  conveyances  the  lease  or  leases 
hnds  and  hereditaments  thereinafter  described  were  reurved  and 

Aerebj  Umited,  in  default  of  a  certain  appointment,  to  continued  pay- 
'  _,  •i/.i  .1  able,  during  the 

the  use  of  the  said  R.  L,  for  life,  and  of  the  said  respectivecon- 

J.O.E.  his  heirs  and  assiims  for  ever,  it  was  wit-  ^nuance  of 

°  \      ^  such  lease  and 

oetaed,  that    in  consideration  of  the  said  intended  iesaes^byhalf' 

yearly  jH^ 
tnents,  the  best 
aimeU  mpravedyearfy  rentt  that  could  be  reasonably  had  or  obtained,without  taking 
aij  HUD  or  sums  of  money  or  other  thing  by  way  of  fine  or  income  for  the  same." 
Bf  lease  of  lltb  January  1783,  the  tenant  for  life  of  the  settled  property  (one  of  the 
aorton  of  the  power)  demised  a  part  of  it  to  hold  from  the  4th  January  preceding 
fcr  three  lives,  reddendum  the  yearly  rent  or  sum  of  31^  lOs.,  at  or  upon  the  two 
■Qit  usual  feasts  or  days  of  payment  in  the  year,  viz.,  the  feast  of  St,  Philip  and 
SL  James  ike  Jpotiles  (1st  May,)  and  St.  Michael  the  Archangel  (29th  September,)  by 
tfCQ  and  equal  portions;  the  first  payment  to  be  made  on  the  feast  of  St.  Philip  and 
Si.  James  the  Apostles,  next  ensuing  the  date  of  the  lease :  Held,  first,  that  the  lease 
WM  void,  the  power  not  having  been  duly  executed  by  reserving  the  rent  at  half- 
yearly  periods ; — secondly,  that  old  leases  of  other  lands  in  the  neighbourhood  were 
not  svdmissible  to  show  the  above  feast  days  to  be  the  usual  half-yearly  days  of  pay- 
■Mot  ia  that  part  of  the  country. 

TOL.  IV.  O 
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1834.        marriage,  they  the  said  R.E.,  A.  his  wife,  and  J.  O.  JE., 
^^*^^      did  grant,  bargain,  selJ,  alien,  remise,  release  and  con- 
v.  firm,  limit  and  appoint,  unto  the  said   W.  Ford  and 

d  o"h^*  •/.  Harries,  and  their  heirs  and  assigns  (inter  alia)  the 
premises  in  question,  situate  &c.,  and  then  or  there 
late  in  the  tenure  or  occupation  of  M.  Adam,  to  hold 
the  same  unto  and  to  the  use  of  the  said  W.  Ford 
and  «/.  Harries,  their  heirs  and  assigns,  for  ever.  To 
the  use  of  the  said  R.  E.  party  thereto,  and  his  heura^ 
until  the  solemnization  of  the  said  intended  marriage; 
and  from  and  after  the  solemnization  of  the  same^  to 
the  use  of  the  said  H.  £.  party  thereto,  for  and  during 
the  term  of  his  natural  life*  Remainder  to  the  use  of 
the  said  «/.  O.  E.  and  his  assigns,  for  and  during  the 
term  of  his  natural  life ;  remainder  to  the  use  of  the 
said  W.  Ford  and  «/•  Harries  and  their  heirs,  durii^ 
the  lives  of  the  said  R,  Edwardes  and  J.  O.  JS,  upon 
trust  to  preserve  contingent  remainders;  remainders 
to  the  use  of  J.  Symmons  and  G  •  Harries  {a\  thdr 
executors,  administrators  and  assigns,  for  500  yeen 
from  thence  next  ensuing,  upon  the  trusts  thereinafter 
expressed ;  remainder  to  the  use  of  the  first  son  of  the 
marriage,  and  the  heirs  of  the  body  of  such  first  aoii 
lawfully  issuing,  with  divers  remainders  over.  Proviso 
that  it  should  and  might  be  lawful  for  all  and  every  the 
person  and  persons  being  in  the  actual  possession  of  aB 
or  any  part  or  parts  of  the  said  premises  thereby 
granted  and  released  and  appointed  by  virtue  of  tbft 
limitations  aforesaid,  by  any  deed  or  deeds  indented 
under  their  hands  and  seals  respectively  to  be  executed 
from  time  to  time,  to  make  any  lease  and  leases  in  poo* 
session  and  not  in  reversion  or  remainder,  or  by  wajn  of 
future  interest,  of  all  or  any  of  the  same  premi£f€^  or  qt 
any  part  or  parts  thereof  whereof  such  person  should 

(a)  J,  Symmom  survived  6.  Harries,  aod  /.  H.  Hirrui,  the  letior  oLfim 
plaintiff,  was  heir  of  J,  Harries,  who  survived  W,  Ford* 
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be  in  possession,  unto  any  person  or  persons,  for  one,        1834. 

two,  or  three  life  and  lives,  or  any  term  or  number  of 
jears  not  exceeding  21  years,  so  as  such  lease  or  leases, 
bf  any  express  words  therein  to  be  contained,  be  made      Harries 

,  and  Othert. 

not  dispunishable  of  waste ;  and  so  as  upon  all  and 

efery  such  lease  and  leases  there  should  be  reserved 

and  comiimued  pa  fable f  during  the  respective  continuance 

(f  suck  lease  and  leases,  by  half-yearly  payments,  the 

best  and  most  improved  yearly  rents  that  could  be  rea- 

somably  had  or  obtained,  without  taking  any  sum  or  sums 

ofwumey  or  other  thing  by  way  of  fine  or  income  for  the 

some.     And  so  as  in  every  such  lease  there  should  be 

contained  a  clause  of  re-entry  for  non-payment  of  the 

icnt  and  rents  to  be  thereby  reserved :  and  so  as  the 

Insee  or  lessees  to  whom  such  leases  should  be  made  as 

atwesaid,  should  seal  and  deliver  a  counterpart  or 

counterparts  of  such  lease  and  leases  respectively,  to  be 

Bade  as  aforesaid. 

The  marriage  took  place  shortly  after  the  settlement, 
lod  R.  Edwardes  soon  afterwards  died,  leaving  the 
laid  /.  O.  Edwardes  him  surviving.  By  indenture  of 
llth  Jammary  1783,  between  the  said  J.  O.  Edwardes 
of  Ae  one  part,  and  itf.  Adams  of  the  other  part, 
it  was  witnessed,  that  the  said  J.  O.  Edwardes,  for  and 
m  consideration  of  the^  surrender  of  a  former  lease 
theretofore  granted  on  the  premises  thereinafter  de- 
niaed ;  and  also  for  and  in  consideration  of  the  rents, 
oofenantB,  and  agreements  thereinafter  reserved  and 
eontamed,  which,  on  the  part  of  the  said  M.  Adams, 
Ida  heirs  and  assigns,  were  to  be  paid,  performed,  and 
kept;  and  for  divers  other  good  causes  and  valuable 
cooaiderations  him  the  said  «/.  O.  Edwardes  thereunto 
eapedaDy  moving,  did  demise,  grant,  set,  and  to  farm 
kt  mto  the  said  Morris,  his  heirs  and  assigns,  the 
pceimses  in  question,  then  in  the  occupation  of  him  the 
ttid  M.  Adams f  his  undertenants  and  assigns ;  together 
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1834.  with  all  houses  &c.  (in  as  large  and  ample  a  manner  as 
R.  Adams,  father  of  the  said  M.  Adams,  and  his  under- 
tenants^  formerly  held  and  enjoyed  the  same,)  except  all 
*d^ff  I^*  mines,  &c :  to  hold  the  said  premises  with  the  appur- 
tenances, except  as  aforesaid,  unto  the  said  M.  Adams, 
his  heirs  and  assigns,  from  the  4th  day  of  January 
then  instant,  for  and  during  the  natural  lives  of  E.  A., 
J.  A.  and  A.  Adams,  daughters  of  the  said  M.  Adams 
and  M.  his  wife,  and  for  and  during  the  natural  life  of 
the  survivor  or  longest  liver  of  them;  yielding  and 
paying  therefore  yearly  and  every  year,  during  the  said 
term,  unto  the  said  J.  O.  Edwardes,  his  heirs  and 
assigns,  the  yearly  rent  or  sum  of  31/.  10^.,  at  or  upon 
the  two  most  usual  feasts  or  days  of  payment  in  the 
year,  (that  is  to  say)  the  feast  of  SL  PhilUp  and  Jacob 
the  Apostles  {a)y  and  St.  Michael  the  Archangel  {b\ 
by  even  and  equal  portions,  the  first  of  such  paymenU 
to  begin  and  be  made  on  the  feast  of  St.  Philip  and 
Jacob  the  Apostles  next  ensuing  the  date  thereof.  And 
also  five  couple  of  young  fat  hens  at  Shrovetide  yearly, 
and  carrying  or  causing  to  be  carried  three  cart-loads 
of  coal  or  culm  from  the  coal  or  culm  pits  to  the  dwell- 
ing-house of  either  Hook  or  Sealeyham  yearly;  and 
also  grinding  and  doing  suit  with  all  his  and  their  and 
every  of  their  corn,  grist,  grain  and  malt,  at  the  first 
mill,  called  Treffgarne  mill,  during  the  said  term,  and 
keeping  one  dog,  either  hound,  greyhound,  or  spaniel, 
in  good  sporting  order  for  the  said  J.  O.  Edwardes, 
his  heirs  and  assigns.  And  also  paying  and  discharging 
yearly,  during  the  said  term,  the  chief  rent  called  the 
Bishop's  rent  for  the  said  premises.  Then  followed 
covenants  for  the  above  objects  as  stated  in  the  red- 
dendum, with  a  proviso  of  re-entry  in  case  the  said  rent 
should  be  unpaid  by  the  space  of  21  days  next  after 
either  of  the  said  days  of  payment  whereon  the  same 

(a)  May  Ist.  (6)  SfptmUr  «9th. 
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ought  to  be  paid  as  aforesaid  being  lawfully  demanded,        1834. 
and  DO  sufficient  distress  or  distresses  to  be  had  or       %!^ 

Doe 

found  on  the  said  demised  premises  to  satisfy  the  same,  v. 

together  with  all  arrears  thereof,  if  any,  or  non-per-  ^nj  oth'^R 
fonnance  of  the  costs  and  agreements  therein  contained. 
The  lessor  J.  O.  Edwardes  died  in  July  1825,  leaving 
W,  E.  Tucker  a  lessor  of  the  plaintiff,  his  heir  at  law, 
as  eldest  son  of  the  marriage,  him  surviving.  The 
defendant  was  assignee  of  the  lease.  For  the  lessors 
oCthe  plaintiff  it  was  contended  that  the  lease  was  void, 
for  the  following  reasons : 

1*  The  power  having  required  the  reservation  of  the 
best  yearly  rent  by  half-yearly  payments,  without  taking 
any  sum  or  other  thing  by  way  of  fine  or  income,  the 
kite  took  effect  from  the  4th  January  preceding  its 
date,  and  fixed  the  first  payment  of  rent  for  1st 
Jfay,  a  period  of  four  months  only,  and  the  second 
fcr  29th  September^  another  period  of  about  five 
months  only.  The  lease  reserved  the  rent  not  by  half- 
jearly  payments  as  in  the  power,  but  by  payments  on 
1st  iiay  and  ^th  September  in  each  year,  which  are 
not  half  years.  The  first  payment  of  rent  reserved  to 
be  made  on  1st  May  1783,  within  six  months,  made 
ha  forehand  rent,  and  tantamount  to  taking  a  fine. 

ft.  That  if  the  duties  and  customs  were  reservations 
of  rent,  they  should  have  been  reserved  half-yearly; 
and  that  if  they  are  not  reservations  of  rent,  they  are 
in  the  nature  of  a  fine  or  income,  and  contrary  to  the 
power  which  directed  the  best  yearly  rent  to  be  re- 
served. 

3.  That  the  clause  of  re-entry  should  have  been 
immediate  on  non-payment  of  the  rent  or  non-per- 
fbrmance  of  the  covenants,  without  postponing  the 
period,  or  being  clogged  with  any  condition  as  to  suffi- 
cient distress  on  the  premises  (a). 

(a)  Sec  2  Br.  &  B.  5«4. 
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18S4<.  For  the  defendant  it  was  answered,  Ist,  that  the  power 

'^^^^^      did  not  require  equal  half-yearly  payments  of  rent,  hut 

V.  that  yearly  rent  should  be  reserved  during  the  condmi- 

d  Oth^'  ance  of  a  lease  by  half-yearly  payments.  That  what 
are  to  be  considered  days  for  half-yearly  payments  of 
rent  depends  in  every  case  upon  usage,  the  intervals 
between  every  usual  day,  as  Lady-day  and  Michaelmas^ 
Christmas  and  Midsummer ^  being  different.  That  evi- 
dence was  therefore  admissible,  to  shew  the  Ist  May 
and  ^th  Sept.  to  be  the  most  usual  half-yearly  rent^ 
days  in  that  neighbourhood  and  to  be  so  described  in 
leases.  Leases  of  lands  of  other  deceased  persons  in 
various  parts  of  Pembrokeshire ^  dated  about  the  same 
period  as  the  leases  in  question,  and  in  which  these  dayi 
were  fixed  for  payment  of  rent,  were  tendered  to  sbeiir 
the  usage*  2d.  That  the  duties  were  neither  reservi^ 
tions  of  rent  nor  fines.  3d.  That  the  condition  of  re- 
entry, being  in  the  terms  usually  adopted  and  reason* 
able  in  itself,  satisfied  the  general  wording  of  the 
power. 

The  learned  judge  held  that  proof  of  any  usage  in  the 
neighbourhood  by  which  rents  were  reserved  payable  on 
the  day&  in  question  might  be  received,  and  cited  Smith 
and  another  y.  Wilson  (a);  but  held  that  the  leases  offered 
in  evidence  for  that  purpose  were  inadmissible.  He  in- 
clined to  think  that  the  reservation  of  rent  on  two  known 
feast  days  might  be  considered  a  half-yearly  reservation 
within  the  power,  and  that  Doe  d.  Lord  Shrewsbury  v. 
Wilson  (b)  was  in  point  for  the  defendant,  on  the  objec* 
tion  that  the  first  rent  being  made  payable  at  a  day 
within  the  first  six  months  was  therefore  a  forehand 
rent.  Also,  that  the  reservation  of  the  fowls  was  not 
a  ''  fine,"  and  that  the  clause  of  re-entry   was  good, 

(a)  3  B.  &  Adol.  728.  (6)  5  B.  &  Aid.  363. 
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tbe  words  of  the  power  being  general,  Doe  d.  Jersey  1834. 

T.  Smih{ak)\    and  lastly,  that  the  lease  was  a  due  ''^^^^^^^ 
execution  of  the  power.    He  accordingly  nonsuited^         ^^^ 

gifing  leave  to  move  on  all  the  points  to  enter  a  verdict  Hirries 
fer  the  lessors  of  the  plaintiff.    A  rule  was  accordingly 
obtained  in  Easter  term. 

J.  WiUom,  J.  Evans  and  E.    V.  Williams  showed 
eaose  in  Trimiy  term.     The  validity  of  this  lease  de- 
pends on  whether  or  not  it  is  a  defective  execution  of 
the  leasing  power.    It  may  be  briefly  premised,  that 
the  doctrine  of  giving  a  stricter  interpretation  to  such 
powers  than  to  any  other  (6)  is  long  exploded,  and  that 
il  is  held  that  being  for  the  benefit  of  all  parties  to  the 
estate  and  a  common  modification  of  property  in  land^ 
tfaej  are  to  be  literally  construed  and  carried  into  effect 
according  to  the  intention  of  their  authors  (e).     The 
first  and  main  objection  to  the  lease  is,  that  whereas  by 
tbe  terms  of  the  power  the  rent  is  to  be  payable  by  half- 
jtsAy  payments,  it  is  in  fact  made  payable  by  the  lease 
at  two  intervals,  the  one  less,  the  other  more  than  half  a 
jear .    The  parties  creating  the  power  cannot  be  taken 
to  hare  intended  a  Uteral  performance  of  this  direction, 
tt  a  year  cannot  be  divided  into  an  equal  number  of 
day«(rf).     In  Harrington  v.  lVise(e),  the  lease  was  for 
jretrs,  rendering  rent  at  the  ''  two  usual  feasts  del  an" 
vhich  the  court  held  to  be  Michaelmas  and  Lady^ 

(«)  5  B.  &  AM.  S6S,  (6)  See  id. ;  S  Br.  &  B.  473 ;  Doug.  565. 

(0  FwC  f .  VarnoU  and  othen;  MS.  Rep.  Piuch.  13  Gm.  in  Cane.  3  Vin. 
AV.  4S1 ;  1  Burr.  121 ;  3  Cba.  R.  73.  See  Skawum  v.  Braditreett  1  Sch. 
khHt.^t.€%>r,  Lord  R€dadaU;  Right yi.Themat,SBwr.t446i  GcodtitU 
I'fmmutn,  Dong.  573 ;  aad  Bl«.  R.  440 ;  Pameray  ▼.  Partington,  3  T.  R. 
0^5;  lee  also  the  Jeney  ram,  1  Br.  &  B.  97 ;  €  id.  473  ;  and  Sogden  on 
Pteen,  5th  edit.  387, 583. 

(Oi>«<^Co.  Ut.  135  b. 

(0  3  Roll.  Abr.  460,  tit.  Reservation,  M.  pi.  2. 
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ISM.  ^^^h  ^^  '^  ^'^'^^  <"^!F  ^  ^  wiigr  dm  pAymento  of 
mC  on  tiioae  dajs  eoold  he  coMBidcfcd  half-yearly  pay- 
year;  thus  die  period  between  Miekmdams  and  hadff 
dmfftatiUiDA  177  d^n,  and  dnt  between  ZodfjMieijr  and 
Miekatimmt,  18S.  Agatn,  die  interval  b^ve^i  Chrigt^ 
tmas  and  Midsmmtmtr  fonfanw  181  days,  and  between 
■WrfiaaMifi  and  Cli  I'lfMi^  IM;  yet  diey  are  com- 
monly eafled  h^  ycar^  and  rents  are  reserved  accocd- 
ingiy.  Nor  does  die  payment  of  hdf-yearly  dividends 
approach  more  doeely  to  die  182  days  mentioaed  by 
Coir  as  half  a  year(6).  But  E.  O.  Edwardes,  in  ceeat* 
ing  the  pover,  conadered  1st  May  and  29di  September 
to  be  die  days  osoal  fiir  payment  of  half-yearly  rents^ 
and  if  so,  die  inaccorate  eflS^ct  most  be  given  to  his. 
opinion.  The  lease  in  qoesdon,  bdng  sobseqoen^. 
granted  by  him,  best  proves  die  smse  in  which  he  had 
used  "  half-yearly  "  in  the  power.  [Lord  Lymdkmei. 
Can  the  construction  put  on  a  power  by  die  author  of 
it  in  a  subsequent  lease  be  taken  to  iilustrate  its  mean* 
ing?]  Had  the  lease  reserved  rent  *'  at  the  two  most 
usual  feast  days,"  that  would  have  been  sufficient  within 
the  power ;  and  which  days  they  are  depends  on  the* 

(a)  May-day  sad  Martimmu  were  said  to  be  utoal  bftlf-jear  days  in  the 
north;  Candlemas,  2d  Febnmry,  and  Lammas,  Isc  August,  were  mentioiied 
bj  Lord  Lymdhurst  as  more  dosdj  correspooduig  in  the  length  of  the  inter-   ' 
vening  periods. 

(6)  As  to  the  tanpusiemeUre,  see  Cmtaby*scase,  6  Rep.  61 ;  Cro.  Jac  167. 
Lord  Cake  sajs,  Co.  Lit.  155  b.,  A  quarter  of  a  year  cuntaineth  bj  legal 
computation  ninety-one  days,  and  half  a  year  containeth  182  days;  (in. 
tlie  solar  year,  Bract.  359,)  for  the  odd  hours  (vis.  the  sis  hours  orer  the  36S 
days  in  each  year  wliich  is  the  minor  year,  vis.  not  the  bissextile  or  leap-jcgr. 
consisting  of  366  days)  in  legal  computation  are  rejected,  and  by  the  ttiftitti;t 
de  anno  biuextUi,  21  Hen.  S.  it  is  provided  quod  eomputentur  dies  iUe  exesm* 
eens  et  dies  proxime  precedens  pro  unico  die,  so  as  in  computation  thtt  day 
excrescent  is  not  accounted.  The  first  six  calendar  months  of  the  year  in- 
cludes February  and  contain  180  days  only,  the  other  six  184  days. 
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autom  of  die  country.  Extrinsic  circumstances,  as  the        18S4. 
mtent  to  use  a  word  in  a  sense  different  from  its  usual 
or  correct  acceptation,  may  be  considered  in  construing 
I  power(a).     The  meaning  of  "  half-yearly  "  as  here 
idied  on,  in  opposition  to  the  lease,  is,  to  use  Sir  Thomas 
Pbamer^s  words  in  Chobmmdeley  v*  ClinioH{b\  "  an  im- 
ported meaning,  not  the  result  of  the  words  themselves 
but  of  superadded  inference.     The  additional  idea 
nggested  by  inference,  originates  not  with  the  writer 
hot  his  expositor,  and  being  collected  extrinsically  by 
OQDJecture,  may  by  extrinsic  circumstances  be  rebutted. 
Tike  a  fi^miKftr  instance  in  the  construction  of  the  words 
'the  true  religion;'  the  expositor  interprets  them  to 
aean  the  christian  religion,  but  would  he  persevere  in 
dbt  construction  when  he  discovered  the  words  to  have 
cone  from  a  Mahommedan  ?   Do  the  words  change  their 
aieaning  when  that  circumstance  is  discovered  ?  No ;  but 
die  erroneous  inference  of  the  expositor  does;  and  so  it 
is  in  die  present  case.**    Here  the  term  **  half-yearly  *' 
b>«ng  equivocal,  not  admitting  of  a  strict  or  arithmetical 
^acceptation,  extrinsic  evidence,  e.  g.  usage,  must  be  let 
to  explain  it(c).  In  Smith  and  another  v.  Wilson  (cQ, 
led  by  the  learned  judge  at  the  trial,  the  lessee  of  a 
n  had  covenanted  that  at  the  expiration  of  the 
he  would  leave  on  the  warren  10,000  rabbits,  the 
r  paying  for  them  60/.  a  thousand,  and  in  an  action 
wm  jtBiiinl  the  lessor  for  refusing  to  pay  for  the  rabbits  left 
sat  the  end  of  the  term,  parol  evidence  was  held  admis- 
«Ue  to  shew  that  by  the  custom  of  the  country  where 
theirarren  was,  the  word  "  thousand/'  as  applied  to  rab- 
\)iti,  denoted  100  dozin  or  1200  rabbits.    Arithmetical 
coiiitraction  being  out  of  the  question  in  this  case,  the 
itiaonable  construction  b  more  necessary,  viz.  that  the 

(•) Sec «  Jac.  &  W.  91—93.  (6)  Id.  l«l . 

(0  See  Doe  t.  MeyrUk,  ante,  Vol.  III.  901 ,  909. 
(03B.&Adol.728. 
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18S4.  power  is  satisfied  by  there  being  two  equal  payments  in 
the  year  at  reasonable  intervals,  the  most  cogent  eri- 
dence  that  they  are  reasonable,  being  the  usage  of  ifat 
Harries  country  where  the  land  was.  In  Cowdrey's  ca8e(a)|  a 
party  seised  of  lands  devised  to  JR.  C.  "  60s.  of  yeai^. 
rent  growing  out  of  all  his  lands  in  H."  with  a  claim  of 
distress  for  non-payment  thereof  "  at  the  usual  feaats" 
during  his  life.  The  usual  feasts  in  these  vills  wev0 
St.  Michael  and  the  Annunciation  (viz.  LadyHlay\  and 
the  rent  being  in  arrear  at  the  feast  of  St.  Michael  die 
devisee  distrained  and  held  good,  for  the  usual  dMf^ 
shall  be  taken  to  be  the  usual  days  for  payment  of  rent 
in  the  place  where  the  lands  were.  Then  the  anckttt 
leases  of  other  estates  in  the  neighbourhood,  stating  As 
days  in  question  to  be  the  usual  and  accustomed  days 
of  payment,  should  have  been  received  in  evidoiee. 
[Lord  Lyndhurst.  In  the  case  cited,  evidence  was 
clearly  admissible  to  explain  the  word  '*  usual/'  but  have 
the  words  "  yearly  "  or  "  half-yearly "  such  a  patent 
ambiguity  as  would  entitle  you  to  explain  them  by  evi- 
dence extrinsic  to  the  deed  ?  Leases  of  other  estates  in 
the  county  were  res  inter  alios,  and  therefore  not  admis* 
sible.]  It  is  clear  that  M,  Adams  was  in  possession  by 
a  former  lease,  and  it  may  be  inferred  that  the  rents 
were  therein  reserved  on  the  same  days.  In  C&of* 
mondeley  v.  Clinton,  it  being  shown  by  the  deed  of 
1781,  that  Lord  Orford  knew  himself  to  be  the  right 
heir  of  Samuel  Rolle  at  the  time  he  settled  the  estat<ls 
in  question  to  the  use  of  himself  for  life,  and  from  and 
after  his  decease,  in  default  of  heirs  of  his  body  or  other 
appointment  by  himself,  to  the  use  of  the  right  heirs  of 
Samuel  Rolle  for  ever;  Mr.  Justice  Bayley  and  Sir 
Thomas  Plumer  Master  of  the  Rolls  came  to  the 
elusion  that  he  intended  by  those  words  Mr.  Treft 
the  right  heir  of  S.  Rolle  at  his  own.  Lord  Orford< 

(a)  2  Anderson,  122,  pi.  eT. 


and  Others. 
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1834.        gotten  for  the  same,  without  taking  any  sum  or  sum 
^■^^^^^^      of  money,  or  other  thing,  for  or  in  lieu  of  a  fine  or  in 
v.  come  for  the  same.    By  lease,  dated  15th  October  1800 

.l^^r^K^  the  tenant  for  life  let  the  premises  for  fourteen  years,  t 
be  computed,  as  to  the  meadow  and  plough-land,  iroi 
13th  February  then  last,  as  to  the  pasture  lands  &m 
26th  March,  also  then  last,  and  the  messuage  &c«  Stan 
the  ISth  May  then  last,  at  a  yearly  rent,  payable  to  till 
lessor  and  such  other  person  as  for  the  time  bei^f 
should  be  entitled  to  the  freehold  and  inheritano^lq 
half-yearly  payments  on  1 1th  November  and  25th  Mardi 
"  the  first  payment  to  be  made  on  1 1th  November  net 
ensuing."  And  it  was  held,  that  the  reservation  of  & 
first  half-year's  rent  for  an  enjoyment  of  only  twenty 
seven  days  was  not  taking  a  sum  of  money  for  a  fine 
being  a  compensation  taken  in  consideration  of  an  ooca 
pation  antecedent  to  the  date  of  the  lease.  And  Lon 
EUenborough  said,  *'  how  is  that  (the  reservation  of  tb 
first  half-year's  rent)  a  breach  of  the  condition  ?  is  i 
taking  a  sum  or  sums  of  money  for  or  in  lieu  of  a  fine! 
it  is  at  the  utmost  but  granting  a  lease  with  a  covenan 
for  payment  of  the  first  half-year's  rent  before  the  hal 
year  has  expired.  It  is  then  at  the  utmost  only  taking i 
covenant  which  may  be  the  means  of  possibly  acquirinf 
to  him  a  sum  of  money.  Then  it  is  not  within  du 
letter,  but  b  it  within  the  spirit?  The  power  says, '  fin 
or  in  lieu  of  a  fine  or  income  for  the  same ;'  is  this  fi>r  oi 
in  lieu  of  a  fine  or  income  ?  What  fine  did  the  part) 
contemplate?  The  reservation  appears  to  be,  in  coft 
sideration  of  an  antecedent  occupation.  It  is  not.  ii 
lieu  of  a  fine  if  a  party  take  a  compensation  for  a  tioM 
antecedent  to  the  date  of  the  lease,  during  which  tim 
the  lessee  has  been  permitted  to  occupy,  and  consider 
ing  the  lease  as  if  it  were  executed  at  the  time  of  dii 
commencement  of  the  occupation."  [Lord  LyndkmrM 
C.  B.  There  was  no  evidence  to  show  how  that  M 
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fflu  held  under  the  surrendered  lease.    If  under       1834. 
;  lease  the  rent  was  reserved  payable  at  the  same      ^-^^v-^-^ 
t  days,  the  rent  would  be  running  on ;  and  it  might  ^^ 

baps  be  presumed  that  they  were  alike  in  both  Habribs 
les.]  In  Doe  d.  Shrewsbury  ▼.  Wilson{a),  power 
I  created  by  a  private  act  of  1720,  to  lease  for  three 
8  or  twenty-one  years,  or  any  term  of  years  deter- 
laUe  on  three  lives,  '^  so  as  upon  all  and  every  such 
le  and  leases  there  be  reserved  and  made  payable 
irly,  during  the  continuance  thereof,  the  usual  and 
nstomed  yearly  rents,  boons  and  services."  The 
le  bore  date  6th  January  1785,  reciting  the  sur- 
ider  of  a  prior  lease  of  the  premises,  and  was  for 
lety-nine  years,  if  three  persons  therein  named  should 
long  live,  at  a  yearly  rent  payable  at  Lady-day  and 
iAaelmas^  the  first  payment  to  be  made  on  25th 
orcA  1785.  A  prior  lease  of  the  premises  was  in 
idence  dated  2d  February  1708,  with  similar  reserva- 
iin  of  rent.  It  was  objected  that  a  half-year's  rent 
tring  been  reserved  for  the  interval  between  6th 
vnutry  and  25th  March  1785,  that  was  a  forehand 
Dt  in  fraud  of  the  power,  but  the  Court  held  it  a 
Qmal  and  accustomed  rent  **  within  the  power.  Doe 
Giffard  (b)  will  be  relied  on  for  the  other  side,  but 
e  lease  was  there  for  twenty-one  years,  dated  14th 
ifiember  1809,  and  reserved  a  rent  payable  by  even 
ilf-yearly  payments  on  29th  September  and  25th 
(arch,  the  first  payment  to  be  made  on  25th  March 
tea  next.  But  the  lease  appears  to  have  been  held 
ad,  on  the  ground,  that  as  the  last  year  of  the  term 
roold  end  on  the  14th  September  no  rent  would  be 
iijtble  at  all  after  Lady-day  of  that  year.  The  lease 
ndiat  case,  as  well  as  Dae  v.  Wilson,  being  for  a  term 

(•)SB.&  Aid.  S6S. 

(^  At  Nifi  Prhu,  before  Lord  EUenbonmgh,  1810.     Cited  argumulo  in 


Dob 

V. 
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1834».       of  years  certain,  the  remainder-man  could  in  no  case  be 
benefited,  but  must  receive  injury.     Whereas  in  thii, 
which  is  a  lease  for  lives,  the  termination  must  inevitaUj 
^/!IV^     he  uncertain,  and  the  remainder-man  may  be  a  iraiDeT(a). 

«Bd  Others.  .  .  j  o         ^  r 

The  dictum  of  Powell  J.  in  Regina  ▼.  WeMton(b\  to 

which  HoU  C.  J.  agreed,  is  contrary  to  Doe  ▼.  (SiJPari* 

Tomkins  v.  Pynseni{c)  shows  that  the  words  ''  if  tiis 

feast  of  St.  Philip  and  St.  James^  and  St.  Mickad  ik 

Archangel  '*  are  not  the  usual  half-yearly  feasts,  they 

might  be  rejected  as  repugnant  even  out  of  the  ioslnt 

ment  itself.    [Bayley  B.  There  the  repugnancy  im 

clear  on  the  face  of  the  instrument  itself,  the  reddcnim 

being  by  quarterly  payments,  and  only  three  quarter 

days  being  afterwards  named  (cf).] 

Chilton  and  Whitcombe  in  support  of  the  rule(e). 

(a)  See  Sugden  on  Powers,  5tb  edit.  630. 

(6)  Lord  Rbjid.  1198.  (c)  Id.  819. 

(d)  No  judgment  was  given  on  the  other  points  which  were  thiisai|Mi 
For  the  defendants  it  was  said,  that  if  the  money  rent  is  the  best  and  aail 

improved  yearly  rent,  and  reserved  at  the  proper  half-yearly  intervali,itii 
immaterial  on  what  days  the  superfluous  reservations  are  made  to  accrae.  It 
will  he  said,  that  if  these  duties  and  services  had  not  been  reserved,  Ibe  mt 
would  have  been  so  much  larger ;  but  in  estimating  whether  a  rent  raenfd 
fifty  years  ago  was  the  best  at  that  time,  the  scales  will  not  be  veiy  aioilf 
adjusted,  and  in  the  absence  of  all  proof  of  fraud  it  will  be  taken  Id  be* 
bond  fide  reservation  at  tlie  time ;  Doe  v.  Badelif,  10  East,  978.  It  doeiMt 
appear  whether  lessor  or  lessee  was  liable  to  pay  the  bishop's  rent,  sndlk 
construction  must  be  in  favour  of  the  lease  ut  res  magit  vmUat  futm  fMi^ 
Dee  d.  Jersey  v.  Smith,  S  Br.  &c  B.  690—596,  shows  the  clause  of  iMtUJ 
to  be  within  the  power. 

Fur  the  lessor  of  the  plaintiff  it  was  contended,  that  if  the  other  ieiu»»- 
tiuns  of  services  &c.  to  be  rendered  were  to  be  taken  as  part  of  tbeictfi 
then  the  whole  rent  was  not  reserved  by  half-yearly  payments  aoooflfiB|l' 
the  power;  if  tliey  were  not,  a  better  pecuniary  rent  might  have  betat^ 
tained  had  they  not  existed.  Several  of  them,  as  carrying  the  calm*  keepiH 
the  do<;,  &c.  might  be  of  no  possible  benefit  to  the  remaindef-naik  Oi 
the  last  puint  Cor  v.  Dai/,  13  East,  118,  applies,  and  b  not  ovemW^ 
Doe  d.  Jersey  v.  Smith,  2  Br.  &  B.  479. 

(e)  Whitcombe  was  heard  in  Michaelmea  terai  1655. 
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1834.       there  being  no  reference  to  usage  in  this  power.   On 
^•^N^^^      the  other  hand^  it  contains  an  unambiguous  direetioDto 
reserve  the  rent  by  half-yearly  payments^  dehors  wliidi 
Harriks      the  court  cannot  look.    Notice  might  have  been  gmo 
to  produce  the  former  lease  so  as  to  let  in  evidence  of 
the  days  at  which  rent  had  been  there  reserved,    h 
2  JRoUe's  Abridgment,  tit.  Reservation,  M.  pL  S.  ii 
this  dictum  of  Coke:  ''If  a  man  lease  land  on  tlie 
1st  of  May,  or  at  another  time,  payable  quarteriy,  tUi 
shall  be  understood  quarterly  from  the  making  of  tbe 
lease  and  at  the  usual  feasts.     If,  under  the  present 
power,  the  lease  had  reserved  rent  payable  at  MUf 
summer  and  Michaelmas,  styling  them  the  two  molt 
usual  feast  days  for  payment  of  rent  in  the  year,  diMi 
might  equally  be  called  half-yearly  payments.    The 
settlor's  intention  must  rule,  but  can  only  be  gatiiend 
from  the  power  and  not  from  his  subsequent  dedi- 
rations  {e.g.  recitals  in  leases)  in  enlargement  of  Ui 
power.    Though  the  termination  of  a  freehold  leue 
may  involve  more  contingencies  than  a  lease  for  yeu% 
e.  g.  the  deaths  of  cestui  que  vie  and  the  lessee,  it  ii 
only  a  difference  in  amount ;  the  loss  or  benefit  to  tbe 
reversioner  or  tenant  for  life  on  the  fidling  in  of  a  leue 
for  years  being  uncertain.  A  notice  served  on  Ist  Ikg 
to  quit  on  29th  September  could  not  be  good,  thoogjia 
notice  on  29th  September  to  quit  on  25th  Mard^'ni 
Doe  v.  Green  (a).  Doe  v.  Kightley{b). 

The  second  question  is,  whether  the  reservation  d 
the  first  rent  to  be  paid  at  the  end  of  four  months  ii* 
forehand  rent?  If  it  is  not,  stOl  the  best  rent  is  not 
reserved.  In  Doe  v.  Giffard  the  power  required  As 
''best  and  most  improved  yearly  rent"  to  be  resenadi 
but  the  lease  was  for  21  years,  dated  14ih  Septemttft 
and  reserved  the  first  half-yearly  rent  to  be  paid  oft 
29th  September,  the  15th  day  after  its  date.    It  wtf 

(a)  4  E«p.  1 98.  (6)  7  T.  R.  fiS. 
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.I884*       man  of  any  portion  of  his  interest."    But  in  thiis^ 

^"^^       the  remainder-man  may  be  injured;  for  in  caseiof 

p.  death  of  the  tenant  for  life  on  the  80th  SepUm 

and  CHhm  ^'^^  ^"^1  ^®  ^  '^"S  occupation  after  the  remaisi 
man's  title  accrues  without  any  rent  paid.  If 
tenant  for  life  died  on  Sd  May  or  30th  Septmnkm 
would  have  secured  to  himself,  in  the  first  case,  ha 
year's  rent  for  about  four  months'  occupation;  ip 
aeeondy  the  whole  year's  rent  for  about  nine  nun 
It  is  true  that  if  tenant  for  life  died  on  SOth  Apri 
88th  September^  the  remainder-man  would  hav» 
same  advantages  as  to  the  rent ;  and  if  the  tenairt 
life  died  on  30th  Aprils  and  the  cestui  que  m 
SOth  September^  the  remainder-man  would  have 
land  to  the  4th  January ,  and  the  whole  year's  nal 
about  five  months'  title.  Again,  if  tenant  for  lifii  d 
on  SOth  September^  and  the  last  cestui  que  via 
4th  January  f  the  remainder-man  would  receivo  M  i 
bit  those  months.  But  the  tenant  for  life  cannot  gn 
with  the  rights  of  the  remote  remainder-maDt  i 
duty  is  not  to  put  him  in  jeopardy  of  getting  leaa  i 
than  he  himself  receives.  Lord  Eldon^  in  the  case  ^f 
Queensbury  leases  (a),  said,  '^  There  is  but  one  offlM 
which  our  courts  always  attend  to  as  the  leading  ( 
Qn  discussing  the  question,  whether  the  best  rent '. 
been  got  or  not,  that  is,  whether  the  ma|i  who 
made  the  lease  has  got  as  much  for  others  aa  he ! 
tar  himself;  for  if  he  has  got  more  for  himself  thaa 
others,  that  is  decisive  evidence  against  him."  [Ii 
LyndkurMt  C.  B.  Should  not  the  lease  have  raada 
first  half-year's  rent  payable  at  the  en4  of  the  )i«lf  j 
bom  its  commencement  ?  If  not,  it  might  be  xmtfft 
payable  at  the  end  of  the  thir4  day.  This  is  a  pm 
tp  lease  for  life  or  years  ,*  the  same  constructioa  no 
therefore  be  given  to  either  description  of  leaae#    I 

(a)  5  Dow.  344 ;  Sugden  on  Powers,  5Ui  ed.  61t. 
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not  onty  not  found  that  the  days  on  which  the  rent  was       1834. 

rwerved  are  the  usual  half-yearly  days  of  payment,  but 

efery  preramptkm  is  that  they  are  not.    The  terms  of 

Ae  lease  must  be  read  in  their  common  acceptation,     ^^l" 

Mmjfiey  B.  Is  it  lair  that  a  tenant  for  life  should  secure 

a  year^  rent  by  a  nine  months'  occupation  ?] 

Lord  Ltndhurst  C.  B,  (a)— It  appears  to  me  that 

ddi  power  has  not  been  properly  executed.    By.  its. 

tnat  the  tenant  ibr  life  had  a  right  to  grant  leases, 

reserring  rent  payable  half-yearly ;  but  the  lease  granted 

by  him  reserves  rent  not  payable  half-yearly,  but  at  in- 

tamb  very  distinguishable  from  half-yearly  periods.  It 

\m  been  argued  that  it  is  impossible  to  divide  the  year 

ooneetly  into  terms  of  payment  strictly  half-yearty,  and 

that  the  power  mi:|8t  therefore  be  taken  to  mean  the 

mul  hatf-yearly  days  of  payment.    I  admit  that  if  it 

lad  appeared  that  the  days  of  payment  here  reserved 

tnre  the  days  of  *^  half-yearly  payments**  according  to 

Ae  usual  acceptation  of  those  words,  and  corresponding 

^  each  other  accordingly,  such  reservations  as  those 

Qflsfauned  in  the  lease  would  be  good  within  the  power. 

Bit  there  is  no  such  evidence  here,  and  the  leases  offered 

Ar  that  purpose  were  inadmissible.  The  power  then  not 

kfing  been  executed  in  the  termis  of  it,  the  lease  is  bad. 

Theiigfati  of  the  remainder-man  might  be  seriously  in- 

JMtd  by  it.  Had  this  been  the  case  of  a  lease  for  years,  it 

vmdd  have  been  precisely  within  Doe  v.  Qiffard ;  and 

Ina  nol  aware  that  that  case  has  been  overruled  or 

iapftscfced  in  S^  v.  Wilson.    On  the  contrary,  all  the 

jilges  carefoDy  distinguished  the  facts  of  that  case 

tea  it    It  has  been,  however,  argued,  that  as  the 

ftMOit  is  a  freehold  lease,  it  is  on  that  ground  dis- 

(•)  TUi  jodguMUt  wai  delivered  in  Michaebmu  term  1833.  An  accident 
''>P<ctiii|  the  papers  prevented  the  insertion  of  this  aud  a  f^w  f)t}ier  cases 
^  *e  reports  of  that  term. 

p2 
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1684.  tinguishable  from  Doe  v.  Giffard ;  but  as  the  injury  to 
^^•^v'^*^      Ibe  reversioner  may  be  as  great  in  one  case  as  the 

other,  there  is  no  difference  between  them  in  priociple. 
HAaafX!f      If  the  remainder-man*s  title  accrued  by  the  death  of  tke 

tenant  for  life  on  the  1st  October^  and  the  last 


que  vie  died  on  3d  January y  he  would  have  lost  all  As 
rent  accruing  between  those  periods.  As  we  are  of 
opitiion  that  the  lease  is  for  the  above  reasons  an  in- 
proper  execution  of  the  power,  it  is  unneoessary  to 
state  any  opinion  on  the  other  points  which  have  htm 
raised. 

Baylby  B. — I  should  have  been  glad  if  this  \am 
could  have  been  supported  consistently  with  the  tana 
of  the  power,  but  I  am  clearly  of  opinion  that  itcsooot 
Even  if  we  should  hold  that  the  power  is  not  to  to 
strictly  complied  with,  we  must  at  least  see  whether  ib 
requisites  are  substantially  satisfied  by  the  lease.   Bf 
the  lease  the  best  and  most  improved  yearly  rent  ii4> 
be  reserved  by  half-yearly  payments.    That  dkteliBB 
requires  a  division  of  the  rent  as  nearly  as  may  beaio 
two  equal  half-yearly  payments,  and,  as  it  seems  toM^ 
that  the  last  of  those  payments  should  be  made  atlbo 
conclusion  of  the  year.  I  do  not  say  that  if  the  usagoof 
a  country  throws  more  days  into  one  half  year  than  Ai 
other,  it  would  be  a  deviation  from  the  power  to  leseM 
the  yearly  rent  on  those  half-yearly  days ;  but  there  iiii 
this  case  a  division  of  the  year  into  151  and  S14  di^i. 
That  is  a  material  difference;    neither  do  the  dKJ^^ 
correspond  or  are  they  esteemed  usual  hal^eafftf  digfs 
for  payment  of  rent.    In  cases  of  this  kind  the  ooiBt 
looks  to  the  intention  of  the  settlor  and  what  b  ftir 
between  the  tenant  for  life  who  executes  the  povtr 
and  the  reversioner.    It  is  plain  that  the  tenant  ibr  Hfe 
should  not  reserve  to  himself  an  advantage  unfiur  as 
against  the  reversioner ;  and  that  if  he  does  so  deviates 
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tbeir  respecdve  debts/'  and  **  to  procure  CuUimore  to       1S84. 


CoVSTABLE 


become  his  surety  for  the  sum  of  106S/.  85.  6d.  part  of 

!rii  ttid  debts^**  and  then  proceeded  thus : —  and  Another 

•'Now  the  said  J.  Andrew  doth  hereby  agree  to  pay  ^^^l^^f 
lid  satisfy  the  several  persons  parties  hereto  of  the 
Utd  part,  the  said  sum  of  ISs.  in  the  pound  on  their 
npectiiye  debts  and  costs  in  manner  following,  that  is 
I  tsji  75.  6dl  m  the  pound  on  the  14th  day  of  January 
istan^  and  the  further  sum  of  Ts.  6<f.  in  the  pound  on 
be  4tii  day  of  May  next,  and  in  consideration  of  the 
ad  several  creditors  of  the  said  J.  Andrew  agreeing 
•  herehiafker  mentioned,  to  discharge  him  from  the 
Miyment  of  all  debts  and  demands  whatsoever  due  from 
te  on  the  19th  day  oi  November  last,  on  receiving  the 
ntd  \S$.  in  the  pound  at  the  times  and  in  manner  afore- 
Mid;  and  also  to  relinquish  all  claim  and  demand  on 
Ito  ittd  J.  Andrew,  his  estate  or  effects,  under  the  be* 
im^sentioned  agreement ;  he  the  said  J.  CuUimore  doth 
Wreby  agree  to  pay  unto  H.  Ellis  and  Messrs.  W*  and 
C.  Qmsiablej  three  of  the  said  creditors  of  the  said  J. 
hdrew,  the  sum  of  5311.  5s.  3d.  on  the  14fth  day  of 
immtry  instant,  in  part  payment  of  the  first  instalment 
rf  Is.  6d.  in  the  pound,  to  be  divided  by  the  said  JV. 
md  C.  Constable  and  the  said  H.  Ellis  among  the  said 
atbditors  of  the  said  J.  Andrew,  in  proportion  to  their 
'Selective  debts;  and  for  the  consideration  aforesaid,  the 
lid  J.  CuUimore  hath  this  day  accepted  one  bill  of  ex- 
llinge,  dated  the  1st  January  last,  amounting  to  alike 
urn  of  5S1/.  5s.  Sd.,  drawn  by  the  said  J.  Andrew  in 
hvoar  of  Messrs.  fV.  and  C.  Constable,  two  of  the 
^teditors  of  the  said  J.  Andrew,  payable  on  4th  May 
next,  and  in  part  payment  of  the  ssud  second  instalment 
lobe  divided  among  the  said  creditors  respectively  as 
•foresaid  when  paid.  And  the  several  creditors,  parties 
^Jtteto^  agree  to  exonerate  and  discharge  the  said  J.  An- 

*«»)  on  payment  of  the  said  15^.  in  the  pound  as  afore- 
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1^^^       sfiiid,  of  and  from  all  claims  and  demands  whatsoever,ap 
,^^"*^      to  the  15th  November  last,  and  to  give  him  suchrekaie 

Co)I  STABLE  ,  1 

and  AooUier   for  their  respective  debts  and  demands  as  he  may  le- 
.  ,  ^'  quire.    And  it  was  agreed  that  the  several  Inils  of 

exchange,  amounting  together  to  271/.  Is.  fUL  wUdi 
hs^ye  been  already  duly  indorsed  by  the  said  J.  Andrtw 
a9d  handed  over  to  the  said  W.  and  C.  Constabk,  shiH 
be  considered  as  in  part  payment  of  the  said  15f.in  the 
pound.  And  the  said  H.  EUis  hereby  agrees,  tbit 
when  the  said  \5s.  in  the  pound  as  aforesaid  shall  hife 
been  duly  paid  as  aforesaid,  he  will  deliver  up  to  the 
said  J.  Andrew  the  lease  of  the  house  aforesaid  niiich 
he  now  holds.  And  it  is  lastly  agreed,  that  payment  by 
the  said  J.  CuUimore  or  J.  Andrew  of  the  said  sum  of 
53i;.  5s.  Sd.  into  the  bank  of  H.  and  Co.,  to  the  credit 
of  the  said  H.  Ellis^  shall  be  a  sufficient  discharge  6r 
the  amount  and  payment  of  the  aforesaid  bill  of  ei- 
change,  for  the  like  sum  to  the  said  W.  and  C.  Can^Mi 
shall  in  like  manner  be  a  discharge  to  them  the  ttid 
W.  and  C.  Constable^  without  their  being  required  to 
see  to  the  application  thereof.*' 

The  total  debts  were  1777/.  19^.  6d.,  of  which  thepUfi- 
tiff 's  debt  was  770/.  The  composition  was  in  all  ISS3L 
9s.  &/.  CuUimore  having  paid  the  two  smns  in  part  of 
it  as  agreed  on,  the  residue  of  it  consisted  of  the  bob 
of  271/.  1^.  2c/.,  the  amount  of  the  bills  and  note  intbe 
plaintiffs'  hands,  including  the  bill  and  note  on  which  die 
action  was  brought.  The  acceptor  of  the  bill  sai 
maker  of  the  note  having  become  insolvent,  the  present 
action  was  brought.  The  plaintiffs  failed  in  proving  the 
requisite  notice  of  dishonour  of  the  bill  accepted  hj 
Chambers,  and  it  was  then  contended  for  the  defendaitf 
that  the  plaintiffs  could  not  recover  on  the  note,  u  IV 
the  agreement  the  defendant  was  discharged  from  aB 
liability  on  the  securities  in  the  plaintiffs'  hands,  which 
(it  was  argued)wcre  taken  as  absolute  payment.    Stehi" 


irected  a  verdict  for  the  plaindffs  for  the 
of  the  promissory  note,  but  gave  leave  to 
r  a  nonsuit.  A  rule  having  been  obtained 
gly  by  Juttice, 

jer  (Bail  with  him)  showed  cause.  The  ques- 
rhether,  by  the  terms  of  this  agreement  for  a 
don,  the  bilb  deposited  with  the  plaintiffs  were 
ken  absolutely  as  payment  of  their  demand,  or 
ly  way  of  collateral  security,  so  as  to  give  the 
I  aright  to  sue  on  them,  if  dishonoured.  In 
and  another  v.  Courtnay(jb)  it  was  held,  that 
parol  agreement  for  a  composition  did  not  con- 
stipulation  that  the  creditors  should  ^ve  up 
s  in  their  hands,  a  creditor  who  signed  for  the 
nount  of  his  debt  might  retain  the  produce  of 
rswn  by  the  debtor  and  accepted  by  a  third 
irhicfa  he  held  as  a  securi^  for  part  of  his  debt, 
t  of  the  agreement  not  being  to  extinguish  the 
debt.  In  that  case  too  there  was  an  express 
thmt  the  creditors  should  release  the  debtors 
actions  and  demands  on  receiving  a  comporiUoli 
B  the  pound ;  which  compoution  bad  been  paid 
anunint  of  the  nlaintiffB'  demand,  minus  the 
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1  (SMk       the  party  would  be  thereby  discharged  of  the  remanldei 


^  .of  tbenii  and  also  that  other  creditors  were  shnilarf! 
and  Another  hired  in  to  relinquish  their  farther  demands  on  flU 
AlrMtiWk  ^^^^^  supposition.  But  no  deception  was  here  ftnctiUSi 
oft  the  surety  Culttmore,  who  is  a  party  to  the  agfM 
ment,  nor  on  the  creditors ;  for  the  payment  of  ihM 
bills  in  full  was  part  of  the  security  and  consideralloi 
fdr  which  all  the  creditors  agreed  to  accept  die  eottlpO 
sition,  and  benefitted  them  as  well  as  the  plaintifi.  1 
was  said,  that  these  bills  were  to  be  taken  m  flKMMf) 
between  the  creditors  and  the  defendant,  and  tlial 
though  the  agreement  states  them  to  be  indorsed  mi 
handed  to  the  plaintifis  by  the  defendant  himself/ yei 
that  the  words  "  that  they  shall  be  considered  M  li 
part  payment  of  the  said  15^.  in  the  pound,^  only  lum 
it  open  to  the  plaintifis  to  sue  the  other  pardea  to  dM 
bills.  There  is  no  express  clause  in  this  agreement  ti 
discharge  the  defendant  from  liabilityi.  but  the  pariiei 
agreed  to  exonerate  and  discharge  the  defendant  oi 
payment  of  the  said  IBs.  in  the  pound.  That  paymflB 
was  intended  to  be  made  by  defendant  at  all  events,  aoc 
till  it  is  made,  his  liability  on  the  bills  is  kept  up  by  tin 
agreement.  Further,  the  bill  accepted  by  CulBmart 
was  drawn  by  the  defendant;  so  that  if  CulUmore  htd 
not  paid  it  a  remedy  might  remain  against  the  defimil* 
ant  on  it.  The  last  clause  recognizes  the  defendalllfi 
liability. 

«/.  Jervis  (Justice  with  him)  supported  the  rule.  Had 
this  action  been  brought  by  the  plaintiffs,  not  for  die 
benefit  of  the  creditors  but  themselves,  Steinmam  % 
Magnus  would  have  applied  without  being  touched  b| 
T*homa$  V.  Courtnay.  But  the  latter  case  is  not  k 
point,  because  it  was  not  against  the  debtor  but  agunv 
a  third  party,  his  surety.  Now  the  defendant  ken 
urges,  that  it  was  intended  by  this  agreement  that  oi 
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fipmnt  of  two  sums  of  5S1/.  5^.  3d.,  making  \5s.  in       1834. 
(k  pounds  and  on  the  defendants  handing  over  the    ^^^^^^ 
Mi  and  note  to  the  plaintiffs  he  should  he  discharged   and  Another 
iwi  liabfltty.    Though  there  is  no  express  stipulation      .    ^-  ^ 
ftr  the  defendant's  discharge  from  liability  on  them, 
tteve  it  an  express  stipulation  at  the  end,  that  payment 
of  5811.  5f.  8d.  and  of  the  bill  accepted  by  CulRmorey 
ihaH  disdiarge  Um  and  the  defendant.    [BayUy  B. 
They  are  not  to  be  bound  to  see  to  the  application  of 
die  money.}    At  all  events  the  omission  of  such  a  pro- 
as to  the  bills  and  note  in  the  plaintiffs*  bands, 
that  the  mdorring  and  handing  them  over  to  the 
lUndfi  was,  as  to  the  defendant,  to  be  considered  an 
ibaohite  discharge.    That  must  have  been  the  impres- 
of  tiie  surety. 


Batlxt  B. — ^I  entertain  no  doubt  in  this  case,  ivhich 
tans  endxely  on  the  construction  of  this  agreement. 
As  iair  meatiing  is,  that  the  bills  and  notes  in  the  plain- 
€i&*  liands  shaD,  if  pud  oHunde,  be  considered  as  pay- 
VMDt  of  so  much  of  the  defendant's  debts  as  they  amount 
^  but  that  the  defendant  should  remain  subject  to  all 
Vib  ialnHties  as  indorser.    The  agreement  is  substan- 
^Utj  this;  Andrew  proposes  to  pay  his  creditors  155.  in 
ike  pound  on  their  respective  debts,  at  two  equal  instal* 
sents,  on  the  days  mentioned.    Then  in  consideration 
Ait  the  creditors  will  dbcharge  him  from  all  his 
Mts,  and  will  relinquish  all  demand^  on  him  under  a 
perious  agreement  for  which  the  present  was  substi- 
tuted, the  surety  CuUimore  agrees  to  pay  the  sum  of 
ttliL  5s.  M*  in  part  payment  of  the  first  instalment,  and 
•eceplta  Ull  for  a  like  amount  on  account  of  the  second ; 
^  the  creditors  agree  to  discharge  and  exonerate  An- 
k^m ''  on  payment  of  the  said  \5s.  in  the  pound.**  Now 
if  it  was  the  undertaking  of  the  parties  that  these  bills 
lid  note  for  971/.  It.  2d.  should  at  all  events  be  con- 
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1994^       9idei«d  as  money ,  and  that  die  risk  of  delwik 
^^^^     dwin  bj  the  other  parties  should  not  attach  on  the  dt- 
and  Asod^r  Cmdant  Audsew,  but  on  the  creditors  at  hurg^  Ait 
.    *-  vottld  have  been  so  material  a  condition  that  xl  weald 

naturally  have  formed  the  subject  of  express  sfcipalalMiB* 
Then  follows  the  clause  on  which  the  whole  qnastfan 
arises.  "  And  it  is  agreed  that  the  several  bills  of  ex- 
dmnge,  amounting  together  to  271/.  Is.  fid.,  which  have 
already  been  duly  indorsed  by  the  said  J.  AtubremMd 
handed  over  to  the  said  W.  and  C.  QmsUMe,  shall  ht 
considered  as  in  part  payment  of  the  said  ISi.  in  tbe 
pound."  Now  if  these  bills  and  note  were  to  be  takan 
as  money  why  was  this  clause  introduced?  To  hold 
that  they  were  to  be  considered  as  part  payment ''  abso- 
lutely'* appears  to  me  inconsistent  with  the  preceding 
terms  of  the  agreement.  It  means,  that  if  paid  they 
should  be  part  payment  of  the  15x.  in  the  pounds  and  if 
not  paid^  the  defendant^  as  indorser  and  drawer,  was  to 
remain  liable  upon  them  as  in  ordinary  cases.  The 
effect  will  be,  that  if  the  payee  or  acceptor  fidl  to  pay, 
the  defendant  would  be  liable,  but  only  on  his  origyal 
undertaking,  viz.,  to  pay  15«.  in  the  pound.  Thus,  if 
the  bills  are  honoured,  that  payment  will  discharge  him; 
i^  dishonoured,  the  defendant  will  only  be  liable  on  tfaem 
pro  tanto.  The  last  clause  does  not  discharge  the  de- 
fendant and  his  surety  absolutely  and  at  all  events,  but 
exonerates  them  from  looking  to  the  due  appUcatka 
by  the  trustees  of  the  money  paid  to  them  as  siichi 
which  they  might  otherwise  be  bound  to  do. 

BoLLAND  B. — I  cannot  see  how  a  doubt  can  arise  OQ 
this  agreement.  The  debtor  proposes  to  pay  hia 
creditors  15«.  in  the  pound  on  their  debts,  by  two 
modes.  In  his  uncle  CuUimore  he  finds  a  firiend,  who 
advances  and  secures  1062/.  in  part  of  that  compontionw 
To  make  up  the  residue  there  are  certain  bills  and  a 
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ke  amount  of  which  last  the  verdict  is  given.  I8ML 

)th  the  parties  to  that  note,  the  defendant  onid  ^^H^/ 

the  plaintiffs  have  remedies ;  and  if  it  had  iSBLSwihIar 

ided  that  the  former  should  be  withdrawn  «• 
ability^  and  that  Peacock  only  should  Teniain 
agreement  would  have  stipulated  aceordin^^. 

•  •  * 

r  B.r— I  continue  of  the  same  opinion' whidh 
oed  at  nisi  prius.  If  it  should  be  held  that 
i^ies  were  taken  as  absolute  paymenti-tbe 
;  wiould  in  truth  have  only  secured  the  pay- 
1#.  6d.  in  the  pound. 

Rule  discharged  (a). 

id  V.  Ctmsman,  t  B.  &  Adol.  3t8  ;  Letn$  v.  G*  Bowen  >Jffi4^ 
1^;  also  4  C.  &  P.  151.  Ema  v.  Widdowsm. 


Edwards  against  Dionam. 


'i< 


I  • 


in  '^  trespass'*  indorsed  for  a  debt  pf  11/.,  Writintret- 
erved  on  4th  October  1833.  The  declaration  panindowwl 

,    -  'in  debt,  and 

trespass  on  the  case  on  promises^  and  wi|8  declaration  in 
on  29th  October.  A  rule  having  been.p^  Writ^aSde- 
the  2d  November  to  set  aside  the  proceedings  claration  were 
jund  of  variance  between  the  writ  and  deck-  for  variance,* 
ng  V.  Skeffington  (a),  the  court  set  aside  both  though  the 
declaration  on  the  authority  of  that  case^  the  writ  itself 
At  the  objection  to  the  writ  itself,  which  should  ^^^^  ?**'  }*^" 

"  ■  ,;  TT.     previously 

1  taken  earlier,  was  not  taken,  and  that  the  taken. 
on  the  ground  of  variance  did  not  arise  until 
ration  was  delivered,  when  it  was  made  ac- 
.  That  objection  goes  to  both  writ  and  de- 
Rule  absolute.  Petersdorff  for,  Burney 
e  rule  (ft). 
m.  ni.  S18. 

nS  10  fikhathnai  term  1833.   See  emit,  fOS,  n. 
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ISMi 


If  a  defend- 
ant is  misled 
by  the  plain- 
tiff's indorsing 
on  the  writ  a 
larger  sum 
than  is  due, 
and  appears  in 
consequence, 
instead  of 
paying  the 
sum  really 
owing,  with 
the  costs  of 
the  writ,  in 
eight  days,  as 
he  would 
otherwise  have 
done,  the  court 
or  a  judge  will 
stay  the  pro- 
ceedings on  a 
like  payment, 
if  he  applies 
promptly  after 
service  of  a 
deGlaration» 
aAoompftnied 
wiib  paiti- 
colan  claim* 
ing  the  sum 
really  due. 


Ei«Li$0N  against  Robbbts. 

^HE  writ  served  was  indorsed  for  SO/.  1#.  6JL 
and  2L  15s,  costs.  Appearance  on  S6th  ila 
Declaration  delivered  24th  October,  with  particol 
demand  claiming  only  12L  Is,  6d.  On  5th  Novi 
Interlocutory  judgment  was  signed  for  want  of  a 
within  24  hours  after  demand  of  plea.  On  the  6A 
vember  a  rule  was  obtained  to  set  aside  this  judg 
with  costs,  on  an  affidavit  of  the  defendtot*8  at 
the  above  facts,  and  that  the  defendant  would  h&re 
the  money  without  appearing  had  the  writ  claimed 
Uh  Is.  6d. 

The  plaintiff  in  reply  swore  that  he  held  twi 
ceptances  of  the  defendant,  one  for  20L  the  otbe 
122.,  and  that  he  sued  on  the  first.  Cause  was  al 
against  the  rule ;  first,  that  if  the  defendant  was  mi 
he  should  have  informed  the  plaintiff;  secondly, 
the  application  was  too  late;  thirdly,  that  tho 
being  properly  indorsed  it  might  have  been  set  a 
and  that  defendant  might  have  tendered  the  sun 
tually  due.  In  support  of  the  rule  it  was  said,  tha 
mistake  about  the  bills  appeared ;  that  the  20/.  bill 
not  shown  to  be  due;  that  as  the  real  sum  was 
indorsed  on  the  writ,  the  defendant  was  misled,  am 
whole  object  of  requiring  the  indorsement  was  defea 


BayIiEY  B. — As  the  wrong  indorsement  on  the 
deprived  the  defendant  of  the  opportunity  of  payin| 
debt  within  eight  days  after  the  service,  he  would  1 
been  permitted  to  pay  the  debt,  with  the  costs  of 
writ  only,  had  be  come  to  the  court  in  time.  Bi 
proceedings  now  go  on  in  vacation,  and  by  Reg,  i 
Mich.  3  Will.  4.  No.  10.  [Vol.  III.  p.  4.,]  it  is  ordc 
*'  that  if  the  plaintiff  omit  to  insert  in  the  writ 
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ter  required  hy  the  actj  such  writ  &c.  may  be  set 
le  as  irregular^  on  application  to  the  court  out  of 
eh  the  same  shall  issue,  or  to  any  judge,**  th0 
sdant  should  have  applied  to  a  judge  in  vacation; 
p  ?•  TuUoek  (a).  Great  fruitless  expense  might  b^ 
swise  incurred  if  the  application  might  be  post- 
ed until  term.  The  defendant  ought,  at  all  events, 
Wfe  made  the  application  I  have  suggested  promptly 
r  the  delivery  of  the  declaration.  By  Reg.  Oen. 
.  8  Wm.  4.  No.  38.  [Vol.  II.  343.]  "  no  application 
!t  aside  proceedings  for  irregularity  shall  be  allowed, 
m  made  within  a  reasonable  time,  nor  if  the  party 
lying  has  taken  a  fresh  step  after  notice  of  the 
gnhrity.^  Now  by  the  defendant's  neglecting  to 
ly  Id  a  Judge  within  the  eight  days  preceding  the 
D,  Judgment  was  signed  and  subsequent  costs  have 
n  incurred.  The  plaintiff  should  not  have  his  costs 
Alb  motion,  as  no  mistake  appears  on  oath. 


18M. 


V. 
Itp9EllTS« 


Per  Curiam* — Rule  absolute  on  the  defendant's 
paying  within  a  week  the  debt  and  costs  hitherto 
incurred,  except  the  costs  of  this  application. 
If  such  payment  be  not  made,  judgment  to  be 
signed  absolutely,  and  execution  to  issue  for  the 
amount,  and  this  rule  to  be  discharged  without 
costs  (6). 


(•)  ^  Vol.  III.  578.  (h)  Decided  in  MichMlmat  term,  see  ante,  f08  d. 
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~*\  RowE  against  Rhodes. 


Where  an  ai-  riRESSWELL  had  obtained  a  rule  in  Attehaehm 

place  foT^a  term,  calling  on  the  plaintiff  to  show  cause  why  till 

much  larger  defendant  should  not  be  allowed  his  costs  under  4f 

afterwards  ^^^*  3*  c.  46.  s.  3.,  he  having  been  arrested  for  a  laigs 

paid  into  gmj|  ^^^  ^^  plaintiff  had  recovered.    The  arrest  tool; 

court,  yet  It  a  y        ^  an 

the  plaintiff  place  on  13th  April  1833  for  PR,  to  which  extent  jl 

^Uler  sum  ^^  admitted  that  the  plaintiff  had  a  fair  daim  up  Ig 

out  of  court  6th  March,  when  a  bill  was  remitted  by  the  defeiidiM 

ceediM  £^"  *^  ^^  plwntiff 's  agent  Johnson.    On  the  8th  MmH^ 

uber  in  the  the  receipt  of  the  bill  was  acknowledged  in  his  absenoi 

fendant  has  &om  home  by  Jane  Johnson.    The  defendant  hertf 

no  right  to  his  _qq  insisted  that  the  bill  had  been  taken  by  llie  plaiii- 

costs,  under        ^  ^  *"   -^ 

43  0. 8.  c.  46.  tiff  as  absolute  payment  on  6th  March.  On  6th  Aanl^ 
he  returned  home,  and  wrote  to  the  defendant  de* 
manding  the  money«  and  saying  he  had  no  authoritjf 
from  the  plaintiff  to  take  the  bill  in  piayment.  How- 
ever it  was  not  returned^  and  having  been  handed  by 
Johnson  to  the  plaintiff,  he  presented  it  and  got  die 
amount  on  9th  June,  the  day  itHbecame  due.  A  balance 
of  7^.  Td.  having  been  paid  into  court  on  31st  May, 
the  plaintiff  refused  to  take  it  out  then,  and  repudiated 
the  bill;  but  after  it  had  been  honoured,  viz.  on  18th 
June,  he  took  the  above  sum  out  of  court  and  taxed 
his  costs  to  9th  June. 

KeUy  showed  cause  in  this  term.  As  it  might  have 
been  a  question  at  the  trial  of  the  cause  whether  the 
plaintiff  had  not  made  the  bill  his  own  by  keeping  it, 
he  presented  it  when  due;  but  directly  after  it  was 
honoured  he  took  the  money  out  of  court,  qu&  nominil 
damages,  with  costs  to  that  time,  to  which  he  was  en» 
titled,  the  plaintiff's  demand  having  been  paid  pending 
the  action  (a).    The  payment  into  court  admits  tlie 

(a)  See  Tom  v.  Fowell,  7  East,  5S6 ;  6  Esp.  40,  S.  C,  See  1  Camp.  559, 
notis.  5  Camp.  331 ;  3  East,  316 ;  Holt's  C.  N.  P.  6. 
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plamtijflr  to  have  a  good  cause  of  action,  and  conse-        1834. 

pendy  the  defendant's  liability  to  costs  down  to  that 

be.    Then  it  ousts  the  operation  of  43  Geo,  3.  c.  46 ; 

br  a  whole  train  of  decisions  establish  that  unless  the      Rhodes. 

BaDer  sum  of  money  ultimately  recovered  in  the  action 

e  recovered  by  judgment  on  a  verdict,  the  act  does 

ot  apply.     Laidlaw  v.  Cockbum  (a)  is  the  only  case 

^  show  that  after  the  plaintiff  has  arrested  for  a  larger 

im  than  is  afterwards  paid  into  court  and  accepted  by 

im  without  proceeding  further  in  the  action,  the  de- 

aidant  can  obtain  his  costs  under  43  Geo.  3.  c.  46. 

.  8. ;    but   Cammack  v.    Gregory  (6),   Rouveroy  v. 

^9om{c)j  Butler  v.  Brown  (d),  and  Davy  v.  Renion{e), 

le later  cases,  in  which  that  decision  has  been  cited  and 

nremded  both  in  the  King's   Bench   and   Common 

^leas.    In  Butler  v.  Brown,  the  court  of  C.  P.  say 

hat  it  has  been  decided  in  five  cases  since  Laidlaw  v. 

CoeUmmf  that  the  statute  is  not  apphcable  to  those 

arcumstances,  and  cite   Clarke  v.  Fisher  (J ),  where 

Lord  EUenborough  held  that  a  **  recovery"  must  mean 

(recovery  by  judgment ;  and  Lawrence  J.  added,  that 

tt  the  rule  for  payment  of  money  into  court  is  always 

>btained  on  payment  of  costs,  it  is  therefore  incon- 

jnums  that  the  defendant  should  afterwards  apply  to 

HBcharge  himself  from  the  payment  of  them. 

Cresswell  contrk.  This  was  an  arrest  for  which 
there  was  no  **  reasonable  or  probable  cause."  The 
Uendant  remitted  to  the  plaintiff's  agent  a  bill  of  an 
inoont  sufficient  to  cover  the  debt,  and  it  is  not  until 
kng  after  that  his  agent  declares  he  will  not  take  the 
hiU  in  payment,  and  demands  the  money.     The  plain- 

(•)  t  N.  R.  76.  M.  1805.  (6)  10  East,  625.  H,  1809. 

W  13  Eut,  90.  M.  1810.  (d)  1  Br.  &  B.  66.  E.  1819. 

WJB.&Cr.711.  E.  1824. 
(/)  Hnllock  on  Costs,  fd  edit.  ISi;  and  1  Smith's  R.  428. 
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tiff  however  continues  to  hold  the  bill,  which  was  pre- 
sented and  paid  when  due ;    yet  during  ltd   tiine  of 
running  the  defendant  was  arrested  for  the  whole  debt^ 
and  in  the  progress  of  the  cause  paid  one  shilling  into 
court  as  nominal  damages,  thus  in  fact  tendering  die 
issue  that  the  bill  was  taken  by  the  plaintiff  in  payment 
of  his  demand.     The  arrest  then  was  vexatious,  havii^ 
been  made  not  only  before  the  bill  was  dishonored,  bul 
before  it  was  returned  to   the  defendant.      Now  ia 
Butler  V.  Brotvn  and  Davey  v.  Rentouy  no  fact  W)M 
relied  on  to  prove  the  vexatious  arrest,  except  the 
taking  the  smaller  sum  out  of  court.     In  Pbimmer  v. 
Savage  (a),  this  court  seems  to  have  thought  it  in- 
cumbent on  the  plaintiff  to  give  a  satisfactory  reaaon 
for  having  taken  out  of  court  a  less  sum  thati  that  for 
which  the  arrest  took  place.     In  Payne  v.  Acton  (i)  a 
verdict  had  been  taken  at  the  trial  subject  to  an  award, 
the  arbitrator  having  found  a  less  sum  to  be  due  than 
that  for  which  the  arrest  took  place.     On  the  defend- 
ant's motion  for  costs  on  this  act,  Dallas  C.  J.  said, 
courts  always  attended  to  the  circumstance  of  parti< 
going  before  an  arbitrator,  and  the  costs  were  re 
on  the  ground  that  no  vexation  was  shown.  In  Robkwm^m 
V.  Elsam  (c),  Bayley  J.  having  recognized  the 
that  a  case  is  within  43  Geo.  3.  c.  46.  where  the 
"  recovered"  is  ascertained  by  the  award  of  an  ari 
trator,  (for  which  ^eale  v.  Porter  {d),  and  Bums 
Palmer  (e)  had  been  cited,)  goes  on  to  show  in 
case  before  the  court,  that  a  reference  of  an  attorn^ 
bill  to  the  master  for  taxation  is  a  similar  case  entitlS 
the  defendant  to  costs  under  this  act.  [Bayley  B. 
finding  of  an  arbitrator  to  whom  a  cause  is  referred  fy 
order  of  a  court  of  nisi  prius  after  a  verdict  has  heea 


(a)  6  Pri.  R.  1*26.  M,  1818.  (6)   I  Br.  &  B.  t78.  T.  1819, 

(c)  5  B.  &  Aid.  661.  E.  1822. 

(d)  T.  44  Geo.  3.  K.  B. ;  Tidd,  9lh  cd.  983.     (e)  Ibid.  Sc»cc.  Af.lSOi 
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(en  at  the  trials  is  similar  to  the  verdict  of  a  jury  (a) ;        1834*. 

t  if  the  reference  is  by  collateral  agreement,  it  is  not      ^"^^ 

thin  the  statute.      It  may  be,  that  in  Robinson  v.  v, 

ham  the  master  was  substituted  for  the  jury  by  the       Rhodes. 

hb  of  the  reference.]     Abbott  C.  J.  and  Best  J., 

mgfat  Robinson  v.  Elsam  a  case  within  the  spirit  and 

ject  of  43  Geo.  3.  c.  46.     An  attorney  had  there 

id  for  his  biD,  and  arrested  the  defendant  for  more 

m  the  master  afterwards  allowed  him  on  reference 

him  for  taxation  under  a  judge's  order.     The  cir- 

Bstances  of  the  case  entitle  the  defendant  to  the 

nefit  <^  this  act,  as  the  decisions  on  the  statute  have 

ded. 

BjiTX.ET  B. — If  the  decisions  on  the  application  of 
'  Creo.  3»  c.  46.  have  been  so  numerous  and  con- 
cting  as  not  to  leave  a  fair  balance  on  one  side  or 
e  odier,  I  should  adhere  to  the  maxim,  cotempo- 
oea  expositio  est  optima  (6).  Now  the  act  passed  in 
OS,  and  it  appears  from  the  admission  of  Littledale 
mcmng  for  a  rule  under  it  in  Rouceroy  v.  Ale/soUy 
It  in  1804  and  1805,  two  cases  were  decided  by  the 
ii^8  Bench  adversely  to  the  defendant's  right  to 
oorer  costs,  where  the  arrest  having  been  for  a  larger 
m  than  was  afterwards  paid  into  court,  the  plaintiff 
itvithstanding  took  the  less  sum  out  of  court  and 
lyed  further  proceedings.  In  1805  Laidlaw  v.  Cod' 
mi  occurred  in  the  Common  Pleas,  and  Rooke  and 
^msibre  Js.  granted  a  rule  treating  the  case  as  within 
e  act.    But  on  that  case   being  cited  in    1809  in 

(■)  In  Ktent  v.  DeeMe,  3  Br.  &  Cr.  493.  31.  1834.  BayleyJ.  said,  that 

Kiile  T.  Porter  aud  Bums  ▼.  Palmer ^  "  a  verdict  was  taken  on  which 

dpMnt  was  afterwards  entered ;  the  moncj  was  therefore  recovered  in 

c  icdon,"  and  that  was  so  in   Payne  v.  Acton,  1  Br.  &c  B.  878,  and 

^••Mi  ▼.  Taylor,  6  Bingh.  280  ;  Turner  v.  Prince,  5  Bingh.  191.      See 

^lW|wm  Y.  Atkimon,  6  B.  &  Cr.  193. 

(b)iliiit.l38. 

Q  2 
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1834.       Cammack  v.    Gregory  {a\  the  King's    Bench   held, 
that  in  order  to  bring  a  case  within  the  provision  in 
question  there  must  be  a  recovery  of  the  smaller  sum, 
which  they  explained  to  be  by  the  verdict  of  a  jury. 
Rouveroy  v.  Alefson  {b)  followed  in  1810,  and  the  court 
of  King's  Bench  referred  to  its  former  decisions  as  weB 
as  to  Laidlaw  v.  Cockbum,  and  again  held  that  the 
statute  did  not  apply  to  a  case  like  the  present.    In 
Butler  V.  Brown  (c)  the  court  of  Common  Pleas  re-con- 
sidered  the  decision  of  Laidlaw  v.    Cockburn^  and 
Dallas  C.  J.  said,  it  had  been  decided  in  five  subse- 
quent cases  that  the  statute  did  not  apply  to  such  a 
case  as  the  present.     Laidlaw  v.  Cockbum  was  ihert 
treated  as  a  deviation  from  the  current  of  decisions, 
and  was  abandoned  and  disavowed  accordingly.     Bo- 
binson  v.  Eham  {d)  was  a  subsequent  case  in  which  an 
action  having  been  brought  on  an  attorney's  bill,  the  4 
bill  was  referred  to  the  master  to  be  taxed^  who  reducedfl 
it  below  the  sum  for  which  the  arrest  had  taken  places 
Abbott  C.  J.  rested  his  judgment  on  the  jurisdicti<m 
the  court  over  attomies  as  its  officers,  saying  it  wa 
therefore  unnecessary  to  decide  whether  the  case 
within  the  statute,  though  it  appeared  to  him  to 
within  its  spirit  and  object.     The  other  judges 
the  remarks  which  have  been  cited  in  favour  of 
defendant,  but  I  think  the  real  ground  of  the  case 
that  the  master  being  to  be  considered  the  consdtuf 
tribunal,  with  peculiar  jurisdiction  for  taxing  a  bilL     oi 
costs  referred  to  him  by  the  court,  the  sum  which,    he 
should  find  to  be  due  would  be  the  sum  ^'  recover^Ml.* 
In  Davey  v.  Renton{e)  the  arrest  having  been  for  1SL 
and  upwards,  6/.  was  paid  into  court ;   and  ther^  wbs  « 
very  strong  affidavit  to  show  that  only  that  sum  was  due. 
The  cases  were  brought  before  the  court,  and  Abbott  C.  J. 

(a)  10  East,  6«5.  (h)  13  East,  89.  (c)  1  Br.  &  B.  66, 

(«/)  5  B.  &  Aid.  661.  (0  «  B.  &  Cr.  711. 
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said,  ''  It  is  very  desirable  to  lay  it  down  as  a  general 
rule,  that  where  money  is  paid  into  court  by  the  de- 
fendant and  taken  out  by  the  plaintiff  in  an  early  stage 
of  the  cause,  that  shall  not  be  considered  as  a  sum 
recovered  by  the  plaintiff  within  the  meaning  of  the 
statute.     The  fact  of  the  plaintiff's  taking  money  out 
of  court  is  not  conclusive  against  his  right  to  recover  a 
larger  sum ;  he  may  have  been  induced  to  accept  the 
smaller  sum  to  save  the  expense  of  litigation.    It  is  the 
sum  accepted  by  him  in  lieu  of  the  sum  which  he  might 
perhaps  have  recovered  if  he  had  proceeded  to  judg- 
ment.    We  are  all  of  opinion  that  the  statute  does  not 
apply  to  such  a  case."   This  then  being  the  state  of  the 
decisions  in  the  King's  Bench  and  Common  Pleas  on 
tins  point,  and  it  not  appearing  that  the  point  has  been 
once  agitated,  we  think  we  ought  to  abide  by  them* 
"Xhat  being  so,  the  merits  are  not  in  discussion. 


1834. 


ROWE 

V. 

RUODES. 


Vauohan  B. — Were  this  question  res  Integra,  we 

Should  look  to  the  words  of  the  statute  and  sift  the 

xaeaning  of  the  word  recover.    That  word,  however, 

ss  used  in  the  act,  points  to  recovery  by  verdict  or 

Judgment  in  the  action,  and  to  execution  thereon. 

Though  the  cases  are  conflicting,  they  preponderate  in 

&voar  of  the  plaintiff,  and  for  some  years  before  I  left 

the  Common  Pleas  it  was  considered  that  Laidlaw  v. 

Cockbum  was  wrong.     Then  whether  we  look  at  the 

act  or  the  decisions,  the  defendant  is  excluded  from  a 

i^t  to  costs. 

Holland  and  Gurney  Bs.  concurred. 


Rule  discharged  with  costs,  though  not  moved 
with  costs,  as  costs  would  have  been  given  had 
it  been  made  absolute. 
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1834. 

Summers  against  Grosvenor. 

ITie  defend-      rpALFO  VRD  Serjt.  had  obtained  a  rule  for 
beenarrcMed  costs  to   the  defendant  pursuant  to  43 

for  33/.,  a        c.  46.  8.  3.     The  defendant  was  arrested  for 

verdict  was         .  .  i     «.   i  o?  »  i         i   • 

taken  at  tne  ^"6  tnai  of  the  cause  at  onrewsbury  the  plaint 
trial  fortliat      verdict  for  that  sum,  subject  to  reduction  by  1 

amount,  sub-  .  . 

ject  to  the  ficate  of  an  arbitrator,  who  certified  that  on 
arbitrator*"  was  due  to  the  plaintiff,  and  directed  the  verd 
who  ordered  entered  accordingly.  The  defendant's  affida 
be  reduced  to  Stated  the  arrest  to  be  malicious,  and  with 
3/.  3s.  Thede-  sonable  or  probable  cause,  and  that  at  the  tin 
moved  for  his''  arrest  he  believed  the  plaintiff  was  indebted 
costs  under      The  plaintiff's  affidavit  denied  the  malice  t 

43  G.  3.  c.  46.  ^ 

s.  3. :  Held,     asserted  that  defendant  had  several  times  pro 

factVnfad  i^^  P^y  ^™  money  on  account  of  several  bills  deli 
incumbent  on    him  for  money  due  to  plaintiff,  and  that  be 

the  plaintiff  tOi,,  /.  «.  •i.i_«i^ji» 

"make  it ap-  P^^^  *^®  knew  of  no  claim  agamst  him  by  defe 
pear  to  the       of  what  it  consisted. 

satisfaction  of 
the  court*'  that 

he  had  "rea-        Ludlow  Serjt.  showed  cause.     The  original 

sonable  or  •^  ^ 

probable  had  never  been  lessened  on  a  balance  struck 

restfng  the^de-  *'^®  parties,  and  the  plaintiff  did  not  know  of  ar 
fendant,  and  demand  on  him  by  the  defendant.  Then  th 
of  a  clear  ^^^  justified,  and  it  has  never  been  held  that  t 
statement  to     fact  of  a  verdict  havinir  been  given  for  a  sma 

that  effect,  the    ,  in         i  .  i      i  i       i 

court  made  than  that  for  which  the  arrest  took  place,  was 
the  rule  ab-      reason  for  depriving  a  plaintiff  of  costs. 

Talfourd  Serjt.  was  stopped. 

Bayley  B.,  after  stating  the  section  of  the 
its  proviso,  added — There  must  be  some  affid 
the  defendant's  part  to  ground  His  application  fi 
and  I  think  that  what  he  has  here  sworn  is  si 
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to  throw  the  burden  on  the  plaintiff  of  showing  rea-        1834. 

sonable  or  probable  cause  for  arresting  for  33/.,  when 
the  sum  which  having  been  found  by  the  verdict  we 
must  prima  facie  take  to  be  that  really  due,  was  3L  3s,  Grosven<»r. 
only.  The  plaintiff  might  have  easily  shown  how  he 
considered  himself  entitled  to  the  larger  sum,  by  what 
iritnesses  he  expected  to  prove  his  claim  to  that  extent 
l^efore  the  arbitrator,  and  why  he  failed  in  so  doing. 
In  the  absence  therefore  of  any  affidavit  by  the  plain- 
tiff of  these  facts,  which  lay  peculiarly  within  his  know- 
ledge, the  verdict  shows  that  there  was  no  reasonable 

or  probable  ground  for  the  arrest,  and  the  rule  must  be 

absolute. 

Vacghan  B. — It  appears  to  me  that  the  defendant 

is  entitled  to  the  benefit  of  this  enactment,  according  to 

its  reasonable  construction  when  read  with  the  proviso. 

The  very  circumstance  of  the  amount  of  the  verdict 

entered  raises  a  strong  presumption  that  the  arrest  was 

^thout  reasonable  or  probable  cause.     The  plaintiff 

does  not  go  the  length  of  swearing  that  the  33/.  was 

doe  to  him,  but  merely  that  he  had  sent  in   some 

accounts  of  money  due,  and  that  there  had  been  pro- 

uiaes  to  pay  money  on  account.  The  defendant  swears 

lie  believes  the  arrest  to  have  been  malicious  ;  that,  I 

think,  was  unnecessary. 

BoLLAND  B.  concurred. 

GuRNEY  B. — The  defendant  states,  that  at  the  time 
of  the  arrest  he  believed  the  plaintiff  indebted  to  him. 
That  made  it  incumbent  on  the  plaintiff  to  show  that 
^  had  reasonable  and  probable  cause  to  arrest,  and 
br  the  amount  he  did ;  but  no  facts  have  been  stated 
^  bim  to  lead  us  to  such  a  conclusion. 

Rule  absolute  (a). 

(«i)  Sec  ihc  preceding  case. 
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Pickup  and  Another  Executors  against  Wharton. 
Where  in  an       *  SSUMPSIT  on  a  promissory  note  given  to  the 

action  com-       J^  r  ^  o 

menced  by  an  plaintiff's  testator  in  1812^  without  any  counts  on 

fore  1st  June  P^oniises  to  the  plaintiffs  as  executors.  The  action  was 
1833,  he  sued    commenced  in  June  1832,  and  the  defendant  held  to 

necessnnlv  in 

his  represen-  special  bail.  Pleas  :  general  issue  and  statute  of  limi- 
tative cha-        tations  (a).     Notice  of  trial  was  given  for  the  summer 

racter,  and  de-         .  /»  i  i     r> 

Glared  only  on  assizes  of  1832,  but  countermanded,  and  a  rule  for 
teriatoriii"hU*  judgment  as  in  case  of  a  nonsuit,  obtained  in  Michaelmas 
life-time,  judg-  term  1832,  was  discharged  on  a  peremptory  undertaking; 
case  of  a  non-  ^^*  fresh  default  having  taken  place,  judgment  as  in 
suit  was  ob-  case  of  a  nonsuit  was  finally  had  in  Michaelmas  term 
vember  1833,  1833,  and  the  master  taxed  to  the  defendant  the  whole 
but  the  exe-     costs  of  the  cause  against  the  plaintiff. 

cutor  took  no  o  ir 

step  after  1st 

;J|^^'^'^.'"^*^^,J^  BuH  had  obtained  a  rule  for  reviewing  the  masters^ 
that  he  was  taxation  and  confining  his  allocatur  to  such  costs  only^ 
pay  the  whole  *^  accrued  after  the  plaintiff's  wilful  neglect  to  pn 
costs  of  the  to  trial;  Woolley  \.  Sloper(b).  The  plaintiff's  ai 
only  such  davit  Stated  facts  to  show  that  the  poverty  of 
costs  as  had      defendant  had  occasioned  their  delay  to  proceed 

been  occa-  . 

sioned  by  his    final  abandonment  of  the  suit,  and  that  he  had  promij 
rZ^^o^^"''^  to  pay,  though  verbally  only,  within  six  years, 
ceeding  to 

Addison  now  showed  cause  for  the  defendant  on 
affidavit,  stating,  that  in  Juli/  1832  he  had  apprised 
plaintiffs  of  his  intended   defence  on  the   statute 
limitations.      The  master  was  right  in  allowing 
defendant  the  whole  costs  under  these  circumstanflzsos; 
The  rule  of  law  exempting  executors  from  liability  to 

(a)  See  Sard  v.  Wine,  3  East,  409 ;  Jone$  v.  Jones,  1  Bingh.  ^4^  ) 
Barnard  v.  Higdon,  .5  B.  6c  Aid.  213  ;  Dowbiggin  v.  Htxrruon,  9  Btm.  A 
Cress.  666  ;   Jobson  v.  Foster,  1  B.  &  Adui.  6  ;  67tt<rr  v.  Lawtim,  id.  895. 

(6)  9  Biiig.  754. 
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judgment  for  costs  where  they  necessarily  sue  in  their  1834. 

representative  character,  e.  g.  on  a  contract  entered  '^-•^^-^^ 

into  with  their  testator  in  bis  lifetime,  did  not  hinder  ^,j  Another 

the  court  from  ordering  them  to  pay  costs  where  the  v. 

Wharton. 

judgment  against  them  has  been  occasioned  by  their 
own  wilful  neglect  or  want  of  diligence  in  investigating 
their  right  to  sue.     If  the  date  of  the  note  was  not 
sufficient  warning  to  the  plaintiffs,  they  ought  not  to 
hare  proceeded  after  being  informed  of  the  defence,  or 
at  least  after  plea  pleaded,  and  being  aware  that  the 
promise  set  up  was  only  verbal.    The  point  held  in 
Woottey  V.  Sloper  was,  that  on  a  judgment  as  in  case 
of  a  nonsuit,  an  executor  plaintiff,  who  has  been  guilty 
of  wilful  negligence  in  not  proceeding  to  trial  according 
to  notice,  is  not  liable  to  the  costs  of  the  cause,  but 
only  to  those  occasioned   to   the   defendant  by  such 
wilful  negligence.     But  that  case  was  decided  on  the 
strict  terms  of  14  Geo.  2.  c.  17.,  without  reference  to 
former  decisions.     It  is  contrary  to  Coomber  v.  Hard" 
cattle  (a),  where  the  plaintiff,  an  administrator,  having 
become  a  party  to  an  action  on  a  contract  which  had 
been  annulled  with  his  privity,  the  court  ordered  him 
to  pay  the  costs  even  after  he  had  obtained  a  verdict ; 
Rooke  J.  saying,  "  It  is  clear  upon  the  statute  [23  Hen, 
8.C.  15.]  that  when  an  executor  or  administrator  neces- 
ttrily  sues  as  such,  he  is  not  liable  to  costs ;  and  yet  it 
bas  been  holden,  that  where  an  executor  or  adminis- 
trator is  guilty  of  misbehaviour  he  shall  pay  costs,  as 
wbere  he  suffers  himself   to  be   nonprossed  or  has 
knowingly  brought  a  wrong  action,  or  been  otherwise 
guihy  of  wilful  default,  or  has  discontinued  or  notpro* 
ceeded  to  trial  according  to  notice.'^      For  this  last 
position  HawesY.  Saunders  (b)  and  Eaves  v.  Mocato  (c) 
are  distinct  authorities.     After  citing  Hawes  v.  Saun* 

(«)  3    .6t  P.  lid.  (fc)  3  Burr.  158 1.  (c)  Salk.  311. 
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1834.       d^*  (o)  and  Higgs  ▼.  Worry  (b),  as  cases  in  which  exe- 

^■^^^^^^      cutors  who  suffered  judgment  of  nonpros  were  held 

and  Another  ^^^^  ^  V^Y  costs^  he  argued,  that  as  the  judgment  as 

V-  in  case  of  a  nonsuit  proceeded  on  the  same  ground,  tub. 

the  negUgence  of  the  plaintiff,  the  defendant  was  as 

much  entitled  to  costs  in  one  as  the  other.     In  neither 

case  are  costs  awarded  on  the  face  of  the  record. 


Suit  contrd  was  stopped. 

Bayley  B. — This  action  having  been  commenced  be- 
fore 1st  June  1833,  when  3  &  4  Will.  4.  c.  42. 8.31.  came 
into  operation,  the  passage  in  Mr.  TidcT^  valuable  Book 
of  Practice  (c)  apphes,  that  an  executor  or  administrator, 
when  he  necessarily  sues   in  his   representative  cha-        ,..^ 
racter,  is  not  Hable  to  costs  on  a  nonsuit  or  verdict.  It       c^ji 
is  also  laid  down  in  the  same  book,  that  be  is  so  liable 
to  costs  upon  a  judgment  of  non  pros,  and  that  has  ^ 
been  the  settled  rule  ever  since  I  remember  W^''^^-^# 
minster  Hall.    He  is  held  so  hable  because  he  is  guiltj^^^^j^ 
of  personal  default  in  not  declaring  or  replying  or^:;^   ^^ 
taking  any  other  proper  step.     That  default  is  state^^^^^^^ed 
on  the  face  of  the  record,  and  the  judgment  is,  thrm»-^  ^^ 
fore  it  is  considered  that  the  plaintiff  take  nothing  \m::M'     bv 
his  writ,  and  it  is  further  considered  that  the  defepdav^^^^u^ 
do  recover  against  the  plaintiff  so  much  for  his  costs  *      ^  ^f 
defence.     I  have  always  considered  the  personal  dlE^cfe- 
fault  so  stated  on  the  record  as  the  ground  for  t^..::ii-  the 
adjudication  of  costs,  viz.  that  the  plaintiff  has  failed  -^^{q 
his  action  by  personally  neglecting  to  proceed  with  ^^  />. 
In  the  case  of  discontinuance  by  an  executor,  he         2$ 
hable  to  costs,  or  the  reverse,  at  the  discretion  of  W^ke 
judge,  who  will  refuse  leave  to  discontinue  except      oj[i 
payment  of  costs,  if  he  sees  blame  imputable  to    ^/:^e 

(«)  3  Burr.  1681.  (b)  6  T.  R.  654.  (c)  9lh  cd.  978, 97 P. 
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plaintiff  in  improperly  commencing  the  action  ;  whereas        1834. 
if  he  sees  that  the  action  was  fairly  brought,  but  that      ^^n-^^ 

Pick DP 

from  subsequent  circumstances  its  further  prosecution   ^^  Another 
became  improper,  he  may  relieve  such  a  plaintiff  from    „,    ^* 
payment  of  costs.     However,  Mr.  Tfcfc/ proceeds  to  lay 
down  generally  (p.  979,)  that  **  an  executor  or  xidminis- 
trator  shall  pay  costs  on  a  discontinuance  where  he  has 
knowingly  brought  a  wrong  action  or  been  otherwise 
guilty  of  a  wilful  default,  or  for  not  proceeding  to  trial 
according  to  notice ;    but   otherwise  he  is  not  liable 
to  costs  in  either  of  these  cases ;  nor  where  he  merely 
sues  en  autre  droit,  is  he  liable  to  costs  on  a  judgment 
as  m  case  of  a  nonsuit.''    Now  a  judgment  in  case  of  a 
nonsuit  given  under  14  Geo.  2.  c.  17.,  has  precisely  the 
>aiiie  effect  as  judgment  against  an  executor  on  nonsuit. 
Hen,  as  in  the  latter  case,  a  defendant  has  no  costs 
^irarded  to  him  on  the  record  against  an  executor  (a), 
^e  will  have  none  when  he  has  a  similar  judgment 
Under  the  statute.       Booth  and  others  executors  v. 
itoli  (6),  which  decided  that  executors  are  not  Uable  to 
Costs  on  suffering  judgment  as  in  case  of  a  nonsuit  under 
l4  Geo.  2.  c.  17.  does  not  stand  alone,  but  has  been 
acted  on  to  the  present  time.    The  consequence  of  a 
contrary  practice  would  be,  that  in  every  such  case  the 
court  would  have  to  try  whether   the   executor  had 
iproperiy  commenced  the  action  or  not. 


Vaughan  B. — In  the   cases  relied  on  for   the  de- 
fendant improper  conduct  and  wilful  default  were  fixed 
the  plaintiffs. 

BoLLAND  B. — In  Eazvcs  v.  Mocato{c)  it  is  laid  down, 

(s)  Bigland  v.  RMtum,  S  Salk.  103,  &c.  &c. 

(fc)  1  H.  Bla.   «77.  H,  1794;    see  S.  P.  per  cur,  in  Bennett  v.  Coker, 

Burr.  1928.  M.  1766.  ami  note  ibid. 

(c)  1  S«lk.  314,5.  C.  2  Lord  Ila^m.  865,  nom,  Eiues  v.  Mocato. 
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1384.       that  an  executor  shall  not  pay  costs  of  a  nonsuit  where 
^'^^^'^^      he  cannot  sue  but  as  executor,  but  that  m  trover  by 

Pickup 

and  Another  ^^ecutor  upon  a  conversion  in  his  own  time,  be  sbaU,  i 
„,    V*  nonsuit,  pay  costs,  '^  for  he  need  not  name  himself  exe— 

^Vh  ARTON 

cutor**(a).  EQs  liability  to  costs  when  nonprossed 
rests  on  his  negligence.  The  executor's  duty  is  to 
enforce  the  testator's  securities ;  a  doctrine  recognized 
in  Coomber  v.  Hard^astle  (J)\  where  Lord  Alvanley 
admitted  that  an  executor  or  administrator  necessarily 
suing  as  such  is  not  made  liable  to  costs  by  statute 
23  Hen.  8.  c.  15.  where  there  is  a  verdict  against  him, 
and  that  no  costs  could  be  awarded  against  him  on 
record,  stating  the  reason  to  be,  that  he  is  not  sup* 
posed  to  know  the  imbecility  of  his  own  suit.  But  as 
the  executor  there  had  abused  the  process  of  the  court 
by  suing  against  good  faith  and  his  own  agreement,  Uie 
court  ordered  him  to  pay  costs  for  that  contempt. 
That  principle  was  acted  on  in  Woolley  v.  Sloper^ 
where  the  executor,  having  suffered  judgment  as  in  case 
of  a  nonsuit,  was  held  only  liable  to  pay  costs  incurred 
by  his  own  wilful  neglect  to  proceed  to  trial. 
> 

GuRNEY  B. — In  Coombe  v.  Hardcastle  the  executor 
being  aware  that  no  cause  of  action  existed  against  the 
defendant,  lent  his  name  to  a  third  person  under  an 
indemnity  from  him.     For  such  monstrous  abuse  of  the  4 
process  he  was  mulcted  in  costs. 

The  court  were  about  to  make  the  rule  absolute,  h\x*M, 
allowed  it  to  stand  over  to  Easter  term,  on  the  su, 
gestion  of  Addison  that  the  judgment  as  in  case  of 
nonsuit  had  been  obtained  after  1st  June  1833,  wh 
3  &  4  Will.  4.  c.  42.  s.  31.  came  into  force,  and  that 
question  was  then  pending  in  K.  B.   in  Freeman 

(a)  Brasiingion  v.  Ault,  2  Bing.  l77.  (6)  3  B.  &  P.  117. 
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Moyes  (a),  whether  the  effect  of  that  statute  was  retro- 
spective. 

Afterwards,  on  May  8th,  in  Easter  term,  Butt  for  the 
plaintiffs  admitted  that  in  the  case  mentioned  the 
King^s  Bench  had  held  the  statute  retrospective,  but 
contended  that  this  court  would  in  its  discretion  under 
that  act  pronounce  the  same  rule. 

Lord  Ltndhurst  C.  B. — There  is  nothing  to  show 
that  the  plaintiff  had  not  a  good  cause  of  action,  had 
not  the  defendant's  poverty  made  it  unadvisable  to 
proceed* 
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Pickup 
and  Another 

V. 

Wharton. 


Parke  B. — Here  the  executor  took   no  step  after 
&4i  WiU.  4.  c.  42.  s.  31.  passed;  then  his  situation 
to  costs  ought  not  to  be  altered. 

Rule  absolute. 


(a)  Now  reported  1  Adol.  &  £11.  341.    Stat.  3  &  4  Will.  4.  c.  43.  a.  31. 

I,  that  "  in  every  action  brought  by  any  executor  or  administrator  in 

Tightof  the  testator  or  intestate,  such  executor  or  administrator  shall  (unless  the 

^3*itrt  in  which  the  action  is  brought,  or  a  judge  of  any  of  the  said  superior 

^vvts  shall  otherwise  order)  be  liable  to  pay  costs  to  the  defendant  in  case 

o^  beiog  nousaited  or  a  verdict  passing  against  the  plaintiff;  and  in  all  other 

^*Ks  in  which  he  woald  be  liable  if  such  plaintiff  were  suing  in  his  own 

*^t  apoQ  a  cause  of  action  accruing  to  himself,  and  the  defendant  shall 

^^  judgment  for  aoch  costs,  and  they  shall  be  recovered  in  like  manner. 


Bentley  against  Hook. 

A  Rule  had  been  obtained  on  behalf  of  the  sheriff  of  xhe  court  will 
Oxon,  under  the  adverse  claim  act  1  &  2  WiU.  4.  ^^^  interfere 

^*  58.  8.  6.,  calling  on  the  assignees  of  i^oo^  a  bankrupt  verse  claim  act 

1  &  2  WUL4. 
I>  ,  c.  56.  s.  6.  in 

*^>oiir  of  a  sberiflr  who  has  seized  goods  under  a  fi.  fa.,  unless  an  actual  claim  of  the 
l^perty  in  question  appears  to  have  been  made  before  moving  for  the  rule. 

SemhUj  ID  an  issue  directed  under  the  act,  the  claimant  should  be  the  plaintiff  and 
^W  execution  creditor  the  defendant. 


236  CASES  IN  HILARY  TERM 

1834.  and  his  execution  creditor,  to  appear  and  state  theb 
claim  to  the  goods  seized  under  a  fi.  fa.  for  331. 
The  affidavit,  without  stating  in  terms  a  claim  by  the 
assignees,  stated  '^  that  the  sheriff  had  received  notice 
that  the  defendant  had  become  a  bankrupt^  and  had 
been  informed  and  believed  that  a  fiat  of  bankruptc) 
had  been  issued  against  him  and  assignees  cfaoaen.' 
The  sheriff  offered  to  bring  the  33/.  into  court. 

Addison  for  the  execution  creditor.  The  facts  in 
the  affidavit  do  not  show  such  a  claim  by  the  assignees 
to  exist  as  entitles  the  sheriff  to  the  protection  of  dui 
act.  Isaac  v.  Spilsbury  (a)  shows,  that  the  court  will 
not  act  upon  the  mere  quia  timet  of  the  sheriff  without 
actual  claim  made. 

R.  V.  Richards  for  the  assignees  asked  for  costs,  to 
be  paid  them  by  the  sheriff,  no  notice  of  claim  by  them 
being  shown,  but  information  and  belief  only. 

Cooper  in  support  of  the  rule.  The  sheriff  wa* 
bound  to  take  notice  of  the  fiat  in  the  Gazette.  Bm 
the  objection  to  entertain  this  rule  is  waived  by  th  j 
appearance  in  court  of  all  the  parties.  He  cited  Lew^ 
V.  Eicke  (6).  In  Isaac  v.  Spilsbury  the  claim  made  wis 
held  null,  not  having  in  fact  been  made  on  the  part  » 
the  wife. 

Bayley  B.— No  part  of  the  affidavit  shows  that  tfl 
assignees  have  actually  claimed  the  goods.     It  shot 
have  shown  from  whom  the  notice  to  the  sheriff 
As  it  stands  it  might  be  mere  hearsay. 

Vaughan   B. — To  give   this  court  jurisdiction     t 

(o)  10  Bing.  3.  (6)  Ante,  157. 


Bates  against  Pilling. 
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grant  this  role,  the  sheriff  must  show  such  an  actual        1834. 
claim  to  have  been  made  to  the  goods  in  question  as 
vnight  be  followed  by  an  action. 

GrURNBT  B. — The  sheriff  may  now  move  to  enlarge 
cJie  retom  of  the  writ,  and  may  renew  this  application 
^^hen  the  claim  is  made. 

Rule  discharged  with  costs. 

Cooper  afterwards  produced  a  sufficient  affidavit  and 
renewed  his  motion,  which  was  granted ;  Bat/let/  B. 
saying,  Let  the  assignees  sue  the  execution  creditor 
«ither  in  trespass,  trover,  or  money  had  and  received ; 
or  by  consent  an  issue  may  be  taken  to  try  whether 
^e  goods  are  the  property  of  the  claimants  or  not.  In 
^e  latter  case  the  claimants  will  be  the  plaintiffs. 
'Hiat  would  be  their  situation  in  an  action  of  trover,  and 
'  have  always  thought  that  the  course  of  that  action 
should  be  followed  in  issues  of  this  kind. 


j\   Bailable  capias  having  been   issued    herein   for  ^  defendant 
24/.  4f.  9rf.,  the  bailiff  sent  to  the  defendant's  "gainst  whom 

a  bailable 

^ttomey  to  say  that  the  writ  should  not  be  executed  if  capias  had 
would  undertake  that  a  baU  bond  should  be  given.  »"'"^?  J\*  "^^ 

o  arrested,  but 

bail-bond  was  accordingly  given  and  bail  above  put  a  bail-bond 
in  due  time  and  perfected.     The  arbitrator  to  whom  ^r^ci^Tbaif" 
e  case  was  referred  at  the  York  assizes   awarded  put  in  and 

^^-^  Deriected  in 

3f.  5#.     A  rule  having  been  obtained  for  allowing  the  ^ue  time : 
^fendant  his  costs  under  43  Geo.3.  c.  46.  s.  3.,  "^Id,  that  not 

havmg  been 
"  arrested"  as 
<U  as  beld  to  special  bail,  he  had  no  remedy  for  costs  against  the  plaintiff,  though 
<  did  not  recover  a  sum  for  which  the  defendant  could  be  held  to  bail,  and  less  than 
l^aif  of  that  for  which  this  arrest  took  place. 
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1834.  R.Alexander  showed  cause.    As  no  actual  aires) 

has  taken  place^  this  case  is  not  within  the  ^or^  of  il|i 
act  '^arrested  and  held  to  special  bail.*^  <  BffTBl^ 
Adamson  (a)  shows  that  attending  at  the  hpOM  jQ 
a  sheriff's  officer,  pursuant  to  a  message  from  him  t 
that  effect,  and  there  executing  a  bail-bond,  is  notm 
arrest  so  as  to  support  an  action  for  malicious  anppil 
In  Amor  v.  JBlqfield  (6)  a  defendant  against  whqm  i 
bailable  writ  had  issued  for  28/.,  was  allowed  to  fil 
common  bail  without  being  arrested,  and  was  held  no 
entitled  to  the  benefit  of  the  rule  here  moved  for,  thoD^ 
only  14/.  was  recovered.  Handley  v.  Levy  (c),  Dotifai 
V  Brett  (d),  Erie  v.  Wynne  (e),  show  that  the  words  € 
this  act  are  now  strictly  adhered  to. 

•■»■••■ 

jR.  V.  Richards  contra.  The  requiring  excessif 
bail  is  as  much  within  the  object  of  this  act  as  da 
actually  arresting  for  too  large  a  sum.  In  Amor  ^ 
Blqfield  special  bail  was  not  put  in.  This  act  was  n  ^ 
in  contemplation  in  Berry  v.  Adamson;  the  questi^ 
there  being,  whether  the  facts  in  evidence  proved  t^ 
actual  malicious  arrest  which  it  was  incumbent  on  tfai 
plaintiff  to  prove.  No  arrest  need  be  shown  in  acti^ 
on  bail-bonds,  Haley  v.  Fitzgerald  {/) ;  nor  can  "m 
bail  traverse  the  arrest,  Taylor  v.  Clow  (g).  [Baylej^ 
Such  defendants  are  estopped  by  their  own  act  firio 
making  that  traverse.] 

Bayley  B — The  enacting  words  of  43  Geo.  S.  c.  461 
(intituled  ^'  an  act  for  the  more  effectual  prevention  of 
frivolous  and  vexatious  arrests")  apply  to  all  actiom 
wherein  the  defendant  or  defendants  shall  be  arrested 
and  held  to  special  bail.     Those  are  not  synonymous 

(a)  6  B.  &  Cr.  528.  (6)  9  Biiig.  91.  (c)  8  B.  &  Cr.  6Sr. 

(d)  10  B.  &  Cr.  117.        (0  Ante,  Vol.  III.  375.         (/)  Stra.  643. 
{^)  1  B.  &  Adol.  223. 
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I,  but  require  different  proceedings  in  which  dif-  ISSi* 
parties  act.  Berry  v.  Adamson  treats  thent 
flB«oordiiigly«  For,  as  the  plaintiff  had  there  been  put 
tbe  difficulty  of  procuring  bail,  the  case  would  be  in 
:1o8e  analogy  to  this  act,  had  arrest  and  giving  a  bail- 
been  qrnonymous.  But  Lord  Tenterden  asked, 
^'Has  the  defendant  been  either  actually  or  construc- 
#3¥ely  arrested  and  kept  in  prison  ?  and  added,  Arrow* 
▼•  Le  Mesurier{a)  shows  he  has  not.'*  But 
▼•  Blqfield  is  an  instance  of  a  similar  appUcation 
Co  the  present,  in  which,  as  there  was  neither  actual 
jurrest  nor  a  holding  to  special  bail,  the  judgment  goes 
fur  beyond  the  point  urged  for  the  defendant  in  this 
ette,  and  the  expressions  of  Tindal  C.  J.  and  Bo- 
MmtqaeiJ.f  clearly  distinguish  between  arrest  and  hold- 
ing to  bail,  treating  them  as  different  things.  That 
Ixiqr  so,  and  only  the  copulative  '^and*'  being  used, 
'veouf^t  not  to  read  it  in  the  disjunctive  **  or." 

Vaugham  B. — In  the  introductory  part  of  section  1 
^  this  act  it  is  provided,  that  no  one  shall  be  arrested 
^hdd  to  special  bail,  while  in  the  subsequent  part  and 
^  iiiterpoeed  in  lieu  of  or.  In  the  third  section  now  in 
^Mttskm  the  words  are  '^  arrested  and  held  to  special 
ViiL**  Then  both  expressions  must  be  taken  to  have 
Wn  advisedly  used  by  the  legislature.  The  act  is 
fenal  as  wdl  as  remedial,  and  I  think  that  arrestmg  as 
lA  as  putting  in  special  bail  is  requisite  in  order  to 
\mg  a  case  within  its  purview.    I  think  that  in  the 

eoBterse  case  putting  in  special  bail  is  necessary  as  well 

atdoal  arrest. 

BoLLAND  B. — I  entertain  no  doubt,  and  agree  with 
uybrodier  Vaugkan  aa  to  the  use  of  the  disjunctive 

(a)  «  New  R.  ill. 

▼ou  nr.  n 
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*'  or"  and  copulative  "  and,**  as  found  in  different  !»■ 
tions  of  the  act.  Amor  v.  Blofield,  if  not  pieciaeljAii 
case,  shows  that  the  court  of  Conunon  Pleas  conndmd 
'^  arrest**  and  *' holding  to  special  bail*'  as  diflfemt 
things. 


OuRKBY  B.  concurred. 


Rule  disehaiged. 


If  a  plaintiff 
living  in  a 
place  not 
*<  within  any 
city,  town, 
parish  or  ham- 
ler,"  (e.  e. 
Grays  Inn) 
and  suing  in 
person,  de- 
scribe himself 
as  of  the  extra- 
pnrcchial 
place,  it  is  suf- 
iicient  under 
the  uniforoiity 
of  process  act, 
3  WilL  4.  c. 
39.  s.  12. 


KiNQ  against  Monkhquse. 

nPHE  affidavit  of  debt  described  the  plaintiff  d 
Gray's  Inn  Square,  Middlesex,  which  appesied  H 
be  the  fact  by  the  defendant's  affidavit  The  eispss 
was  indorsed  as  issued  in  person  by  W.  H.  King,  who 
resides  at  No.  7,  Gray's  Inn  Square,  London,  (h 
motion  to  set  it  aside,  cause  was  shown  that  Gray*s  In 
being  extra-parochial  was  a  sufficient  descriptioD,  sod 
London  was  a  proper  addition,  as  the  usual  diieeCioa 
added  to  persons  living  in  Crray's  Inn.  In  support  rfdii 
rule  it  was  said,  that  Crray's  Inn  should  have  been  kil 
as  the  general  district.  It  is  in  Middlesex,  not  Lonin 
Pet*  Ctirtam— Stat.  2  Will.  4.  c.  39.  directs  byaeetiQiiUk 
that  in  the  case  of  a  plaintiff  suing  in  person,  die  neaft* 
randum  shall  mention  "  the  city,  town,  or  parish,  and  alii 
the  name  of  the  hamlet,  street,  and  number  of  the  hoM 
of  such  plaintiff*s  residence,  if  any.  Now  as  this  plairff 
lives  in  a  place  not  within  any  dty  &C.,  Ae  deaMipiiii 
seems  as  good  as  could  be  given.  Rule  tlii<  liiifrfi 
Mansel  for,  Hutchinson  against  the  rule  (a). 


(a)  See  DiUkam  ▼.  CMvif ,  4  Bing.  70. 
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18S4. 
Grbgoet  qai  tarn  &c.  against  Elridge. 

JpLATTmoffffi  to  stiiy  proceedings  until  security  for  Security  for 
costs  should  be  given.     It  appeared  from  the  de-  f"^^  ^1"  5^' 

o  rr  Ijj,  required 

Pendant's  affidavit  that  the  plaintiff  sued  qui  tam  in  this  where  the 
Mod  several  other  actions  for  penalties  in  keeping  un-  fJi^ndigent  "^ 
Seensed  places  for  dancing  and  music.  He  was  brother-  circumstances, 

«_  I  j»  t_»  •       11    1  .  «  .  •      sues  qui  lam 

Hwaw  of  his  attorney  m  all  the  actions,  and  m  poor  cir-  in  several  ac- 
comstances,  and  belief  was  sworn  to  that  the  actions  were  J*®"?'  ^*?  , 

brotheMii-Iaw 

twrought  for  the  benefit  of  the  attorney. — Bayley  B#  being  attorney 
Tliere  is  no  instance  of  this  motion  being  granted  on  '"  ^ 
aceoont  of  a  qui  tam  plaintiff  being  in  indigent  cir- 
comstances.     That  so  frequently  happens,  that  acts  of 
VvBament  Would  have  been  rendered  nearly  inoperative 
lad  soch  security  been  required.  Rule  refused. 


WioLEY  against  Edwards. 

DROCfifiDtNGS  had  been  taken  on  the  bail-bond  A  notice  of 

bMuie  the  notice  of  bail  did  not  state  diat  the  ^^Je^tbat  tb^ 
*kitpieee  and  affldltvit  of  caption  had  been  filed  with  bail-piece  fcc. 
Ae  Slacer  at  the  proper  o£Bce/*  the  cause  being  a  town  ^jtb  the  filacer 
liMe.    A  rule  havina  been  obtained  to  set  aside  the  ^l  ^^®  ^^' 

,  ,  chequer  office. 

IWfidings  for  irregularity,  cause  was  shown  that  the     An  inform 
ikove  words  w^e  necessary  in  a  notice  of  bail  in  this  ^^^7  ^^  ^.^ 
Mrt«    Appendix  to  Dax'^  Practice,  2d  edit,  cxvii.  does  not  en- 
Fsr  the  iHul  U  was  contended,  first,  tiiat  the  notice  was  SJ^'to^i^^^  an' 
Mrecti  iaecHidly,  that  informality  in  the  notice  of  bul  assicnment  of 
did  not  entitle  the  plaintiff  to  take  an  assignment  of  the 
kail-bond  |  Res  v«  Sheriff  €ff  Middlesex  in  Duncombe 
V.  Crisp  (a)» 

Per  Curiam. — It  appears  to  us  to  be  entirely  un- 

(a)  ila(f,Vo1.1II.440. 
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WiGLEy 
V. 

Edwards. 


necessary  to  state  that  the  bail  is  filed  with  the  filioer. 
In  the  King's  Bench  bail  is  filed  at  the  chamben  oi 
some  judge  of  the  court.  In  this  court  it  ia  taken 
away  and  filed  with  the  filacer  in  the  Exchequer  diet* 
Then,  as  in  the  King's  Bench  it  is  never  stated  to  be 
filed  with  the  particular  judge,  that  being  implied^tiierf 
is  no  reason  why  it  should  be  necessary  to  state  it  here 
However,  we  rest  our  decision  on  the  case  cited.  Ii 
future  we  shall  not  consider  it  necessary  that  the  state 
ment  of  the  place  where  the  bail  is  filed  should  fin 
part  of  the  notice  of  baiL 


Rule  absolute  with  costa(a)« 

(a)  See  Bell  and  another,  Amgneeiof  the  Sheriff  of  MiddUmx,  y.  JFiHarMi 
cthen,  8  Bing.  S34.  Objections  to  notices  of  bail  should  be  made  wbeb  tb 
bail  appear. 


A  church* 
warden  cannot, 
by  ordering  re« 
pairs  to  be 
done  to  a 
parish  church, 
render  his  co- 
churchwardens 
liable  without 
their  consent, 
end  if  he  does, 
he  is  per- 
sonally liable. 


NoRTHWAiTEy  Executor  8cc.,  against  Bennett* 

A  SSUMPSIT  for  goods  sold  and  delivered,  and  wo* 
and  labour  by  the  testator.  Plea,  non  assumpflif 
with  notice  of  set-ofT  for  work  and  labour  &c.  done  hf 
defendant  for  testator.  The  defendant  had  repweda 
parish  church  by  order  of  the  plaintifi^'s  testator  fAo 
was  the  acting  churchwarden,  and  the  work  had  beet 
approved  of  by  the  vestry  and  part  of  the  account  piU* 
The  question  at  the  trial  was,  whether  this^  work  aad 
labour  &c.  could  be  set  off?  Against  the  set-off,  it  «i* 
objected  for  the  plaintiff,  that  the  testator,  if  liable  it 
all,  was  only  liable  jointly  with  the  other  churchwardeflb 
Bayley  B.  before  whom  the  cause  was  triad,  held  tto 
testator  personally  liable,  there  being  no  evidence  tb*^ 
the  other  churchwardens  knew  of  the  order  or  hi^ 


IN  THE  Fourth  Yeah  op  WILLIAM  IV. 

intfaorized  the  plaintiff's  testator  to  act  for  them.  The 
let-off  being  provedi  and  exceeding  the  balance  claimed 
hj  the  plaintiff,  he  was  nonsiiitedi  with  leave  to  move 
to  enter  a  verdict. 


«37 


18S4. 


NORTHWAITE 
.      V, 

IBennett. 


Petersd&rff  moved  accordingly.  The  defendant's 
right  to  recover  for  his  work  was  against  all  the  church- 
Wardens,  the  work  being  one  which  they  were  coUec- 
tnrely  liable  to  do  under  pain  of  ecclesiastical  censulres. 
The  demand  being  joint  could  not  be  set  off.  Their 
BabiKty  is  quA  corporate  body;  WormweU  v.  Hail- 
ttone{a).  [Bayley  B.  The  plaintiff 's  testator  was  not 
boond  as  churchwarden  to  do  the  repairs  on  credit  (6)]. 
In  case  of  accident,  immediate  repairs  may  be  requisite 
before  a  rate  can  be  raised. 

Lord  Lyndhurst  C.  B. — The  plaintiff's  testator 
hto  employed  the  workmen  on  his  own  authority,  nor 
does  it  appear  that  he  ever  communicated  with  the 
other  churchwardens.  No  fund  appeared  to  exist  at 
the  time  out  of  which  the  repairs  might  be  paid  for. 
I  question  if  a  churchwarden  is  bound  to  incur  re- 
i^msibility  by  putting  a  church  in  repair  if  the  parish 
do  not  previously  supply  him  with  funds  for  that 
porpose*  The  plaintiff's  testator  therefore  was  per- 
MnaDy  liable  for  the  work  which  he  ordered  (e). 

Batley  B. — I  nonsuited  the  plaintiff  considering 
Ae  subject-matter  of  set-off  to  constitute  a  separate 
demand  against  his  testator,  he  having  ordered  the 

(■)  6  Bug.  668.  See  Pndeaux's  Directions  to  Churchwardens,  8th  ed. 
^TjnpUet.  Index,  tit.  Corporation. 

(k)  The  regular  way  is  to  raise  the  money  by  a  rate  before  incurring 
^^^OBes.    See  12  East,  558,  and  other  cases  collected,  Fndeaux,  108^  ii. 

(0  See  UnchetUr  v.  Tridttr,  1  Bing.  R.  201 ;  Lancheiier  v.  Frtwer,  9  id. 
^iidted  3  Bing.  4T9>  LoMchMtryt^  Thmpton,  S  Madd.  R.  4. 
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work.  I  thought  the  other  two  churchwardens  not 
liable^  because  the  plaintiff's  testator  was  not  shewn  to 
have  had  any  authority  express  or  implied  firom  then 
to  incur  the  debt.  I  also  thought  it  his  duty  to  ta4|e 
care  that  he  had  funds  in  hand,  and  to  pay  ready  monlj* 
WarmweU  v.  Hailstone  was  an  action  against  «k  meie 
nominal  defendant  as  clerk  to  the  trusteesj  so  thrt  the 
whole  question  was^  whether  a  person  compelled  to  ^ 
a  defendant  ex  officio  by  a  statute  could  be  aia4elii^ 
to  a  fi.  fa.  de  bonis  propriis.  It  is  probable  ^  it 
would  be  a  good  answer  for  a  churchwarden  to  idfiW 
in  the  spuritual  court  for  not  repairing  a  churchjtb^ti^ 
was  not  bound  to  use  his  own  money,  and  had  tlbft 
steps  to  get  a  rate  paid,  but  without  success.  Heni|it 
did  not  appear  that  the  plaintiff's  testator  connt' 
nicated  the  fact  of  this  order  to  his  co-churchwardeoi* 


Per  Cttnam.— Rule  refused, 


A  defendant 
being  under 
terms  to  "re- 
join gratis,'' 
need  not  join 
in  demurrer 
vrithin  84 
hours  after 
demand  of 
joiuder  in  de* 
murrer. 


Jones  against  Key* 

n^HE  plaintiff  being  under  terms  to  rejoin  gitth 
had  not  joined  in  demurrer  within  S4  hours  altf 
joinder  in  demurrer  had  been  demanded.  The  pUw 
gave  no  rule  to  join  in  demurrer^  but  signed  judgBi>^ 
which  a  baron  by  order  had  set  aside  for  irregulazitf* 
On  motion  by  Mansel  to  rescind  that  order,  the  ooort 
said,  The  master  reports  to  us  that  rejoining  gratiidBii 
not  extend  to  a  joinder  in  demurrer  where  the  iisaiii 
tendered  in  law,  for  he  may  join  issue  to  the  couDtqf 
without  the  consideration  that  is  necessary  to  joiniiys^ 
demurrer.  Nor  does  "  rejoin"  apply  to  joindet  ^ 
demurrer.  Rule  refused  (i)* 


(a)  Sec  CUrk  ▼•  MaM^^  Vol.  It.  T j^. 
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1834. 
KiBBT  against  Ellier. 

AN  order  had  been  made  at  chambers  against  the  J^^^g^  \ 
®  judge  at  chara- 

{duitiff  *8  consent  to  stay  proceedings  on  payment  bersmay  make 
of  debt  and  costs  by  monthly  instalments^  plaintiff  to  f^fg^yY 
hsfe  ezecation  for  the  whole  on  default  of  any  one  jng  proceed- 
ptjiDenL  The  plaintiff  delivered  a  declaration,  treating  mf^lt'or^ebt 
tile  order  as  a  nullity.    On  motion  to  set  aside  the  ^^^  costs,  he 

ji.  •.  1  ••■1  -I  cannot  order 

^edantum  with  costs,  the  court  said,  that  a  judge  at  payment  by 
dkoibers  could  at  most  only  stay  proceedings  on  pay-  '°*^*^e  "^e 
•Qit  by  the  defisndant  of  the  debt  and  costs  in  the  time  defendant 
k  would  have  had  to  do  so  by  law.    Though  by  thb  Jhan  he"^ould 
Oder  aome  money  was  paid  before  the  plaintiff  could  have  had  by 

•  law 

wre  obtained  it  by  law,  the  final  discharge  of  the  debt 
■^as  postponed  for  months.  The  defendant  having  given 
^P  die  eoate  under  the  second  order,  the  action  was 
ChUUm  for.  Plait  against  the  rule. 


Lardner  against  Dick. 


^^ASE  fiw  injury  to  plaintiff's  reversion.    The  de-  By  the  proper 
rlararion  contained  nineteen  counts ;   ten  stating  ^^  j^^^  q^„ 
poaaeaaion  to  be  in  the  plaintiff,  and  the  other  nine  ^^^  ^  Will,  4. 
Ua  tenants  (a).    The  plaintiff  had  a  verdict  on  three  fendant'is  not 
The  defendant  had  a  verdict  on  tiie  re^t.  «°t»^*«f  ^  ^"^ 

general  costs 

Masi6r  having  allowed  the  plaintiff  his  general  of  issues  found 
the  coata  of  the  issues,  found  for  the  de-  S;;^^/™'^"; 
without  allowing  the  defendant  the  costs  of  witnesses,  or 
CaDed  aa  well  to  disprove  the  issues  found  for  ^^(^esses 
"Vtain^  aa  to  prove  them  found  for  defendant.    Jervis  whose  test  i- 

%  M  ,  .1  .  /».  1      •     v       "™^'V  was  nnly 

lOMntduiraniie  to  review  the  taxation*  on  amdavitthat  i„  p^rt  appli- 
cable tu  tiiose 

(«)  See  Mwtm  v,  GiAU,  1  Camp.  3^0.  issues ;  but 

the  plainliflf 

has  a  right  to  the  general  costs  ia  respect  of  the  issues  found  for  hiiDi 


^ 
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Lardner 

V, 

Dick.  ^ 


all  the  defendant's  witnesses  were  necessary  to  proie 
the  issues  on  which  he  had  succeeded,  and  that  the 
testimony  of  two  of  them  applied  principally  to  dioM 
issues^  and  not  materially  to  those  found  for  the  plaintiC 
He  claimed  for  the  defendant  the  general  costs  of  the 
cause  on  all  the  issues  found  for  himi  induding  the 
expense  of  witnesses. 

Bayley  B. — Before  it  was  ordered  by  Reg^  Geu 
Uil.  2  WiU.  4.  No.  74.  Vol.  11.  347.  "  that  no  costsAiB 
be  allowed  on  taxation  to  a  plaintiff  on  any  counts  or 
issues  on  which  he  has  not  succeeded,  and  that  the 
costs  of  all  issues  found  for  the  defendant  shall  be  d^ 
ducted  from  the  plaintiff's  costs«  there  could  not  have 
been  a  pretence  for  this  motion ;  and  I  think  the  Matkr 
has  put  the  proper  construction  on  that  rule. 

Rule  refused  (4 

(a)  Sec  On  V.  Thomaum,  ante,  Vol.  IJ.  41  !• 


DucKETT  against  Williams. 
Before  effect-    PREVIOUS  to  making  the  insurance  for  the  liferf 


in{;  a  policy  of  ~~     onc  Stevcnson,  which  formed  the  subject  of  dui 
a  LXraUon'  ^^tion,  the  following  declaration  and  agreement  \ai 
and  statement  been  signed  on  behalf  of  the  plaintiffs  (a) : 
freedom  from.      "  ^^®  'S'.  B.  M.  and  G.  D.,  trustees  of  the  Proriiki^ 
disease,  &c.,    life-office,  do  hereby  declare  and  set  forth,  that  /.  to- 

was  signed  bv  .  ,  • 

the  assured. '    venson  is  now  in  good  health  and  has  not  lalxHUea 
"JfTnvttn"*^  under  gout,  dropsy,  fits,  palsy,  insanity^  affection  ofth< 

true  averment^      («)  The  action  was  by  the  Prwidint  life-assoroiice  coropanj  aiiinrt^ 

was  contained  Ucft  insurance  company. 

therein,  or  if 

the  facts  required  to  be  set  forth  in  the  above  proposal  were  not  truly  ttateij  tfiefHV 

iniunis  were  to  be  forfeited  and  the  assurance  to  be  void :    Deld,  that  as  the  beu^ 

&c.  of  the  party  whose  life  was  insured  was  untruly  stated,  though  not  to  the  \sfBi^ 

led);eof  ihe  party  making  the  declaration  and  statement,  the  premionis  &c.  wero  ^ 

fcitcd,  ond  could  not  be  recovered  back. 
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ImjjgB  or  other  Tiacera,  or  any  other  disease  which  tends       1834. 
^  shorten  fife,  and  that  his  age  does  not  exceed  41      ^~^"'*-^ 

Docs  En* 

^ears :  tfiat  we  have  an  interest  in  his  life  to  the  amount  9. 

of  SOOOI.    And  we  agree  that  the  declaration  or  state*     Wiluams. 
ment  hereby  made  shall  be  the  basis  of  the  agreement 
between  ns  and  the  Hope  insurance  company;  and 
diat  if  any  '  untrue  arerment'  be  contained  herein,  or 
if 'the  fsusts*  required  to  be  set  forth  in  the  above 
fit^sal  be  not  *  truly  stated/  all  monies  which  shall 
litfe  been  paid  on  account  of  the  assurance  made  in 
conseqnenoe  hereof  shall  be  forfeitedi  and  the  assurance 
Mf  be  absolutely  null  and  void/' 

On  the  first  trial  the  life  was  found  not  insurable, 

tti  the  court  sustained  the  verdict  on  a  rule  to  set  it 

uide  as  against  the  evidence.    It  having  been*  agreed 

to  try  a  second  action  in  order  to  settle  whether  the 

plaintiff  was  entitled  to  recover  the  premiums  paid,  the 

JQry  then  found  the  life  was  insurable^  and  gave  a  verdict 

^r  the  plaintiffi.    A  rule  for  a  new  trial  having  been 

obtained  and  argued  in  a  former  term  by  the  Solicitor* 

General  (Sir  John  Campbell)  and  Kelly  for  the  plain* 

^iBb,  and  by  F.  PoUoci  and  R.  V.  Richards  for  the 

^Wfiendant^  it  was  left  by  consent  to  the  court  to  form 

^i^rir  own  Gondusion  on  the  fiurts  and  on  the  meaning  of 

*^^  agreement 

Cur.  adv.  vuU. 

Lord  Ltmdhurst  C.  B.  now  delivered  the  judgment 
die  eoort  in  nearly  the  following  terms : — This  was 
action  on  a  policy  of  insurance  on  the  life  of  JohA 
am.    On  his  death  an  action  was  brought  to 
the  amount  of  the  sum  insured.    The  defend- 
ant's case  was,  that  at  the  time  the  insurance  wad 
^Ifected  the  Hfe  was  not  insurable^  and  they  obtained  a 
^tidict  which  the  court  did  not  think  it  right  to  disturb. 
^brever,  on  discussing  the  rule  for  a  new  trial,  it  wad 
urged  that  the  plaintiflb  were  entitled  to  a  return  of 
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1884       ^  prfniumg  if  the  life  waa^  not  iiuiirable ;  botit 

out  that  that  return  had  not  been  claimed  at  Ae  tn 
It  ba¥ing  been  subsequently  agreed  that  that  quertk 
Wiuu^.  should  be  tried  in  another  action  the  plaintiffii  luid 
verdicts  but  it  was  arranged,  on  motion  for  a  new  tai 
that  the  court  should  look  into  the  agreement  and  d 
rest  of  the  evidence,  and  form  their  own  eoadusmi  i 
to  the  matters  of  fiict.  We  have  done  so^  and  mm  • 
opinion  that  at  the  time  when  the  policy  w«8  eSeek 
Mr«  St0ven9an  had  on  him  a  disease  tending  tftsbertl 
life*  The  consequence  is,  that  the  facts  set  Ibrtk  i 
the  proposal  were  "  noi  truly''  stated  within  the 
of  the  dedaration  and  agreement*  and  tike 
entirely  turns  on  the  construction  of  that  dednmlii 
and  agreement  made  by  the  assured  before  tha:pali 
was  effected.  For  the  pkintifft,  it  was  urged  that:d 
words  must  mean  "  truly*'  or  "  untruly*'  witiUtai  11 
knowledge  of  the  party  making  the  statement|  m 
that  if  tibe  insurer  ignorantly  and  innocently 
misstatement^  he  is  not  to  forfeit  the  pcemiuma 
the  clause  in  the  agreement.  But  that  appean  l»i 
not  to  be  the  real  meaning  of  the  words.  A  fifitupMi 
is  not  the  less  *'  untrue"  because  the  party  maU^giti 
not  ai^rised  of  ita  untruth,  and  when  we  look  at  Ife 
context  we  think  it  clear  that  the  parties  did  aol;  S^i 
to  restrict  the  words  in  the  manner  contended  fin 
Two  consequences  are  to  follow  if  the  statement  l 
untrue^  first,  that  the  premiums  are  to  be  Ibtfiuted 
the  other,  that  the  assurance  is  to  be  void*  Nqrv^i 
the  statement  were  imtrue  within  the  knowledge  oCli 
Ifsxty  making  it,  the  assurance  would  be  void  widM 
any  such  st^ulation.  The  knowledge  of  tibe  psoetg ; 
clearly  immaterial  as  to  this  last  consequence,,  and  mm 
therefore  be  so  as  to  the  first,  for  we  should  ^elale.a 
the  rules  of  construction  by  holding  it  material  m  t 
One  consequence  and  not  as  to  the  other;    Our  OfgiiAi 
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Ambie  ii,  that  these  premiums  are  forfeited  under       l9S4f. 
tkt  danao  in  question.    A  nonsuit  must  be  entered. 


DUCXSTT 

Ruk  absdute  accordingly.  •• 

^  ^  WlMJAMS.  • 

Bbaine  Asngnee  against  Hunt  and  Another. 

f\S  the  first  day  of  the  term  Cooper  on  behalf  of  the  if  a  sheriff 
sherif  of  Oxon  moved  for  the  usual  rule  to  stay  J^J^^i^' 
lioceydinga  under  the  interpleader  actj  1  &  2  Witt>  jt.  seized  under  a 
^  £6.  f.  QL,  on  an  affidavit  that  he  hiul  seized  cert^n  ciaimui^  a 
IQoda  of  the  defendant  which  were  in  his  possessions  stranger  to  the 
«4  tlmt  a  daim  h^id  been  made  to  them.  is  not  entitled 

to  protection 

Oearge  hiterposed  by  moving  for  an  attachment  under  i  &  2 
^fdnst  die  sheriff  fbr  not  returning  the  fl.  fa.,  and  g.  a. '      ' 
atatinff  that  the  pkdntiff  had  had  no  notice  of  the     \fpoticeof 

m  *  Claim  by 

cUm  by  a  third  party  to  the  goods  in  the  sheriff 'is  a  third  party 
hands,  or  that  the  latter  mtended  to  move  under  the  ^^riff's  fn- 

t»  tention  to 

The  court  reftised  to  grant  the  attachment  until  it  ^V&  2 
ascertahied  whether  or  not  notice  of  the  claim  had  WUL  4.  is  not 

•  «  •  •■•««•  •         fliTenbyhim 

given  to  the  execution  creditor  before  instructions  ^  the  execu- 
Weie  nven  to  move  for  the  attachment    No  affidavit  ^^^  creditor 

^^  ^  before  mstruc- 

lamving  been  produced  that  such  notice  had  been  given,  tions  given  by 
tlic  court  on  a  subsequent  day  refused  the  attachment  ^**^^g  ^J  ^ 
^jsd  granted  Cooper  his  rukj  on  the  terms  of  payment  attachment  for 
Vy  the  sheriff  of  the  costs  of  the  motion  for  an  attach-  ^^l  ""^^1^^ 

^BwBt.  attachment 

^^^  wiUbe 

JUs&rappeared  lor  (he  claimant.  I^umI^ 

W.  H.  Waieom  fbr  the  execution  creditor.  The 
mheiiff's  officer  gave  up  to  the  claimant^  under  a  bill  of 
«Asj  all  the  goods  he  had  seized  except  a  fly  carriage. 

Cooper  in  support  of  the  rule.  It  does  not  appear 
ihst  the  ily  was  not  sufficient  to  satisfy  the  executionj 
Bof  dees  eoUmion  appear. 
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tSM-  Batlky  B.— To  entitle  himBelf  to  our  interferaie 

'*'^^      the  dberiff  ought  to  remain  indifierenti  and  not  coDndi 
V.  with  either  party  (a).  The  object  of  the  act  waa,  that  t 

d^noUier  ^^  ^^^  property  in  the  goods  taken  in  execution,  tfaev 
should  be  only  one  cause,  in  which  the  parties  in 
terested  should  be  the  only  litigants,  and  that  the  slierii 
should  be  then  exonerated.  In  the  proper  course  di 
claimant  might  have  sued  the  plaintiff  to  try  the  n^ 
to  all  the  goods  (6) ;  but  here,  many  arddes  whid 
were  in  this  case  taken  in  execution  at  the  plaintiftl 
suit,  have  been  handed  over  by  the  sheriff's  officer  I 
the  claimant  The  result  of  which  is,  that  the  phinla 
will  be  driven  to  an  action  against  the  claimant  far  A 
goods  taken  by  him,  and  against  the  sheriff  for  ibm 
still  in  his  possession.  The  act  of  giving  up  part  of  t£ 
goods  has  defeated  the  object  of  the  act  as  much  ai^ 
all  had  been  so  given  up,  and  is  strong  evidence 
collusion  with  the  claimant.  Nor  can  we  assnme  ^ 
the  article  remaining  in  the  sheriff's  hands  would  satiitf 
the  debt.  The  case  does  not  come  within  the  act  Tlr 
rule  must  be  discharged  with  costs;  but  the  sherif 
may  have  ten  days  to  return  the  writ 

(a)  See  Ccok  ▼.  Allen,  ame.  Vol.  III.  588.  (b)  8ee  miU,  tSU 


Saunderson  against  Bell. 
Same  against  Same* 

Whcreamorl-  "VTERDICTS  were  taken  for  the  pUdntiff  id  \ 
gage  deed  was  actions,  subject  to  a  reference  by  order  of 

delivered  to  a        ,  •  <• 

party  as  evi-     prius.    The  award  stated  the  following  facts  f<» 
fclp^y    opinion  Of  the  court: 

for  payment  of  . 

principal  and  interest  due  tnereon>  no  lien  attaches  oh  the  deed  in  respect 
work  and  labour  in  so  applying;  for  the  value  of  the  article  deposited  ii  i 
Greased  by  any  vork  done  on  or.^ith  respect  to  it. 

Payment  to  an  apprentice  in  his  master's  counting-house  will'bind  then 
tnade  in  the  usbal  course  of  mercantile  business,  and  in  discharge  of  a  coaai 
debt;  but  such  a  payment  of  money,  if  made  to  him  on  another  accouDt^  tt 
a  stakeholder  of  a  sum  to  be  deposited  with  him,  will  not.     Comm,  umb> 


Sajidbk^v 

V. 
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Am  to  the  first  of  these  causes  the  facts  are  as  follows;       |88f« 
^Tbe  action  was  in  trover  for  a  certain  deed  of  mortgage 
lielooging  to  the  pbuntiflr  bearing  date  the  ^h  day  of 
JArmary  \9&5.    The  parties  to  the  said  deed  were  the       Bstt. 
sud  plaintiff  M.  Sanderson  of  the  one  part,  and 
J.  Bmmmen$  of  the  other  part^  and  the  said  deed  was 
vade  and  entered  into  for  the  purpose  of  securing 
pajment  to  the  plaintiff  by  Bummens  of  the  sum  of 
VIOL  and  interest  on  2Mi  February  1826.    In  October 
at  November  1881,  the  said  mortgage  deed  was  delivered 
bjdie  plaintiff  to  the  defendant,  who  then  was  and 
iffl  is  an  auctioneer  and  appraiser,  for  the  purpose  of 
lecovering  the  principal  money  and  interest  due  upon 
dtt  mortage*    No  specific  agreement  or  bargain  was 
aide  finr  the  defendant's  remuneration,  nor  was  there 
mf  agreement  that  the  defendant  should  have  a  Uen 
IB  the  deed.     The  defendant  made  application  to 
Bmmmens  fior  payment  of  the  principal  and  interest  due 
qpon  the  mortgage,  and  he  also  made  similar  appli* 
cation  for  payment  on  the  mortgaged  premises,  and  to 
It  person  who  acted  as  receiver  for  Runtmene  of  the 
i^nts  of  the  mortgaged  and  other  premises,  and  all  such 
^jiplications  were  made  long  before  the  commencement 
o£the  action.   The  defendant  did  not  however  by  such 
^.ppUcations  obtain  payment  of  the  principal  and  in- 
^crest  due  on  the  mortgage,  or  of  any  part  thereof. 
1'he  defendant  had  no  authority  to  employ  an  attorney 
^jo  enforce  payment.    The  deed  was  duly  demanded  of 
tiie  defendant  before  the  action  was  brought,  and  he 
Yefiised  to  give  it  up,  insisting  that  he  bad  a  lien  upon 
It  ibr  his  charges  in  and  about  the  above  applications 
tat  payment.  The  plaintiff  charged  two  guineas,  which 
is  a  reasonable  sum,  supposing  he  is  entitled  to  make 
anjdiarge^    If  upon  the  above  fiicts  the  court  shall  be 
of  opinion  that  the  defendant  is  entitled  to  make  thie 
sud  charge,  and  diat  he  has  a  lien  for  the  same  on  the 
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llM;       said  mortgage  deed,  then  I  do  award  that  the  i&Sd 

*\m^^if      entered  for  the  plaintiff  be  set  aside,  and  that  a  rtstiSA 

V.  be  entered  for  the  defendant ;  but  if  the  court  shaD  1M 

^^^       of  a  contrary  opinion  on  either  point,  then  I  do  aMd 

that  the  Verdict  already  entered  for  the  plaititiffdd 

stand,  but  that  the  damages  be  reduced  to  one  JtlSBSof 

upon  the  defendant  delivering  up  or  causing  to  k 

delivered  up  the  said  deed  to  the  said  plamtiff. 

As  to  the  second  cause,  I  find  that  the  facts  are  li 
follows :  The  action  was  brought  to  recover  from  iA 
defendant  the  sum  of  137.  lU.4d.  for  keep  of  certaift 
horses  of  defendant  at  livery,  and  for  goods  sold  atti 
delivered  by  plaintiff  to  him,  and  for  money  paid  ly 
the  plaintiff  for  the  defendant's  use.  The  d^daiidok 
was  in  indebitatus  assumpsit,  and  contained  codliil 
applicable  to  the  recovery  of  the  plaintiff  *8  ieiuutL 
The  defendant  pleaded  the  general  issue  with  m&ntl 
set-off,  and  delivered  particulars  of  his  set-off  to  pUft- 
tiff's  attorney,  in  which  particulars  was  an  item,  Ai 
only  one  in  respect  of  which  any  set-off  wlw  claimed,  of 
50/.  for  money  had  and  received  by  the  plaintiff  to  iai 
for  the  use  of  the  defendant.  The  plaintiff  establialiel 
his  right  to  a  verdict  for  the  sum  of  121.  16f.  4</«  unleM 
the  defendant  is  entitled  to  set  off  the  sum  of  5M;  n 
to  which  claim  of  set-off  I  find  that  on  the  28th  Mmd 
1831,  the  foOowing  agreement  was  entered  into  at  pliiD* 
tiff's  house  between  the  defendant  and  one  BarddL 

''MarcAS8tfal881. 
''  Mr.  BeU  bets  Mr.  BardeU  that  he  drives  bis  W» 
in  harness  from  opposite  the  Horse  Ouards  Gaie,  Wirf> 
minsierf  to  Mrs.  BryerleySf  the  Ghuce§ier  iSM 
Brighihehnstone,  and  back  again  to  the  same  pla0i 
opposite  the  Hone  Guards,  Wesimnsier,  whUa  d» 
time  of  twenty  hours.  The  match  to  be  done  wiIUb 
fourteen  days  firom  this  day ;  the  distanoa  is  to  be  fi^ 
formed  in  twenty  successive  hours  from  the  time  of 
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brrta^*  The  wager  is  for  50/.,  and  the  money  is  to  IBM; 
le  pakl  into  Mr.  Martin  SanderstnC^  (the  pbiintiflrs) 
HodB  within  five  days  from  this  day :  if  either  does 
tot  pay  die  full  sum  to  him  within  that  time,  the  5/. 
mrpat  down  by  each  to  be  paid  to  the  one  that  does 
ntinio  his  (Mr.  SandersorCs) hands  the  501. 

m  SeU. 

J  ohm  BardeUr 

At  the  time  of  the  said  agreement  being  entered 
olD^or  in  a  few  days  afterwards,  the  said  J.  BardeU 
id  die  defisndant,  pursuant  to  the  said  agreement,  paid 
odie  said  plaintiff  M.  Sanderson,  as  the  stakeholder 
nMdin  the  said  agreement,  50/.  a-piece.  No  evidence 
■I  been  oflfered  before  me  by  either  party  to  show 
vbat  was  done  under  the  said  agreement  towards  de<;> 
enuimig  the  bet ;  nor  has  it  been  proved  that  prior  tq 
Itt  plaintiff's  action  the  repayment  of  the  50/.  de^ 
posted  by  the  defendant  with  the  plaintiff  as  aforesaid^ 
niever  demanded  by  the  defendant,  or  by  any  on  his 
riul^  from  the  plaintiff,  and  it  is  admitted  that  the 
lefcodant  has  no  evidence  to  prove  any  such  demand ; 
nt  it  appears  that  in  consequence  of  disputes  between 
BardeU  and  the  defendant  on  the  subject  of  the  wager, 
ie  plaintiff  determined  to  pay  back  to  each  party  the 
KUL  which  each  party  had  deposited  in  the  plaintiff 's 
bands  as  before  mentioned,  and  that  in  consequence  of 
^plaintiff's  determination,  and  after  a  communication 
i)j  letter  that  the  deposit  would  be  paid  back  if  the 
*^  was  not  settled  in  a  week.    On  21st  June  18S1, 
Mne  the  action  was  brought,  the  plaintiff  paid  back 
dn  Slid  sum  of  fiO/.  which  had  been  deposited  by  the 
ddebdant  in  the  manner  following ;  that  is  to  say,  the 
^  Sam  of  50/.  was  paid  by  one  Anne  Sanderson^ 
4ie  plaintiff's  sister,  by  desire  of  the  plaintiff,  to  one 
CAmomi',  iX  the  counting-house  and  usual  pliice  ot 
^"^noess  tf.tbe  d^fisndant  in  Oxford  Sireeijg  iu^e 
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1884w      county  of  Middksex,  and  the  said  C  Bowser^  at  Ae 
Vi^v^w/     time  of  payment,  gave  a  receipt  for  the  aame  in  the 
^*"jr"'    words  and  figures  foUowing : 
BsLc.  ^'  Memorandum. 

**  Received  of  Miss  Sanderson  501.  deposit  of  wager« 
Slst  June  1831.  C.  BawMer." 

And  I  find  that  at  the  time  of  the  payment  of  die 
said  sum  of  50/.  to  the  said  C.  Bowser  as  aforesaid,  he 
the  said  C  Bowser  was  in  the  defendant's  service  as 
an  apprentice,  but  no  proof  has  been  ^en  by  the 
plidntiff  to  show  that  the  sud   C  Bowser  had  ai^ 
direct  authority  from  the  defendant  to  recdve  the  sud    . 
sum  of  50/.  on  his  account,  nor  has  it  been  shown  that  ^ 
the  said  sum  of  50/.  did  in  point  of  fact  ever  come 
the  hands  of  the  defendant.    If,  upon  the  fiu^ts  stated, 
the  court  shall  be  of  opinion  that  the  defendant 
entitled  to  set  off  the  said  sum  of  50/.  agdnst  th^. 
amount  of  the  plaintiff's  claim,  then  I  award  that  ii^ 
the  said  second  cause  a  verdict  be  entered  for  A^la 
defendant ;  but  if  the  court  should  be  of  a  diflfbrencra 
opinion,  then  the  verdict  already  entered  for  the  pbursr 
tiff  is  to  stand,  but  the  damages  are  to  be  reduced  11^ 
the  sum  of  121. 16s.  M. 

A  rule  having  been  granted  for  suffering  the  y< 
for  the  pluntiffi  to  stand,  and  for  reducing  the  di 
to  one  shilling  in  the  action  of  trover,  and  to  12L  16r. 
in  the  action  of  assumpsit, 

Plati  showed  cause.  The  defendant  is  entitled 
verdicts  in  both  actions.  As  to  the  first,  the  moi 
deed  deposited  with  him  was  subject  to  a  particon^^sl 
Ben  for  his  endeavour  to  recover  the  principal  shwi 
interest  tiiereon ;  for  services  done  in  respect  of '"  M 
article,  though  not  upon  it,  are  sufficient  for  that  purp-^CMR 
In  Blake  v.  Nicholson  (a),  Franklin  v.  Hosier  (6),  Clkste 
T.  Westmoreic\  and  HolUs  v.  Ctaridge{d)^  Gihlm^J^ 

(•)  S  M.  &  8. 167.  (6)  4  B.  &  Aid.  341. 

(e)  5  M» £c 8. 180.  id)  iTumtBOf. 
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held  that  every  one^  whether  attorney  or  not,  hasrby  the     ,  •  \^if. 
general  law  of  the  land  a  lien  on  the  Bpecific  deed  or  -^^^^^Cf^ 

-,.--.  _  _  .  .  ,         Sanderson 

paper  delivered  to  bim  to  do  any  thing  on..  As  tQ  the  v, 

second  cause»  the  defendant  was  also  entitled  to  set  off       ^^^^' 

the 501.  deposited  in  the  plaintiff's  hands^  as  ba  might 

have  recovered  it  back  as  money  had  and  received  to 

his  use ;  Laeaussade  v.  White  {a),  Cotton  v.  TAyrland  (b), 

Bote  V.  Cariwright  (c),  Smith  v,  Bickffiore  (rf),    For  a 

wager  that  the  plaintiff  could  perform  a  journey  against 

tine  on  the  king*s  highway  is  illegal^  whether  to  be 

done  in  a  carriage,  Ximenes  v.  J  agues  {e\  or  on  hprse- 

hwk,  WAaleif  t.  Pajot{f).    iVaughan  B,  That  y^ce 

vasfor  more  than  SO/.,  and  would  have  been  legal. on 

the  turf.]    The  plaintiff's  promise  by  letter  to  return 

the  deposit  if  the  wager  was  not  decided  within  a  we^k, 

vahred  any  necessity  for  a  demand.    The  apprentice 

B^mer  not  being  shown  to  have  authority  to  r^c^ive 

Monqr  on  the  defendant's  accountj  paymient  to  huq  is 

M  payment  to  the  defendant. 

ddams  Seijt.  in  support  of  the  rule.  The  plaintiff 
does  not  appear  to  have  reaped  benefit  from  the. de« 
ftodant's  applications  for  the  mortgage  money,  and 
pie  no  authority  to  him  to  proceed  by  other  means,  if 
Ik  did  not  succeed  in  obtaining  it.  Then. he  is  not 
Kibie  to  the  defendant  for  work  and  labourj  and  if  he 
Vtt,  no  work  having  been  done  on  the  article,  the 
defendant  could  not  have  a  lien.  That  appears  by  the 
cases  cited.  The  judgment  of  Gibba  J.  in  Holtis  v. 
Oaridge  was  only  intended  to  apply  between  parties 
who  would  have  been  liable  had  the  work  been  done, 
h  Wattaee  v.  Woodgate  (g).  Best  C.  J.  held,  that  a 
Kvery-stable  keeper  had  no  Hen  on  horses  for  then: 

(•)  9  T.  R.  555.  (6)  5  T.  R.  405.  («)  7  Prl  540. 

W  4TtBnt.  474.  («)  6  T.  R.  499.  (/)  2  B.  &  P.  i>l. 

(l)  Rj.  h  Moodjr,  193. 
VOL.  IV.  S 
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1834.       keep  unless  by  special  agreement;  and  bis  decision fai 
J^^"^'"^^^       Bevan  v.  Waters  (a)  that  a  trainer  bad  a  Uen  on  a  rufr 

Sanderson  i  v- 

V.  borse  for  bis  cbarge  in  training  binHy  turned  on  the 

liELL.  ^j^  acknowledged  common  law  principle,  where  tta 
bailee  expends  labour  and  skill  in  the  improrementof 
the  subject  delivered  to  him,  or,  to  use  the  words  of 
Lord  Lyndhurst  in  Judton  v.  Eiheridge  (b), ''  in  alteriig 
the  character  of  the  horse  so  as  to  put  him  into  eoi* 
dition  to  run  at  races.**  As  to  the  payment  to  till 
apprentice,  be  could  not  be  found  to  be  prodoeil 
before  the  arbitrator;  but  the  payment  to  him  fM 
good,  having  taken  place  at  the  defendant*!  conntiii^ 
house  and  usual  place  of  business,  and  not  being  it' 
pudiated  by  the  apprentice  for  want  of  author!^  li 
receive  it.  In  Barrett  v.  Deere  {c)  payment  to  * 
person  found  in  a  merchant's  counting-houae^  md 
appearing  to  be  intrusted  with  the  conduct  of  tht 
business,  was  held  good  payment  to  the  raerdMOlr 
though  it  was  distinctly  proved  that  he  had  new 
employed  the  person  or  received  the  money.  The 
real  ground  of  that  decision  was,  that  the  debtor  htf  t 
right  to  suppose  that  the  creditor,  a  tradesman,  will 
not  allow  persons  to  come  on  his  premises  and  tlm 
intermeddle  with  his  business  without  his  audwritj* 
[Bolland  B.  Must  not  the  test  of  the  payment  at  t 
tradesman's  counting-house  being  good  or  bad  depsol 
on  whether  it  takes  place  in  the  course  of  busineiit 
Can  a  payment  of  a  sum  to  a  shopman  or  to  a  dak 
at  a  counting-house,  and  not  bemg  in  the  QomwflP 
course  of  commercial  business,  e.  ^.  a  legacy  or  a  nort* 
gage  debt  due  to  the  principal,  be  binding  on  the  lattirt} 
Wilmot  V.  Smith  {d)  decided,  that  where  a  person  in  the 

(«)  Moody  &  M.  S35.    See  abo  Jme^  v.  I^liiir,  6  Biof.  IJO. 
{h)  Ante,  Vol.  III.  938. 

is)  Moo  It  &  M.  SOv>.  cor.  LorU  Tenitrdtm.   See  Miftti  ▼.  hnm 
6  Taunt.  307. 

{d)  Moody  &  M.  ?38. 


Sanderson 

V. 
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office  of  the  plaintiff's  attorney,  on  being  referred  to       1834* 

hj  mother  ckrk  in  the  office  to  whom  tender  had  been 

fim  made^  and  rejected  by  him  on  the  ground  of  want 

of  lothGrity  to  act,  refused  to  receive  the  sum,  not        ^^^^ 

firnn  want  of  authority,  but  on  account  of  its  being 

ioo  small;  the  tender  was  good,  though  it  did  not 

qypearwho  the  person  was.  A  demand  that  the  money 

depooted  should  be  returned  was  necessary  befote  it 

eoold  be  sued  for  or  set  off.    [Bayley  B.  It  was  re* 

eiived  by  the  plaintiff  ab  initio  to  the  use  of  defendant. 

Btfl  here  it  was  to  be  paid  over  within  fourteen  days ; 

kimot  then  a  fresh  subject  of  demand,  and  afler  that 

Ak  had  elapsed  the  defendant  held  it  for  the  plain-* 

tf 's  benefit.    Then  it  might  have  been  recovered  in 

n  adaon  which  in  itself  would  be  a  demand,  and  so  is 

tielK»ff.]    The  stakeholder  was  entitled  to  notice  that 

tk  time  was  passed  and  the  wager  was  not,  nor  would 

k  decided.    [Bayhy  B.  The  match  was  to  be  done 

vitiun  fourteen  days  from  the  date  of  the  agreement.] 

Batlby  B.  having  stated  the  terms  of  the  motion, 
|R)oeeded  thus : — As  to  the  action  of  trover,  if  the 
defendant  had  a  lien  on  the  subject-matter  of  the  action, 
tbe  verdict  must  be  entered  for  him ;  if  he  had  not, 
Aeie  must  be  a  verdict  for  the  plaintiff  with  one  shilling 
^linages.  The  facts  of  that  case  were,  that  the  plaintiff 
htfiiig  a  mortgage  deed  on  which  money  was  due,  put 
it  ill  the  hands  of  an  auctioneer  in  order  to  receive  the 
friaeipal  add  interest.  It  was  not  shown  that  he  was 
to  do  anything  with  it  except  giving  it  to  the  mortgagor,. 
t»dlow  that  he  had  title  to  require  payment  from  him. 
Nor  did  it  appear  that  he  did  anything  else  upon  or  in 
idation  to  the  instrument.  Now,  where  a  party  insists  on 
^iieii,  the  onus  is  on  him  to  show  his  right  to  it.  A  right 
^Ben  may  exist  by  the  usage  of  trade  or  by  special  con- 

s2 
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li334.        tracty  and  there  is  another  sort  of  lien  where  a  manpoi 

^^■^v^"^      sessed  of  the  article  on  which  work  is  to  be  done  by  hii 
Sanderson      ^^^  ^j^^^  ^^^^j^  ^^  -^       Qf  ^j^^^  ^j^gg  ^f  y^j^g  j^  q^^^  , 

Bell.  Wesimore  {a)y  where  a  miller,  who  by  agreement  wit 
the  owner,  had  bestowed  labour  in  grinding  com  at 
fixed  price  per  load,  was  held  entitled  to  detain  it  unl 
the  price  was  paid.  The  question  there  was,  whether  di 
special  bargain  for  the  price  of  grinding  superseded  tl 
lien  which  originally  existed.  The  court  held  that 
did  not,  and  that  the  defendant  might  accordinf^ 
detain  the  corn  until  the  fixed  price  was  paid*  Bi 
that  was  a  case  in  which  work  was  done  on  the  artid 
forming  the  subject  of  the  action  of  trover.  Herey  n 
such  work  was  done  on  the  mortgage  deed,  which  wi 
merely  placed  in  the  defendant's  hands  to  be  exhiUto 
to  the  mortgagor  as  the  defendant's  authority  to  reodn 
the  money  due  upon  it.  No  authority  goes  so  far  i 
to  decide  that  that  would  vest  a  right  of  lien  in  til 
defendant :  and  the  cases  of  Wallace  v.  Woodgaie^  aa 
Bevan  v.  Waters,  appear  to  me,  by  pointing  out  tli 
true  distinction,  to  show  that  the  present  is  not  a  eai 
in  which  the  right  of  lien  exists.  For  in  the  first  cai 
the  lien  was  not  allowed,  the  livery-stable  keeper  h 
done  nothing  for  the  horse  but  finding  food  for 
whereas  in  the  second  it  was  allowed  to  the  trainer,  w& 
had  bestowed  his  labour  and  skill  on  him  in  gettin| 
him  into  running  condition,  and  probably  chinm 
nothing  but  for  that  training.  Had  the  livery-stabl 
keeper  in  Wallace  v.  Woodgate  also  trained  the  bonK 
and  his  claim  on  that  account  could  be  separated,  thei 
might  be  some  right  of  lien ;  but  as  a  compound  dan 
for  feeding  and  probably  for  dressing  him  was  set  uj 
his  claim  to  lien,  if  any,  was  entire,  and  must  necessaifl 
be  established  or  fail  for  both  charges.   In  my  opinioi 

(a)  5  M.  &  S.  180. 
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then,  this  case  does  not  fall  within  the  class  in  which        1834. 
the  defendant  proposes  to  include  it. 

On  the  question  in  the  action  of  assumpsit^  I  am  of 
o]uiiion  that  the  defendant  made  out  a  sufficient  prim&  Bj^ll. 
&cie  case  in  order  to  establish  his  right  to  have  the 
iDODey  returned  to  him.  No  demand  was  necessary  to 
be  reUed  on  in  order  to  vest  the  defendant's  right  of 
iosisting  on  a  set-off.  The  true  question  was,  whether 
the  plaintiff  was  indebted  to  the  defendant  at  the  time 
of  commencing  the  action  ?  Now  the  money  was  de- 
ponted  with  the  plaintiff  to  be  paid  over  by  him  to 
other  the  defendant  or  BardeU,  if  the  race  took  place 
witbm  fourteen  days.  As  soon  as  that  time  elapsed 
vithout  the  race  having  been  run^  the  plaintiff  held 
that  money  for  the  use  of  the  defendant  only.  The 
Usting  on  it  as  an  item  of  set-off  is  equivalent  to  an 
action  brought  for  it.  Whether  the  money  has  been 
ptid  to  the  defendant  is  another  question,  as  to  which, 
for  the  sake  of  justice,  we  will  arrange  an  inquiry.  At 
present  no  sufficient  authority  to  Bowser  to  receive 
this  money  is  shown  on  the  award.  An  authority  to 
receiTe  money  in  the  course  of  business  may  perhaps 
^  presumed  from  his  situation  of  apprentice  in  the 
phintiff 's  house.  But  we  cannot  extend  that  presump- 
tion to  paymentof  money  in  transactions  which,  like  the 
present,  are  out  of  the  ordinary  course  of  the  master's 
httiQess.  The  verdict  in  the  first  cause  must  stand, 
^  damages  being  reduced  to  one  shilling,  and  the 
second  cause  should  be  sent  back  to  the  arbitrator,  in 
order  that  the  defendant  may  be  personally  examined 
^  to  having  received  the  60/.  paid  to  Bowser. 

BoLLAND  B. — I  quite  agree  in  opinion  on  the  second 
^^e,  for  the  reasons  I  have  before  stated.  On  the  ac- 
^on  of  trover,  I  am  clearly  of  opinion  that  no  lien  can 
exist;  for  if  this  were  a  particular  lien,  as  argued,  we 


I 
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18S4.       should  look  in  vain  for  a  general  one ;  for  whenever 

it  was  found  that  work  had  been  done  on  a  chattel,  that 
Sanderson 

V.  would  raise  a  specific  lien  thereon.    That  lien  would 

££Li.  attach  in  every  single  instance  in  which  one  man  em- 
ployed  another  to  do  work  in  respect  of  an  artiok 
deposited  with  him.  But  lien  attaches  on  a  challd 
where  the  work  is  to  be  done  on  it  to  improve  it  m 
increase  its  value  and  capability  for  its  parlicolar  Uiea; 
but  no  such  right  can  exist  where  it  is  merely  delivend 
as  evidence  of  the  bailee*s  title  to  demand  mon^  on  it 
The  trainer  of  a  race-horse  exercises  a  peculiar  ASt, 
and  if  he  does  not  absolutely  create^  brings  fiwl 
powers  into  action  in  the  animal  placed  under  bia  eaie 
His  claim  to  lien  therefore  stands  on  very  diffiuni 
ground  from  that  of  the  livery««table  keeper  who  oaH 
feeds  and  dresses  him.  Those  cases  then  ahov  wliH 
this  sort  of  lien  begins  and  where  it  ends. 

GuRNSY  B.  concurred. 

Rule  absolute.  The  verdict  for  the  plaintiff  in  - 
action  of  trover  to  stand,  and  the  damiigea 
reduced  to  one  shilling.  And  in  the  actio' 
assumpsit  the  defendant  to  be  personally 
mined  before  the  arbitrator  as  to  the  payment  4 
50/.  to  Bowser  his  apprentice,  and  to  pfo4i^ 
his  books  at  the  same  time,  the  arbitnUar  ¥• 
report  to  the  court.  The  costs  of  that  wn^otitH 
to  be  paid  by  the  plaintiff. 
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1834. 

Whatley  against  Morland. 

A  N  arbitrator  appointed  by  order  of  nisi  prius,  being  A  rule  to  set 

attended  by  counael  on  behalf  of  the  plaintiff,  was  Se^^^^ 
ap^ied  to  by  Uie  defendant  to  adjourn  in  order  to  arbitrator 
give  time  to  instruct  counsel  on  his  behalf,  but  the  the  grounds 
plaintiff  would  not  consent  unless  the  defendant  would  jf  |he  motion. 

1  "<•    1  •  r¥ii       1   r>      1  1       •        >Vhere  a  plain- 

pay  the  costs  of  that  meeting.     Ihe  defendant  havuig  tiff  who  did  not 

delivered  a  written  protest,  the  arbitrator  proceeded  g»v?  distinct 

*  *  notice  of  at- 

ei  parte,  and  certified  that  a  verdict  should  be  entered  tending  an 
fcr  the  plaintiff.    A  rule  having  been  obtained  to  stay  eounselrat^/ 
or  set  aside  the  certificate,  on  the  ground  of  the  plain-  tended  by 
tiff's  having  attended  the  arbitrator  by  counsel  without  refused  \ocon- 
girixig  distinct  notice  to  the  defendant  of  his  intention,  ^^^^  ^  ^'^ 

adjournTnent 

cause  was  shown,  first,  that  the  rule  did  not  state  the  except  on  de- 
gmimds  of  objection,  citing  Watkins  v.  Philpotts  {a) ;  ^^'^'^j^^^^j^^ 
ttid  secondly,  that  in  certain  conversations  between  the  costs  of  the 
parties  sufficient  notice  of  the  plaintiff's  mtention  to  ""^rt  hel*^ 
attend  by  counsel  had  been  given  to  prevent   any  plaintiff  not 

^     .  1       1   /.     1  entitled  to 

iwpnse  on  the  defendant.  s^eh  costs, 

stayed  the  cer« 

Per  Curiam. — The  grounds  of  the  application  sliould  by  the  arbi- 
hate  been  stated  in  the  rule  to  show  cause,  but  that  ^J^^^^  *"  ^"* 

'  favour,  and 

ttgbt  be  amended  and  is  not  insisted  on  here.  If  referred  the 
■otice  of  attending  by  counsel  is  not  given,  one  party  th^\rbitrator, 
inight  obtain  an  undue  advantage  over  the  other. 
I^istiiict  notice  therefore  from  one  attorney  to  the  other 
was  necessary,  and  such  notice  from  a  mere  witne98  for 
^  pbuntiff  is  not  sufficient.  The  plaintiff  was  there- 
by not  entitled  to  the  costs  contended  for. 

(0  M-GcII.  &  Y.  394  ;  11  Pru  bt.S,  C.     Sec  larae  rule  in  K.  IJ. 
*.lWli  4  B.  &  AUi.  49r  J  TiUd,  9lb  cd.  8i4. 
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1834.  Rule  absolute  without  costs;  the  defendant  con- 

senting to  enlarge  the   time   for   making  the 
award  (which  had  expired)  until  the  first  day  of 
MoRLAND.  Easier  term ;  the  certificate  to  be  stayed  and 

the  cause  referred  back  to  the  arbitrator.  The 
costs  of  the  motion  not  to  be  costs  in  the  cause. 
Humfrey  for,  J.  D.  Whatley  against  the  rule. 


What  LEY 

V. 


Best,  Assignee  of  Thorowgood  an  Insolvent,  agaM 

Aagles. 

r.  being  in-       A  SSUMPSIT  for  money  had  and  received,  with  i 

debttKl  to  de-     J\.  ...  i 

fendant  in  plea  of  non  assumpsit,  tried  in  London  at  toe 

ScySo/  ^^"^"S®  ^^'^^  Trinity  term  1833,  before  Gume^^- 
ivas  left  to  his   Captain  Argles,  who  died  in  Julj/  1831,  bequeathed  a 

up?n  2\l'nd  '®g»cy  of  10'^^-  ^^  ^he  wife  of  Thorowgood,  who  being 
liis  wife  signed  then  indebted  to  the  defendant  in  about  150/.,  sent 

following  in-    ^^^^  ^^^  following  instrument  in  a  letter : — 

strument  to 

defendant :—        ' *  We  hereby  authorize   the  executors  of  the  late 

*'  We  hereby      ^         .       .      ,  ,  u. 

authorize  tlie     ^aptam  Argles  to  pay  to  you  any  legacy  or  momw 

tlM^t^^C*^^  that  he  may  have  bequeathed  to  us  or  either  of  us  in 
tiin  A,  to  pay  part  payment  of  the  various  sums  you  have  so  kindly 

or  nWsTa^t  '^"*  "^'  ^"^  y^"^  receipt  shall  be  to  them  a  wifflcW 
he  may  have     discharge  for  the  same.     There  appears  to  be  abort 

bequeatlied  to    ,-./>,! 

us  or  either  of  ^5^^-  ""^  to  you. 

men"  of'thr^"      10th  Jttly  1831.        (Signed)  J.  H.  Thorowgooi, 
various  sums        To  Mr.  Argles.  Cath.  Thororvgod* 

you  have  so 

kindly  lent  us,  and  your  receipt  shall  be  to  them  a  sufficient  discharge  for  thcsaB* 
Tliere  appears  to  be  about  l.'iO/.  due  to  you."  Defendant  communicated  totheet^ 
cutor  his  claim  to  the  legacy  before  T.  petitioned  for  his  discharge  under  the  insolw"* 
debtors'  act,  but  the  executor  then  said  he  would  pay  the  legatee.  Before  jf.  ^ 
discharged  the  executor  paid  her  legacy  to  T/s  wife,  which*  she  immediately  han^ 
to  defendant :  Held,  that  as  it  was  doubtful  whether  the  authority  would  opente  ^ 
equity  as  an  assignment  to  the  defendant,  divesting  T,  and  his  wife  of  all  interest  in 
the  legacy,  the  interest  in  the  legacy  passed  to  the  assignee  of  T,  under  the  iDSoN«"* 
act. 
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The  letter  in  which  it  was  inclosed  was  as  follows : —        1834. 

Dear  George, 

'*  Myself  and  Kaie  herewith  send  you 
I  wder  to  receive  any  legacy  and  monies  there  may 
i  left  to  us  by  our  dear  departed  uncle^  in  part  payment 
>  yoa  for  the  sum  due,  although  I  fear  it  will  not  cover 
)ur  demand  against  us :  but  you  must  take  the  will 
t  the  deed. 

(Signed)    J.  H.  Thorowgoodr 

Before  January  1832,  the  defendant  informed  the 
ceeator  of  Captain  Argles  that  he  had  a  claim  on  the 
gacy,  but  the  executor  said  he  would  pay  it  to  Mrs. 
hmogoody  the  legatee.  On  S8th  February  1832, 
Wtr^ood  went  to  prison,  and  on  the  ^th  filed  his 
stitionto  be  discharged  under  the  insolvent  act,  7  Geo. 
•  c.  87.,  and  made  his  assignment.  On  23d  April 
3S2,  before  he  obtained  his  discharge,  the  executor  of 
aptain  Argles^  attended  by  Mrs.  Thorowgood  and  the 
sfendant,  paid  the  former  97/.  for  her  legacy,  having 
iducted  the  legacy  duty*  She  directly  paid  it  over 
die  defendant.  The  insolvent  was  discharged  19th 
Tay  1832.  Upon  this  evidence  the  counsel  for  the 
■mUff  having  admitted  the  transaction  to  be  bon& 
le,  urged,  that  as  the  executor  had  refused  to  assent 
>the  authority  given  to  the  defendant  by  the  insolvent 
id  his  wife  to  receive  the  legacy,  that  authority  was 
evoked  by  the  insolvent's  assignment  under  s.  1 1  of 
Geo.  4.  c.  57.,  no  actual  transfer  to  the  defendant 
y  payment  having  then  taken  place.  The  learned 
von  having  nonsuited  the  plaintiffi  with  liberty  to  him 
^  move  to  enter  a  verdict  for  97/.,  a  rule  was  afterwards 
'I'Wiied  accordingly,  and  Williams  v.  Everett  (a)  was 

(a)  14  East,  582. 
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1894.       cited ;  Bayley  B.  saying,  the  question  here  is  not  wfae 
ther  the  executor    was  bound  by  the  authority  ii 
question^  but  whether  the  persons  who  gave  it  wefe  a 
Arolw.      bound,  and  whether,  if  either  of  them  received  tii 
oioney,  it  was  not  so  received  in  trust  for  the  defisndanl 

W.  H.  Waiion  showed  cause.  This  being  a  bfm 
fide  transaction,  the  only  question  is,  whether  the  in 
strument  of  10th  July  1831  operated  as  an  asmgnnn 
of  the  legacy!  Now  as  by  that  instrument  the  in 
solvent  and  his  wife  stripped  themselves  of  all  interes 
in  the  legacy,  and  vested  it  absolutely  iii  the  defendanl 
whose  receipt  was  to  be  the  executor's  dischaiigey  m 
beneficial  interest  remained  in  the  insolvent  to  be  talsfi 
by  the  plaintiff  under  the  insolvent  act ;  and  the  aa 
thority,  instead  of  being  nakedly  to  receive,  as  it  wiH  b 
contended  to  have  been,  was  coupled  with  an  lutowal 
and  therefore,  according  to  the  known  distinction,  wa 
irrevocable  $  then  this  authority,  if  irrevocable^  wias  a 
the  assignment  of  which  the  legacy  was  capable  arUI 
it  remained  a  chose  in  action,  and  vested  all  intereal  i 
it  in  the  defendant.  An  order  for  payment  of  matm 
out  of  a  particular  fund  has  always  in  equity  been  hel 
to  be  an  assignment.  Row  v.  Datot(m(a)  is  preciail 
in  point.  A.  having  borrowed  money  of  B,  gave  Uq 
a  draft  on  the  deputy  of  H,  W.  **  out  of  the  smm} 
due  to  A.  from  H,  W.  out  of  the  Exchequer,**  md 
became  bankrupt;  the  draft  was  held  an  assignnMBi 
of  the  fund  j»ro  iatUOf  and  Lord  Chancellor  JSTandbidh 
distinguished  between  an  order  on  a  particular  fimd 
and  on  funds  generally,  holding  the  former  to  be  ai 
assignment  and  the  latter  to  be  only  a  bill  of  ezchai^ 
That  case  has  been  followed  by  Yeatesy.  Groves  {i) 
Ex  parie  South  (c),  and  Smiih  v.  Evereii  (d)*  In  thi 
latter  case  the  lords  commissioners  Eyre  and  Athun^ 

(n)  1  Yes.  sen.  331.  (>)  1  Ves.  jun.  «80. 

(c)  3  Swanst.  393.  (d)  4  Brown's  Cha.  Ca«  64, 


■me.  [Ba^ey  B.  He  accepted  the  order  and 
ally  flubmitted  to  comply  with  it.]  The  uwnt 
holder  of  the  sum  formed  no  part  of  the  de- 
cited.  Nor  could  it  affect  the  question  of 
CDt  na  between  assignee  and  assignee.  Nov  if 
tnuuent  divested  all  beneficial  interest  out  of 
ignor,   there  was  nothing  which  by  his  aub- 

iosolTency  would  vest  in  his  statutory  assignee; 

T.  Keelejfib),  Carpenter  v.  MameU{c),  In 
▼.    WaUii{^,  «  debt  previously  assigned  to 

for  a  valuable  conaideration,  was  held  not  to  be 
Ue  in  the  hands  of  the  assignor.  WilUawu  t. 
I  (e)  baa  no  applicatioB ;  first,  because  there  was 
ty  between  the  plaintiff  and  the  persoo  holdit^; 
uttaoces  under  directioiu  from  their  owner  to 
art  of  them  to  pay  the  plaintiff,  so  as  to  support 
n  fi»  money  bad  and  received  to  the  use  of  the 
ami  secondly,  because  the  order  to  pay  waa  not 
to  any  particular  fund ;  a  transfer  of  a  debt  being 
I  in  actitm  not  sutGcient  to  enable  the  assignee  to 

it  without  a  promise  to  him,  via.  assent  by  the 
Cuxom  V.  CAmiicy  (/)  is  of  no  consequenoc 

dttd  hj  AUamn  J.,  Cm^Ml  T.Gwiny, 9  Bing.  srs. 
r.R.«19.  <0  S  Bw.  b  P. «. 

rJtimmJmt,  <tt.    Ciua  iriarado  l4EMt,»l,  HHInmv. 
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1834.       here ;  for  after  an  order  to  pay^  though  before  such  ai 
assent  by  the  holder  of  the  money  as  would  render  hin 
liable  as  for  money  had  and  received  to  the  holder  of  iba 
order^  the  assignees  of  the  latter,  if  he  became  bankrupt 
could  not  recover.    In  the  case  of  Gibson  v.  Minei  (a) 
the  Common  Pleas  held  that  an  order  by  a  customei 
on  his  bankers  to  hold  him  a  sum  from  his  privBfn 
account  to  the  disposal  of  third  persons  namedi  nngh 
be  countermanded  before  it  was  acted  on ;    but  thai 
order  was  not  restricted  to  a  particular  fund.    Nor  ii 
there  any  case  in  which  an  order  to  pay  a  sum  out  ol 
a  particular  fund  of  which  notice  has  been  given  to  the 
holder,  has  not  been  held  to  operate  as  an  assignment 
from  the  date  of  it,  irrevocable  as  between  the  parties. 
The  assent  of  the  executor  was  not  necessary  to  g^ 
force  to  the  previous  assignment  of  the  legacy,  though 
the  notice  to  him  was  proper  in  order  to  fix  him  with 
personal  responsibility  after  knowledge  of  the  transfin*. 
Fishery.  Miller  (b)  is  in  point,  this  being  an  appropriatioa 
of  a  particular  fund  to  the  purposes  of  this  order,  and  the 
coiurt  will  recognize  that  the  equitable  interest  had  passed 
out  of  the  insolvent  to  the  defendant  in  due  time,  ao  as 
to  prevent  any  right  attaching  in  the  assignees ;  Wimdk 
V.  Keeley(jc),  Sumpter  v.  Cooper  {d).    In  Crotefooi  ▼• 
Gurney  (e),  the  bankruptcy  of  Sireather  was  said  to 
revoke  his  previous  order  to  pay,  but  the  court  hdd 
otherwise;  and  Tindal  C.  J.  said,  that  the  jmrty  in  whose 
favour  the  order  was  made  might  have  gone  into  equity 
to  compel  a  formal  assignment,  and  no  answer  could  have 
been  given  to  such  application.      Carvalho  v.  Bum  (/) 
is  not  contrary,  for  the  order  of  11th  April  1829,  was 
made  against  all  the  goods  in  the  hands  of  the  ageOt 
Rego,  who  did  not  hand  over  any  of  them  accordingly 
until  30th  June  1829,  after  the  act  of  bankruptcy. 

(tt)  «  Bing.r.  (6)  1  Bing.  150.  (c)  1  T.  R.  619. 

(d)  2  B.  &  Adol.  223.    (e)  9  Bing.  372.    (  /)  4  B.  &  Adol.  362,  386. 
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Bimpa$  Seijt.  and  Comyn  contr^  for  the  plaintiff.       1834. 

lis  was  an  interest  in  the  wife^  which  never  having 

en  reduced  into  possession  could  not  pass  by  assign- 

nt    For  had  the  husband  died  the  instant  after 

ing  the  authority,  her  right  would  have  survived  in 

Kference  to  that  of  the  defendant.     \Bayley  B.  A 

dNmd  may  assign  a  wife's  chose  in  action.]    If  this 

«  an  order  to  pay  money  out  of  a  particular  fund,  it 

old  be  a  biU  of  exchange  requiring  a  biU  stamp ; 

%lif  y.  CoUins  (a).    But  this  is  a  bare  authority  to 

me  the  wife's  money,  which  cannot  vest  it  as  by 

ngnment  until  assented  to.      Suppose  it  were  an 

ngnment,  no  notice  of  it  as  such  or  in  terms  is  given* 

the  equity  cases  cited  the  orders  relied  on  as  assign- 

enti  were  applicable  to  particular  funds,  and  had 

!en  assented  to.    Here,  so  far  from  assenting,  the 

£cator  says  he  shall  pay  it  to  the  legatee,  and  is  not 

ored  to  have  had  notice  to  the  contrary.      The 

mmon  law  cases  of  Crowfoot  v.   Gumef/{b),  and 

wm  V.  Chadley  {c\  show  that  the  assent  of  the  holder 

die  property  is  necessary  to  the  passing  the  interest 

the  assignee.    Then  this  was  a  mere  naked  autho- 

!y,  and  the  insolvent's  interest  remained.    A  bill  of 

(change  drawn  in  favour  of  the  defendant  and  un-* 

ioepted,  would  .not  have  divested  the  insolvent's  pro- 

irty.    In  Row  v.  Dawson  (d),  not  only  was  there  a 

iluable  consideration  given  by  the  holders  of  the  order 

i  the  time  it  was  given,  but  it  was  received  and  as- 

nted  to  by  the  agent  who  became  bound  to  pay.  The 

iterest  in  the  legacy  could  not  have  been  recovered  by 

n;  other  but  the  insolvent.    A  doubtful  equity  will  not 

^  taken  into  account  in  a  court  of  law. 

Cur,  adv,  vuU. 

(«)  6  tf.  &  S.  144.  (6)  9  Biogh.  372, 

(0  3  B.  &  C.  591.  (d)  1  Yes.  sen.  331 . 
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1804.  '^^^  judgment  of  the  court  was  now  delivered  by 


Bf  Batlby  B.-In  this  case  the  question  was,  whetl» 

Anott^,      there  had  been  enich  an  assignment  of  the  legacy  in  lai 
or  equity  as  deprived  the  plaintiff  of  his  right,  as  at 
signee  under  the  insolvent  act»  to  demand  paytOMt  «l 
it  to  him  by  the  defendant  or  the  executor  of  Cmffak 
Argles?    That  question  depends  on  the  efi^  of  tin 
authority  to  receive  it>  coupled  with  the  letter  in  whiri 
it  was  sent.    We  agree  that  if  this  was  clearly  ii 
assignment  in  equityi  so  that  the  insolvent  TAorotqgMi 
had  become  a  mere  trustee  for  the  defendanli  in  wham 
the  whole  beneficial  interest  had  vested^  no  ii^tita 
could  have  passed  from   Tkorowgood  to  his 
on  his  discharge  under  the  insolvent  act,  and  his 
ditors  would  accordingly  have  no  claim  on.  the 
We  must  see  then  if  any  such  trust  really  existed  m 
the  insolvent,  for  if  only  a  case  of  doubtfid  wipikf 
appears,  it  must  be  left  to  the  tribunals  fitted  to  m* 
tertain  such  a  question.    First,  the  instrument  purpgrii 
to  be  a  mere  authority  to  the  executors  of  Caplahi 
Argles  to  pay  the  legacy  to   the  defendant      The 
executor  is  apprised  that  there  is  a  claim  by  the  de- 
fendant on  the  legacy,  but  distinctly  replies  that  lit 
shall  pay  it  to  the  legatee  Mrs*  TAorOwgood.    Thtn 
he  refuses  to  be  bound  or  affected  by  the  initrunmt 
in  question.     It  did  not  purport  on  the  face  of  it  to  Im 
an  order  for  payment  out  of  the  particular  sum  in  hii 
control  (  and  if  it  had,  an  objection  would  ariie 
the  stamp  laws  that  a  bill  stamp  would  have  beea 
cessary  (a).    Nor  was  it  an  order  on  which  new  oradil 
is  given  or  a  fresh  advance  made.     Nor  is  it  a  |lowe( 
of  attorney,  for  it  does  not  contain  the  ordinary  terms 
empowering  the  defendant   to  demand,  receive,  and 
sue /or  the  legacy.    It  might  be  an  authority  to  clibn 

(a)  See  55  Geo.  3.  c.  184.  Schedule,  tit.  Inland  Bill  of  Exchange. 
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and  receive  it  binding  in  equity^  but  it  is  a  mere  au-        1834* 
tliority  not  pledging  the  giver  on  the  face  of  it  that  it 
fthill  be  paid,  but  giving  the  executor  a  warranti  if  he 
tbought  fit,  to  pay  the  money  according  to  its  direction. 
Jt  imght  in  a  court  of  equity  be  held  an  authority  con- 
faring  power  to  make  or  retain  payment,  but  its  terms 
jffe  not  so  clear  that  we  can  take  on  us  to  say  that  it, 
^oald  certainly  be  the  decision  of  a  court  of  equity  that 
the  interest  in  the  legacy  passed  to  the  defendant  under 
it  in  such  a  manner  that  the  assignee  of  the  insolvent  had 
IK)  claim.  If  that  court  should  so  hold,  they  can  stop  the 
executor  on  their  own  authority.    But  looking  at  the 
Jednons  of  those  courts,  there  is  nothing  to  justify  us 
in  ecmckiding  that  Thorowgood  and  his  wife  pledged 
tbiDselves  that  the  legacy  should  be  assigned  to  the 
^ndant.    In  Crowfoot  v.  Gumey  (a)  the  debtor  was 
^^rdered  to  pay,  and  having  assented  to  that  order, 
I^ecnne  Hable  to  pay  accordingly ;  so  that  the  right  to 
*%  die  original  debtor  ended.    In  Ex  parte  South  (6) 
^^,  the  debtor  acceded  to  the  order,  and  thereby 
'QcoiTed  a  legal  and  equitable  liability.     So  in  Row  v. 
^^owfoii  (c),  the  instrument  relied  on  was  an  order  on 
*   particolar  fund,  on  the  credit  of  which  money  was 
^^vanced  by  the  party  to  whom  it  was  given  as  a 
^lecarity.    In  Smith  v.  Everett  {d)  there  was  a  valuable 
^onrideration  in  work  done,  and  the  sub*contractor 
niigfat  be  considered  as  entitled  to  have  a  part  of  the 
fiind  set  apart  for  him  as  purchaser.    But  this  in- 
stximient  does  not  pledge  the  givers  that  the  legacy 
sliaU  be  paid  to  the  party  in  whose  favour  it  was  made.. 
^0  new  advance  is  made  on  it,  nor  is  anv  consideration 
of  forbearuiee  suggested.    To  conclude  then  that  this 
^vdd  in  a  court  of  equity  be  held  to  be  an  equitable 
tttigmnent  concluding  the  rights  of  the  assignees  under 
^  insolvent  aet,  would  be  to  go  beyottd  the  province 

(«)  9  Kii|.  S7t.  <6)  5  Sw atiit.  39S. 

(OlVei^ieii.3S].  (d)  4  Br.  di.  Gil.  aSb 


IfiS^.  of  ft  «oiHt  of  IdVL  Aa  thei  e<iiiifttbll!  iHgba  ara  notttiei 

''-*^'"*-'  wfi «haU  uBubatanod ^proceed  B«\iiir^Ginintfo  v^iBm 

^  by.lfiaviogit  toktbe  dsteincl*ntito-.eaeaUUb'A«altilft 

Arolbs.  :4li(,ipjoper*tifcun«L    li'inji,i.|   jH;.'1   -en!  ■>,(!  I.«->/il 

I'  A'^t^  o6itiierpoflteaitir«a:  »fi)«rtrards<«bbiiaaii'/«B 
aiuirflr  put  io-  byi^c  plbintiffiitO'B'ihill'Airjeijiii^'dyi 
against^hilDi'by^tbcdeftedantti'.i/'i  u:  'r,v  :if^i\i  mtll 

•'■-•'l:'H"i'i-vN_..t  ri-r-^X^-.iii^^g.l.dt^irlr-fRih 

il.lri-'..  -i-yi-'.'    f(>;;i..l   i    ni  "'   !■>■■'  ■.i-irll  ,|<'J  I- 'iir|>  ni 

■nie  wamnty  A^®^¥P^:^!f  against  a  Iiorse  dealer  on  the  warranj 
ofaseirant  ,  ^f  a, JbflrflCp  Plea:  non  assumpsit.  At  the  tri 
wh^  au-        befiare  C^f;ttef(^  p.  at  the  Middlesex  sittings,  the  plaintj 

thority  from     produced  the  examination   on  interrogatories   of  ot 

his mastei no     "^    ■■--i";i7;i'  '>  ■  =  ■ 

more  appears    £r(ff3{i^«f),,.  defendant's    servant,  who    had    taken    tl 

™  e'Slii^  ^P'^«,.*?l  *«  ,Ei?i"tifi'-  Plaintiff  then  asked  him  whj 
not  to  »ell,  but  he  li:new  ab(^^fl  llie  horse ;  he  answered,  very  little,  tl 
ho^se  b^ .  j,ii^  jcome  up  from  the  country  and  had 


mother  cougli;  but  he  the  plaintiff  could  soon  £et  that  to  right 

moDey  in  ex-    ■P^9>!^.^4^?^''^  ^^  did  not  mind  if  it  was  only  a  cough, 

change,  pur-     he  kn*wr  hi^flr  to,  deal  with  it,  and  then  read  over  ap 

preTious  tendjered  to  Brmnjtlon  a  receipt  containing  a  warrant] 

w'^^f   h'  h  ^^i'^'*  ^*  ?|8|°®'^"'  The  horse  soon  after  died  of  glanden 

are  not  shown.  On  this  receipt  being  offered  in  for  the  plaintiff  to  prop 

Spri^dj^i.    '^«  wairanty,  Gwraey  B,,,thought  that,i?r9^o»^m 

oD^  atilhorizedto  deliyer  the  fiorse  and  ijecaye  ^ 

money,  ajid  not  tq  give  a  ivanan^,  and  nqti^ui^  ^ 

plaintiff.  ,    t         ,  ,|.  , ,     j  „  j  .,  i 

F.  Pollock  moved  for  a  neil  trid,  Mybg,  that  it  tAttnl 
haye  he^,j^0  to  the  jury  to  say  whether  BranyOo 
had  authority  to  ^ve  a  warranty,  and  whether  he  h* 
Dot  informed  the  defendant  of  what  he  had  dMH 
so  that  the  latter  might  be  taken  to  have  recogtdted'fli 
warranty  ^ven. 
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Bayley  B. — ^The  question  is,  whether  or  not  the 
receipt  signed  by  Brampton,  the  defendant's  servant, 
with  his  declarations  at  the  time  he  signed  it^  and  de- 
livered the  horse  to  the  plaintiff,  is  evidence  to  bind  his 
master,  the  defendant.      What  is  represented  by   a 
Borwant  is  not  evidence  against  the  master,  unless  the 
master's  authority  to  make  the  representation  appear. 
Here  there  was  no  evidence  of  any  such  authority.  It  is 
dear  that  before  the  delivery  to  the  plaintiff  of  the  horse 
in  question^  there  had  been  a  bargain  between  plaintiff 
and  defendant  for  the  exchange  of  horses,  on  the  plain- 
tiff also  paying  a  sum  of  money  to  the  defendant.     Its 
terms  do  not  appear;  but  it  is  clear,  that  all  Brampton 
iBBto  do  was  to  take  the  defendant's  horse  to  the  plaintiff, 
bnng  back  the  other,  and  receive^he  difference.  When 
lie  signed  the  warranty,  he  might  have  supposed  his 
aaater  to  have  stipulated  for  those  terms  at  the  time  of 
Ae  lale,  and  that  he  need  not  mention  it  to  him  again. 
Now,  it  appears  to  me,  that  a  warranty  by  one  not 
intnwted  to  sell  (a),  but  merely  to  deliver  the  article 
warranted,  and  bring  back  the  price,  does  not  bind  the 
principal,  without   showing  an   express   authority   to 
warrant  given  by  the  latter.     The  plaintiff  did  not  in 
this  case  make  out  any  warranty  by  the  defendant  him- 
self, or  that  he  had  authorized  his  servant  to  do  so. 


1834. 

Wooden 

V. 
BURFORD. 


Vaughan  B. — It  is  quite  clear  that  there  was  a 
P^evioos  bargain,  and  equally  so  that  the  servant  was 
*Dt  to  the  plaintiff  merely  to  deliver  one  horse  and 
take  back  another,  without  authority  to  warrant. 

BoLLAND  &  GuRNEY  Bs,  coucurrcd. 

Rule  refused. 


(*)  Seeut,  had  the  aathority  been  to  sell  (lie  horses  and  rbceivc  the 
l»«ce,  Alaander  v.  Gihuni,  2  Carop.  355  ;  Uebjear  v.  Hawke,  5  Esp.  N.P.C. 
'^^'i^kofSeatUmd  v.  Watwn,  I  Dew's  Rep.  in  Dam,  Proc,  45. 
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Watson  agaimt  DblcroiXi  £xeca(riz< 


Notice  of  in- 
quiry may  be 
stuck  up  m  the 
office  of  pleas, 
and  a  copy  left 
at  defendant's 
last  place  of  re- 
sidence, by 
leave  of  the 
court,  where 
the  defendant 
had  never  beeu 
found  to  be 
served  with 
the  previous 
proceedings, 
and  the 
persons  resi- 
dent at  her 
last  place  of 
residence  re- 
fused to  say 
where  she  now 
resided. 


n^HE  defendant  not  baTing  appeared  to  a  writ  tf 
summons,  a  distringas  was  obtained^  and  an  appMi^ 
ance  entered  under  a  judge's  order^  aeeording  te 
9  W.  4.  c.  S9.  A  declaration  was  filed  on  13  Nwemlmf^ 
notice  having  been  given  by  sticking  up  a  copjr  IH 
the  ofBce  of  pleas^  and  leaving  a  copj  al  the  dalHiJh 
ant's  last  place  of  abode^  by  leaTe  of  the  cooiti  miJit 
Reg.  Gen.  Hil.  2  W.  4.  No.  49.  [ante,  Vol*  UL  p.  M§] 
Judgment  was  signed  for  want  of  a  plea.  Bmii  ma^Bi 
that  service  of  notice  of  a  writ  of  inquiry^  liy  atiiifiag 
it  up  in  the  office,  and  leaving  a  copy  attbe  ctefimdUlfl 
last  place  of  abode^  might  be  deemed  good  sendee  mi 
affidarit  that  the  present  occupiers  of  the  booae  w» 
fused  to  tell  where  the  defendant  was ;  and  the  dooM 
granted  a  rule  accordingly,  unless  cause  were  ahown'itt 
a  week. 


CuLLUM  agaimi  Lbbson. 


Affidavit  of 
debt  for  so 
much  money, 
"  for  money 
lent  and  ad- 
vanced, and 
inttrcit  there- 
on.'* is  bad. 


A    Rule  had  been  granted  for   discharging  the   de- 
fendant out  of  custody  of  the  sheriff  of  Stafford'- 
shire;  first,  because  he  had  been  arrested  by  the  nant 
of  Henry  Leeson,  a  name  by  which  he  was  not  kuowai    , 
instead  of  Thomas  Henry  Leeson,  by  which  name  m  m 
Qu^re/is  a  was  baptised :  and  secondly,  because  the  affidavit  of  debtstt 
deicndant,       ^^^g  f^j.  €(  909/.  and  upwards,  money  lent  and 

arrested  ma  i  '  j 

wrong  chris-     and  interest  thereonJ"     Cause  was  shown,  first,  that 

lince's  &°4      "^  ^^"^^  ^^^  suggested  of  the  identity  of  the 
W.  4.  c.  42.      the  defendant  might  have  compelled  the  plaint^ 

c.  tl.,  entitled  -       ■ 

to  be  discharged  on  motion  ? 
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md  the  misnomer  in  the  declaration,  by  inserting  the       1834. 
lit  namoi  at  his  own  costs,  as  provided  by  3  &  4  TF.  4. 
MB.  ft^liif^oniiDpdijyirtfaalCiffby  a»^89.«^f  thkt  statute, 
try  may  now  allow  interest  on  money  lent,  an  arrest 
frbesmeA^yfet^npnj^r^Btif :  r )  Ia>  sufipdi!!  dfl  *  thi  i  in|e, 

^^Ijiidges  weha^of ^jtiicin  ihaijlthe  ahaomit  fof  the 
mmnUe  ftEifcrf>dit4boidd  be  spedift^/  beenusetiaft  df 
^(^riiitfi  xi|ighJtiicMiN8t</j^fi!ii»l^esl^  '^hati^howBia 
Miff  M)h»r9'{no  iright/lo:  mnveaii^Dnr  intevest^  add 
inAmM^4ilfVim  4«Oi'4&^ifroto)itiiyr  opeiiil^OBiti-fTha 
mi.ifmamA  ,toN#i€l^totb6Tify  \bt  tli#\  case  >  cited, 
iiiifyAtt  thflf^hferd  n«l)Mra«^  bf«oty  dcoimnitbat  la 
ii(|i0ai^b^b^Mbaibfwint^cie8t);trad4h^^  &4 
ra4bib#i4ftiiiiitflreai|(Oc>iiIdiflMit  >bbf  necortttvd  vCii  sMMiey 
^^otad9alkt^f)«cft.ddes(ia'tfci?pen^  ^urjD  tft^  gbe 
*»M%>if  tiUs/ttbkA r^>  rThep  &i(A%i  macfe  the  tnlle 
MoMoiifibe^  4W0Qiidl)polDl»  without! eoals^  duub&ig 
ihMlit^^.Qn'4ihQ)&»t  tlMqf)<bad.poifer^>unee /the.  statute 
3ted,  to  interfere  in  a  summary  way,  the  pacty  >no(t 
)eing  driven  to  a  plea  in  abatement. 

(a)  Ante,  Vol.  III.  593. 


\"    U;,   /^       t.        ill  i    i,  ".-       11  .  .      •  ;    •  I       II    .      .'•       .  .1    ■ 

T^lHl^'hlld^b^fi  'ghrl^tl  to  plead  in  a  tOWh  cause  on  A  defendant 

*^flte"tttoJri'tc*iis,-fe<JlWitig  tiiat  of  taking '^Wbtt  To^^^jfeS 

^"iJtSM:'    A^mitait^tib^^^^  likVhig  tefen  notice  of  trial, 

"*Wlii;7|.i.  }»fij.  j'l-.l   /  .MoHi      i  II  .'/v..  l>ii;:    *i''.'         «  IS  not  bound 

.  ,  to  take  short 

"^4rir  rfsMMitat|^'li-#riC'df  hkqitiryi    Wheh  a  defendant  is  entitled  to  fourteen 


JS^'^fiPff^^WWn?'^^  *^^^'  *P-'®*8^4?^^s*  notice  pijl)i,  h^. should  return  it 
J^TOtelV,  in  order  to  prevent  expense ;  h'lid  where  he  did  not  do  so,  and  let  six 
^iiiai  bif-^^ijighte^iapsev- before  tie  gave  noc'rce  of  rtHitimi  to  set  aside  the  pro- 
^•^np  for  irregularity  generally,  without  pointing  out  what  it  was,  the  inquiry  was 
^  •wJe,  bat  without  costs, 

t2 
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1 1^41  allOf^,  iMrtioe  of  executing  n  writ  of  inquiry  in  eigkt 

^^'^"^  dayi'  After   It' wiw   served,  was  given   and   execated 

V,  aixaMlDlgly^;  no&vtrhhslanding  two  days  before  tb^  exe* 

^^'^'  cUtidh' th<e  defendaM had  giv^n  notice, 'that  if  it'iras 


ele6titbd"he  iWytfM  Anfove  to  set  aside  the  prooee< 
for  irregularity,  but  did  not  state  the  irreguknil^'  A 
rule  was  afterwards  obtained  accordingly,  on  aflSdarit 
tbaii  theii4e&n4aint  li^od  in. Nort/Mmpianshiref  Boty 
miiesifjsom  London.    The  affidavits  on  the  odier  side 
staled^  itbat .  it  was  the  practice  for  an  atlpmcgr  .<tf  « 
d^fendwt  residing  more  than  forty  nules  fixum  JJimiMt 
jto.jietuxn  a  too.  short  notice  of  inquiry,  that  the  deftni" 
tot.  had,  iiot.  done  so,  findtbat  the  writ  of  inquii^  m 
lodgediAnd.the  plaintiff 'a  twitness  had  oHne  to  Xi^piMi 
at  the  time,  tlie  notice. to  stay  proceedii^  was  p^ned. 
Also  that  i the.  defeodan t*a  iresideiyce  jwas,  not  ImovnitPibe 
foinly>mi]es  firom  London.    Cause  wasishown^  ithft^  (be 
order  for  time  to  plead  on  the-  usual  terms  ocviipfjkl 
therdefbndantto  take  short. notice  of,inquiiQ^$»i|hat<>i 
all  evfenta.he  should  have  given  notice  to  stay,  thetpro* 
oeedings  before  tlie  inquiry  was  lodged,  and  the  sxr 
pense  incurred ;  and  should  have  disclosed  the  nature  of 
his  objection.  To  show  tliat  his  not  returning  the  notice 
Was  a  waiver  of  the  irregularity,  Rochfort  v.  JSoMt^ 
5071  {a)  was  cited..  In  support  of  the  rule  it  was. said,  thsit 
dae  defendant  lived  in  Narthatnptonshiref  more  tfaaa 
forty  miles  from  town,  nor  did  the  plaintiff  show  iimt 
at  the  time  of  serving  the  writ  or  notice  he  lived  widiis^ 
that  distance,  but  had  since  removed  without  gino^ 
notice  to'  the  plain  tifT,  so  as  to  come  within  the  cas^ 
cited.    Now  by  JRey.  Gen.  Hil.  39  Geo.  3.  (J),  fourteev^ 
days'  notice  shall  be  given  of  executing  writs  of  inquiry* 
where  the  venue  is  laid  in  London  or  Middlesex,  and  d^* 
fendants  reside  above  forty  miles  therefrom.  The  ordet 

(a)  12East,4t7. 

(ft)  Scacc.  Manning's  Excli.  App.  2«4  j  8  Pri.  .M>3 ;  TmW,  9th  cd.  57^'. 
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lake  ahovt  notiee  of  trial 'does  not  inoHMlcit#]^mB       WSA^ 
Oft'  notice  for  executing  aiwrit  of  iiiquiry.:  ^Jt  di^ik     ^^^<^ 

ST£Pli£MS 

it  appear-  the  general  practice  to  (veUinfi  short  iDOtioQ^  v. 

inquiry ;  Uit  if  it  be  so^  tbe  pdaifitiff 'b  prcviou/9  iirriegu«        ^^^* 
dtf  'was  poi'  waived  by  the  d/^nA9Xiitisup9g^w^  .^ 

imi^y  with. it  i.-    •  i    ;./•;  ,/h'.ij|.-._..,.r,  ,.:• 

Per  CariaM.*<^A  party  undet^i  tettifente  JtaWishoet 
bdc^  of  trials  id  not'ds^bouiMl-to  tak^'»hbrt<n<itieciiof 
dfjfity:  By  the  general  rule  cHed,  the  defbtldaiit'tras 
ii^kric^i]ie«»  entitled  to  fourteen  days'  tlc^tice;  ^^Hbd'tfab 
rfMatit  for  the  plaintiff  stated  in  a'  fial^fitctorymonner; 
Alt  his  attorney  believed  the  defendant' b  have)  tebided 
tiAb  f(^y  miles,  and  that  he  had  been'^^h^'withiik 
dut  distance,  that  might  have  been  «uck>An''eitictt0d  Us 
tbdd  have  enabled  us*  to  ma^k  the*  iifregulariiy  wUh 
norei  lenity:  The  eitecutton  of  ihfe  wriii  ol^'inqidr^ 
Aodd  be  set  aside  without  ^costs,  becaHsetithe'defebd* 
^' after  i^eiving  the  notice  of  inquiry,  >  should  IhavtB 
gifin  early  notice  of  his  intention  tb'mbveiiR- order  iio 
ptrent  further  expensed  being  incurred;  'biit  hei^ave 
>K>  tioltitje  tSU  two  dlays  befbre*  thd '  inqiiiry  was  ioi  i  b^ 
tx^etfted,  aiid  did  not  then  state  thb  ndture  of  thcfirrsl- 
gohnty.  The '  master  hiforms  us,  that  if  a  parrty/entilled 
^'fotttleen  d&ys'  notice  receives  an -eight  day  eft  notice, 
A(j  usttal  courde  is  to  retutn  it,-  as'thefjilao^'bf'UB 
'^dende  lied  pecnliaHy  iii  his  owni;inowledge;44«iF(9lJe^ 
Biiupport'of  the  rule,  ZTavt/rtfj^  against  ilL    xh!  >ih   i 

Rule  absdiutq  without  cos(j^« 

'  "I  "  •  •  '      <•'?  "■•••   "  '■•!»•■:':;    )f!  'ii  .u  M  >iti>fi    -  n  \ 

'•    ,  »      '        ''  *  ■  •  \'  '-^       '   \     '  II    J      .   ■    ■  I     >:  J!|   w   Mi'  *     li'U  j  /. 


1/      .  .  .'•   I 
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1834<.  -1         ■Vi   -i'n.a-    I    -,,o\-M    ...i.t   ..   ,,]N:   UnJ  ■«.>u  B  lol 

:  iJiii-   =;v!.l  uiiii   uj  (iJ  1111(1   yiujuir/'j')  Jiioiiliw  .ii'/lil>ifiji 

Johnson  against  WEi^^j^in,,  ^.^j^  ^ 

A  moLion  for  a     a  jj  j^^     having  been  tried  before  tbe  aheriflT  of  Loit 

new  trial  of  an  ^\_  y 

iasue  tried  b/  dott  on  a  writ  of  trial  under  3  and  4  If  ilf.  4.  e>  40. 

otherltifer^r    ^'  ''''•'  ^'"^  plaintifi'  tiad  a  verdict,  and  a  rule  for  a  new 

jud|;e,  under     trial  having  been  obtained  on  the  notes  of  tbe  secondwy, 

c.  42.  s.  W.     certified  by  his  seal^iC  itas^olyeeteil  ba  showing  caoM^ 

should  be         that  the  rule  was  not  drawn  up  on  reailing  any  afTidavit, 

madeonpro'        ,  .  j   .i -,;,..:   i  ,  ■.■a>:..,-  ,.71  ■:    ,,1   -,.  l      .  ,      .      i  I  1-"1" 

duciiig  a  cop;  which  it  was  the  practice  to  pave  ni  moving  to  set  aBiqt 

uf  ihe  sheriff^  writa  of  iiiquirj' :  Vcr  CwifflB— The  act  cited  dort  not 

b^  aSiddvic,  or  place  tiic  slicrifl^  of  a  coiuity,  at  ftidgo  of  a  court  ol 

(■raiiLd"  itwill  f**"^  '<>■'  'ccovcry  ol'  ilebf 'Uie^ln,  to  wliom  a  wril'^ 

be  discharged,  tnal  aaajr  5e  issued,  in  Itlie  sitiiadQii  of  a  juifg^  (if  Coi 

siiperkir  cuu],'ts,  io  fis  't'tf.enaole  a  motion  for  a'  n^ 

trial  to  be  uiade  oin  im  etateinent  of  counsel,  as  at'tef  % 

trial  It  nisi  prius.     He  BUnds'ia  the  sauie  situittlon  «{ 

on  the  executing  a  wri(  of^  iiiqutry ;  be  cannot  give 

leave  that  a  verdict  sbaU  be'  entered  by  tbis  ooiirt  W 

either  party,;  the  tnotiou  cau  only  be  for  a  new'  trial| 

and  should  have  been.made  on  an  aftida^it,  verttyitij| 

the  under>s1)^rin'8  nbtesi     Ko  sucli  alBdavit  appean 

here,  nor  any  affidayU  of  tbe^fucts ;  but  as  this  \&  d  new 

act,  ana  tbe  defeiidaitt  may    Ikavc    been   milled,  tli^ 

sberuff  may  move  again  on  proper  affidavits,  oil  p^jp 

metit  of  coats  and  bruiging  uioney  into  court.     Rdu 

discharged.  Sittnimera  inK,  R,  V,  IticJiards  against  Itlie 

rule.  .3 

,.■■■:  .vi  ...      ..■  ■:■  ,'.ijtiiyj>iit  9iU 

BoLLAND  B.  afterwards  announced  tbe  resolntioB 
of  the  judges,  that  in  order  to  save  e^cpense,  dKJHMn 
for  new  trials  of  issues  tried  before  the  sberitf'ftc.  siMraB 
be  made  on  producing  a  copy  of  tfie'nOtes  oi  th^  weiff 
or  other  judge,  verified  by  affidavit ;  and  m  7ietiit^S% 
Stevens,  May  2,  1834,  on  showing  cause  agj^if^i  ^'¥Sk 
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for  a  new  trial  after  a  trial  before  a  sheriff^  Parke  B.  1834. 

confined  Archbold  to  the  sherift"s  notes  as  verified  by  ^|;^v-^^ 

A*  1      •  1  •  Johnson 

amdavit,  without  permitting  him  to  go  into  facts  stated  v. 

in  other  affidayits,  ^^^^• 


Hill  against  Salt. 

Hi^HE  declaration  was  in  debt^  stating  a  bond  in  the  A  bond  in  the 
penal  sum  of  260^  Plea :  non  est  factum.    At  the  ^q/  was  <k- 
trial  before  the  under-sheriff*  of  Staffordshire  the  bond  clared  on,  as 
pppei^red  to  be  in  the  penal  sum  of  200/.    The  under-  had  b^n  2Go/. 
aheriffieftised  to  nonsuit  the  plaintiff*  for  the  variance.  Hpld,  that  tbc 

*  mistake  might 

i|e  was  not  applied  to  to  amend  the  declaration^  under  be  amended 
8  &4  miL 4.  c.  4«.  s.  28.  The  plaintiff* had  a  verdict,  ""^[IX^^. 
inth  leave  to  move  to  enter  a  nonsuit.  s.  23.,  and 

icmble^  by  the 
slieriiT  trying 

Tkesiger  moved  accordingly.  This  is  a  substantial  an  issue  under 
^ranancei  material  to  the  merits  of  the  case  and  pre- 
jodidal  to  the  defendant  in  conducting  his  defence, 
fin  by  it  he  may  have  been  induced  to  plead  non  est 
ftcbim.  Then  no  amendment  could  take  place  under 
S  fc  4  Witt.  4.  c.  42.  8.  23.  Besides,  as  it  is  not  clear 
tbit  the  power  to  amend  extends  to  issues  tried  before 
^  dierifis,  section  24.  shows  that  he  should  have 
&ected  the  jury  to  find  the  facts  according  to  the 
c^^dence,  and  state  them  on  the  record,  in  order  to 
^judgment  of  this  court  thereon. 

Iiord  Lthdhurst  C.  B, — The  sheriff^,  instead  of 
^^^XQsuifing  for  this  variance,  should  have  amended  the 
^f^otii  ^^  i^  would  be  useless  to  the  defendant  to 
"^  down  the  case  to  a  new  trial,  as  the  amendment 
^^  then  be  made* 
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^^?^Jy        Bayley  B.— The  case  is  clearly  withiif  the?  spirit 
IIj'll        ^f  sect,  23.  and   the   amendment  should   have  *bi^ 
^^r   :.    I   made. 
"*'^''  ■■ Rule  refused  Co)/ 

(\/y  §ce'-Hyti^  aiJM/AM^v!.  BuMl,  2  Mm^>  214;  5  Taint. 7,57«S«C.; 
il^ii  V*  P^Tjfcer,  1  B,  &;  Cr.  358  i;  Cole^  ,m,  Huim*,  8  B^  6c,  Q.  574, . . ,    j ,  , . , 


'I- 
'  •  '  •  '  ' «   '  I  < ! '  i  J  •  I ;  1 ;  I  >  1  f  »  . .    .  i  1 1  ( i 

'  .t  I rj^ COBS  i9^afi4^/<  jH,V!MPH^^.V  aof}  Another..  ^    ,   ..^ 

Tlie  declara-     /^'X^fe '  dgaiiist  tlie  sherifTs  o£ London  fot'  riegHiliilde  iH 

tionsofa  ^^-^^f  '•  rjifl    F^tj    J,^..  .    •^.       ,  ,  i         ,     .^    'Al»iJi4' 

sheriff's  officer  P^!'  disposing  of  goods  seized  under  Vifi.ja.  witlntt 

respecting        a  reaso'imljlfe '  timei'    Tlie'  'declaration,  sifter  a^bhiii^'i 

goodsseized       .    al  i    •  'Mf;  ,  i»-.[l!.      ..:»■   ..,,., .    .,...!.;*.«,  J       ..i^^j.aiIu 

by  him  under  judgment  recovered^  d^ji.Ja.  issued  and  aeuverett  fd'tlie 
afi.  fa.  in  his    d^endants/aria  'the^^^  gobds' Vfefettl- 

the  time,  are  soid  for  want  of  buyers,  averred  the  suing  out  a  r^MaP- 
nll&n  i'^oni  exponas,  am\'  that  deferidaiits  did  hotWrftlhirfii 
sheriff;  though  reasonable  time,  or  at  any  other  time,  ekpose'tb  sid^'iAl 
return  day  cause  to  be  exposed  to  sale  the  said  goods  &c.,  nor  hM£ 
and  before  any  they  the  money  arising  from  the  sale  at  Westmifuier^ 

warrantissued  ^^  _ T« •'..'•  .j.     i,.       u.ii.    a:*  ;•;  i,      mi.      ^  '>•     j\ 

by  him  to  exe-  &c«i  at  the  return  day  of  the  writ.  Th&Jl.fa:  WW 
cute  a  vendi^    ^^^^^^  j^^ ' ;/(/      fe^irna'BIc  8th  June,  aiid  'd^lkidkml^ 

t torn  exponas,  \      «!.  1  •   fiL    *./       *  «» 

A  sheriff  officer  levied.  On  vth  June  th6  sheriff  tettrfned^oOdt 
goods  ?cLd  unsold  JTor  want  of  buyers,  and  oh  the  sdbv6'  dafy  *  a(  '«tt|i 
under  a^./e/.  ditiont  exponas  issued,  retiiiiiable  litet*  day.  '  Nt* 
sonabletime  sheriff's  warrant  to  the  officer  to  exccixte  tliat-wril 
and  before  the  appeared,  but  he  did  not  give  up  possession  fUl  IQlk 
venditioni  ex-  June,  It  was  proved  that  after  the  return  ofihe\fi:Jik 
be^liab?^  7^^^  ^'^^  before  service  of  the  venditioni  exponas,  he  adraltttod 
action.  having  seized  to  the  full  amount,  but  said  that  h^itodd 

not  -sell,  as  defendants'  attorney  had  underf^^n  to  ^cy 
the  demand.  Verdict  for  the  plaintiff  for  the  Sam 
indorsed  on  the  writ,  the  subsequent  expenses  incuned 
by  the  plaintiff,  and  interest  from  the  return  of  the 


iheriflk  to  return  the  venditiom  expoaat, 
'.  Xitigh  {a).  Were  they  even  now  ruled 
bey  coul^  gvl  pleBd.to  an  action  for  a  false 
recovery  of  the  full  amount  of  the  damages 
>n.  Aireton  v.  Davis  (fi)  decided  that  a  case 
'ifiteirff  before  thitetnm  of  the  writ  for 
lu^d^r,  a  J?,  fa.  with  reasonable  expedition ; 
Jt^y.^Itaffhwas  not  cited,  and  there  were" 
a  i^]se  return  which  would  si^port  that 
,^fi,  4^'^'<*'^9'>^  P^.  ^^  officer,  after  the 
,^jS,y(i^  werf) inadtfiisBible in  evidence;  for 
,^lj^lYed:h|is  connexion  with  the  sherin'. 
',wa^,oot  Ija^Ie  for  hia  aqts,  no  warrant  to 
\  jffffdftifitffefj^ftat  haying  been  issued  to 


if^ — The  d^daratiops  of  the  sheriff's 
ttf4  in  f  r^eiifie,  Mere,  made  while  me  writ 
:A|.^Ji^  the  course  of  execution.  Till  the 
nf)^  of.  the  defendant's  goods  and  cliattels 
in4(i^d.,cin  .the  writ,  the  writ  ia  running, 
tf^ffa,9^  officer  wid  sheriff  continues  while 
^J^t  fitfi  bands  of  the  officer.  The  sherin 
l^j,|fijthput  a  iiertditioni  firponof,  which  is 
T>4ucpalacrity.  when  be  delays  or  refuses  to 
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18M;  plaantiflr  by  the  medium  of  the  writ,  and  was  gu3ty  i 

'^^^^  neglect  to  sell  before  the  venditioni  exponas. 

Jacobs  °                                                                "^ ' 


V, 


«nd  Aaotner.  ^^ 

■  j;«:         .)         '     •         .  .         •     .      /   .•»  •;■  t»  fll 


'^"'-   RciDa^nmieCoLSliAtf.''^'- ''    uiuw.;* 

'■'   MiJ(-  •■»    ft-i-.ii    -.I.'    ■■■   '■'     iij    ..•..    ^r)  OS  iv.ni'^  Udfl 

SuSthe    >.  .<^.9PJf?f.th^.««rf^i*^at^C4^8e,.;i^^ 
oijy  qopi  of    BWMlj  apP^li  to  Mm.fpr  ^  copy,  w%K  ]Rr^^^:^^|j 

hima.cfppy,  v^*--    »    ••'*     .      ^    'i   *  .■  ''^   *^''v^  vliiad 

wlii»p, applied      .Knowles  obti^in^d  ^  rule  to  show  caUse  ,wlut  Ira  < 

imnoftinff         fcndant  snould  not  deliver  a  copy  at  ms  expense  vS  \ 
terms, oca       plamtim  an4  produce  the  oriffmal  at  the  Stamp 
chftinUra  will  to  be  stamped,  contending  that  the  defendant  ..ou 
compoi  lurn  to  p^y  ^^  costs,  as  plaintiff  had  given  mm  notice 

motion,  in  case,  he  would  give  a  copy.  ,         , 

.  Alexander,  in  showmg  cause,  said,  that  the  demidaii 
wpuld  give  tbe  copy,  but  objected  to  pay^ooMic 
this  application.  , 

Per  Curiam — Those  costs  must  be  costs  in  the  cam 
for  the  defendant  had  no  right  to  insist  on  those  tMip 
and  had  the  motioa  been  made  befbrd  a  judge  at  dMB 
hers,  it  wbuld  have  been  granted  as  a  matte)f  df  cMMM 
IT^e  gave  costs  it  would  encourage  parties  to  t^H^USt 
the  court  mstciad  of  the  other  less  expensive  raqediy* 

Rul6  absofartSk 
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ftoHRs  against  Szsstova. 

pOViENANCr  fer  breaches  of  covenants  to  repair.  In  to  actioa 
mamire,  Scc^  contained  in  die  lease  to  the  defend-  covenants  In 
ufiofaLSumiKurEppiMgmBuex.  Vetmef Middlesex,  aleaseto 
Befae  plea  Ciam^U  had  oBtaihaa  rule  for  changing  "S^^^^X 
Ik  Yenne  to  Eseex,  and  for  Hberty  to  plead  in  the  ;'«''4f  "^^^^^ 

^  *  .     .  oe  changed  on 

without  pKyodiee  to  thp  iqfe.     Notice  had  the  ground 


been  pven  to  the  plaintiff  that  the  motion  would  be  ^g^^^^^J* 
iiile  i^  iro«l^l  g^nds.    The  affidarits  i^tateft'  'tlje  cattwittiestes 
itfooi  nniing  cOf'iribattlh  bxA  bHsaiehte '  aneg^d,  and  ^i^^- 1{^  j^, 
^[^'yMi-'hti  faeeawuy  to  t^l  witneiies-'f^        Shich  T^^ 
sHbibb  who  sMd  intHit  tfaoibinisiBd  pr^ikkbes  ;*  mthnifff  sought  to  i^ 
Ibt  the  qviimkik'biihk-eumt&tMwltbet^  Mtit-  movethe 

^  causeyftnd 

i^loifa  toed  bjr  the  class  of  perBont  usually  coi^ti-  thatafiur 
f  klial^  and  eoiildonly  be  fairiy  tried  in  i:!tTJS!ii 

aiwaaianff  pem     aoquskued  with  fiirming  pursuits  countjfinntil 

MteLo^olfin^  j^oined^wlteii 

A  jod^'cU^feaee'  on  tfce  merits  was  also  iswbirii  to  (a)*       ^^  ^^^  ^ 

■•'ITj.j  'yjijo.i  nrfii   I   .   ■■     .1  .  :  toe  defence 

would  appear. 

fasirffg  shovefl'  cause.      I'he  application  is  pre- 

^isture :  for  not  only  has  issue  not  been  joined^  Wea- 

^my'rl' Garimg{t^ ha^       |^ea  IbIms  been  pleaded. 

Ttisl  IS  tkial'ilrh'ere  this  motion  is  made  on  special 

StwofiB^CetienUY.  Dixemie)* 


(•)  nuniliiT  ID  a  motioii  to  change  the  venue  on  a  specialty,  ante, 
-ift%BiU4StLfms^.WiB.'W^mmmm^b^mM9fmBaUmAtit»m. 


^^ekanKtion  oi^a  q>ccialty  if  iisoe  had  been  joined.  Stra.  854;  8  TaanU 

&~€§H  t.k.W,&&V^I<dS  AichUld'sl^  193;  but  Inf^ea- 

tM^V.'ttorli^  fhe'eoftkH  held*  that  to  change  the  venoc  in  such  actt<ms 

^Madanft  naM  make  it  clear  that  be  had  a  real  defence  and  vitneues 

^a|  ^m^nHidif,  lit ;  poioU  on  wUch  a  ooort  cooM  aot  peisibljrba 

i«hrnliiBi»aejohied. 
(0  iate.  Vol.  HL  r05.  ** 


^« 
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GhanneU  supported  4ho  role.  Weather bjf  i.  Ooriii 
Miias  80  decided  beeiuise  the affidarks did ^aotdeveUp 
the  <iiiestions  likely  to  be  ultioMlcIy  raised ;  wlieB0M(i|i 
this  caae  the:iBuIi6tanoe  ofitke  cordnatate  sdlrik 
special^  Msaafaes^  of  Aem  idieged  in  tlie  dethwihm 
banog  beeil' {detailed^  the  eourtis  already  ihfiiraMkff 
tbe  matters  iaidispule»  had  ofilieiiBtiiDeofiiAedfiiMk 
to  ibe  ai^Msedi  If  tlie !  defendiEint  niiflDbrsf  fjudgmenfciQ  g» 
bydefaidi^  damages  iiDust  ;beiaaseaBadi«»4to'lKah(to 
laid 


•  • .  ■ 


■  i  I ;  ■    •  ■    I  •  I   1       U'. 


Lord  LYNi>kivRlT  C;  B.«^Bcfo»  bsne  'joite^  Ab  . 
nature  of  the  question  and  the. number  and fdasfip 
tidn  of  the  witnesses  required  cannot  lie  VbcertMBBl 
BO  as  to  enable  a  court  to  judge 'wbetfacv^fthdiiteDii 
ouglit  to'be  changed -or  not.  For  any  thing  thatappM 
the  plea  may  be  at  variattoe  with  Ate  defanbe  ftUM 
at  in  Ae  liffidatite.  It  may  be- «  vdease  to  theruhiUi 
The  defendant  will  not  be  injated^  foFhernutf  ifapii' 

this  application  at  chambers  after  issue  joined. 

•     ....  .r»   \ 

Rule  dischargad. 

1555S5^BEaB5SaaBaB^rtKi^.f.  *..}        ■  t1    r-    /' 


.  .»     .li  Im  I  -..li  )• 

Braithwaite,  Executor  <>f  ULtocn^^^mbik'^'' 

Lord  MONTFORD.  ' 

Assumpsit  for  A  SSUMPSIT  for  hams  sold  and  delivered.  Vieui 
S^er»l.  ^  ^^^  assumpsit  and  statute  of  limitations.    A^tk 

Plea :  statute  t^al  before  Dcnman  C.  J.  at  the  Westmoreland  aaHm 

of  limitations      %•'    '       i\    '*"•  .    «>'  '\      '  *  X^  <  \*^  '•*■  ''■''^'i'Ai 

A  writ  of     *   "^e  phuntiff  havii;ig  proved  the  goods  deliyere^  jw^  *  J? 

summons 

tested  within  six  years  bum.  tke  aocraing  of^e  cause  ofactlon  \nu  pCit  tnifaf  {vi^ 
tiff.  It  bad  been  twice  rescaled,  and  was  not  scrred  until  after  tbe| fix  yfVsM 
expired.  No  eridenee  was  given  by  the  defendant  when  cither  r^Maliiig  tiook  j^* 
Held,  that  the  resealing  gave  effect  to  the  original  writ  without  amountioff  ^  *  ?* 
issuing  of  it,  and  without  making  it  necessary  for  the  plaintiff  to  prove  the  date  of  ^e 
resealing^  or  more  than  tlie  teste  of  the  writ 
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UpSyiodonedl'tfi  aoitfed  on;  l9tJtm&.yJEbv^'Me9i&     <^^^^ 

kinlHie  and^idaacription  of  theidcfendailt,  and^agflib  XUM 
■ol^j^ilate  fifi  TendexiceBram>Surwy'tb>iMldUeus(  o"^^"^* 
MidKidb&iiaaDtiiit  woaiufged  tliatiihcijplaiiitifl^,iiiici8i 
ibiirllbaliitlibilasliEssealiilg  had  take|i;t](>lao&  within  thb 
nyean^ifailtiitherGlttefiJttstke'dir^idd  at/verdietlfor 
UpbiritiiSBag^iiigK^attha'pancqde^ 
pssunmntur  applied.  Dundtis  obtained  a  rule  in  •  JMS^ 
^kadmas  term  to  set  aside  the  verdict^  on  the  ground 
llilabadie-wiit  ootddiiAt  beiiltdkredvmchmit ietealhg, 
i^d'JDiist^haive  been  >seived 'again  aftnri^bettig'vesealedj 
liiiiii¥w^tddIMafS)[(£i),vthat<  vas-  a  reiiBuingv  ^tltfe 
finitiffxsbonUb Jlhcrefoe;have) pvo^ed ikito  havebetn 
K'ifPBttedt  witUn^six i<yiarsw> <  Hdi'alaoi iprodub^ an 
iMnqt^^tihaliheMdefimdantlMd^bee^  applisdj  tbyi  and 
dhftlarprtteipe  datM  Ist  i/oywab  found  oiiilheiiS'tMr^y 
Ihy  lut  (none  ion  the  iSfjiU^^^fil^''  .!:!>=    t<  >    .  > 

F.  Pollock  and  Wighttnan  showed  cause.  Any  ob- 
jedaatOiiA^iWritbn  the  ground  of  irregularity  in  the 
Krrice^  should  have  been  made  by  the  defendant 
hy  motion  promptly  after  it  occurred,  whereas  even 
at  the  trial  he  was  not  prepared  to  show  that  the  writ 
issued. too Jatev  t  jif  such  roaiteiv could i be' proved lat  the 
trial  it  was  incumbenlion  thd defendant  to  do  so.  They 
were  then  stopped  by  the  court,  who  called  on 

Dimd^is  ip  support  of  the  rule.   The'  wnt  was  in .  fact 

iMied  on  each  resealiiig,  though  no  dates  are  in  this 

OQurt' Wtijoined  on  resealing.    Itfy  ^  tritiJ  4.  c.  S9.',  the 

{We  and  county  of  the  defendant's  residence  must  be 

ittiaed  in  the  writ,  which  must  be  served  in  that  county 

(a)  1  Chltt.  R.  320.  £.  1819.  < 


078  n  iCABEa  tk  HUJJtVrXBKlfeT  ^t 

Stonap,di;^M.p«,|frit?,wfa:?.,tfci^  i^jj«lWrAf,?]HmftM 

second  alteratioD   of  the  defend&nt'B  rendencie  ttm 

ODe,  for  if  the  pUintiff  intended  to  rely.pffijjjliff.l^fcJI^ 
BS  the  date  of  the  first  isnie  of  the  writ  into  Smrrtpt  tt 
should  have  continued  that  writ>|>j(^im  iat^l  JftMiiWr 
Bnm»7,^  «fflg{^.  So  hj  Jieg.  On.  M.  S  WiO.  4 
No.  6.  [Vol.  in.  p.  3.]  8  plaintiff  may  proceed  hyiSm 
and  pluriea  writs,  "|sl.  thrt  W  Uh*  pmp*^''  way  hImim 
defendant  described  as  living  io  one  ooDtitj  !■  sA^ 
wards  found  in  AOptlm.   :,£^  .p}|p  iffited   Wcstai 

Fotmuerib). 

■■■  r-    (..V,.     ,  ..  ...y...     „,    ,:<,;!,.  ,,    -,.-,,^,.1^  Ulir 

'fiAtt^y'  B.^I  kct^ifr  no  dodlit'^ii  tf^ii''^ili|''  J^ 
oraeffc'get'ridoftlieplea'  of  t^e'feUitaU^rihil&iUi' 
tlllt^l^tfff'tnuBC  sho^' when  Ae  wrf'tw&'^i^'^tl^ 
if  1*  Wa*  siied  olnt  within  six  years,  anfl  'ii*'s  r__  '  ~ 
c8ttti«rtied,!t  affbrfs'tfn  answer  to'thte'^Iea.''^''?; 
&e  old  practice  the  writ  was  sued  (alt  wltfiiti'tl 
years,  and  afterwards  continued  de  <lie  in  diem,  so  u 
to  i^CTftnf  the  biwi'fltion  of  tlic  statute.  Here,  we  mtial 
talce  it  ftnr  ^i^te'd  ^at  tHe  writ  was  sued  out  on  Uh 
diij'of  itsteale,  Viz.  lat  Ma^/  1S33.  Tiie  action  musl 
b*ilikijnWhkW^yen'tlied  comiiiencea  (r).  \Vhatt« 
siice  bwiarr^  t(l"|ireTent"the  operation  of  the  wi4 
fi4&bl'Biat  date'V'  I^i'imgiiiiil  sealing  was  hr'^tirriifi 

■it,)  S«i  JUMit  V.  UniltrAm,  ante;  Vol.  lU.  417;  TlbaiiMi  VBSli 
id.873i   Hillary  v.RowUi,  5  n.  It  Mo[.  460. 


Ma* >dn  ^efouMlitr  Wtt  iBipwpei'ly  det^tfcT,' h  wfta       ISM. 
icfcdvd.  «itt  lA  fwMihce  beinjg  firand  f o  be  wttmg,  H  bb^^I^^^^tb 
^ni'  iffidA  rtMAled  utd  altered  to  Middlfier.    Then  «■ 

«ibetinig  ^v^  tortlA  writ  bailed  Wi  tat' May.    THe    Mci?Smo. 
tfnl''M«!*llnq{  ^«  kmhority  t6  serre  h  M  Surrey,  tbe 
flWi^taiJMtiMlfMi'.  Nofire^'pnbc^wUiieeettaTy, 
fli'it  wdiBD'biujp  nn  nif  luDT  DiOnuiB  irotn  'Ist  oftt^. 

V*nMlAil>Bi^'nna  tau  « ihit  of  lit  Afay  continued 
%f  tiro  iie«Mliitgs. 

GnmBt*  B.  eonctmed. 

Rule  discharged. 


BAKBti  agahul  Wills. 

THE  Maater  to  wliom  an  attorney's  bill  of  272/.  ificMtbank 
had  been  rffarred  to  be  taxed,  strict  off  4«.  X",^^ 
lit  vithia  3/.  of  {i  wxtb,  and  refiued  to  allow  him  th^  ney'i  bill,  the 
eoiti  of  taxation.  A  rule  Iiayiog  b^n  obtuned  to  allow  ^^  ^^ 
lua  those  costs,  <>a  the  ground  (hat  one-nxth  had  not  tumbim  Ibe 
been  disallowed  ia,  taxation  ;  on  showing  cause  Mivood  ation ;  and 

I.  Fearce  (a)  was  otcd.  "'^T*  "^  ^ 

tieuly  a  lalh 
.    ITU  M  ilmck 

^TUT  B^r^l  am  of  o^nion  that  the  Mastei  was  ^^^^ 
U|f  notified  in  refusing  the  attorney  his  costs  of  costs. 
Ina^  ip  tus  ^aie.  Th«  notion  was  made  at  the 
peri}  of  t^^  attornaT,  It  appearafromAirifr  v.  £u£()|) 
^'pmiom\6i  that  bj*  statute  2  Geo.  2.  c.  2S.  s.  23.^ 
jf  A  sxUi  baa  been  deducted  from  so  attorney's  bill  fie 
■ast  at  all  ereots  pay  the  costs  of  taxation ;  if  less 
than  a  sixth,  the  court  has  a  discredon  to  charge  the 
attorney  or  client  mth  such  costs,  according  to  the 

(•)  8  Btef.  f 9.  (t)  Bm«m,  147 ;  cited  •rgnendo,  S  Bing.  83. 
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reasonableness  of  the  bill  or  the  contraiy.  Jm 
V.  PearcCf  Tindal  C.  J*  acknowledges  that  .-v 
adds^  that  if  m  a  case  where  the  court  may  te 
discretion^  the  amount  taken  off  the. bill  appii 
nearly  to  a  sixth,  it  ought  not  to  be  called  j 
officer  of  the  court  to  allow  the  costs  of  taxatii) 
authority  applies  to  justify  the  course  adopte 
Master  in  this  case.         Rule  discharged  with 

Steer  supported,  Archbold  showed  cause  ags 
rule. 


When  a  de- 
fendant, 
against  whom 
judgment  had 
been  signed 
on  a  cognovit, 
in  which  he 
agreed  not  to 
bring  a  writ  of 
error,  or  delajr 
execution, 
brought  a  writ 
of  error  not- 
withstanding : 
Held,  that  the 
allowance  of 
that  writ  of 
error  was  no 
supersedeas, 
and  that  he 
might  be 
charged  in 
execution  not- 
withstanding. 
Semble  other- 
wise if  there  is 
a  release  of 
errors. 


Best  against  Gompertz* 

/^NE  of  the  terms  of  a  cognovit  was,  that  di 
should  not  bring  a  writ  of  error  or  delay  e: 
on  the  judgment;  however,  after  it  was  sig 
brought  a  writ  of  error,  which  was  allowed.  A 
motion  to  charge  him  in  execution,  it  was  sh 
cause  that  the  allowance  of  a  writ  of  error  waa  8 
to  prevent  the  plaintiff  from  charging  the  defa 
execution  without  notice  of  the  allowance*  Sii 
V.  Ramsden  (a).  For  the  plaintiff,  it  was  sud  tfu 
not  sought  to  quash  the  writ  of  error,  but  to 
its  operating  as  a  supersedeas  against  the  del 
undertaking  not  to  bring  it.  The  case  was  a^j 
to  inquire  into  a  case  of  Davis  v.  OompertZf 
be  similar,  and  in  which  Parke  J.,  sitting  in  t 
Court,  remanded  the  prisoner  to  his  formier  < 
On  the  court  being  subsequently  informed  ihai 
case  there  was  a  release  of  errors,  Bayley  \ 
''  Prim&  facie  a  plaintiff  has  a  right  to  charge 
fendant  in  execution,  if  he  is  not  supersedaUe 
the  allowance  of  a  writ  of  error  does  not  open 
supersedeas,  where  it  appears  to«have  be^n  broi 

(a)  1  B.  &  Aid.  676. 
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May,  er  agsinst -good  faith.^i  A  releasoi-of  errorsis  a       AQSfif. 
diflBafent  apecies  of  aeoUrity  bperatifig  ^  at  a*  •difftrent    ^  ^^"^^^ 

\\iistr 

fSme^'   Hem  *  the  plaintiff's  "Ooly  security  is  >li  apeaial       '  ,,. 
agBtaoaeqti  by  tfieHde&ndant  not  ^  aueiout  a  ;vritlof    OqifPERTz. 
CRbiV'ordtfAny'ibiiig  to  delay  execution;  that  affinrds 
■ri  aDPPT.  to  the  writ  of  eivOTy  without  which  the  Ide- 
Ceidant  ipiiit  baTe  beak-  remanded  to;  bis  foraer  cus- 
tody.   The  i  defendimt  nlueti  be  charged  in  exeouliorl  ^  s 


1 1  iv  »  •  I         }  I- 1  •  1 1  'f ;    }  • ;        >   \'  •  ■  ^ 


Redit  agaijist  LucocK. 


I  •  I .  t 


A  SSUMPSllr  on  a  promise  to  marry.    The  plaintiff  A  defendant 

•^     -xtj  t.-  J      ^  ^L     1     ^         •  .-^      <•      mav  move  for 

'   mthdrtw  bis  record  at  the  last  spring,  asli/iey  for  cmU  of  iho^/ 
&^SA|  for  which  notice  of  trial  had  been  igiven.    On  ^^^Jj^V)^'^  ' 
ibeSlb  day  of  Michaelmas  term  a  rule,  mi  wtis  ob-  iiruil  parsimnt 
lUDsd/by  B.  Andrews  foP' taxing  the  costs  of  (thi^rday  Jh^ilTh^  .. 
fcr  not  proceeding  to  trial,  to  be  paid  by  the  fiaintiff  plun^iff  has 
vhoi taxed,  or  deducted  ont  of,,tbeicost0  d«ei  ito^bin.,  M^Tto^^ 
Ciaae  was  shown  by  KeUn  that' the  motion/ sbpuld  obtiaiiied  a 
lave  been  made  in  the  next  term  after  tbe^^efi^lt  glncdfnmt 
Side,  VISE,  in  Easter  or  Trinity  tenns^  and  earner  too  jodginent,if 

lite  en  11  lb  November i  as  the  plaintiff  bad  Pbtainf4  deiU  m  eicfst)- 
I  laidict  at  die  aumsaer  assizes^  -  and  signed  fina^  judg-  ^.*  t^"^  ^ 
MtM  7th  No^emUiS.    In  «)ie  King's ^encb.  signing  tT^^i^l 
fasl  judgment  and  taxing  costs  are  contemporaoeous.  JJ2a7h« 
h  answer  lo  a  (Juestion  by  Lord  LynihwB^i  -A^-  fruiivi^retecii' 
inm  aaidui  support  of  the  rale,  that  though  fiiml  ^^"^ 
jidgnent  had<beeD  ognedy  bo  costs  bad  beeainJact 


t It  ■  ■  I ' 

,  ■  'i  ■    •• 


'.■      J-  ij-. 


Per  C!Manr(a)*-iTheretis  no  case  to  sbowitbatia 
defisodant  cannot  apply  for  eosts  of  the  day,  aAer  filial 
jndgmenl^  if  the  cause  remains  in  existence.    Now 

(c)  Lord  lymUnne  C.B.,  BayUy,  Bollcnd,  and  Gurmif,  Bs. 
YOL.  IT.  V 


I.  .'•  ■ 
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this  cause  is  still  in  existence,  the  plaintiff  not  havag 
been  satisfied  by  the  fruits  of  execution.  Thete  eM 
were  clearly  due  at  one  time ;  they  are  interiocatQqb 
parallel  to  and  unconnected  with  those  of  final  ja^ 
ment,  against  which  they  ought  to  be  set  off,  or  podti 
the  defendant.  The  plaintiff  is,  in  fact,  benefltldl  tf 
the  delay  to  take  the  costs  out  of  his  pocket,  ibr  U 
the  application  taken  place  before,  he  would  not  hUt 
had  costs  to  set  off  against  them.         Rule  absohila 


If  sevenil  <1o- 
fendants  sued 
on  their  joint 
promissory 
note  suffer 
judgment  by 
default,  it  is 
sufficient  to 
serve  one  with 
the  rule  to 
compute. 


FiGoiNs  agaiiist  Ward  and  two  Others* 

A  LL  three  defendants  having  suffered  judgneat  bj 
default  on  their  joint  promissory  note,  the  (Mi 
held  that  they  had  thereby  acknowledged  a  joint  enil 
of  action,  so  as  to  be  partners  quoad  hoc.  Accordfa^^ 
service  on  one  of  them,  an  attorney,  of  the  rtik  H 
compute,  by  leaving  a  copy  with  him,  and  two  odat 
copies  for  the  two  other  defendants,  was  held  suffidtfl 
Halcomh  in  support  of  the  rule. 


Ex  parte  Thomas  Roach  Garratt. 

JI/TANNING  moved  to  inrol  the  name  of  Mr.Gfomff 
on  payment  of  U.,  in  order  to  enable  him  ta  plf^ 
tise  as  an  attorney  of  this  court  in  actions  against  ptf^ 
sons  residing  in  Wales,  under  11  Geo*  4.  &  1  WiB>^ 
c.  70.  s.  16.  In  order  to  show,  as  required  by  tU 
section,  that  he  was  a  person  who,  at  the  passifll  ^ 
that  act  on  the  2Sd  July  18S0,  was  admitted  an  atto^ 
ney,  and  was  then  practising  in  a  court  of  great  lei- 
^an  session     sion    in    Cheshire  or  Wales,    an    affidavit   was  rt^ 

in  Wales,  but 

had  censed  to  practise,  and  was  not "  then  practising** :   Held  that  he  wai  oo^ 

entitled  to  be  inrollcd  an  attorney  of  a  superior  court  under  s.  16.  of  that  act.^ 


A  person  who 
had  been  ad- 
mitted an 
attorney 
before  11 
Geo.  4.  &  1 
Will.  4.  c.  70. 
(2Sd  July 
1830,)  and 
had  taken  out 
his  certificate 
to  practise  in 
a  court  of 
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stating  that  he  was  admitted  an  attorney  in  a  court  of  1834. 

great  sessions  in  1828  and  took  out  his  certificate,  but  ^^*^^*^^ 

hating  ikiarried  before  the  year  expired,  had  since  Gareatt. 


to  practise.  [BollandB.  citedEx parte  Read(a).'} 
There,  a  party  who  had  been  admitted  an  attorney  in 
itMratt  of  great  sessions  in  Wales,  without  having  taken 
oat  8  certificate  before  23d  July  1830,  was  held  not 
endded  to  be  inrolled  an  attorney  of  the  court  of 
King'b  Bench  under  the  above  act,  as  not  being  then 
ictoany  practising ;  whereas  this  applicant  had  taken 
out  his  certificate,  and  is  within  the  equity  and  mean- 
ing of  the  statute. 

Batlby  B. — The  right  here  claimed  depends  on 

the  etpress  enactment  of  1 1  Geo.  4.  &  1  Will.  4.  c.  70. 

s.  18.  hy  which  persons  who  shall  have  been  admitted 

ittondes,  and  shall  then,  (viz.  at  the  passing  of  that  act. 

Hat.  SS  July  1880,)  be  practising  in  any  of  the  courts 

ttJT  great  sessions  in  Wales,  shall  be  entitled,  on  payment 

llf  li.|  to  have  their  names  inrolled  in  each  of  the 

Buperior  courts  at  Westminster,  and  be  allowed  to  prac- 

tiie  in  such  courts  in  all  actions  against  persons  resident 

mt  the  commencement  of  the  suit  within  the  county  of 

Chnter  or  principality  of  Wales.     As  the  present 

t|7pKcant  was  not  *'  then  practising"  in  a  court  of  great 

MnoDs  he  is  not  within  the  words  of  the  act,  and  the 

iMithas  no  power  to  assist  him. 

Mfmiiing  took  nothing  by  his  motion. 

(a)  1  B.  &  Adol.  957.  HU,  1831. 
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1834.  ^^^^  Attorney  General  against  Dun 

^^^^  (Revenue  Case.) 

A  defendant     rpUE  defendant  had  been  served  with  noti 

in  an  excise        X  ^  •    r  x-  •     i.    i.-        r 

information  P^ar  to  an   information  against   him   to 

may  defend  in  offgnces  against  the  excise  laws,  and  obtain 

foFTOH  pauperis  ^ 

on  an  affidavit  to  be  admitted  to  defend  in  forma  paupens,  an 

worth'si'ovt  *  «0Py  °^  *«  information  gratis,  on  affidavi 
and  above  his  was  not  worth  51.  over  and  above  his  wearin| 
^^thout  certifi-  Tancred  for  the  Crown  showed  cause,  that  S  i 
catc  by  coun-  c.  53.  s.  97.  only  extends  to  informations  foi 
merits.  But  against  the  smuggling  acts,  and  does  not  appl] 
such  a  defend-  informations;  also  that  a  certificate  of  meri 

ant  IS  not  en-  .  .  /.     i« 

titled  to  a  by  Counsel  was  as  requisite  to  defending  as  tc 
Sralt'ion  ^^^^^  pauperis.  There  is  no  instance  of  g 
and  can  only    copy  of  an  information  as  prayed.     Per  Cwn 

have  it  read  c  xv,      •    c  ^        i»        i-  r»t. 

over  to  him  by  ^^Py  ^^  *"®  information  having  been  fumisn 
the  officer,  in    defendant,  and  the  notice  to  appear  being  c< 

order  to  his  i  i  i         i         «»  i 

pleading  then  terms  too  general  to  show  what  the  onence  d 
or  at  a  future    j^q^  could  the  defendant  swear  or  his  count 

day. 

that  he  had  a  good  defence  on  the  merits  ?  In 
mon  case  of  a  plaintiff  suing  in  form^  pauj 
defendant  is  put  to  inevitable  expense  by 
granted  so  to  sue ;  on  which  account  the  cer 
counsel  is  required,  besides  the  mere  affidavit  o 
As  to  allowing  the  copy  of  the  information,  t' 
of  the  King's  Bench  before  60  G.  3.  &  1  ( 
s.  S.  was,  that  the  officer  called  up  the  defenc 
after  reading  over  the  whole  charge  to  liii 
him  whether  he  chose  to  plead  then  or  to  ta) 
do  so  at  a  future  day.  We  will  direct  the  clerl 
on  the  part  of  the  crown,  to  attend  for  thai 
to-morrow,  and  at  another  day,  if  requisite,  t< 
plea.  Next  day  the  officer  having  read  the  in 
to  the  defendant  in  court,  he  pleaded  not  guil 
plea  was  recorded  (a). 

(a)  No  defendant  can  defend  in  forni&  pauperis  in  a  civil 
IocIl's  CosU,  8d  ed.  228 ;  Barnes,  528. 


i 


IN  TUE  Fourth  Year  of  WILLIAM  IV.  285 

1834. 
Finch  against  Cocker.  v^pv-^/ 

Rule  was  obtained  for   delivering   up    the    bail-  I^i^ "  ^^^^ , 
bond  to  be  cancelled^   on  the   ground  that  the  a  motion  for 
lefendant*s  real  name  was  Cocken.  and  not  Cocker,  in  |*\l°S  "p  the 

'  ,    ,  '        bail-bond  to 

rhich  he  bad  been  arrested.     The  affidavit  in  support  be  cancelled, 
>f  the  rule  was  entitled  Finch  v.  Cocker.     Cause  was  fendant  was 
howD,  that  it  ought  to  have  been  entitled  Finch  v.  arrested  by  a 
JKikm,  (sued  by  the  name  of  Cocker).    And  that  in  t^g  affidavit' 
Sfcw  v.  Robinson  (a),  the  court  said,  the  defendant  ^]^^^^^.  *>®^"" 
boold  have  described  the  cause  in  the  affidavit  as  he  defendant's 
sontended  it  should  have  been  described  in  the  writ.  a^^ueS^^^the 
rbe  court  refused  to  suffer  a  renewal  of  the  motion  on  name  of'  (the 
ui  amended  affidavit,   saying,  the   motion  sought  to  ^^°"S  ^      h 
sUblish  a  strict  and  unimportant  objection,  while,  on 
he  other  hand,  the  objection  to  the  title  of  the  affidavit 
nis  valid.   Rule  discharged  without  costs,  the  defend- 
tot  being  allowed  four  days  time    to   put    in  bail. 
DwKnjr  for,  Barstow  against  the  rule. 

(a)  8  D.  &  R.  433. 


Herbert  and  Another,  Executors,  against 

PiGOT,  Bart. 

A  SSUMPSIT  by  two  of  four  executors  of  Herbert,  Two  of  four 

t\  .  fill       co-executors 

deceased,  to  recover  90Z.  for  goods  sold  and  de-  proved  the 
TOed,  and  work  and  labour  by  testator.  The  defend-  ^^'^"i^'llij 
ot  paid  into  court  27 L  IBs.  3d.,  and  pleaded  the  general  and  delivered, 
ttoe  to  the  residue.  Theplaintiffhad  served  the  defend-  j^lboiTr'doneV 
^  as  gamekeeper  till  his  own  death,  and  received  money  the  testator. 

.  i^ni-  The  other  two 

»iacn  on  account  of  fish,  &c.,  sold  for  his  master,  released  to  the 
Sx  weeks  before  his  death  he  delivered  an  account  to  defendant, 

who  pleaded 
the  release 

?n«darreiD  continuance.    Held,  that  before  the  court  would  take  the  plea  off  the 

^  iHe  plaintiff  roust  make  out  a  case  of  fraud. 
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1834.  the  defendant  in  their  usual  course^  in  which  he  sta 
40/.  17^.  to  be  due  to  him  from  the  defendant, 
afterwards  deUvered  to  the  defendant  two  other 
counts^  the  one  stating  that  55Z.  3^.  7d,,  and  the  ot 
that  13Z.  Is.  9d.  was  due  from  himself  to  the  defeadi 
He  appointed  the  plaintiffs^  his  relatives,  and  the 
fendant's  butler  and  cook,  his  executors.  The  two  hi 
did  not  prove  the  will  or  join  in  this  action,*  but 
non-joinder  was  not  pleaded  in  abatement  (a).  At 
time  the  defendant  was  called  on  to  plead,  he  had  i 
laid  the  account  of  the  551.  Is.  Id.  stated  by  teMi 
to  be  due  to  him,  and  paid  money  into  court  aoec 
ingly.  Afterwards,  and  after  the  cause  was  sent  dc 
to  trial,  he  pleaded  puis  darrein  continuance,  a  rdfl 
by  the  two  executors  who  had  not  proved  th^f 
A  rule  having  been  obtained  by  Bushy  for  aett 
aside  that  plea  and  for  giving  up  the  release  to 
cancelled,  the  releasing  executors  swore,  that  in  e 
sequence  of  the  plaintiff's  refusal  to  refer  the  pKL 
they  released  the  action  without  the  defendant's  • 
citation  or  interference.  The  defendant's  aflBdi 
stated  the  same  fact,  and  that  the  testator  had 
other  claim  on  him  than  40/.  Vis.y  and  that  having  i 
found  the  account  for  55L  3s.  7d.,  he  had  coipiBfni 
an  action  against  the  executors  for  the  balance  doc 
him. 

JR.  V.  Richards  showed  cause  for  the  defimdi 
Had  the  release  been  obtained  by  fraud,  the  pUMi 
might  have  replied  that  fact,  and  it  might  have  Iv 
tried  by  the  jury  again ;  if  in  point  of  law  the  li 
executors  who  have  not  proved  or  joined  in  the  aali 
cannot  release,  that  might  have  been  tried  on  derami 
But  if  the  defendant  had  a  right  to  plead  this  rdba 

(a)  See  cases  collected,  1  Chitty  on  Pleading,  4tli  ed.  If ,  IS. 
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the  court  will  not  take  the  plea  off  the  file  unlessr  fraud  1834. 
k  ahowo.  They  did  so  in  Innell  v.  Newman  (fl),  be- 
ome  the  release  by  the  husband  of  the  suit,  brought  by 
Uiwife  as  executrix  in  his  and  hernames^  was  a  gross 
ikkticMiofthe  very  terms  of  the  deed  of  separation, 
bf  which  he  secured  to  her  as  separate  property  all 
efiets  which  she  might  acquire,  or  which  by  any 
npesentation  she  or  he  in  her  right  might  be  entitled 
tOb  and  covenanted  to  do  no  act  to  impede  the  opera- 
tioQ  of  tibat  deed,  but  to  ratify  all  proceedings  to  be 
bMfght  in  his  or  their  names  for  recovering  such  real 
vA  perscMial  estates. 

BnAjf  contnL  The  questions  are,  first,  whether  the 
idiiae  was  obtained  by  the  defendant  in  fraud  of  the 
riwtifr's  right  of  action ;  and  secondly,  whether  the  de- 
kduii  was,  in  point  of  law,  in  a  condition  to  plead  a 
nkiie  by  strangers  to  the  record  ?  [Bayley  B.  They 
He  not  strangers  in  interest.]  The  objection  on  the 
newd  may  be  raised  on  error.  It  is  enough  that  the  re- 
W  would  work  injustice,  first,  for  want  of  considera- 
^  and  secondly,  because  the  plaintiff's  widow,  who 
iiadiiitted  to  be  the  only  person  beneficially  interested, 
^>iidd  be  driven  to  a  remedy  against  the  co-executors. 
^M^nmUtephen  v.  Brooke (b),  several  plaintiffs  having 
^  as  trustees  for  the  creditors  of  an  insolvent,  a 
ideaee  by  one  of  them  without  consideration  was 
fieedid  puis  darrein  continuance;  but  the  plea  was 
^  aside  without  costs,  on  the  terms  of  indemnifying 
4b  pkintiff  who  had  released,  his  name  having  been 
M  without  his  consent.  This  release  was  a  devas- 
tltri^  and  Bayley  J.  rests  his  judgment  on  that  ground 
i&  Iimdl  V.  Newman,  [Bayley  B.  The  husband  there 
^iK>t  assign  as  a  reason  on  affidavit,  that  the  debt 

(«)  4  B.  &  Aid.  419.  (6)  1  Cliit.  R.  390. 
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wi^.  not  realfy  due,  and  there  was  no  colour  fiir  the 

V.    ..  i  It,-.  •     .'  ;  .  ■■■ 

Pi  GOT* '  i        ^^-^hz% .  B;— A  release  may  be  most  unjust,  ki  wiiidi 
ca$(;,  tl^i3  pourt  would  bterfere ;  but  it  may  abo  be  dis 
mq^pst  .0|f  furthering  justice^  and  will  then  be  suffenl 
to  :remf^n.  on  the  file.    There  would  be  a  good  coliv 
foi;,H  hererif  the  releajsing  parties  had  aweU-grounM 
conviction,  that  no  inore  was  due  to  the  testator  thsft 
the  sum  paid  into  court;  and  if  the  plaintiffii, being 
ce:|fta^  q£  cp3ts  in  case  of  success,  and  not  beii^  Sibb 
to  pay  them  in  a  contrary  event,  sue  a  defendant  whr 
in(;u^s  ,t;he  risk  of  paying  all  costs  (a).  This  being  aa 
aqtfqn  by  two  out  of  four  executors,  the  defcnJM^- 
plipads  a.r(4cas(e  given  spontaneously  by  the  other  tmi' 
executors.  They  ought  to  have  sued,  butaano  objeolioB 
has  been  taken  on  the  ground  of  non-joinder,  the  release 
must  be  taken  to  stand  on  the  same  footing  as  if  Aief 
had  been  co-plaintiffs.    Jones  v.  Herbert  {b)  deddeSf 
that  a- plaintiff- who  applies  to  set  aside  a  release  given 
by  a  co-plaintiff,  and  pleaded  puis  darrein  continuaiice» 
must  establish  a  very  strong  case  of  fraud.    But  09 
such  case  appears  here.    The  accounts  delivered  b^ 
the  testator  before  his  death,  state  a  balance  in  favour 
of  defendant.    The  defendant  having  mislaid  the  mate* 
rial  account  in  his  favour,  calculates  on  the  renuunder^ 
that  271,  and  a  fraction  is  due  to  the  plaintiff.  That  susi 
he  pays  into  court,  and  offers  to  refer.   This  oflfer  beiii| 
refused,  the  co-executors  thinking  enough  has  beei 
paid,  give  the  release.    The  action  may  be  oppressirtf 
and  the  release  fair.     We  ought  to  leave  the  plea  0 
the  record,  in  which  shape  it  may  be  defeated,  if  i 
fact  fraudulent. 

(a)  The  action  ivas  brouglit  before  3  &  4  IF.  4.  c  42.  t.  St,anU,^. 
came  into  operation. 

(b)  7Tauut.421. 
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VAHjafiTAK  B. — In  Arton  y.  Booth  (6),  the  court  of  1884. 
Z^  P.  held,  that  if  one  of  two  plaintiffs  release  a  defend- 
int  after  action,  but  without  the  other's  consent,  the  court 
inlflQit  set  aade  the  release,  unless  fraud  is  clearly  made 
out/'-  It  is  fc^re  said,  that  the  releasors  are  not  parties 
totte  i^eeord.  They  ought  to  have  been  so,  and  are 
intmiited  in  its  subject-matter,  and  in  seeing  that  the 
uM  tre  not  squandered.  As  no  ground  exists  for 
iBfttfiDg  frtkod,  we  ought  not  to  interfere. 


AkAAND  B. — ^The  question  of  fraud  might  have 
1m  taised  in  another  form  before  a  jury,  as  it  ap- 
peui  that  so  br  from  any  fraud  on  the  part  of  the 
MttdhM/  the  release  was  given  spontaneously,  and 
&NO'#ebnyic(ion:  that  defendant  had  paid  more  than 
W>dtte.    The  ride  must  be  discharged. 


■    -     «i' 


fiifciiBT  B.  concurred. 

Rule  discharged  without  costs  (&). 

(04B.M.194. 

W  9^  y»  I^er,  f 36  i'Baytey  f.  Loyd,  7  Mod.  250.  Alner  r.  Ceotge, 
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aeleeted  or  appropriated  by  the  wharfingersi  no  pro-       189^« 

pertjr  in  them  passed  to  the  vendee  to  enable  him  to 

maintain  trover.  For  the  plaintiff  it  was  answered^  that 

the  defendants'  acceptance  of  the  delivery  order  for  ^^^i^t^ 

twenty  sacks j  was  a  virtual  appropriation  of  that  quan- 

ti^  to  his  use,  and  that  the  subsequent  demand  and 

lefiisal  were  therefore  evidence  of  a  conversion.    The 

Immed  Chief  Baron  left  it  to  the  jury  to  say,  Whether 

there  was  an  acceptance  by  the  defendant  of  the  ordeip 

fir  twenty  sacks  ?  The  jury  found  there  was,  and  gave 

tierdict  fiar  the  plaintiff  for  the  value  of  the  fifteen 

A  rale  having  been  obtained  for  a  new  trial, 

Joku  Williams  showed  cause.    The  rest  of  OrbeU's 

floor  on  the  defendant's  wharf  was  said  to  be  appro- 

pnated  by  other  orders,  admitted  to  be  in  the  defend* 

anfs  possession,  but  not  produced.  [Lord  Lyndhurs^ 

C.  B.    The  case  went  to  the  jury  on  the  credit  due  to 

the  statement,  that  the  appropriation  had  takem  place 

l)!y  those  orders  which  were  not  produced.  That  is  the 

'^^ImIb  cascj  and  the  finding  of  the  jury  on  it  disposes 

the  law.]    The  Court  then  called  on 

Bom^fQS  Seijt  and  Hoggins  to  support  the  rule* 

remaining  fifteen  sacks  were  to  be  selected,  not  by 

pl^yiiriHf^  Imt  by  the  defendants  from  OrbeU's  other 

as  only  five  were  delivered  to  the  plaintiff.   Then 

tcvver  will  not  lie  fi>r  fifteen  specific  sacks,  while  un- 

HpopriRted  to  the  plaintifl^  the  property  not  having 

iMied  out  of  OrbeU.    Hanson  v.  Meyer  (a),  Rugg  v. 

Hiieit  (}),  Auitin  v.  Craven  (c).  In  Busk  v.  Davis  (d) 

lord  Elleuborough  and  i^  Blanc  J.  say,  if  something 

fis  to  be  dope  to  ascertain  the  individuality  of  tbe 

(«)  6£h^  615. 614.  8nrcb  caie*    (b)  11  But,  ^10, TorpeDtioe  oaie. 
(t)  4  Taont.  644.  (d)  S  M.  A  S.  397. 


«9«  CASES  IN  HILARY  TERM 

1684f.       thing  to  be  delivered,  the  order  to  deliver  entered  in 
^^^^      the  wharfinger's  books  did  not  operate  as  a  complete 
t^.  delivery.     [Vaughan  B.   That  case  turns  on  the  neces- 

«ikl  An  ther  ^^'^  ^  weigh  the  mats,  in  order  to  ascertun  the  quan- 
tity to  be  delivered.]  Weighing  was  only  one  d^ 
cuthstance.  [Bayley  B.  Where  the  article  is  to  be 
weighed,  the  property  does  not  pass  to  vendor  till  the 
weighing  takes  place,  and  then  only  in  the  part 
weighed.] 

Lord  Lyndhurst  C.  B. — It  appears  to  me  that  die 
question  of  law  sought  to  be  raised  in  this  case,  has  been 
decided  by  the  facts  found  by  the  verdict.    The  order 
presented  to  the  defendants  on  the  plaintiff's  behalf  was 
this :  **  Mrs.  E.  Hill  b;  Son,  please  to  deliver  to  Mr.  Gilleti 
twenty  sacks  of  household/'  and  was  idgned  by  OrML 
That  order  was  lodged  with  and  filed  by  the  defendant! 
in  the  manner  that  orders  accepted  generally  were  filed 
by  them  in  the  usual  course  of  business.    The  jury  iSi 
not  believe  that  it  was  not  accepted  generally.     There 
was,  however,  evidence  that  on  the  same  day  another 
order  was  lodged  for  five  sacks  ex.  20:  but  it  was  not  pro- 
duced by  the  defendants,  on  whose  files  it  would  hiv^ 
been  with  the  other  order  for  the  twenty  sacks ;  nor  did 
they  shew  it  to  have  been  lost ;  on  the  other  hand,  the 
acceptance  by  the  defendants  of  the  order  to  defirtf 
OrhelVs  twenty  sacks,  afforded  evidence  that  they  bid 
that  quantity  of  his  on  their  premises  at  the  time,  with- 
out any  distinct  proof  on  their  part  that  they  had  moi^ 
of  his  flour  than  those  twenty  sacks ;  or  that  if  they  hiif 
they  were  appropriated  to  other  orders.    Then  ff  di^ 
jury  believed  that  OrhelVs  flour  was  not  appropriated 
by  any  other  orders  of  his,  the  point  of  law  does  n<^ 
arise :  but,  suppose  that  the  defendants  had  fifty  sack^ 
of  OrbelVs  flour,  and  accepted  an  order  to  appiopii^^ 
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weaty  of  them  to  the  plaintifFi  could  not  he  bring        )l!94. 
roTer  for  the  twenty  ?  (a) 


GiLLETT 
V. 

Batley  B. — The  order  to  the  defendants  being  j^'^^l 
general  to  deliver  twenty  sacks  of  household  flour  to 
the  plaintifi^  they  must  have  known  whether  they  ^ad 
more  or  less  than  that  quantity ;  and  if  they  had  less^ 
might  have  accepted  the  order  for  the  actual  quantity, 
by  indorsing  it  accordingly.  That  course  would  have 
preveDted  the  contradictory  statements  of  the  wit- 
nesses ;  but  there  was  no  evidence  of  their  acceptance  to 
a  limited  extent  only  and  not  generally.  The  verdict 
for  the  plaintiff  appears  to  me  to  be  consistent  with  the 
evidenee.  On  the  other  pointy  as  to  the  form  of  ac- 
tion, I  am  of  opinion  that  the  action  of  trover  was 
nuuntainable.  The  cases  alluded  to  for  the  defendants 
may  be  divided  into  two  classes ;  one  in  which,  though 
a  bargain  and  sale  of  the  specific  goods  has  taken  place, 
yet  as  something  remains  to  be  done  to  them  by  the 
ttDeri  the  property  remains  in  him  till  that  is  done;,  and 
does  not  pass  to  the  vendee,  so  as  to  enable  him  to 
maintain  trover.  The  other  class  is  where  the  barg^n 
is  lor  a  certain  quantity  of  goods  ex  a  larger  quantity(i), 
ttd  the  vendor  has  a  power  to  select  what  part  he 
diooses  to  deliver,  his  ability  to  deliver  that  quantity 
oot  being  at  an  end,  e,  g,  by  fire,  &c.  For  example, 
if  the  seller  is  to  deliver  a  quantity  of  oil,  the  bulk  of 
vbich  is  to  remain  in  his  possession,  there,  before 
tdimon  takes  place  by  the  vendor,  no  individuality  is 
ttcertained  in  the  part  sold,  so  as  to  sustain  an  acticm 
<^trover  or  assumpsit  for  goods  bargained  and  sold  by 
tbe  vendee  (c).    But  those  cases  do  not  bear  on  the 

(>)  See  JtLchon  r,  Andenon,  4  Taaut.  24. 

W  Biokf.  Davii,  S  M.  &  S.  397 ;  Sheptty  v.  Davis,  5  Taunt.  617. 
(')  See  Waltace  v.  Breeds,  13  East,  523 ;  Whitehouse  v.  Frott,  i  t  Ea»t, 
«♦;  mite  T.  TTiifa,  5  Taunt.  176;  1  Marsh.  R.  258.  S.C.j  Winks  y. 


GiLLETT 


*»*  CASES  IN  HILARY  TERM 

1834.  present  question.^  The  order  of  Orbell  was  to  deliver 
twenty  sacks  to  the  plaintiff,  nor  did  it  appear  that  die 
plaintiff  knew  Or&e// had  more  flour  there  than  the  twenty 

Hill        sacks.    The  acceptance  of  that  order  by  the  defendants 

ftod  Another.   ^  .  , 

in  the  usual  manner,  and  without  restriction  or  sayidi 
they  should  select  what  sacks  they  should  deliver,  a^ 
mitted  that  they  had  those  specific  sacks  of  fldtitof 
OrbelFB,  which  they  were  content  to  hold  for  or 
deliver  to  the  plaintiff,  according  to  OrbeWs  otto* 
Their  subsequent  declaration  that  they  had  ttbttk 
twenty  sacks,  or  twenty  sacks  unappropriated,  fa  at 
variance  with  their  previous  acceptance  of  this  enter. 
That  acceptance  having  been  general,  the  pi'opciftj  fc 
the  twenty  sacks  passed  from  Orbell  to  the  pteierit 
plaintiff,  and  this  action  of  trover  is  sustainable. 

Vauohan  B. — The  defendants  attorned  to  Ae  A- 
livery  order,  and  acknowledged  the  plaintiff's  right  to 
call  on  them  for  twenty  sacks  when  he  pleased*  ThKie 
is  no  satisfactory  evidence  that  they  had  mdre  Am 
twenty  sacks  of  OrbelVs  flour.  But  if  they  had|  riri 
had  required  time  to  select  which  sacks  they  shiMU 
deliver,  or  appropriate  to  the  order  presented  on  bebaif 
of  the  plaintiff,  it  might  have  been  questioned  whetiwr 
before  that  appropriation  trover  would  lie.  But  htn 
their  refusal  to  deliver  the  residue  of  the  flour  aftff 
accepting  the  order  generally,  and  delivering  part^  tm 
sufficient  evidence  of  a  conversion  by  them. 

OuRKEY  B.  concurred. 

Rule  discharged. 


IN  THB  FomiTH  Year  of  WILLIAM  IV.  S95 

18^. 

IfiLBSf  Assignee  of  Faux,   a  Bankrapt,   against 

GrORTON  and  Others. 

^f^OVER  for  hops,  sold  by  the  defendants  to  Faux,  ^  quantity  of 

before  he  became  bankrupt.     t^Iea :  general  issue,  chased  from 
tThe  cause  came  on  to  be  tried  before  Gumey  B.  at  ?^®f  ®^?"?*°^ 

>n  April  1831, 

the  second    sitting    for  Middlesex,    in   Easter   term  the  invoice  of 
18M,  when  a  verdict  was  found  for  the  plaintiff  for  S^^ 
SSL  7s.  6d.,  subject  to  the  opinion  of  this  court  on  the  ^^^^» ''  <>" 

^BJi_:  '*»'•"   The 

WMkmmg  ease.  hops  remained 

On  the  16ch  April  1831,  Faux,  who  resided  then  ''^  ^^f  «^"«>"s 

warehouse, 

mX  BvnmMgkam,  contracted  with  the  defendants,  who  and  a  bill  ac- 
hop  merchants,  resident  in  London,  for  the  pur-  ^®P^^  ^^  ^^ 

*  '  '  *  buyer  was 

o(  and    they  sold   to   him  twelve  pockets  of  afterwards 
hops,  and  ten  pockets  of  Sussex  hops ;  and  on  §,^1"  req^t,' 
titt  Ckh  of  the  same  month  he  received  at  Birming-  .^^ic^  they 
Ab^  from  the  defendants,  an  invoice  of  the  said  hops,  getting  it  dis- 
flf which  the  following  is  a  copy.  counted. 

"Mr.  Bithard  Faux,  Londofi,  April  23d,  1831.  that  bill,  part 

fiought  of  Gorton,  Johnson,  &  Co.  hop  merchants,  ^^  delivered 
Aldermarjf  Church  Yard,  Watling  Street.        in  pursuance 

of  the  buyer's 
tt  Mdttto  hopi,  Spring  Kent  18S6,  (here  the  weights  of    £.   t.    a,  ^^^^*  ^^^^^ 
^h  pocket  were  sUted)  making  18cwt.  2qrs.  lUbs.  wt^p^aTd  T/' 

alSSt 76    5    0  warehouse 

»  poaets  do.  Korru,  Ton  Street  1830,  (here  the  weights,  ^"tVe*' sXre 
lee.  w^re  sttted  as  before)  making  1 6c wt  Oqrs.  lib.  132     1     6  Afterwards 
• 100  and  before  tlie 


bill  became 


£809    d    6  due,  the  ori- 
i  ■  ■     •'  *    ginal buyer be- 

"  At  Rent:'  came  bank- 

rupt, and  it  was 
dishonored 
at  maturity. 
^M,tliat  tiioiigh  tbs  telton  might  hot  have  a  ri^ht,  while  the  bill  remained  out- 
*(toding,  to  part  with  the  hops  remaining  in  their  possession,  the  assignee  of  the 
^oal  buyer  could  not  maintain  trover  for  them  without  actual  payment  of  the 
jte  agreed  Ml,  ss  well  m  of  the  warehouse  rent,  he  haring  otaly  the  right  of  pro- 
fcrtj,  without  that  of  possession. 


The  ,|ai^-/^iptr  st^fb^j  nf^Ofe  tfijae  i:^eiTe4.  from  tl 

iijg  pr^er  to  J^I^,  j^wr?^f,>..T}ifi  qfl^ity  o|,e^lot 

*■  -  awRiJf^  and  ?,?  aw,j8iu;?i^i#a?Ki jojij  ,,\ff|;  duN 

,  think  the  flfldd^n  (ipsql^i^,  o^jarli^fnegli  wUI  cnji^ 

■.'-..:':.    ,i>    „. ..       AM    tSiff?p4-l»y*^'*»^?*4Mt"-) 

It  app^r^  i/i  eridenoe 'on  the  trials  and  «•■  i 

found  by  t'he  jury,  that  a  ceitaia  till  of  ezcbinBtri 
209/.  bearing  date  in  May  fSSl,  drawn  by  the  qJm 
ants,  flayalue  tib  their  o^n  order,  on  tb^said  Fa 
and  accepted  W  him  kt  three  raoaths  anier  da&bii 
given  at  the  solicitation  of  jbe  defendants,  in  payvc 
of  the  hops  contained  in  the  said  invoice  of  Skh  Ap7 
This  bill  was  indorsed  by  the  defendants,  and  d. 
.  counted  by  tbem  at  the  banlc  of  Lithhock  &  Co.  o 
ISth  Jwne  1831 ;  btit  it  was  not  paid  when  due,  tk 
said  faitr  having  in  the  meantime  been  declared  i 
bankrupt.  All  tpe  pops  e^cccpt  ihe  samples  delirered 
remained  in  the  warehouse  of  the  said  defendants,  until 
as  hereinafter. mentioned.  On  S5th  May,  the  uid 
Flavx  sold  to  (jne  W^  WAitehouse  the  ten  pocketi  o 
StMsex  hops  wh^b  formed  one  of  the  lots,  and  par 
<f^  \ii^  hops  cpnt^in^d  in  Uie  said  invoice.  A  fen  da>f 
^fiiert|i,i«  fia]e  the  said  Favi-  wrote  to  the  defendaoi 
,  req^w'ing  t^eqi  to  transfer  the  ten  i>ockets  to  M 
,  .Tf^tfeA(>W«e,  apd  send  him  san^Ies  pf  pac^  jiNi^p^^J 
V^iflh  .tbe  said  Jfowr  received  frfU7,,t^e,4^f<i;Di^^^ 
,  letter  in  answerj  the  fpllowipg  of  whici,i^,»  ^953(1-^. 
"  Deajr  Sir,— Jlerewitli  you  wiV  ,rp<^Tfi  Wwi^ 
bops  which  w«  have  ffansferr^  jfgrgeably  .t»^ 
order,  &C.  &c.  ,,_.^ , 

tondon,  June  Hb,  1831."    (Signed  ,1?  ^  d 


IN  THE  Fourth  Year  of  WILLIAM  IV.  '"297 


WtLES 
V. 


On  4th  June  1831,  the  hops  so  purchased'  by  the    '-liS^. 

said  W.  Whitehouse  were  transferred  by  the  defdridiitnts, 

by  the  said  order  of  the  said  R.  Faux^  to  the  said  TF. 

Whitehouse.      On  the  2d   July  following  thfey  Were      .P^^^^ 

fenrarded  to  him  at  Birmivffham  by  the  defendants, 

and  he  paid  them  on  demand  4^.  2c/.  f6r  warehouse 

room  for  the  same  for  one  month.     The  said  R.  Faux 

having  complained  to   the  defendants  of  the  qtihlity 

of  these  hops   sold  to   W,  Whitchojise  on  29th  June 

1831y  received   from    the    defendants   a    letter,  with 

reference  thereto,    from   which    the   following   is  an 

eitract : — 

"When  the  hop  market  is  lieavy  every  purchaser 
11  a  complainant,  and  so  it  appears  the  buyer  of  your 
iVbrrif  is;  the  lot  is  a  very  even  one,  as  miich  so  as 
7<ni  win  find  in  general.  We  sent  you  samples  of 
each  pocket,  and  we  are  sure  you  would  have  com* 
pliinecl,  if  the  average  was  not  correct.  We  are 
penuaded  your  buyer  has  no  cause  to  object  to  fulfil 
kit  contract,  if  you  sold  the  lot  by  your  samples. 
We  advise  you  not  to  listen  for  one  moment  to'  such 
an  objection,  which  is  only  made  because  the  market 
iiduU. 
hmdon.June  28lh  1831."        (Signed  by  defendants.) 

On  6th  JWy,  the  said  R,  Faux  became  bankrupt. 
The  twelve  pockets  of  hops  which  formed  the  other 
lot,  and  for  the  recovery  of  which  the  present  action  is 
IvoQght,  were  in  the  warehouse  of  the  defendants  at  the 
fine  of  the  bankruptcy  of  the  said  R.  Faux,  and  have 
*o  continued  ever  since.  The  plairrtifF  is  the  assignee 
rfthe  estate  and  effects  of  the  said  J?.  Patix.  A'dcmftnd 
by  the  plaintiff  on  defendants  of  the  hops,  and  an  offer 
by  him  to  them  to  pay  them  the  warehouse  rent  for  same, 
*^ proved,  as  also  a  refusal  by  the  defendants  to  deliver 
them  up,  on  the  ground  of  their  being  their  property. 
The  question  for  the  decision  of  the  court  is,  whether, 
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MlL^ 


V." 


«nd  OthM. 


^ssig^e/^J^  ^ntid^d  to  recover 4be  v^lier,#£.^;i|li|li 

,i7o^/ffor.t;bQ.pla>ntijff«.  Tibe  i«^Mlda(|ldi 

recpfei;  tl^MT^lue  pf  Jjhe  tvelv^  poekQ4ir.'be0i»9«9iiAi 
de^^ia^U,.  the  eeller^,  by  <:haifgiQg(,tbe  IffN^ 
tbi;  t  origwal  iniir^e  with  wareh^si^i^^ilv  4i4{inoM 
exi^ut^  i»  jlelivery  pif  theini  to  him  ii$;  yendee^i  tafcipglril 
accej^a^cp!  in  payment  .  Tbatvpart  pf  tb^\dQfie|idM£| 
warehouse  which  was  occuped  by  tbe^e  bopa^iHilim 
of  tbf^.v^nde^i .^o  that  their  tcaasiiiu^  wiiA(lLtitq^.M4t'iilld 
tbe  d^ndantf  ^ould  not  have  gtoppedt  tfwgp  }n ,  iXftltl 
Y.  Mwhsia)i  Harman  v*  Amkrs^n{b^*  rWitfAlU 
the;  ^fLT€h9^^^.  ^^nt  thut;  stipulated  to  b^^b^rjQH^nM 
paid  or  Aot  in^kes  no  diflEereqce ;  parti  bchf^f^iTifMJt 
i^  ^fAd  hy  WAUehome.  i.  -i-i.lmy 

Q?be  vcoiitract  for  both  l^tsof  bopswa^xeiitiMliMd 
part  b^.b^en  tjransferrpd  and  delivered  *by  tbiSh^AlMl! 
anjU/to  tlie  vcsdee's  order  during  the  tim^.Uj^bpIl.wvi 
runiung(i  [Baifl^gB.  The  question  if,,: wbetticVj An 
defendants  as  sellers  had  a  lien  for  the  price  of  tb^  wMk 

• 

of  tbQ  bops  remaining  in  their  Wfirebou^e. '^•iitil'^llt^ 
an4.if'ithey.h^5  whether  it  waa  broken. bjr  I^e4f^inir 
of  p^rt2  (o). '  In  JJurri/  v^  Mumgka,  the  warehaiypfftntl 
bad.^xMiiallyreipeived  the  warehouse  rent((^>» .  IfkJEIfojif^ 
V.  Mprle}/  ip)  there  was  an  actual  part^payment  fiMTIliM 
good^K  A  stipulation  for  paying  -  wareho}i9e  reii(  mgi 
make  itbis  difference,  that  it  might  cjre^te  an  ^ddi4^9ij|j 
liei^jfbr  tha  rent  besidea  the  price*    The .  i^ireyrmalfBiH 


.T>: 


W  .^ Camp. 4$.«t   .  .  ,  :;  !»    i.^bn 

(6)  2  id.  243;  but  sc^  fi/oxam  v.  Sanders,  4  B.  fie  ,Cr.  950,  as  did 

(c)  See  Bunney  ▼.  Poynts,  4  B.  &  Adol.  568. 

(d)  8o  in  fTifi^  T.  HofsaZi,  9  B.  &  Cr.  S73.         (#)  4  B.  £e  Cr.  951. 
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•f  the  bill  <Mitttandn^g  in  the  hands  of  a  third  person 
ill||iiC%orip^iid  the  seller^s  Hen  durini^  the  tim^  it  w^ 
rUHdfijfi  tnff  might  pr^ent  the  defendants  from  selling 
tie  blips  to  anc^iier  person ;  but  wiU  the  assignee  of  thd 
bttjer,  whose  right  accrues  in  the  interval,  be  entitled  to 
Mb' ft^  tiiem  ?3  •  Part-delivery  may  not  destroy  a  lien 
oiD>tb«  other  pott  for  the  price,  but  the  ddivery  of  part 
iMf  to  such' as  Would  amount  to  a  constructive  deKrerjr 
ofile^^bdie  in  point  of  law,  so  as  to  put  an  end  to  thb 
Nkb^  right  to  stop  the  rest  ni  transitu,  had  it  before 
flxiltei)  SMfe^  v.  Heyward  and  Others  (<l).  This  trans* 
iMte  htfwevev  diflfers  much  from  part-delivery,  for  the 
cbMraieCf  b/to  hvLjUSt  pockets  to  remain  in  the  vendor's 
Wltit^use  at  Mnt  ibr  the  whole.    The  buyer  exercises 
€MNil-dter  them  by  selling  a  part,  which  are  delivered 
tsllii  nib**rendee,  who  pays  the  rent  for  that  part. 
&d  die  whole  been  sold,  they  must  have  been  de* 
firered,  as  all,  though  of  different  qualities,  were  sold  by 
oimentvte- contract  at  ^  rent  for  the  whole.  [Bayley  B. 
b  Hmman  v.  Amierson,  the  goods  when  sdd  were  in 
As  iwehouseB  of  third  persons,  wharfingers,  who 
Mited  the  tellers  with  rent  accordingly.     On  the 
^njftffn  depdsitirtg  the  delivery  order  with  the  wharf* 
fageH^'tbey  immediately  transferred  the  goods  to  his 
Mite>  and  debited  him  with  warehouse  rent.    What 
hid  been  die  seller's  warehouse  became  that  of  the 
bajtt.  Here,  the  seller  has  contnd  over  the  warehouse, 
vid'Ukmgh  the  vendee  may  have  a  right  to  receive  die 
goods  on  paying  the  rent,  I  think  such  payment  in 
wycl  of  part,  while  the  rest  remained  in  the  seller's 
httds^  makes  no  difference  as  to  the  property  in  the 
htter.    Though  the  lien  of  the  seller  might  be  sus- 
pended during  the  time  the  bill  was  running,  so  that 
tie  buyer  might  then  have  demanded  the  hops,  it 


I8S4: 

I  I 

Miles 

GoBrmn 
and  Others. 


(a)  SH.Bla.504w 

x2 


SOO  :     q^SES  in  HILARY  Tl^ftM,,,,   ^ 

1834.       vould '^rey  we  as  ii^insthitn  if  no  d^imm^,  WM  tpfd* 

J.     ■        tinFil,af):ejr  the  biU,wa^  dial^onared^  liuf  ^t.  aga^in^t , ^ 

r.  f^igriee.]  .    la^'Bfoxam  y.  ^aiidiej;s(_a'\:,'\^^vj^a   i^^ 

jt^p^rty  by  ,tl>e  coii|tract  of  sale,  he  does  not  acquire  ^ 
;^ght  to  poMiessiop  of  the  goodsuntll,ji)e^^^y8j9r^te^(}^ 
,the  price  of  them,  and  coul^  nob  support^  ,trpyeiv  until 
t)ift,  ngbt  .of  pr<^ity  and  possession  concur.  But  the 
larcumBtAncea  of  that  case  differ  ividelj'  from  the  preset^* 
^here  «U  the  acts  of  Bale  were  by  tlio  original  vendqr 
liy  assent  ^f  ^tlie  buyer  Saxby,  and  no  warehguse  rent 
was  stipulated  for  ^efore  the  settlement  of  account^;, 
j  wbe^as  m  ^v^  oase,  the  sale  of  part  which  took  pla^ea 
waa,b}'  the  yendeeto  a  third  penon,  without  i iiter>-«ntior7 
of  the  orijpnal  veiylors,  _who,acceded  to  it  and  receivea 
the  warehouse  rent  .which  had  been  stipulated  for  w; 
the  first  inst}^nce.  Again,  as  the  bankrupt's  acceptance 
Vi^ui  .l^^re  ,t9ken  for,all  the  Iiops^  was  discounted,  and  ~_ 
QVt^f&Qding  in  the  hands  of  a  third  party,  who  luigH 
Ifave  sued  the  aoceptor  before  be  became  bjinkru^^ 
that  was ,  as  against  the  selkrs,  Uie  defendants,  si^ 
stftntially  a  payment  to  tbem  so  as  to  stiip  them  of  a «::] 
right  to  retain  the  hops;  Bunmy  \.  Poi/ntz  ij}).  THa/ 
outstanding  acceptance  would  be  a  defence  to  an  ac^m 
fpr  the  price  by  the  vendor  j  Kearsla^e  \.,Morga»  U). 
In  HorHca*tle  v.  Parran{d)f  the  owneifs  of  a  uf 
having  by  charter-party  a  lien  on  the  goods  for  mar 
freight  till  the  delivery  of  good  and  approved  bituito^ 
;,.  a  bill  offered  them  a^  payment,  but  di^pproving  ioi  it 
vou^d  not  relinquisli  their  stop  on  the  goods,  yef  met- 
wards  negotiated  the  bill.,  That. negotiation  wailieU 
to  amount  to  an  upproval  of  the  bill,  and  to  a  r^n- 

(fl)  4B.atCr.Mi.  (fr>  4B^*['A*>l;'»«i:'ilJ 

(c)  ST.  It;  313.  7Jr].iT£4.  Oty  1^  B.   *  Thai  Mb  diD  Jlrat  m^lpcr 

(<(>  •&&Ald.4!i7. 


IN  THE  FWArfTH'  YbAR  OF  WILLIAM  IV. 

quishmenfc  of  fi^n  bh'thb  goads.  Mr.  Justice  !ff^^^ 
fliere  said; "It ^Utim^VdW (the  fraghtj^)  had  contented 
expressly'  to'  thii  negotiation,  and  yc^  had  agreed  that  v. 

tlie  >l^htija&'  iiibillfd  retlam  their  Beii  On  thfe  goods,  he  3„d^othrr8 
wbtild  bir  idoiifsie  ha^f^  been  botin^'by  tllat  idgi^i&nietit'; 
.but'tlb'at  was  not  tbe  ease,  and  if  die  plkintifl|nej^btiated 
tU' bili(' without  siicli  express  COtikeht  on  his  jiatt, 'it 
teems  to  me  Ujat  they  gave  uif>"thei¥  fieh'on  the  gbodi. 
irwieVere^iio  nbid  btbferWise/th^'  dohsequence  would 
fe  ttiis  :  tibl^i' (wsiii^  be'preVfehted  from  bb- 

tauuDg  tus'  gctbds  in  brder^  to'  eniabfe'  him  to  take'  up  the 
Mta^^ap^  yet  fie  migdt  be  arifest^d'  oh  it  and  compelled 
to'fiay  it.  .  That  would  be  a  great  inconvenience' and 


har'dship;  which  buglithot  to  be  imposed  on  him  without 
Ms  .exjpress  consient.''    Again,  in  tfew  v.  Swain  (a)  the 
'same  leidrbed  judge  said,  ''Where' the  owher  of  goods 
'.se&sx>n  credk,  the  buyer  has 'a  ngbt  to  imtilediate  pos- 
^Mlon :''  but  if  he  suflers  the  'goods  'to  remain  until  the 
penf>d'of  jpay merit  lias  elapsed)' ahd  iio  payment  in  fact 
is  maidey.  then  the 'seller  has' a  right  to  retain  th^m.'' 
lb jpo  btb^r case  where  the  goods  ioldhaVd  remliined in 
'I^Msessibh.of  ihe  seller,'did  the  vendee  exercise: control 
'  sind  ownersl^p  .oyer  them,  by  reseinng  and  .delivering 
them  wi|b  vendor's  consent  out  of  the  warehouse  of  the 
V^ef.    Then  the  personal  credit  of  the  vendue' was 
agreed  'to  be  taken  in  lieu  of  the  lien,  and  the  assignee 
of  ^^  buyift,  on  tendering  the  warehouse  rent,  was 
'  ^filled  to  take  the' remainder  of  the  hops  from  the 
"(mies'siob  of  the  seller.      [Faughah  B.    Winks  and 
tmtker,  assignees,  v.  HassaU  (b)  is  nearly  similar  in 
orci^tances.    Bayley  B.  That  was  a  question  whe- 
ther the  assignees  of  the  buyer  of  two  pipes  of  wine 
tbeainabonded  warehouse,  could  recover  one  of  the 
PP^  which  had  not  been  delivered  without  first  paying 

(')  i  DinioD  &  Llojd*i  Mercantile  Cases,  193. 
W9B.&Cr,37*. 


aOfi  CVV.SES  IN  HILAKY  TlS^lMl 


»T  yi 


MlbBS 
V. 


\$^.  the  duty  on  both,  as  the  bankrupt  had  ^tijuibltc^xtf 
do ;  and  the  court  held  that  thejr  could  not^  .  JBcunm^ 
was  of  opinion  that  the  vendors  had  not  waiiEeji^  rlM^ 
^^!^  liei)  by  giving  a  delivery  order  for  the  whf)^;  .1$  Sff^ 
having  been  acted  on  as  to  one  pipe  bef<»?e  thdt  bmjnf^ 
insolvency.]  jorf 

.  :•■  J //ill 

Z&ijrcl  contrs^  for  the  defendants  was  stopp^  ^|| 
vma  stated  on  the  margin  of  the  speoial  case'^^ii^.^ 
defendants  would  contend  that  there  had  beenifo  c|9^ 
livery,  actual  or  constructive^  of  the  twelve  fppclEftMi 
hops  which  remained  in  their  posseuisiOTi ;  aii4.4Mlfirf!n 
the  insolvency  of  the  buyer  they  had  a  right  t^jif^^ 
them  for  the  price.  :  t    .  ii)  0: 

Bayley  B.(a)— I  am  of  opinion  that  the  jhmfiffj§ 
not  entitled  to  recover.  This  acUon  is  brought  1^4|if; 
assignee  of  a  bajikrupt  to  recover  the  value  of  PfijtrfW 
goods  bought  by  that  bankrupt ;  and  the  qu€p;lj(H| jh 
whether  the  assignee,  who  stands  in  the  phiQ^-pfj^ 
original  vendee^  would  be  entitled  to^posseasipA^f  d^fH 
without  paying  the  price  agreed  by  the  latter  to. b!e;pigq| 
to  the  vendors.  The  general  rule  is^  that  if  goqdaasi 
sold,  without  stipulating  at  the  time  for  particular  tfym 
as  to  payment  of  the  price  or  time  of  deliveiy,  th^oglc, 
every  thing  the  seller  has  to  do  with  them  is  popfiplif^ 
and  the  property  vests  in  the  buyer  so  as  ,to  snfig^j 
him  to  the  risk  of  any  accident  which  may  happen  tfi  Kl^i 
goods  (b)f  and  the  seller  is  liable  to  deliver  them  ¥^l(fe( 
ever  they  are  demanded  on  payment  of  the  prif^e^^ff^ 
there  results  to  the  vendor,  in  respect  of  hia  Ofigl||i|| 
ownership,  a  right  to  keep  possession  of  the  goodf  ^ 
he  pays  the  price  agreed  on  for  them.  Therelgfc^^ 
the  interval  before  the  bill  was  given  for  t)^  P^^^ffft 

(a)  Lord  Lyndlntrst  was  sitting  in  eqaity,  Bciknd  B.  at  nidpHuk''  ^*    '* 
lb)  Sec  Tarling  v.  Baxter,  6  B.  &  Cr.  360. 
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theto^iiWdcMflii  tUt"^'  sdler  tnigbt'ti^Ve  i^tkiilM       1834. 

hops,  and  during  the  period  of  its  running  b^lni^t 

lufe  insisted  on  the  whole  being  delivered  to  him  or 

Hi  Mta^^^n^i^  iHlteh  he-gaTe  WAiieKaMs  the  W 

^ikJ^^fik'^&M'SiMeic  hdpa  he  bAd  a  rigM  ta d6 

#  'Thlie'1b>«dbgiiitMt  ^liMr  fTttr^  >tv  Mdfkg^    fbv 

ihrlleijcMlf  ttMBf^  e^tanditlg'had  been  taken  by  th^ 

iMm, 4ttf^orighnd  boldek^/ taisn  vdid  si^curit^r".  Thb^ 

ii»tK^citfefi^f<Are  a^iilly  ai^rdin^Co  therigh!? 

to  direct  that  delivery  which  the  buyer 'bad  beibi^e' bik 

BMohrency.    However,  they  were  not  delivered  under 

Ml<W(kliMiiiii6d(i  ite  woMdd  TMke  an  incomplete  ^e- 

Miyif  ^Ml'M  dieliveiy  of  the  retiidnder  (0^^  but  the 

Mftiiy  ^^^  pt(i  HUt&ovIfy,  leaVilig  toiiie  vendoi^  thi* 

mbMI  f%fa(^Co  itisiM  on  payment  for  the  residue  as  tbey 

^faM^'hadif  no'imrt  had  been  delivered.    The 

^l^  Utitiina^^b^tAvbie  bankrupt,  and  hid  acceptaMe 

iWy^iJibriW^d  while  the  twelve  pockets  remained  bi 

tt'jdtei^  handls^    lam  of  opinidt),  that  no  payment 

faitt^ltetal' tMdb  1^  the  bankrupt,  and  nothing  eqfol^' 

vte'io  it  biiifing'  tHnee  taken  place,  the  assignee 

ciliiKyi'demmd  th^  femantfng  hops  without  actual  pay<^ ' 

oMttfiir  tbett.    It  has  been  argued,  that  as  the  bill' 

MM'by  fb^  A6fetldants  an  and  accepted  by  th^ 

MkMljpIt  1^  iiffll  Mitstatodingj  the  sellers  could  not 

HMhiOMef^  hdpd  {b).     It  iif  true  that  owing  to  that  cliv 

WNiiMe-fliey  May  not  "have  that  complete  control- 

<^  A^wtSckit  Wduld  be  rtecessary  to  have  in  ordet 

to-^Ddhftt  a  ti>mpletift  tit^  on  another;  but  fttill  their 

^  Mb  tetaltt  possession  till  the  payment  sdpuUted^ 

&i  will  not  be  affected.    Stress  has  been  laid  on  the 

(•)  See  pp.  SOI,  302. 

W  See  Bmauy  t.  Poynlt,  4  B.  &  Adol.  568. 
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^^•^^     '  ttttirifed Jerri ' th^  v^nil^s  J4*toiee^ v)aitelie\i8^^te^fr  ww 

'  '  right  <yf ^'fropettfki'*theJ*Hiyei';'lih*ifHflt"Of  ^poBim 

6U\iniitiU''6{  ^  Hi  hMd  <piiid'  Aid' /{nsqlvkili^ tctr^yri 
HiA,  jf  ttilc  J^y^f%  htfd^orfghally  a  ipigBttoihold^beiK 
till  ptfyliiehtf.Of'  thdf>filri<^[aMA  ii(^  tMxmnihoilMi'n 
also,  the  payment  of  that  rent  only  will  not  entitle  tb 
t^frb^hbpl^s^nt'tl^  b«yerto  hare^tlils  poifeeMfambf  t 
'  hb)^^Mrit<ibut^y#nyni  oi^thb  prke^'l'Hercijtbeitoiitn 
i!(^6nly'li  sUt)UlMtion  that'wai-^bousoiiieiit  fB^ta^U^ptt 
Tliat  does  not  make  the  seller's  warehouse  Aat-iif  t 
buyet;*tr6fc»iii  ^ly^h^intimMi^  that  in  addition  toti 
price  of  the  article  another  price  is  also  to  be  paid  f 
the  room  it  may  continue'  to  occupy  in  the  seUei 
warehouse.  Thus  in  the  interim  the  goods  were 
remain  in  the  custody  of  the  origTnal  owner;  wh(»se.rigl 
to  keep  ih^ffi.  ^il]  tlnj, .  cqpftcjict,  M[a8,(i^{|Hkd^hjf  pajr^ 
of  tbe  price,.  Mja^.enjtire.wl^i^e  ftllj  ^|p;  gppda^,r§ij|i)inc( 
and  became  divisible  when  part  was  taken  away.  The 
•^tti«  pklUttfiTMing  Idehtifi^'iri  ihee¥^d^«ilfr^t^^ 
rtrpt  whotti'hfe  i^ejiresentii  cattiwl*  reeoWr  th^  ¥iwc' 
thf^'ho^s  withobt  jirevioiis'pfl^ri^fit  fot^th««l.>ulj;v  lol 

'  Vavgiian  S.-^n  ^rdet*  to  maifeitiiift'  tbiiK  ttMiiffti 
rigbt  of  p6dse9^ion  mu6fr'cdneiir'«^}tli'(thtft*^of^FbfeA 
in  th^  bankrupt.  The  right  d^t^roj^rtfi^pph^i 
be  in  -hitni  and  he  liad  a  t%b«>io''d^iiiibd:pta«iUli 
during'  the  -lunniiifg  of  tihe  bill ;'  bttli ' whl^M  ^bH^flfii 
•  arrived  at  which  it  was  disIionored/tbe'^Altete;^ 
avail  themselves  of  the  possession  of  part  to  iniiit  o 

(a)  And  src  Eifxam  ♦.  Saw9frs,  ^  fi.  $e  Or.  Wf.'  'ffW'ftWil. 
B.  &Cr.376. 
(ft)  1  Carap.  4.ii. 
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retaming  liieAjp  .49£lnl^:pf.9^]fBle^tt.   In  WinAs.j.        1834. 
HaisaU^ia),.I4tikt4»^j^i^i^^Vf^^^^  a  dwtmfit  ojuiaion 

lendRB  of  th0;ti9«t]A\)^ere  ji9«49v^auld  be  eqpjiyalciiit  to 
payin^qt^  t  ifatit:  Aiit  ili  ijpfl  ,^^i^mi  I  for, :  W .  Mie  ;  twelve 
P«i6tBoCiiu)p»ilbrei]#i  HeforiQUlt  ii>£  tbq  V4?n4pr^Vpp8- 
•eskbtii  I(;fim}of:  qpimoni  lA^t,  thf^y  might  Jl^ld  jtih^em 
<giai8ib(tbemndfo  fiU  (Im^  pMriQ^a#^;  mo|te}i  is.  jpaid^  . ,  , 

*   ■=•''■  I..  /  ).",   lii;;    /j.ii,  .jj:  >■,    ;.,;!      ».,    .{,;:,;.:.;.}.     -.   . 

*Guaiter£wn-Thereii$^iiotbvQ0  ia:thf^,  ca^j9|  tpjrfiow 
thtt  afcer  :the.:diBhon6r .  ofi  I  the  bill  ,ih^  yend^^,  sbauld 
not  hold  the  nmidaci0fiil>e.hap8  aaag^inat  tbQ  buy^r 

If /it.  *ii/.i.  (li  jsii-  irJudgmMt^fpr/tbiedefctfdwta^ 


''i.' '■:♦'.:    >' li.  ii    J  )::ri    jii:'--..!    m /h  m. 
,  (a)  9'B.  &  Cr.  575. 


4.1,  ■•■■T""*'     1 

•     '  "..     ■       •'.'•.;  liiii   :\\Ki  w .  I   I-.  /  ■.-.     .,      .■:. '     •       ■».  .    . 

'  Soltr  kiW'<iitlii!rs-'Exfe(itit6rs  of  CkANDLE^,  ir^m^ 

'  "IfiSiff  klia-A«i?tliiiir,  fik^ciitord  of  UNbtADo^N. 

I'l" 

■^^6SVNIJ?$4T,w A  Fo?ii}$spQr.»otfiifor \QfyU signed  a  subscribing 

'"  0i:!i)y^^^n(fei^a^payal4^jpn,dQ^  promfssoJ^* 

for  value,  ij^iv^^. :  Attlt||Wi  trj^Ut  ^^.<i\k\ldhaX^  J^ittings  note  expressed 
ii^thb  term,  before  Bolland  B.,  a  subscribing  witness  to  ^^  demand  for 
^A»:*te  wMj  QfJted.for^ Ui^  ^^fenOant,  jwhp  svojre  that  ^^"^^Jj^^^^^^' 
{i4(^6rtw^b0^llg,i^^ng^pU4ly  iU.^t  MamsfffUe^  in  J^tig^st  jSist  before  it 
"Jl88^,dpia4e^:.h«i.?frill,  wd;said;he  Jw^d  left/CAonrf^-  rrX^i"" 

<:'lML^ifi^rj)|Jl)M^{tlK>u|)i9i  b^  of  his  quested  by  the 

'•"•qutQrt  lifter Wfl.dQatb.  .  Three  d^e  aftw,  CAaitdZer  En^ie^'^o^^^^ 
^itoe.tojiKi4mi(?fcP»,  wht>  Vaa  .«tffl  ifety  ill,:  and  said,  legacy  left  him 

.  by  the  maker, 

'•'^'-:'i.    .»:  Jif-i    Iw  i:..r  ..     ....   .   :,    .,■  '.'-,-•.  who  was  then 

^  iUjfor  the  trouble  he  would  have  in  acting  as  his  executor.  The  payee  having 
"^  Wfbfe  the  makar  t  t^eld,  that  the  payee's  executora  could  not  recover  on  the  note 
^nst  those  of  the  maker. 
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that  as  he.  Chandler^  wiui  to  bavii  tOW;  fttt'tvtiflt  Btt  Was  i  j 

to  do  in  execating  his,  17fi«fer«fotr9tVinn»  it  tW)fald'fliv*  .r. 
and  Othere    *^^  1^^  duty  (rt),  if  Ukderdoum  would  sign  a  note  lirr 

«>•          the  amount  then.    The  note  in  question  httng  pto^  - 

xi  T  Iff  An  

and  Another,  duccd  by  Chandlery  Underdown  signed  it-    The  sub-  -  ^ 

scribing  witness  said,  "  Mind,  the  note  is  given  ybb'ibr  ~^^ 
the    trouble    you'lV  have    after   Underdoum'g  drtthi** 

Chandler  was  silent.     Sir  weeks  after,  UkderdaitHf  ^. 

having  recovered,  sent  the  witness  to  Chandler  fi>r  the  ^ 

note ;  but  he  would  not  give  it  up,  unless  the  lOOK-  Wtf  ,^- 

paid  him.     He  died  in  December  of  the  same  year,  ^^ 

before  Underdown.    At  the  trial  it  was  urged  fbr  the  ^^ 

defence,  that  the  consideration  on  which  the  note  wtas  .■=■ 
given,  had  fiiiled.  The  learned  bftron  directed  a  mt^  ^.  am 
diet  for  the  defendant,  giving  the  phdntiflT  leave  fo 
move  to  enter  a  Verdict  for  the  amount  of  the  note  and 
interest. 

Follett  moved  accordingly.    The  evidence  of  th 
subscribing  witness  was  admissible  to  show  the 
ment  to  be,  that  in  consideration  that  Chandler 
undertake  to  execute   Uhderdown^s  will^  Underdowi  ^i 
would  give  him  the  note  in  question  payable  on  d 
mand;  but  could  not  be  admitted  to  sho^,  in  c6hlf  a 
diction  to  th6  terms  of  the  note,  that  its  pajrraent  was 
to  be  postponed  till  the  payee  had  performed  isefvioe 
as  executor,  or  that  it  was  to  be  returned  by  him  ifthe  ^^ 

maker  recovered.  Had  Chandler  sued  Underdown  oh 
the  note,  the  day  aflier  it  was  signed,  must  he  havie 
shown  consideration  in  order  to  xMover?  [Baylejf  B« 
Hactenus,  there  was  no  consideration.    The  consider-  ^ 

ation  was  the  doing  the  duty  of  an  executor  at  a  future  g 

period.     It  was  prospective,  and  till  Chandler  was  in  a  r 

condition  to  fulfil  it,  he  was  not  in  a  condition  to  sue.]  « 

The  note  is  payable  on  demand ;  then  had  Chandler 

(a)  As  to  this  see  5  B.  &  C.  501 ;  3  Fri.  368',  3  B.  &  Aid.  S56. 
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iuafi  9tt  ftii*»^l¥<^ iiMpn^f  would  ii  buiw  b#eK  ft>4e$aiiMj      1^, 
at.Mwii.H^t  ithfl; ,jiQte  WM  noti  tp.ibe.pfti4>:til^. after,     ""P^ 

i^  'W/l«  M^>  t^Rat ,  t^  .4efendaqts,  who  had  giveq,  a.  lyitfl^  ai^^ 
paiaj^  pa,  4^wi  aj9^  a  poUAtera)  .^lecuritjf  for  gQ{)4« 
sol4jJgi|,tl\e  pajee^,  <could  not  prpTe^^y  parol  tbAtithey 
weK^,)M>l^  on  a^cfontingoncy  pafy^ because  it  ii^ould  be  iii-^ 
cQfif i^^Dt  ^i(h  the  temif  of  the  Bote.:  [ifay%  £i<f— Xb^ ; 
ei%nf^)|ej^  ^boirad>  tt^tthen  w^  ipQ.MD8i4ef  fition(^}^ 
Tjii^jtime'^t  wlfichpayiaent  was  to  be  ma^  is  y^iaedf ]; , 
hW99flfAb^  ▼-  ^^ponmer  (c),,  parol  eTideiice  was  h^ ; 
ii!l4Mnit>^:jtoi  abowj  that.at  tbe  time,  lof  makU^ia? 
pwwwyilM><»  ]^aif»ert|iig  to  be  payable  on  idetnandj 
itfaf  jigraed  that  it  should  not  be.  payable  till  after  , 
tlit.:iy^lk(^*a:  4path.    Tb^  wbo  could  be  (Hied  iQf:. 
CkaMer  on  the  note?  He  also  cited  Orant  y.  ff^feArr- 

JBiTLEXiB.— Had  Chandler  acted  as  exeqojbor  oi 
fhimUntm^lm  migbt  hate  retained  in  respect  of  this 
iiQteu  The  evidence  proves  that  the  consideration  liEuled* 
The!a!p|Aioi|l|Jes  cited  apply  where  a  specific  period  for 
pajiB^t  ig  fii^edi    Here  it  is  not  on  the  eonsideratie« 
thit.jfcbe  tune. of  payment  is  postponed,  but  on  facts 
(oQiltipal  to„4^  .  If,  the  consideration  coold  r  bfMFe  ^en 
ti^n'ivda  fiVpUedf  the  note  might  have  been  snedoq^^. 
Himty  in  my  opinion,  during  Underdown's  life.    .In., 
Qm^. W^fiman ^me  was  given  to  pay  part  of  a.i 
>m  doe  at  the  tanei  ^and  of  which  the  party  w^  ^n  ■ 
<%^  ta  p^y.a  propo^tbn,    A  note  was  given  pav««,  ^ 

(«)  I  Stark.  C..N.  P.  361.  Ellqiborau^,  C.  J. 

\*)  Tne 'presampllon  arising  irom  (he  expression  in  a  note,  tbat  il  is    ' 
P^'fttMiiifviiUMtf,  naybei^ktotted;  ^i  JObti  C.  tin  mU'MjI'^l' 

(0  SB.  a  Aid.  tS3;  I  Chltt.  R.  66i«  S.C.       (d)  IS  KaH,  tOT* 


'.:■ 'ckkki'ii  HiilKkYi:^^ 


Solly 

and  Others    '      i-;i,      p,.  ...J  vjitr  .i  :  iriv'.'.'h    nno'-i/o-'*  vj 
V.  YAUGHAN.a^a  GuRNEY  Bs.  cpncurred. 

^d  Another.    .  .;  »•       .;  ,...,j,.^,  ,^^  -M-.,.?.  ■••ijRifletJ 

'     i.'']"f\\   '•rw,   ji'<7^   -jav*   .'.:?" .vi-)i|   'i.^«^*fii    ■* 

•    ''*  :u  !■.  '.?r  I    *  i.'-. /•'  '  ::i  ^vMimH  r.  nniiJw  ti  91. 

An  alias  or 
pluries  need 

nnt.s'inre9pr  .  Aiias  capia3i  wmcn  naa  oeen  i^si^ea  on 

4.  c.  39,  be      January,  the  first  writ  liaving  expired  on  me. 
tested  of  the  •^  .''••:.  »^  :.?".■    ':;':  :!Jfl)r 

return  day  of      . 

the  first  writ,        CAan?ieZZ.  showed  cause.       Section  10  of 

andtheirissu-    '       .^     »..     |  ,    .]^',,u     'A 'VW'  j    •'  'oA  •  1  -^'^ 

ing  is  not         formity  of  .proc^ess  agt  2^  r?74.  c.  39.  spows 
?fr  i*n  r«^«n«  legislature  6xed  tfie  time  in'  which   a  writ 

sec.  10.10  any      o  T     •,,<.,.■"     ,•..,#.   1^.  ■.  »r./ 

given  period      continued  by  an  ahas  or  plunes^  only  m  the  c 
piration^oTthe  beiti^  i^6Uglit^t6  ^vfeiit  Wd  bperation  of  the 
first  writ,  ex-    Ihnitations.     In  other  cases  the  act  prescribe 

cept  It  issued 

to  prevent  the  for  issuing  the  ali^yy;£j>lu^i^  -but  directs  by  1 

th*TT"t  °^f    ^^^^y  ^^^^  issued  under  its  authority  shall  beai 
limitations.       day  it  issues. 


<:  \    I    ■. . .  f 


,  j^itiW/^'ccm^^a.  Th^  s^q^:  wi;it,^^af.^t 
cojfttfnu^. . . ;  3q£pre  tbe  act.  cited, ,  tb^ ,  flJjbv  ^ 
I^e^n,  t^ted  pn  the  rjBturndaj^of  ^^^.fijtyst  ^li 
noifr^tbe  $rst  writ  does  not .  endure  aboye^jEj;^ 
3PQMe  i^try  ,of  .its,  return  shoiUd:  bj^  i;i|^td^  j9n 
■tbatliMne...   .-•...  --.JiocJ  ;  t[-? 

.  Bayley  B.-rThe  queatipn  is,  Wl^j^^f;;^ 
nugbt  not  bp  enjtere4  i^t  any  tinye  vf^Jfljain^^ 
the  practice,  to  avoid  the  statute  of  iSmitatio; 
am  of  opinion,  that  they  mny^wm-^  watiftf^ 
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orpluries  with,  the  first  issqed  writ.  .  It  was.clearly  not 
iotended  by  toe  act^'^tliat  |l]e'aIias,fih6uldT)e  tested  o^the 
day  the  first  wrii' expired'  '  Hie  pljrfntJff  has  the  whole    ^'^"^"^" 
of  that  day  to.  execute  the  .writ ;  it  miur  be  in  a  distant 
county,  so  as  to  need  an.interral  to  get  it  up  to  town 
in  prd^l!  t^  ^1^  the  sheriff  to'  return  it.     Theii  if  there 
may  be  an  interval  between'  one  writ  and  another,  is 
there  any  thing  in  section  10  imperative  on  the  plain- 
tiff to  issue  it' within  a  limited  interval  ?  I  am  of  opinion 
that   the    provisions  of  that  section   respecting  con- 
tinuation of  writs,  by  which  a  writ  tndst  be  continued 
within  a  fi^ed  period,  only  apply  to  ca^es  wh^re  the 
writ  issue'^d  to  avoid  the  statute,  of,  limitations,  and  diat 
in  other. cases  it  .is  not  necessfu'v  to  issue  an  alias  or    ' 
plttries  within  any  giVen  period. 


f    ■ 


.  y AVGHAN  B.— The ,  gei^eral  words  of  section  10 
emble  the  alias  to  usue  as  has  be^n  done'  in  this  case, 
am  are  not  restrained  by  the  proviso. 

;:^:>   .1  :.;...iij.j;;l^W*P4wlwrg^>FUb coster 


:.■    •  J' 

T>..t^  j:«^u J  -:. 

!•-  .  I.; 
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Igouldem  against  Tbrson. 


). 


jl  RtW  fihd  "Kiedr  'blMata,  dftllingbh  iHie  pltdn6£f  to  An  executor 
i*iiw  danJBC^^'^hV'a  rute  rf  ctitortr'ihoiild  not  be  w»w>p'e««l»  . 
wmedi'bi^  Ih^rCfaig^  tb^  term  that'each  party  should  and  plene  ad- 
piylflg'dtmttibte.    The  defendiht,  who  wjis  iued'as  SuI?S'th!i 
lettddtor/had'jpRea'ded  'iSi'e  gateiUt  iliue'ftnd  plene'  ad-  general  costs 
t         nuniitrayit ;  both  which  issues  were  found  agafhist  him.  ^f  |,^  succeeds 
'        -After  motion  to  set  aside  this  verdict,  it  was  agreed  o"  ^^^  la*^*" 
'iltttf't»UMiff'*AM«^  ^^hU.  No 

'  tj|biiU»  itedderint;  and  that  the^vwKct  bii'the  seated  affidaint  is  ne- 

.   ,..  ■  '  cessanr  to  sob- 

/»..i    .'ii-M-ji;       f    ...,..:      ..i.   :.,^..    ..,..>,:.,.-   .  stanlmlebe- 

lmtam«!MAwba|  Mtinawfreofffredpr^coq^  by  tiMip.oo  thtbeariogof  a  cause. 


sia: 
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issue,  bhbnldibd  Bet  aside  $' the  master^taftcfrMfJ 
ingfi^  drew  up  Ae  Yule  aecoridii^ly*  S^kesig^ti  l!g 
the:-0iiie  knaifauinedy ' that- the  mapter's.  lUcinddtc 
not) be  impeached;  Uabumb  CKmtrkL-^ At  AkHfi 
Bbnmvag  thuse  against  tke  nUe:  icv'  a  »sv/trii4 
counsel  for  the  plaintiff  ofibred  that  eaeli^pactFE«|i 
payhist^Mm  ooatSi  IBayleyBf.  Thesteisnoiaffidb 
It  18  ttnncceaBary ;  the  ttiatter  in  cpiestioniuuria|;pa 
between  eounsel^  on  die  heating  of  a  motiBni.»:n  Qa 
jud^fment  quatido  acciderhit,  the  defendant  -  itar 
liable  to  pay  costs.  '.  !  .'  tu 


BiTttr  B.u^I«  fe  confbised  that  the  vttdietr  Ui 
hatef'beeh*  jfov  the  defendant^  on  fhe^fkemi^'Jf 
administravit ;  then  had  the  result  of  the  trial  beell 
correct  one^  the  defendant  would  have  had  the  get 
costs' of  thb    Ctas^.    Per  Ct^ruzm.— Rule  iikii 

unless  plaintiff  consents  in  a  week. — No  cbats  io^ 

'  '    ■  '  .    .     oil 


party. 


1^   ■   ■■■,     I      >    W.li» 


■    .    '.0' 


.      Jones  agpmst  Bqbe^ts^  Executrix*  ^   ..^ 

Issues  were  A  SStJMPSif  for  an  attorney's  bill:     Pleki'i^'^. 

S^nlaw*^'  assumpsit,    plene    adminidtratlt   prseter   ciri 

and  notice  of  judgments,  and  plene  administravit  generally.    fU 

former  given,  catidn,'  that  one  of  the  judgments  was  satisft^lf 

^'ffi^-      °'  kepi  on  foot  by  fraud.     Issues  in  fact  as  ki  r 

gonetotnal.  Rejoinder,  that  the  judgment  was  not  satisfied^. ''I 

Sf"^*^^'  murrer  thereto.    The  plaintiff  made  up  the  issue 

mocioo  in  the  fact^  and  gave  notice  of  trial  for  the  summer  assliiai 

sabseqoent  inuA 

temu  In  that  term,  the  demurrer  was  areued,  and  the  defendant  had  Uav 
amend,  on  payment  bf  Costs.'  The  master  disallowed  all  the  plaintiir^  edit^o 
paper  books  and  briffs  which  related  (o  the  iesues  in  fact,  wsd  mm  ^fl^  f f 
In  an  action  on  an  attorney's  bill,  the  bill  had  been  delivered,  but  an  ord^r  forb 
pardcuUrs  by  adding  t!ie  dates  was  grahted,  on  defbadaiits  paying  fbrtke  ^Mtt^ 
platnti£f  chaived  for- drawing  as  weU  as  copying  the  amended  particolan  af  tbe 
Tbs  master  aUowed  die  copying  only,  and  was  held  right. 


IN  thU  EdO&^H  Year*  or  WILLIAM  IV.  SI  i 

JkMffUkiret  mhiA  be  afterwatds  cornitenoanded,  Imt       lS8t. 

not  b*  time,  Md  the  defendant  obtaiiied  a  role  for 
CMti  of  the  day.-^  -  IJpon  the  argomantof  the  denrarreii 
[eUlr^pb4B;]  the  defendant  bad  leate  to  amend  the 
lejdDideritby  teaTeratog  the  keeping-  on  foot  by  frauds 
vpon/pajBMot  of  coils.  Thereupon  all  the  issaeB 
lieeame.ittues  of  £ict*^  The  master,  in  taxing  the  costa 
<m  the  aaaendment,  refused  to  allow  to  the  plaintiff  his ' 
CQrts  of  viakii^  up  the  isanes  in  factj  and  of  the  briefs 
pepBzed  foF'tria^  laid  his  other  costs  incidenl' to  the 
notice  of  triaL 


Uoj^  mottd  for  a  retiew  of  the  taxationi  contending 
ibt  die  issues  must  be  made  up  anew^  and  the  briefs 
akared. 

Baylbt  B.— The  master  has  thought^  that  the  pro- 
per costs  to,  be  allowed  to  the  plaintiff  were  those  to 
wlu'ch  he  was  put  by  preparing  to  argue  the  demurrer. 
Tlie  issues  in  fact  ought  not  to  have  been  introduced 
iotothe  demurrer  books<a)«    The  master's  disallow- 
<noe  of  the  costs  of  making  up  the  issues  in  fact^  stands 
either  on  that  i^ftmnd;  of  on  this,  that  if  the  plaintiff 
W  a  right  to  make  op  those  issues,  the  oosts  will  be  costs 
in  die  cause;  for  those  issues  will  still  be  necessary^, 
^ritk^  a  little  alteration  and  addition  occasioned  by  the 
smen^ment,  the  costs  of  which  will  also  be  costs  in  the 
Cttae.   The  plaintiff  has  been  put  in  the  same  situation 
11  if^  pleadings  had  been  right  at  first. 

Aootlier  olgectipn  was  then  made  to  the  taxation. 

_  ■ 

Tbe  plaintiff 's  bill  having  been  delivered,  an  order  was 

JBsde  by  a  baron  for  better  particulars,  with  dates  of  the 

itemSithedefSnklantpaying  for  same.  A  particular  stating 

the  plaintiff's  bill  was  made  out  accordingly,  with  a  fair 

copy  for  plaintiff's  agents  to  keep,  and  both  were  left 

(«)  Beg.0ai.tf.9G.4;t  Y.&  J.5S0;  and  lee  Tidd,  9th  ed.  739. 
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1894-  vith  them. .  The  master  only  allowed  the  charge  fi 
the  copy,  on  the  ground  thai  as  plaintiff,  on  ^fiterin 
his  cause  with  the  marshal  for  trial,  would  have  i 
annex  the  pairticular  to  the  recoiti^  in  obdidiedcer^l 
Reg,  Gen.  Trin.  1  W.  4t.  No.  6.  [ante,  Vol.  hipl  BUt 
the  charge  in  respect  of  drawing  the .  partioolflfv  imri 
be  costs  in  the  cause.  .  ••  y^-^t  Jdu 

Baylby  B.— The  plainUff'a  bill  of  eosto  had 
made  out  and  delivered  before  the  ordet  for-.ii 
particulars,  by  adding  the  dates.  The  maitir.theisiBi 
did  right  in  disallowing  the  charge  for  drawiBg-^iy 
particulars,  and  in  only  allowing  for  copying  ■tbaiii.VlO  i 

I    :  .tlv-jfloi 
Motion  rdMtn 

MoNCK  against  Bonham.      ■  *  •     - 

2ffX*S?*  A  SSUMPSIT.  Indorsee  against  acceptor^ qf  a jj 
Bued  a  defend-  .  of.  exchange.  The  plaintiff  having  given  «^|^ 
^or  oTa  ^^  *™^  without  proceeding  to  trial  accordbgly/a  nb 
bill  got  pay-  nisi  was  obtained  for  judgment  afi  in  ca^  of  a,  iiooi(jt 
Mmhei^piuty,  Cause  was  shown  on  an  affidavit,  that  the  UR]ii)i  j|j^ 
,  .  ^  ^^^  ^^  action  abandoned,  and  that  the  ddi^jilrt 
new  of  the  payment  in  November  last.    In  aimpoc^ 

df^uS"  h?''  *^  ^'®  ^^  ^^  answered,  that  as  the  defendant 
liability  as  nc-  his  liability  as  acceptor,  and  had  not  paid  tl^e|]|mM 
Sto  toke  *^  plaintiff,  tlie  latter  was  entiUed  to  a  pen»D|^ 

down  the         undertaking  in  order  to  recover  his  costs. 

cause  by  pro-  •   -  '   \'**'^ 

cobld  not  have  Bayley  B. — A  sufficient  reason  is  shown  ^^% 
teof  L-  ^^'^"«  *«  plaintiff  to  trial,  particularly  as  ^th^  j^^ 
Buit,  or  a  pe-    ant  may  try  the  case  by  proviso,  in  order  to  obtem  fi 

li^&ng      costs.  "  •     "'* 

to  try.  Rule  ditchu^!' 


ed  the  action : 


WeUhy  for,  Ryland  against  the  rule. 


.'  I 


■'■•'tbBi«Ei'aaa^=Aii6t«^'4^!fe.^iyifeirfJiN.'''  ■ 
SSVMPSITi  Tited^chiktioli  stat^^ebd  defendant  Where  the 

ii«f  iidf|MaMr'<oii^4be.:'<Meibii(  i)friM  llie^Ardt  '^^'n  "^"^ 

Bt  was  on  a  bUl  of  exchange  by  th^'plalki^saij  in- defendant's 
sees,  against  the  defendant  as  acceptor,  alleging  a  bufo? ex-°^  ^ 
■iieibj^ defendant! ^td  paf^th^Iomoli^t-aetordiiigti)  change, stat- 
iBrinrfahdi^ibct «f  l^^Ml,  «ttd  d^ihi^'ficc^tatlbe'^^^ "".P'"" 

'  *^  mise  to  pay 

iiaSiuU  The  idBckraJ&^w^^th'^  ^^^^  bill  with- 

feitiriiortbe  (de&iiAint'^as  Jnde^       toi^  pMhJlSfi^';;;!,'.^^^^^^  ^,,d 
ntLiferf  >]Mej' lent;  6(tf ;  ftir  money  jpaid/ 6(W.f6ti^»s  followed 
ley  had  and  received,  and  60/,  on  an  account  stated/'  for  money 
faMttti'tHtei'^^'and  whereas  the  defendant  after-  ^^l^  ™°"*^3^  ^ 

,  paid,  &c.  wuh 

dSy  on  &c.,  at  &c.j  in  comiderati^  of  the  premises  a  promise  to 
tctively^  then  and  there  promised  to  pay  the  said  ^^^he"fattcr 
r  last-mentioned  fl^ma  ^f  mpiie]^^  r^sn^K^tively  to  the  sums,  the 
Btifion  request ;  yet  he'h^^^  ^TSi^^rw' 

nf*  $iid^' ASiilH  *noi  paid  t%e  saiif  monies,  o]^  any  paig^  state  thatlie 

il  fi  ./i^r.  I).'- ' 'i  'J     -'  '-         promiaev  and^ 

■' A   •iiL'    'aL  »      'v»       .  ^^     .    '  '.•  :.  .    .  J   .  hath  not  p«id. 


I'WKHclaht'prbliJ&crd'to  pay^lie  four'last-meh^^^^        . 
fSBttitem^  i0/sMfd'dedara6bn  to^  has  ' 


tij^raetfj'liis  i>romise9/  and^has  hot  paid  any  ol'the 
I  VnSfcUeif' 'ttierelby/  meaning  the  last  Antecedent, 
iSllUfiik  is  to  sayi'  the  four  last-mentioned  siimS  of 
lej  therein  inehtionedy  yet  they  nave  omitted  to 
jeany  breach  of  tjbe  s^id  supposed  proppise,  of  the 
noaint  in  the  siajd.  first  count  pf  the  said  declaratiqn  ; 
tooed:  Also  that  the  declaration  does  not  allege  any. 

m;;j{:  '■■■  "V  '"i  ■■■•■■■■■    ■         ' ,     ■  ■    "  ■      ^ 

ICD  by  the  defendant  of  his  promise  in  the  said  first  ^ 
ifLpiaiJ^vitdi,  Also  that  there  is  no  such  form  of 
Ml  as  an  action  of  "  trespass  on  the   case  upon 


■  ■•:! 


I 


OL.  IV.  Y 


TURNER 

and  Another 

V. 
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promises/'  but  that  the  declaration  should  ha; 
*'  an  action  on  promises." 

'J.Jervii  supported  the  demurrer.  TiiK 
hteaoh  in  the  first  count,  and  that  at  the  en 
second  is  limited  to  the  four  sums  there  meiitii 


Per  Curiam — Bayley,  Vaughan  and  Out 

■i  .  ;  ■  ■      .  . 

Judgment  for  the  pi 
Dundas  was  to  have  argued  for  the  plaintiff 


>    ■■  *    ■<!  ■  i^*- 


3=Xi 


Harding  agtnnat  Hibbl. 


Where  a  de-  ^SSUMPSIT.  The  decUration  of  MickaA 
claration  ^^^^  j^  ^j^e  fiygt  ^ount,  that  the  defeo< 

ftlleged  the  i         i         «• 

defendant  to  indebted  to  the  plaintiff  in  50/.  for  work  wm 
Se' jfaS  in  •»  ^^  attorney,  without  adding  that  being  so  i 
a  certain  sum  the  defendant  promised  to  pay.  The  declaral 
labour  with-  proceeded :  And  whereas  also  the  defendant 
out  laying  any  debted  to  the  plaintiff  in  50/.  for  goods  sold 
u,  and  then  Hvered,  60/.  for  work  done  and  materials  fovi 
^W^s  for  money  lent,  60/.  for  money  paid,  60/.  fc 
fdso/  proctod-  imd^  and  received,  and  60/.  on  an  actfoulit  ilh 
h^nl^t^ein^  Without  any  promise  to  pay  in  anyx)f  th«iii^' 
debted  to  alleged  ak  a  breach:  and  whereas  the  defi^ldf 
several  other  Wards  on  the  same  day  and  year  aforesaid,  : 
*^*^^^§^*^^^  derfition  of  the  premises  respectively,  thi^q  « 
livered,  &c.  promised  to  pay  ^^  the  said  last-'mentio7iedBeyex{ 
SAJd^e-  respectively"  to  the  plaintiff  on  request,  yel 
lehdant  had     disregarded  his  promises,  and  hath  not  paid  m 

promised  to 

pay  the  said 

last-mentioned  several  monies  respectively  to  the  plaintiff  on  request:*-E 

demnrrer  for  want  of  promise  in  the  first  count,  which  was  not  referra 

wibrds 'Mast-mentioned"  in  the  second  count. 
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rer  to  the  first  count,  alleging  for  causes  that 
4  aver  any  promise  bj  the  defendant,  or  the 
^ace  thereof.    Jouider. 


91« 


Bs,  or  any  part  thereof,  to  the  plamtiff 's  damage       tSSiik. 


Habdino 

HlEBL. 


nrteaDedon 

id  to  support  the  declaration.    The  whole  is 

ount. 

jTNDHURst  C.  B. — There  are  two  counts,  and 
kU^fes  no  promise  to  pay  the  sums  therein 
>  be  due.  The  words  '*  last-mentioned"  can 
y  to  the  monies  mentioned  in  the  second  count. 

vriam — Leave  to  amend  on  payment  of  costi* 

'  was  to  have  supported  the  demurrer. 


Simpson  against  Penton. 

iIPSIT  for  money  lent  and  paid,  and  on  an  The  plaintiff 
(mt  stated.     Plea :  non  assumpsit.     At  the  ^°  ^^  U)Mthe/ 
le  Middlesex  sittings  in  this  term,  one  Ot>eK^  ^  the  shop  of 
ipholsterer,  swore  that  the  plaintiff  introduced  the  plaintiff 

but  not  the 
tile  pUuntiff  having  introduced  defendant,  said  In  his  presence  to  A. 

any  oojeotion  to  supply  this  gentleman  with  some  fiiniilure  ?  If  you  will, 
iswerable  for  it"  A.  asked  how  long  credit  would  be  wanted?  Plain- 
ly I  will  tee  it  paid  at  the  end  of  six  months ;"  adding,  it  would  be  about 
A.  sent  goods  to  the  defendant's  house,  and  no  payment  having  been 
e  defendant  within  six  months,  applied  to  the  plamtiff  for  the  amount, 
eviously  requesting  defendant  to  pay.  The  plaintiff  having  paid  the 
leld,  that  a  jury  was  well  warranted  in  finding  that  the  credit  was 

not  to  defendant,  or  to  him  and  the  plaintiff  Jointly,  but  to  the  plain- 
iromise  to  pay  was  therefore  original,  and  not  coUatAral  only,  so  as  to 
'  writing  witliin  the  statute  of  frauds  29  Car.  2.  c.  3. ;  and  therefore  that 

might  recover  the  amount  against  the  defendant  u  for  money  paid  at  his 
mkUj  the  circumstances  of  each  case  must  be  considered  in  deciding  whe- 
act  DO  original  or  collateral. 

y2 
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Simpson 


l«34s  the  defendant 'to  him  an^  isked  UmU  (He  i^ 
the  defendant  ''Have  you(Of?^/^'^^<ft^ 
supply  this  gentleman  with  some  ftrtruiltttii  ?^^*i 

Penton.  will  i  will  be  answerable  for  it.*" ' '  OiWforf^ 
plkintid^*  how  long  credit  he  WdhlJ^ ;  itte'^aJ^ 
'Twin  see  it  paid  at  the  end  of  siii  iiidntIW;*^^a 
that  he  thouglit  the  Amount  would  b^  kbdiit^Ol'l 
Ovension  agreed  to  it,  and  the  dbfeVii'jbmt  giiM»^)i 
order  mentioning  the  articles.  "  "BotU^j^l&nmt  % 
fendant  told  him  they  were  to  be  distil;  ti6  fb^  AMMj 
house,  wliich  they  described.  "Fhe^  y^eit^'i^m 
ingly,  and  amounted  to  46/.  10^.  Th^'AettilM 
paid  nothing  at  the  end  of  set  motiibd.  '  O^MiiMi 
called  on  the  plaintiff  to  pay,  and' living'' 'ttffil 
buna  bill  at  six  months  for  the  anlbiihVtiSJBlii 
money  when  due.  The  defendant  n^y^htj^ttiHif 
and  was  never  called  on  by  Oreh*)fon  tb-pijf?'xMI 
had  known  the  plaintiff  before  btit  not  tWioiStBt 
and  toolc  no  guarantie  from  the  plaihtifit  TndSa 
Ovenston's  ledger  was  ^'  Mr.  Pehtdn  pet'Mlil^M^ 
At  the  trial  it  was  contended  for  a  nonstUty-dl 
goods  being  ordered  for  the  defendatilr  b^  iH/fJiSi 
the  promise  of  the  plaintiff  coiild  bnfy'beibifflatill 
should  therefore  have  been  in  writing  \?mi{ri^t!lii^VI 
of  frauds ;  so  that  as  no  request  to  the  defendi 
pay  as  the  original  debtot  had  beeti  "prowdiMil^ 
tiff  had  paid  the  money  to  OvenstoniA  bis^bWk^ 
BoUand  B.  gave  leave  to  move  to  enter  a'h'6fa8dli 
jury  found  that  the  goods  were  sold'  t6  iaiUf^^ 
credit  of  the  plaintiff,  to  be  paid  for  by  MM  Uftti 
instance;  and  gave  him  a  verdict  for  the  atmJifMte 

Bompas  Serj  t.  moved  according  to  the  lea^ 
Was  there  such  a  request  of  the  defendant  to  ] 
would  make  the  plaintiff  liable  over  ?  The '  ]|il 
was  not  legally  Uable  to  pay  for  the  goods^^^*'' 


i 


Pemton. 
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nii0^k}pg  to  pay  for  them .  being  void  by  39  C.  2.       1834*. 

^  4  :  iBajflejf  B.  That  depends  or^  the  fact  whether      smcpsoh 

fkmtfon  made,  the  plaintiff  or  defendant  his  original       ^  v, 

i^^ilpri.for  if  the  credit  w«s  given  originally  to  the 

jUntifl^.thep  the  plaintiff 's  contract  is  not  an  under- 

tilpog  to  piiy  the  debt  of  another  within  the  statute  of 

ilP^]   fTbe  plaintiff's  words  are  equivalent  to  those 

jp.  JffilfOfi  ▼•  Wiaram  {a),  which  were  held  void  as  a 

iqjfuse  fer. want  of.  being  reduced  into  writing.  "If 

jfindo  not  know  him  you  know  mci  and  I  will  see  you 

rii:\   [Barley  B.  This  defendant,  if  sued  by  Oven- 

•Aph.nighi  have  answered,  ''  I  never  bought  goods  of 

ni  or  ^^Dgified  my  credit."    Then  was  the  defendant 

.^m  trusted  I    Did  the  plaintiff  undertake  to  ''  pay/' 

ffiildertake  topay  "  if  the  defendant  did  not  ?*'  Those 

Jldqueatioiis  for  the  jury.]    Dixon  y,  Broomfield{b) 

Diber  ahova  that  the  court. is  to  decide  whether  the 

J^fcrtajdng'  is  sufficient  within  the  statute  or  not. 

,[iS9yfay  B^  That  is  questionable.     Vaug/tan  B.  At  all 

tKntsa/juigf  must  decide  to  whom  credit  is  given  on  a 

afe  of. goods*]    The  purchase  might  be  joint  and  the 

^f^^ven  to  both ;  if  so,  the  oral  promise  of  the  plain- 

ilif  mi:,Toid,  Aaderton  v.  Hayman{c)\  and  he  paid 

(IfPfitoB  Ud  hb  own  wrong,  not  being  liable  to  do  so. 

• 

,  H^lyusyB* — The  question  isj  whether  the  plaintiff  or 
fedefimdant  was  to  be  paymaster  ?  For  if  Ovension 
tpt  the.  credit  to  the  defendant,  the  undertaking  of  the 
jhia^  was  collateral,  and  ought  to  have  been  in  writing 
'^ia^  statute  of  frauds.  But  if  the  plaintiff  originally 
iDdectook.  to  pay  for  the  goods  supi)lied  to  the  de- 
fendant, then  the  plaintiff  was  bound  to  pay  Ovenston 
iff  tbeoi  without  a  written  contract,  and  had  a  right  to 

/t.;j(l>iJjT.  R.€0.  (6)  8  ChilL  U.  205. 

i     (t)  1,  H.  Blik  ISO ',  and  sec  Cnft  ▼.  SmAlwood,  1  £sp.  lei. 
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me  the  defendant  for  the  price  as  for  money  paid 
his  Use  and  at  his  request  Whether  the  ooottact 
the  plaintiff  was  original  as  above,  and  bound  hioi 
pay  at  all  events^  or  was  collateral,  yIk.  only  bindi 
him  if  the  defendant  did  not  pay,  depends  on  the  i 
pressions  used.  Now  '*  I  will  be  answerable"  and 
will  see  you  paid"  are  equivocal.  Besides^  we  ou^ift 
look  to  the  circumstances  to  see  what  the  cooln 
between  the  parties  was.  I  say  so  on  the  authori^ 
Oldkam  V.  AUen,  Michaelmas  term,  S4  Gfea.  8.^ 
where  the  court  of  King's  Bench  said,  a  contract  ini| 
be  collateral  or  not,  according  to  circumstances  H 
defendant  had  sent  to  a  farrier  to  attend  soma  ham 
and  sdd  to  him, ''  I  will  see  you  paid."  The  fiuDH 
debited  such  of  the  owners  of  the  horses  as  he  knei 
and  the  defendant  for  the  rest  whose  owners  he  didM 
know,  and  the  court  held  that  the  defendant's  proflis 
was  collateral  as  to  the  former  and  original  as  to  lb 
latter.  That  case  turned  on  the  same  words,  aad  A 
circumstances  were  held  to  make  the  prondse  «iA< 
original  or  collateral.  Here,  though  the  goods  ipH 
furnished  for  the  defendant's  benefit,  not  a  wordoCh 
pledging  his  credit  is  shown.  It  appears  to  aa  Ai 
the  jury  were  well  warranted  in  finding  the  plaintiff  ^ 
be  the  original  debtor.  I  rely  on  the  facts  of  the  esi 
and  not  the  equivocal  expressions  of  the  plaintiff 
am  satisfied  that  though  the  defendant  might  h« 
paid  Ovemton^  he  had  only  a  legal  claim  against  d 
plaintiffs 


Vaughan  B* — The  evidence  abundantly  shows  tt 
this  was  not  a  guarantie,  but  that  the  goods  Wf 
origmaUy  furnished  on  the  plaintiff's  credit.  It  ia  as 
that  the  plaintiff  has  paid  the  money  which  he 

(a)  This  case  b  not  foond  in  the  Sd  toI.  of  Douglas's  Repom^ 
Michaelmat,  24  G.  3. 
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Rcover  without  authority  from  the  defendant ;  but  as 
he  stood  by  while  the  plaintiff  pledged  his  own  credit 
Jbv  goods  to  be  sent  to  the  defendant's  house^  his  promise 
to  itpsy  die  price  paid  on  his  account  is  implied. 

BoLLAND  B« — PerUon  goes  with  Simpson  to  Oven- 
Mi  ihop  and  bears  Simpson  pledge  his  credit  to  pay 
far  goods  sdected  for  his,  Penton%  benefit.  Then  the 
ovidsDoe  warrants  the  original  liabiUty  of  Simpson  to 
(kmtUmf  and  Penion's  liability  to  Simpson  for  the 
MMj  paid  by  him  on  his  account  to  Ovenston. 


m 


1834. 


GuEMBY  B«  concurredL 


Rule  refused. 


Perrott  against  Deane. 

THE  defendant  haying  been  brought  up  under  the 
compulsory  section  of  the  lords'  act,  viz.  S2  Geo,  S. 
C*28.  8*  16.  had  sixty  days  allowed  him  to  deliver  in 
lut  schedule,  pursuant  to  section  IT.,  but  afterwards 
pctttbned  the  insolvent  court  under  7  Geo.  4.  c.  S7. 
vA  did  not  file  his  schedule  under  the  lords'  act. 

Brk  for  the  defendant  had  obtained  a  rule  to  enlarge 
Ihe  fSaoMi  for  filing  the  schedule,  and 

The  Court,  after  hearing  Fottett  for  the  plaintiff^  said, 
&&t  as  the  defendant  was  to  be  brought  before  the 
faNhent  court  on  the  16th  January  ^  they  would  enlarge 
Ub  time  for  filing  lus  schedule  in  this  court  till  the 

Wflns). 

(a)  See  Rm  ▼.  Belt,  7  D.  &  R.  234. 


A  debtor  who 
had  been 
brought  up 
under  the 
compuisory 
clauses  s.  16 
and  17*  of  the 
lords'  act  3^ 
Geo.  3.  c.  98.^ 
had  60  days 
allowed  to 
deliver  his 
schedule,  but 
having  after- 
wards peti- 
tioned the 
insolvent  court 
under  7  G.  4. 
c.  57.,  this 
court  enlarged 
the  time  for 
delivering  his 
schedule  to 
five  days  afler 
he  was  to  be 
brought  np^ 
before  the  in- 
solvent court. 


H^^,,.^/,  ISowERBY  and  Others  against  John  Butchei 

A  Uili  WM  '  A  SSUMP81T  on  a  bill  of  exchange  for  dOUM 
tllln^Juix  ^'  datdd  8th  Ma^oh  1S82,  drawn fcjdefemliAit 
cargo  of  coals   and  accepted  by  i)ift;eyy  payable  to  the  otdcbx 

shipped  to  .   ,     .^        -^i  /.  A       .  .J 

EocAes/er  by  plainottSi  Flea i-^^nerai  limine.  "At  mef*tmk*^ 
the  broker  at     Detjrion.G.  J;  lat  the:^la6t^^jaror^A#mft«ffciirf  aM 

NewcaxtlefWho 

had  eflfccccd  appeared  tlint  the ^ bill  had '  Ibeen  drawn'  by  >th^d 
tterr' TlTa^t     aitt^»'>^'»^»  >ooal  iacIcA*,  in  .farour  .of  >ldK«tl« 


bill  was  re-       ikihoi  vtfdrei coal  ownevs.  >«  >  The  {Untiffif  clcvk> 
payees,  the       ^^^  ^^^  defendant  to  prove  that  no  consid0ila$io 
coal  ownere,     passed  to  him  for  the  bill,  and  that  the  plaintiffi 

unaccepted)  a       9  la 

on  account  of  thai?  ffllct.  - ;'  ^Aboot  the  end:  of  Febrkaihf  1839,^  mi 
tl  st .^The  ^^®  »>eing^»pplted  to  by  Bdbert Butchery  dieddfen 
broker  having  brotbery  «  coal -factor  ati  NewoastlBy  U>  coadma'm 
the^  payees  ^^  /Coah  toi  ^  Mesars.  jDevey  of  Rochester^  abippei 
to  prepare  cotisigded  it  acoQtdiBgly.  After  tbe  vealel>iialr^i 
a  longer  date,  R^f^crtiButoieridrew^  bi^l  on  DevBys  ibruihe^K 
thev  did  so,  '  ifi  faYour>6f  the  plaintiffs ;  that  bill  was  retnhicMl 

and  sent  it  to  «  .       •       . 

his  counting-  ptaiHtiffiB  usacceptedj  on  account  ot  >it8  •  Jiavnif^ 
fo7hU  s"i  ?;.  ^^^ .  ^  '  too,  shoit  a  date.  .By  directiow  1  ofc  J 
ture.    The       Butch^  thOipUuitifrB'  clerk  prepared  anotbevibil 

the  meantime  ^**^  '9^^ '  ^^  *  different  date,  drawn  on  Wi  De^iy^ 

left  Newcastle  and  took  it  to  Robert  JButcher^s  countiDg^houaE-ia 

embarrass-  cu$tle  for  his  i  sl^giiature*    He  there  saw  the  di^fei 

ment,  and  his  ^bo:  said,  his  bf Other  Robert  had  left  NewemiO^ 

brother,  the  .  ^ 

defendant,  had  wUiiess  asked  liim  if  Deveys  would  accept  a  bil|ii 

cr„V„g£usc  ^y*»'™'  ^  The,an6wer.  if  any,  did  not  appear:  .« 
to  investigate  reqnestod  .dbe,  defendant  to  sign  the  bSliaa'dkEJt 
defendam,  in  ^  Iw  brOther*!^  absence,  aa  it  would  beadoUTMBe 
the  absence  of  tfce  plaintiffs^  aad  he  did  so  without!  objeotifnii: 
and  at  the 're-  ^^^  tbeidefendaot  attended  to  his  lirother'a  biikdi 
quest  and  for    hi^ ,  counting^jouse  in  Newoastk,  but  wi«iieiAi.* 

the  con  ve-  ,  .  ^  , 

nienceofthe  nptjbii^  .of  tlie  pretbus  transaction  before. hen 
ligS  die  bill   ^^^  ^^"  ^^  *^®  request  of  the  witness ;  and  that 

they  had  prepared  without  qualification  of  his  liabihty:  Held  that  be  wai  W 
liable  as  drawer  to  pay  the  bill. 


•Je  in  pecuniary  difficulties.  The  lord  chief 
eAued.  to  nonsuit  the  plaiotifis,  but  gave  leave 
to  enter  a  nonsuit  Verdict  for  the  pUuntt& 
notut  of  tbfl  bHL  A  rule  having  been  obtained 

HU/ek  and  Ingham  for  the  pluntifis  showed 
^he  defendant^  well  knowing  the  cause  of  his 
ft  abaence,  transacted  husinesa  at  his  coundng- 
iqd  aigned  this  hill  without  excluding  his  own 
I  Bability,  bj  stating  on  the  face  of  it  that  he 
la  his  tgent,  or  fay  procuration  for  him.  He 
r.<lbe  xetum  of  tbe  first  bill.  In  Lefevre  r. 
i^«  broker  wbo  had  sold  goods  drew  a  bill  on 
or  for  the  amount  in  favour  of  his  principal,  who 
ia  London  when  the  goods  arrived.  The  bill 
dffAwn  without  coneideratioD,  and  to  expedite 
muB6eb  of  sale ;  yet  the  broker  was  held  liable 
;hb  own  principal,  on  the  ground  that  all  the 
fslamsequcDces  resulted  from  his  act  of  aigiung 
Jr^-th^  would  from  signature  by  any  othef 
h  ItacBiiUtr  v.  Farrmo  (i),  the  plaintiff  knowing 
Aduitto  be  the  Hexham  agent  of  die  Durham 
atfSO^  to  Us  house  to  procure  a  bill  on  Lorubm 
smonnL  ■■  The  agent  drew  a  lull  accordingly  in 
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SOWBABY 

and  Others 

V. 

Butcher. 


sonally  liable ;  Lord  Ellenhorough  saying,  "  unlesB  b 
says  plainly  I  am  the  mere  scribe,  he  becomes  Kabfe^** 

Cresswell  and  Alexander  in  support  of  the  rute.  Til 
evidence  is,  that  the  defendant  came  to  Newcastle,  tk 
professing  to  transact  his  brother  Robert  ButcM^ 
business  as  his  agent,  but  to  investigate  his  affidi 
The  coals  had  been  shipped  long  before  he  arrivta 
nor  was  the  first  bill  destroyed  by  the  plaintiffir  ti 
some  time  after  the  second  was  given ;  so  that  dttf 
appears  no  benefit  to  the  defendant,  or  loss  of  any  rf||(b 
by  the  plaintiff  at  the  time  of  the  defendant's  signing'! 
Then  it  was  a  question  for  the  jury,  whether  it  was  i^ 
a  mere  accommodation  bill  drawn  by  the  defendanCi 
the  absence  of  his  brother,  at  the  plaintiffs*  request^'!] 
their  convenience,  and  with  their  express  knowMg 
that  it  was  so  drawn  without  consideration.  C.  J.  Ejfi 
lays  it  down  in  Collins  v.  Martin  (a),  that  the  trlttft  i 
the  transactions  between  the  original  partieB  to  Mi 
may  be  given  in  evidence  to  destroy  the  primft  flMJ 
presumption  of  value  received  afforded  by  them.  Ill  Ik 
fevre  v.  Lloyd  the  court  seems  to  have  rested  dMBl 
judgment  against  the  defendant,  on  the  ground  tiiat'l 
being  a  broker  in  good  credit,  the  vendors,  in  talda 
the  bill  he  drew,  relied  on  his  responsibility,  witlmi 
caring  about  the  solvency  of  the  purchaser.  In  Lmtk 
hitter  v.  Farrow,  not  only  was  the  defendant  an  actai 
and  well-known  agent,  but  a  consideration  passed 'I 
him ;  and  Lord  EUenborough  C.  J.  says,  **  thoogh  ih 
plaintiff  knew  the  defendant  to  be  agent  to  a  eotBHH 
bank,  he  might  not  know  that  he  meant  to  offiar  M 
own  responsibility."  Here,  even  assuming  defisMUi 
to  be  an  agent,  no  value  passed  to  him,  not  even-tl 
old  bill.    In  Thomas  v.  Bishop  {b\  it  is  said  by  the 


(a)  1  Bos.  &  Pul.  651.  See  Guichard  v.  "RoberU,  Bla.  R.  445. 
(h)  2  Stra.  955. 
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that  in  the  case  of  a  bill  addressed  to  the  master,  and       1834. 

underwritten  by  the  servant,  undoubtedly  the  servant  ^'-^/'^^ 

would  not  be  liable,  but  his  acceptance  would  be  con-  '  and  Others 

sidered  as  the  act  of  his  master.    It  did  not  appear  ^    ^' 
toat  toe  first  bill  was  destroyed  in  consequence  of  any 
conunnnication  with  the  defendant. 

Baylsy  B» — I  am  of  opinion  that  there  was  in  this 
ciK  DO  question  for  the  jury  whether  value  had  passed 
km  the  plaintiff  to  the  defendant  for  the  bill,  and 
dut  there  was  no  evidence  that  it  was  drawn  for 
die  accommodation  of  the  plaintiffs;  but  that  the 
whde  was  simply  for  the  consideration  of  the  judge, 
who  did  right  in  directing  a  verdict  for  the  plain- 
ti&  It  may  have  been  that  the  defendant  unguardedly 
igasi  the  bill  without  considering  the  consequences  of 
io  doingi  and  without  consideration  for  binding  himself 
ii  A  principal.  But  we  cannot  say  there  was  no  consi- 
dentbn  fiv  so  signing  it.  If  drawn  to  accommodate  any 
pcnon,  it  was  drawn,  not  for  the  accommodation  of  the 
plamtifl^  bat  of  Robert  Butcher.  The  plaintiffs  had  sup- 
pBed  goods  consigned  to  Devey  &  Co.,  for  which  Robert 
S^nkkar  was  liable,  and  for  which  he  drew  a  bill  on  the 
consignees,  which  made  him  responsible  as  drawer,  if 
diqr  did  not  pay.  That  bill  was  returned  unaccepted ; 
die  plaintiffs  then  had  a  right  to  sue  Robert  Butcher  for 
M  procuring  Devejfs  acceptance,  or  to  have  a  new  bill 
^wahim.  They  elected  a  new  bill  at  a  longer  date,  and 
pKpared  one  for  his  signature.  He  left  Newcastle ;  the 
phintiffib  might  be  wholly  ignorant  of  the  cause  of  his  ab- 
M&eeior  of  any  circumstances  destructive  of  his  credit. 
At  that  time  the  plaintiffs  had  a  right  to  have  a  new  bUl 
^wa  on  DevetfSy  the  consignees  of  their  goods.  On  ap- 
pKcatkm  at  Robert  Butcher's  counting-house  they  saw 
die  defiuddant ;  and  on  his  stating  his  brother  Robert's 
abieQce,  requested  him  to  sign  the  bill  as  drawer.     It 
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hefsigneA  iiiihe  jibigHttale  onithe  fa^^j^f  i(.t^#  ^t^ 
sbrAsrjgenC  ifbri  -9c^^! jS«ftrA^»  or  Jtl?^  ^igiH^  Yi^ 
procuration  Robert  Butcher,  John  Butcher/*: '  J^fjifj^ j)f 
done  so,  Robert  Butcher  would  have  been  liable.  li 
woiddiUave  fbeeni,ther|Kurt..of  )i^  .prudent | niaii ;  tQ«^ 
tkat  rhe  .«n}y ;  4reit  •  the  i  bill  4f^  9^f^  for.  hi»  biotl^i^t,  f^ 
nbiaBf  being  ptiMmAy  ffespottMbteiand  |l3(>,bay^ 
fiacjii;  wrftfeniaisknowledgment  tbat  rhe.«hau^  f»^y}ii 
bdd)lilibIdiaaJaohiigeut:8iMinotpey)90Da%.,^  lipfcpjk 
aignodJik  genfera%>L«tiid:  ihereby  in()inred<i|f»ppoii«Jl/Q^ 
gati0bi!nilt;i8  no  lanslirer  fp  say  tfaat  he  .had  ^fhotf^f)^ 
fflderJatidniifoT' 'binding  himself  peraonaU;^  if ^  h^ffj^ 
pfl^ofeaandilp  do  I  ao;  for  the  .plaintifffi!  were  f^iKti^if^i| 
JBsiatiQnoltav&igtisoBie  bill  to  be  binding  911  :i9fy9)f;;qj|^ 
31he<deb^ oCf  a tbiud  person: is  agopd couBBJer^^fip ^ 
iRhidBl  a  ipanf'tday  bind  himttlf  byt  gjLving  a  bi9  f^.ffiR 
^iiBneekvflmiFoppUwelly;^^^  WUson{f(if,A.  gv^i^^,^^ffti^ffS 
pay  iH)  taa^toJBf.Sotih  debt  due  from  a  tt^n^.it^tiifqf 
to^>dBi^.and  it-^m  be}d  in  the  King's  Ben<di|  op.  (Ofw 
Irbrn  theGanmon  Pleas^  that  it  w^s  valid  withii^.8ti||^jS 
Ai^n.  t'  .9».  behig  an  absolute  pipomise,  md  eveiyi  wa|[^ 
negotiable^  as  if  it  had  been  generally  for  value  receiredi 
Detrimeift  tp  the.  plaintiffs,  ot  a  tight  in  '^Be  bttei^  ta 
have  a  hill  from  somebody,  will  either  of  them  afibrd 
MilBcient  answer  to  the  olgection  of  want  of  ooqii 
deration  for  the  bill.  It  is  not  sufficient  for  the  defendant 
to  show  that  independently  of  the  bill  there  is  no  co»> 
sideration ;  but  he  must  prove  affirmatively  that  theif 
was  none,  and  that  the  plaintiffs  axe  wrong  in  demandiog 
I#yp^pl)tof«Mcb,bill  from  any  x;>ne.  Tl^,cqp|ai4e|sa^ 
fq^  a  bill  iieed  not.  neces3arily  be  such  as  yroifib^  nJ^ 
tain  an  action  on  a  special  contract.  Here  there  wia 
kiifficieiit  evid^ce  of  consideration,  and  that  the'^M 
was  not  drawn  for  the  accommodation  of  the  pi 

(a)  Stra.  264.  Hil.  6  Geo,  1.    See  onUiVo}.  I.  RidoU  v. 
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Tiky  wdiddiiot  have  o«red  whether  tihe  bill  had! been 
Artdmitt  the  name  of  dne  ot  the  olher>  broflier ;  -bni 
bting  drawn  in  this  fbim/the)^  hare  a  right  tO'iaetmift 
aec6r£ngly. 


'A 


I  ■  J 'i,"'«f  ii» ft 
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'  Tavohan  B.^^I  am  of  thef  Bameiepfaiiofa.  •  Theicase 
dydd  not  have  bten  ]m>perly<left  to  the  Jurjr  «6  ofae<eta 
ibe  dreams  tanees  of^whidifthey  oonld  be  mrvantedin 
ftkhg  diet  ihe  IbiU  eoiild  not  be  eiiforoed  :fa}F  thet^ 
(UtatiA  agahnt  thm  defendant;  Whether  thb  cUfbhdi 
liiitras  clothed  whh  agency  for*  tfie  toothec^  dofae^not 
dUnttly  appear;  bat  he  is  found  at  hiscounting^hoaie 
kdnjm  a  mataner  as  if  he  were  conducting  his  ibuiindsB. 
VpOnbenig  requested  to  sign  the  bill  in  quditioiri^  )bf 
didnot by  signing  as  ag^nt  interpose  his dedaistiiHi'en 
Ae'fiiee  of  the  bill  that  he  would  not  be'p^ssoni% 
hHk,  but  signed  the  bill  generally.  <Then^  as  bo'did 
MifBafiiy  his  liability  in  termSi  he  beeataie!penmially 
l^^posnble.  The  abore  is  die  main  ground  of  «y 
^ipnion.  As  to  the  argument  that' there 'was  aobon^- 
tideradod/the  second  bill  was  to  be  a  sidMtitute  for  die 
Ant,  which  was  to  be  ^rien  up  and  was  des^oyed  (a). 


CrusasY  B.  concurred* 


Rule  discharged.  ' 


Mi  fiii^  f .  £«vc^  9  M.  &  &  363. 


II8S4. 


SOWVEAT 

II. 


Simpson  offoinit  Ralf£. 
4^^3t7MPSIT  for  attendances  on  the  defeiidattt,  When  atu^ 
and  on  another  at  his  request^  as  a  surgeon,  and  ^J^nl^^"^^ 

MtM^i  cases  requiring 

r^Hw^aidj  and  also  dispensed  medicines  to  t}i^in»not  beiofi  certificated  as  an 
^¥?||^c«ry  ander  55  G.  3,  c.  194.:    Held,  that  he  might  recover  for  his  suigical 

.   *»iAlc,that  a  surgeon  may  dispense  medicines  to  his  patient  in  a  case  which 
*(l«ndi  requiring  surgical  aid. 
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18S4. 

Simpson 

V. 

Ralfe. 


for  work  and  labour,  and  materials  flimiBhedL  1 
particulars  demanded  15/.  for  attendances,  and  go 
and  materials  furnished,  sold,  and  deHvered.  Fl 
general  issue.  At  the  trial  before  the  secondary  of  1 
don,  under  a  writ  of  trial,  it  was  proved  that  the  plain 
as  a  surgeon,  attended  the  defendant  for  a  compli 
in  his  eyes  for  several  weeks  in  1838,  and  was  aeai 
apply  leeches,  &c.  He  afterwards  attended  the  • 
fendant's  wife  for  a  palpitation  of  the  heart  and  ooBj 
During  his  attendance  he  sent  in  medicines  to  bo 
A  chemist  proved  that  up  to  18S1  plaintiff  used 
write  prescriptions  for  patients,  which  the  wita 
made  up,  but  that  since  that  time  he  had  not  made 
any.  A  surgeon  who  was  called  to  prove  the  chaq 
reasonable,  was  asked  whether  the  cases  deacsiil 
were  surgical,  medical,  or  mixed ;  and  answered,  ti 
they  were  surgical,  and  that  for  his  surgical  attendai 
in  them  the  plaintiff  was  entitied  to  11/.  The  plain 
bad  a  verdict  for  that  sum. 


Camyn  moved  to  set  aside  the  verdict  and  carte 
nonsuit.  [Bayley  B.  You  cannot  move  to  enter  a  n 
suit  without  leave  of  the  judge  (a),]  He  then  moved 
a  new  trial.  The  plaintiff  is  not  entitled  to  reea 
any  part  of  his  demand,  as  he  is  not  shown  to  hi 
been  a  practising  apothecary  before  1st  Auguii  18 
nor  to  have  obtained  a  certificate  pursuant  to  BtBL 
Geo.  3.  c.  194.  If  a  person  acting  as  a  surgeon  < 
make  up,  compound,  and  dispense  medicines,  the  < 
jects  of  that  act  will  be  frustrated,  and  the  examii 
tions  which  it  requires  as  to  competent  skill  would 
obviated.  The  plaintifTs  demand  in  respect  of  ei 
case  is  entire,  and  cannot  be  divided  so  as  to  enti 
him  to  recover  for  the  surgical  part  only,  b  i 
Apothecaries  Company  v.  Allen{h\  the  plaintiff  kept 


(a)  See  anttf  p.  772. 


(6)  4  B.  fit  Adol.  6tfi. 
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jmbopf  but  Kved  in  lodgingt^  and  was  not  able  to  make        18S4. 
WMf  a  physician's  presqriptions^  but  advised  patients  and 
woMiie  up  and  sold  to  them  the  medicines  he  himself 
dvdered*    That  was  held  to  be  an  '*  acting  as  an  apo-       Halve. 
-fthecary/'  within  the  apothecaries'  act  55  Geo.  S.  c.  194.^ 
and  it  made  no  difference  that  he  prescribed  as  well  as 
frepared  the  medicines. 

.  Batut  B.— That  was  an  action  for  penalties  for 
Hthg  and  practising  as  an  apothecary  only.     The 
ftot^of  this  ease  are^  that  the  plaintiff  is  not  an  apo- 
Aecaiy,  and  that  part  of  his  demand  is  for  attendance 
iiAsiirgeon,  and  part  for  medicines  fiirnished.     Now 
Aece  was  evidence  for  the  jury  that  the  complaints 
vmof  a  nature  requiring  surgical  aid.    Then  if  the 
pUntiff  attended  as  a  surgeon,  the  apothecaries*  act 
does  not  take  away  his  power  to  recover  for  his  attend- 
ance as  such,  because  he  also  dispensed  medicines. 
There  is  no  evidence  that  the  medicines  were  dis- 
pensed by  the  plaintiff  as  an  apothecary,  nor  does  he 
^IiUm  as  one.    I  do  not  see  why  he  might  not  dispense 
Btedicine  as  incident  to  his  business  in  the  course  of  at- 
^cudiog  a  patient  as  a  surgeon  (a).     It  was  for  the  de- 
fendant to  make  out  the  plaintiff  to  have  practised  as 
iui  apothecary,  in  order  to  destroy  any  claim  he  might 
llMt  as  a  surgeon.    A  man,  licensed  by  the  College  of 
SaqgeoDS,  may  practise  as  a  surgeon  without  a  certifi- 
cate from  Apothecaries  Hall,  Apothecaries  Company  v. 
IIjfaii(6).    The  witness  swore  the  cases  to  be  surgical, 
and  that  the  plaintiff's  attendance,  as  a  surgeon,  en- 
tided  Urn  to  the  sum  for  which  the  verdict  was  given. 

Vauohan  B. — Even  if  the  plaintiff  had  acted  as  an 
H*4ccary,  by  dispensing  medicines,  how  would  that 

|W  (•)  And  see  per  Best  C.  J.  and  Park  J.  in  Allison  v.  Haydon,  4  Bing.  621. 

(v  Tried  at  the  Kent  aisixesy  but  not  reported. 
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j>og  /I    1/ALMl  //    lO  HAMT   UTHUOiaHT  VI 

t  rtViftW 

Ral«e.       The  jury  have  discarded  all  except, the  pluntiff* 

»7£ll 


The  jury  have  discarded  all  except, the  pluntil 

h;/I)    •irift.';  /Ml')t  .t/:)ir    xh  lu  •)lnil//    Jllj    fif.ll  07i 


A^^ihmj^'Wt'&^mdines  (^is^  by  a  surgeq 

b^'r^Uh^ibVe^df;  ai^'^i'y^m''^  tXi 

charges  for  atfehding  a  fSatiem  in  a  ft^er,  unless  also  certificated  m 
•;•/.•  '.iir-.-:<   if'jii.l//  «si   iJi.'ij    :MJli:  fifuJ  Jxoii  odJ 

WiNGRovE  against  Hodgson. 

Where  issue  JJiCBBOM>  .moved,  in ,  a  to*Vi;  cau«^^  Itar 

was  joined  in  ment  as  in  case  of  a  nonsuit.    Issue  waiUjA 

earlj  in  th"e  '  Jtily,  in  the  y^a|tioi(  After  last  Trinity  term,  and  w 

vacation  after  Uyered  on  24th  October^  without  indorsement  of  no 

and  DO  nouce  trials  {jBnyh^  B*  There  bos  been  fudefauUJaiaiM 

of  tnal  was  ^^^y  f^j,  ^^  notice  of  trial  could  have  h^jRt  jrfv«vi 

§i?en:  Held,  •' '  ^  .      di 

lat the prao  for  the  sittings  in  Michaelmas  term.]  '  Befbt^'tS 

^r^bTthe  forniityof  process  ict,  2  TTiZ^.  i.  c.39,kpuft'ittfe' 
Uniformity  of  would  hav^  beep  entifjed  as  of  ZV^i/y  t^q^mtrj^qilti 
2  TTi//.  4.  c/  ^  ^^  present,  the  day  on  which  it  is  joined.  Trinity 
39.  and  that  it  would  then  have  been  reckoned  one  term.    fSm 

was  premature  ■-      ^ 

to  move  for      dissented.]    The  case  having  been  postponed  in 

judgment  as 

in  case  of  a  nonsuit,  in  Hilary  term,  or  before  the  third  term. 
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•    I      ,   ■;  . !  •  ' 


toetoiiler  the  effect  of  the  uniformity  pf  process  act.       U84^ 

ue  opioioQ  of  the  Court  was  next  day  delivered  by  .  . 

,   .    *.'..•  -I ■  ■■    ■  •     *i  •  ■  ■'  •*  '  ■• 


WlNOROVt 

Batley  lb.— ittefore'the  act  alluded  to,  the  pl^iff     H^^osom. 
would  haTe  had  the  whole  of  the  A^t  term  after  that 
n  which  issue  was  joined  (a)  io  wbidh,  to  try  his  Cf^uqe, 
ad  would  be  guUty  of  no  default  in  so  doing  till  the 
dnrd  term  after  that,  in  which  issue  waa  joined  (ft). 
Tlie officer  certifies  that  in  this  Court  two  defaults  to, 
tnr  iqost  iprecede  this  motion,  where  no  notice  of  trial. 
Ui  beni  given.    That  being  the  state  of  the  p^ac^qe 
Mm  2  Wm.  4,  c.  S9.  the  uniformity  of  process  act,  we 
bm  conifertetf 'idrti^  my  brothers  Parke  and  Patteson^ 
vhoagree  with  us  in  opinion  that  that  act  makes  no  dif- 
fcmee  lii  the  time  of  moving  for  judgment  as  in  case 
tt  i  ncxiismty  and  that  that  motion  cannot  be  made  till 
Ae  third  term  after  that  in  which  issue  was  joined,  un- 
Im  notice  of  trial  has  been  given;  in  which  case  the 
ttttnon  role  applies;  vtr:  that  ttfe  motion  may  be 
■ide  in  the  next  term  after  that  in  which  issue  was 

JoiMd. 

■  ^1  ■  ■      ■ 

P»  Cmiianfr-  {fiayUy,   Vctnghm,  Batland,  to^4 

^       ' '    •    ■  Rule  refused  (c). 

".'*■■■     ■■.■■■  ' 

C^JU^iAdbMM;  X.B.  tT.  It.  754,  t  eoQiJtry'<la«e.    In  C.  P. 

vl^ypyi^  i H* BhM  atS>  pi  twrn  coMic.; 
W;THllli'*.yM^iff  be  too  Ute  in  tlic  leooud  term  to  try«  no  defimilt 
I  ^iMuriied  tin  actaallj  cominittcd ;  and  a  motion  in  the  secpnd  term  . 

.((jflJb  db<^riM^  in  a«Mintrj  eaote,  Sbiohi  v,  FoOtingham,  ante, 

^^km.  .•.■■■ 

:\  . ,   \\  •  ■■  •■•'■"■ 


▼01.  rr. 


HiS^       •><:  <|ii(^i-nih',«i  '/li     i-  li.il)  ,/ll.!i>i  •.<     .•t'lri-titiv't  loici 
nnd  defendant  JC^'^^ii-jt,  feV"W.'^iie'y"ha"it'"aha"f^litlverf/  ailaf''aif'' 

had  worked  a.  1 1,,,  I    ii.>    )ni.|i,,rjL  j,   -i^ir,.,  ,,|    ■..•i,ii,l.iii;rin-;i  .l,^t   ^M! 

coal-pit  in       account    stated.     Flea :   general   usae.     Tne   flft 


It  was  ex- 


prove 


coal-pits,  and   ,:tf  Ui\u)i  -til  I     ^fUU'.Mlu  aSJ:  h.!  ljilnva,t;  i>ilii.l4lilQlt 

defendant  said  mutual  request,  balanced  the  prone  ana  loss  of  tneix 
ne  snoum         ^^j,,,^  ^j^j^  ^.]^g  exception  of  some  coal  still  uinoun  sof 

work  another    ji  :♦  ..„  ,!,,{!  ,  ,   ^.m.I'Xi.  ,  .i    t.  iiik  j -    if.  ><[  ,wig<#iil  Hilfl  i 

whether  plain-  debts  duc  to  tbc  nrm,  and  some  smalt  mus  or  del 
n^-ln!     T^"  due  from  it  not  yet  sent  in/^  He'wli's  atsi'  iloi^i% 


valued,  and 
each  party 
was  to  take 
an  article  by 
turns,  acco 


tion  nil  ail  were  (iivmea.  i  ue  piaimin  saia  newmi 
join  in  n6  more'coal  pits;  ct'efendant  sa!^  ne ^nflStt 
'  work"Anottier '  pit;  w¥ie't)icr  jitAed'l^y  ^iM^  \SI% 
rd-  W,  made  an  inventory^  amounting  m  all  to  T7K,  n 
!uatiin?dn^  of  each  articfe'^-k{idr'<ia^&  J^ 
the  whole  was"  parties,  comniuriicatelil  ^o  them  flic  !ak6iini!  'Wl'iwb- 
'valuation  *  seqtient  meeting' Ihc  parties  jigrodcl  tTi'df'tiil^  dl^tStUlil 
was  made,  '^Kould  \akc  the  wliolc  inkt<^riata  ahd'  tkVcr^itlii'at  llitffte 
Mibsequentiy  amoQTi'^  oIT  the  vaYiiattoW;' 1i6  ibWll:  i^x^VofiKie 'pila*' 
:^rec.d  that  "  ■^io'i,'"i{f '  them'  'in  coAscquelice,'  'ind  'ihik'micff'^ 
sLuUa*c"*''W6i{^«k  ft;t"'t1ie'a-m6iinV. " '" '"  '''  ""'^  «  •'''"" 

and  he  took      valuation  li'liicii  Was  bflfcr^cl  in  evidenee  iSciiAA  nft^ 


mainedun-   '      '  =!    "'     '  '  ■.'     ••'■.'•    ••       .    '    •.-I     m    MOi1j:-roI*i«IKn 

settled :  IIcld| ^li.'ff  (J)i»  >y<as.  n.  ir^y&aQtiou  po,  ^cpapte  fiud .4,ip^iH9( .  ffoin . tfaft mgg 
accounts,  that  the  plaintiiT  uiiulit'  sue  for  liis  ilioiety  ot  tlio  value  oftiie  mSSn 
arTd  utensils  before  (he  final  setllenicnt  of  the  partnersliip  accounts, 

A  valuation  minde  for  the  information  of  partes,  nnd  not  binding  on  AJ^ntj'ji  i 
made  liable  to  an  appraisement  stamp,  by  66  Geo,  3.  c.  1»4.  Schcd.  Pmt  !•  tttx  \ 
pi-ai$€we)it,  though  an  agreom^nt  is  aftcTHvnrds  founded  on  its  dat«.  ':     i  •    . 
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pirol  eTidenec.     Secondly,  that  as  the  partnerahip  ae- 
counte  limd  «iMi '  boeir  fliuUly  icttted,  end  no  expreai 

r|f^^ii^^^|>paBrfd  to.|)ay  the  inoiety  of  tlie  v^life  of  .the 

jP^^er^ti^  t^e  pW^tifF  coi^il  nut  recover.     Bolland  B. 

^^tbadefip^dttnt.  leave  to  enter  a  nonsuit  on  both 

,  Kdiiffi,  ^t  tom  tha  jury  tliat  if,  on  the  facts  proved^ 

^,t)i^'tliought  tlie  partnership  at  an  end,  vnA  that  the 

defendant  took  to  the  materiala,  &c.  on  an  agreement 

ffkf^y  l)Alf  tlic-  >iiiD  at  which,  tliey  were  valued,  they 

,^m\i  6)1(1  n  venlict  for  the  plaintilf.    The  verdict  was 

(bt  t|ie  pbiittjir,  for  hailf  ^e  amount  of  the  valuation. 

A  tule  liaving  been  granted  according  to  the  leave  re- 

Kried,  ot;  for  a  new  ti^al, 

,„|j^>,iAfe^a»cfar.  showed  cause.  This  action  was 
ijjiijmaiiifble  v^n  the  &ots  proved.  Foster  y.  Allan- 
ifUffi*)  jdi^wB  tjut,  wiiete,  on  a  dissolution,  partners  ac- 
,,tp|it4^)||etlKr  ai)d:  strike  a  biilance,  which  is  in  favour 
,|DfMa,.hiqlvding  several  items  due  on  a  separate  ac- 
.Jfi^  Pl^ ,  t^*  pthet  expraaly  promises  to  pay  it,  an 
.,lftiia)^faas^mp8it  lies  on  that  promise.  Here  was  no 
i,j|nNM,  pvftmia?,  ^ut  in  Smith  ▼.  Barrov>{b),  decided 
,,A>^  sapM^  ^y  ^  FoaUtr  v.  AUanBon,  Mr.  Justice 
Ajifar.acc^^to  liave  thought  only  the  striking  a  ba- 
,l|^  [fiecessafy.i,.  He  says^  "  One  partner  cannot  re- 
arer a  sum  of  money  received  by  the  other,  unless,  on 
,||lMhpc«  fitntck,  thi|t  sum  be  fouiut  due  to  him  alone." 
,1^  'f^A'  ^'  J.,  ai^erwardi  held,  in  Rachttraw  v,  Int- 
>V('}t'  ^*^  "9  ^?Fir^^  promise  was  necessary,  saying, 
I  "Tlu.  fti^hf^o;]  of  the  pre-exi-sting  partnership,  and 
,,|^,.qit|tval.|aefdpineQt  of  ao  account,  are  a  sufficient 
oasideTation  in  law  for  an  implied  promise  to  pay  a 
'^'MuKe.ou'the  MA  Of  the  partner  from  whom  such  ba- 

(a)  9.7.  R.  #9^    tn'MwvBb*.  Lwji,  sT,  R.4a3,  ti.  ihcicranti- 
(*>  •  T.  R.  «rK  (rt  Moh'.  VI.  P.  C.  368. 


y^-^'     .tboitgh(  tootJMikMtj  iWft  i9br(ipl^  IvipiMdrchfili  anA 

uffukemevA,  8QMLiowimtAimitty>i^  die  pfawtiSlitifffl 

frdsni(£bMM;T  J  J2a)iifiii'«ff4^ij]nhei]e  dJte  ^riaioiiff  eAdbi 
ki8)ibia\^l(^Yid^  ago»&.t»tt(rtfi»4)aai^efc;l#  jtriilmiaii 
hmfiid  qnj^.Memis^  lHienlM;ate^|jbeAw]ftmJ^i(fbl«iri  Ji 
))artmfd  ^i:BulitUajAgpfeiiierit(De^pmtm9  tM)Witaii|i 
jd  dittincli&6nl  fheiOthei;jpftW>qnihipiC»n<rtri|li  on  Jb5 
licrSeoondl^i  i  the  vvaltiation  ^  vM  i Adn^Ue  'jtMnqt  i 
attopjifcNTjiiliiWiAs  Dbl»  MQding>iimn^;';]MvtMia}diflii 
mcfardy  «iadeifQfflit]iemiQfbnB^tiQ«l'aoidalttoq9n4c^Ai 
jedgB^Ddoftitheiir  agpmfaenfe  Id'  tafcc;thb'jnMilf  riifl^  4i 
jMibyiloti^i  Aitkimo(nc^  \^H^  iliJfayliyyBinVakmA 
idatorialflpGQojwsrb'jttlitiid,  tbeeibBrndflb^JvasMocUiM 
obligation  to  take  the  whole.  Besides,  .flpnflS  mdb 
made  the  valuation,  was  called  to  prore  the  Taloeof 
thergDbda/;bd<  fi^%ht  [siNdl^ofi  ithmiq'&omftuiazBcdfe* 
tion^jnefreahedi  byilihej^bluaAtite  j^;hfcd>ii^^fcpfitoii 
^n^ii0c)»qt]9ito  iproAtieef at,) qiti^ijy poJieiaawtiiaiMi 
lnntm^SkiffiMf)d{ya£Ufleki(Sh  f.Uiiioo'jr^  oib  llii  iauoM 

MiiF.  i7<>/fo€iiiiiwp|»Qfftiid£thbi^Jr.(SM 
dtedi  for  itiMoplaiiitiii^(isftaia«i;hoifil]/ii<^^ 
oflteniM}  spe  <|iii6direr  titt  arrbtfabmrjac]«lnidkT^bfll«Mil 
thorny ^«ndf  Frofhrnti  ViuGoMidfimdyi^  fdtomothMrilii 
baianeef  wMat;  ibe  Awl  .f)if  1  att  t  itfaecftty  tiwJahip  i  mif  mUk 
Thf  re  (ihfr  ipUintW:  Md )  jjtefegdagfcwgpteoaa^ 
horsing' (^'CfiAdl  frem>:i2^^iifO(ifMiA>«^  tia^ 

(a)  3 jBing.  54.      ,      ^  (6)^ 6  B.  4c  C.  l49.  (J)  5,tt, &Sd. Ml. 

Xe):ttDiDg;  1/70/4(0.  &  hif75,  SitO^'intb  9(h  bt>foivifa  ^llgni 


-Th6)if<Mttb  IMdl'ipbtiikM.'bMil  ill  v^oactidli  ibgrithit    ^ophsq^. 

■lihidfbyaaiMii^jpftftftb  (hojflniriremflifidd''uns6ttl€dv>aib 
^Mids'llcliiBilif  Oiife'jpaiitHQti^blp  coal^  kbt  diluted  V>ff  idnt- 

Ihfe  lmeUgrikoaxtm>(^fibiA'tdk(tM  ^tnership  Jafiliroi] 
SttbMidfiA  eiintetr|i(»bAj  fiir^m^acwiAiiit'iB^as  kereiset^ 
tledj  no  dtoi>kw.tt<|t<iiaflplilthecl;t  ttbtfinjl  bdikitetsthick^ 
Dr  ipmhftie  tbi^dyifhade^  «s4n^d<bii«r  ^i\'AUAiunn^;y^A, 
l^rJcfiMidawt's^ii^rewneint fa'<^  thike  the  iiiattc)als|M&ii^ 
ffedlcdj^n^idf  the)^)BHpfei:4mdlrikrt«4ltfa»^  oFfthat 

pAy IhcrtimeAifarij^ t Thdf yafawrti^  bodndaheinttiei 
■dA«iHtfAufle(\ii^«flUrch4he^^kpeTtf  ifa&>tb  bddliyided^ 
•ndfdbaldgiititpdBfareftiiic/ti^  Admitted  lin/efddeHbe  vithf 

111  eukv  'Xh    UVo-Uf   01    Ij':!!;.^   ?;.',    ,fl0i)i.|;(r:v   -iji    r.)j;i:Ml 

lw>4fliG0fe]F(i'iti>i)^n|i  tttelffsi^hfatiidni^i  jtartJaer!  oannot 
wtiiUhiiMif iaettOi|(>igaii|it^  tinolhbr)  op  the  fpartnersbip 
account  till  the  accounts  bf  tbtt\£te^bav^\beto,!wbund 
up,  and  the  balance  due  from  the  partner  to  be  sued 
|VA4|ieV^attiiAr'«6akirig'itlHii'(flaittt.#ifiasc^  But 

fegFitpepab^blffijltdciibetiMen  theii^l  bi  pisirtjcnkir  •  tvaiMuic* 
tiow^lMiy  JtM»  litpwrattd  ^m  Aie  uri^idiing  up  of*  r  the 
{|dytad(bos«s»li)  aod^^wb^gfi'thusr  ihsuloted  iBitaken^odt 
qjlha  y^l<yii'^awr^(rf^pat^Cn€!r8tiipj^cdfastftllti■i^  betwtoi 
tiBf«tniitM«P8«pafrflMujMid^  iApd^pundfetit  dcfbt^ion  *  pfikt^ 
tt|fid^[eiib  (i»<iwinjohir)9G^  That  >  appears  td 

liETe  been  the  case  here,  and  to  have  been  so  pre- 
Bented  to  the  jury  a^  the  trial.  Had  these  parties  ac- 
tually divided  the  different  articles  into  two  lotsi  ac- 
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coofding  to.  the  fir^t  agi:t;qmpptj,^n4.,^|ifi.,J^fpR^5JjJj 

'V:  "      ptefntiflT would  b^ij  l^ee^i  ,^*^Mfif^ m^tMMSk 

Stophe.0.    fi,f  that  hi?  ^wty, .^^  jt^ift  jftyjt ,?,^p^k,,,,%J  %^Jli 

dence.  It  may  .V^^^b^t  tlj^y  agr^j;^,  ^ ^Sf^ 

aboold  tak?  the  j^He,  P^ne'^^>PiP':;<?Rf15flP^,V'l5!l 
teri^U  ;^nd  'ut^wM  yalvpd,  jpj^fv^^}}i^^.^f^m  ^d^ 
from  winding  up  the.^g^^ra) .  j^tperjjfio ,^acgj«j 
That  appears  to  have  been  the  nature  of  tne  bugc 

as  left.tp  andfoun^,  by  ,t|)3JJl,^,aq,«^,I  tlufiif.  j^^ff^ff 
an, implied,  pbligj^tion  qn,  t^  ,^e^p^ant^to^w^l 
money  fqr  tfis.ipWntfff^  ipoi^ty^  of  thp  p>atenafc  n 
mwaU  bq&r^  thp  iina^,  sct^lei)iei>t,of  th^ j^jen^^ 
ciwnt. ,  ]Kor  is  JTrqmfmt  y,  Cmphtttf^  ^ncoiuastent  wil 
that  view  of  this  case,  or  with  the  other  decisions  a 
for .  the.  qlaw  >yb^c)i  the  Court  there  refused  to 
by  way  of  set-off^  was  not  on  a  bargain  insulated  in  i 
nature,  but  on  a  balance  of  weekly  accounts^  of  wbic 
there  had  been  no  auttlumuiit;  ttiiJanirhich,  as  it  did  D< 
appear  that  the  partnership  was  ended^  the  balance  ] 
favour  of  one  partner  at  the  end  of  one  week  might  In 
against  him  at '  the  end  o^'  the  n^xt^  ^d^*  ^it  the  lloil 
winding  up  of  :tbe  paftnorsbip  ^q^pqjjtv. y.  Pf l»;|)fW 
by  the  agreement  of  a ipwrd^n^er^only  \ba^,  jtji^^tjli^yi- 
ant  bad  acquired  a  righjt  tq  ta|cq  Jl|p. ^f^n^^pgm 
sion  of  the  partoqrsUp-  matafialsvandf.fltpqf^j^jjf 
Bovill  y*:  Hammofifi  no  accpunt  ba4,  t^n,  fje^^jp^^jj,  gjj 
Upon  the  i|U6Stion  whether;  tfei^  v^J^^^M?^  ,W^iIII 
admisaible  in  evidence  under  ^^.(^^lOlJ^^^^^f^, 
S9.,  it  seems  to  me  that  stat.  55  Geo.  3.  c.  184; 
Part  I.  does  not  apply^  as  the  Valti^ob^wk»  inilflih^ 
ing  on  the  parties^  but  merely  for  thebmutiialmMI^ 
tion,  though  its  terms  werie  afterwiiTdis''4dti^t|^'.i^ 
foundation  of  a  new  and  distinct  agreement  of  irftMiflJ 
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,  Vadsham  B. — If  any  matter  be  withdrawn  from  the        1834. 

mJti'^^ii^  ^tl8iiHJAthhd'^n6^id'y(ll0<tbirt«MH<      ^'**^ 

t^yi;  iili> the'^ol^'^ttt^TiAAii 'edMterUl  te^'adt)      '" ' ""'"' 
juieil,'<r^'iiiii  ^^\^:'  TUtk a^m^t  «a»,  M  ef^i 
<iafldf.'V'^'it'ry''to>'tie' «'  t^hsikidh'^iipkhitd  Iftoiii 
die'^  si/<tleiil^ht-1J^iilr4eti  t!J6^aMiieftr'f6t>'the'etMl 

■iMid;W'l^^'iii>t>ttoUUtiMain^.' ^"''""''''  """"' 

iMiviiii!   Jill    ii.  •,!,!. ...r   ■,,;i    .,j..;      ,,i:.H    -.i,  ,.|.,..    M.iil 

fw'tiiMimne;  wtllid^t  h^  kte  t^ii^n^  in 'fMkf'buiii' 

vii,  Kquired  fh^  uteiisilit  t^sfK^iiHH^  WhhiU  fli^  ti^VM^ 

fd'wu'maAe.  ''TUct'riih'sactibta^ Wa^ 'dk^yiy's^jiMiite 

m  ue'rcisit  Idf  the  ilccoubU  uiksettled  tetweeir'tlitf 

^^•'  '"•'■■'• '■'     '■    '  ••■■  mifi'dftJChargW.- 

-IHII   ;,>ij,l|..;,i     II..   _;...■'    J     ......    i.      .     .,.    r       ii.;-!,.      n,    ,  ,,  f,      .,i 

'I'i'l'.'     I'.'    .'JIll-J..  M.     .-'    i    ,    ./.       i  .   ,.i:  j.      •:      :•     ,(|    .    .-..M.... 

■•'''  >•  -'.»!:  -iiCMiT^rTTiTTr^:'!!  ,..   i|ir?^,:. ..  .  ^.i  j,..,i  ,.  i,ii 

*'   J  "JJ.ii.il     'i!:.,:,],!.".      1./.      ,11        t.lJ:!.   ;       ri"      ii.ji-      H,  '.;h 
■■|  til-  ..  I       '.        If  I       J 

'"_    .Il     .'.■./  ./        Mi-'       .:     h.       •       ,:      .      .     .  'il'IJ      i        '11'-  •      '.I    .'..I 

f,,,..    .], Thomas  against  IIewes  and  Others. 

TRESF'ASS  '^ifpaiM  Heww  the •  lUtid  ag^tlt  <lf '  iEnri  r.,  the  tenant 

''''iPkuii^£,'iud;fh<i6lli^r'^  pLfnlifThi  an 

U  ^A  ^It^ikDkitted'  in  taking  YM^asion  bf  i  ft*  fiirm'  liold  "<'^>'>»  ''f  ^'<''>* 

1,1  _      •  ,       •  .  p!ws  against 

Ubdertt^  iEil^l:  '  j£r.  Md7.';  wfa6ftct^  as  attorhies'  for  F/slandagtnt 
the  dey&flat^  W^rt«')iUo  aitomi^i  fbr th«  ^rl  in  a  wrk  ^""^  ^''^'"^   . 

^    ,  ^  ,  possession  of 

nipl^,  Ih  'i^ydi  thie  latter  -Ma  idnintiff  mhI  tho  ^rc-  iVs  farm,  held 
Kitt'phidtird^<^aimtv  Udd  which  was  to  bavet^n  llettd^^s' 1 .?' 

'ul.^  .I*^!      »  .:.     1   ,*.  ...       ,    ,    ,,  ;  ,    ,:  ,  .  ,j,     .,     .;,,    attorney  in  sc- 

'M^lftpcp^VKi!'^^.^^.  7**  ^.  ^'1  ^"(1  ^Uo  forthc  livnd|ngpii(.in  the  acUon  of 
InipiM  wlodi  was  tiitxttahcially  dcfeiidecf  by  T}k  counsel/  wrio  iicld  his  general 

shiR 
had 

itta  aUelarralB'Vf  ^Coqrty  onaffifbviii^W  JEf.  iinid  i*.  d»^^  Jf,.  i)v^vtr  (;avc  authority 
Iseoaieiit  to  sefde  any  action  or  matter  in  ditercnce  between  tbcm,  but  the  Court 
rafiucd  lo  iaUsrfere  in  favour  of  ¥.  in  a  summary  way. 


%**lft|lH«^    IT.  and  /.  having  informed  th«ipllmilff)tfattb^ 

Q^ff^wMl  <\aflMi4>n(  tti  be^oiriedX  onr  SAsM^U^yvSitl 
.mi^A^i/tb^tb  o£(!lirb<m>beld:glen9falielaiaeo■Ifn^ii 

bV;irrf^ilfi4»ejbl»i(mia#QtiD^  totiihdufdik^dDgtMli 
^{iyMf|.2?ft^if  ijM'\(rhQmii9i^y,  Htijoili^wind  \OiaufrtiMk 
is  ordered^  by  and  with  the  consent  of  the  par6A%3Airi 
C9mnpf4'.^4)  ^tonm«i{  that  .the  1&s(\of\.the  jiiiicnnCki 
Pff^Uc^iap^  ftVVQfn.to  d^tewme  jtbisi^ayao^ittofcd* 
djT^wi^l.  ^Amirit!ii^fl|sther;dfd'(lMd;i.b^  sucfafOOfuMit  i 
^fi)|Q<f^ifl(r(tbabl^^ffoirm«otf  iielAiby  tbeiplfiiitiffbf A 
^gb(^  Us»'.Ji^r;i.FaimQUtkAiA^^^^ 
^ff^  I).pi;d,vF; l4aun^^^\y,  .alid  thaiialLthedpfaiiitiff 
p;)^re^,«i)4;r)a||ai)  therein  ^aball  h»nwd^vBjibi.wAmasim 

^^  mhfi'^^^f^iatii^  ^Oi.fCxdxaM,  by  sufliroo] 
9fof^<\,(j;b«tji»ritu4Jl'i2f  leases  tahallbe  enfeeiifednbg^dii 
sf^-I|f^tif^>ritbeM^li{K;n6eafof.inieIi  idefeisesllodbelKMii 
byi)tjh|9.P<N^yrT0i}t4i»ng.lbe«flKiev  >  ADdriti£'aI«Bt)id6lMb> 
VXt  8M^h^^:;iHi94^j;Mr(a9  >«fp«^8ai^  iiocdA 

shall p^  tbe  (99:Qd  (H>slte.of  tbi0i(iautoiaiiid(th^2finM) 
sqqipj^iPi^  f^  wor^^r  itis 6cde»ied^v4hilt tU£:dU 
o^^^^h/^uer  mAyibe  i«pMed.  that  thisj^blte  iMfta 

/.'QtttUw  SA^i'^^.theMpwii^aHr  agenbtfthalSLrl 
^>Pf  ^h  4^  ti^Pibn^  i^gento  Cor  fltecplaintiffsttfRF 


TffoMis 

"9. 


MttK4i/iM{fli^tttfled{']]iOi!iiijP.'  Mil  n^l  ^titefr' Intd  '^Ay 

kuimihauoliefcie  iUMl»rilliiiIji)rd^iPJ'dbav0tv^->ftiyy 
i#iti|)eD*aiib3cbiIiui5  hflm»ihe«ii'mfld^'<wittiMt'htt  aiu'- 
i0Af^imkA  ^wWoh  ^^  oondmf  \>f  the  def^JldMt  Iih6 

•oOtacfidi  jAffimtjrMewii,  iotJJbelMtP'6F  th^' ekri^'^d^ 
riaaleAlpoBaHdenijptttfMKUit  4b  t6ei|MAs'6P  th«l'bt^f 

lUia'4u8flD(ri^cD4iJfftkey^dier^^^db^*Tk«faAi  6^ ^4 

ife^(idM^]ii8«br'agnittweb  order/^f^^^   tfgainst' ^Ay 
lBMni<iaiift9i(^  itU  .ijilMl>4nattt^  Hb^n'^djourh^d  "tbe 
UftlidiijtiUotba  v^dh^lef  itMi>I|>tJbl')btfd  ^likBliim 
iriftdTfjcbiifUodQESiit  fapHng/bee^  ^obVfc* 

|lBii»ia«t«Kiwa8g3rBit,  oiv^lt^fidfaig^biefa  -aVminil^'j^rd^^ 
fititiod  liPiviiiaAeV'iteitilbeilMMer'pt^^  tslit 

iyta^pilftd^Attiih0d>  AdJUxati0n'(iii'6lh  «/ahi^>yi '  '^ 
'iCb  2Ut  Jhki09y^C9ieHdlge'  f^eijlv  >mcft«d  to'  s^it  Addd 
%tfa|Mk  oflthe^iffderoJP  ilidt'  priiw'  made  itt  the  ^As^;* 
tnd  the  nile  of  court  thereon^  as  reUitedto  Lord  'F&l* 
iMbk  liiSfaefiittdaTiit?  dC  Mtt' ^B:  iftie  ietu^^ '  tfttbii^y, 
Aia^frftt  Ibeiiirft^iMiiid  feir  the defenaonts  tble  trial 6F 

being  propoied»  he  consulted  with  the  defendants* 


!!^*^*^     and  that  they^  he,  and  the  defendant  sSmomifMmM 
vi  to  the  arrangement  proposed ;  that  he  bad  no  aatha 

anSSSiL  ^"^^  ^^^  <Mv)<^ '  i|ie||ci<iate< •foruor  f fletdcf^. tfakinM 
libiigiit  bybi*^  ag^slNth6  i^kbtiffyw  akyijcHbdAi 
t^iU  diSbrmoeibttwcdbtheiiyOiftoiM^^ 
cMseni  t^\tbd'^a]rtrienl  ofianyilnaiiic8(b}i«hfrM)A« 
tb'<lle*t)l»inliff)oii  taeddimtJofNtfaisloc,  anyt'dtfaeBMl 
oiiifhaik'&e^ibouUlbettomelaflMMytM  dii|r(Otsi«A  q&i 
jvHiii  iii  .thisdoanse  ist  <the  ilaatiGsmioMtfiaMMPot 
afliddvk'ofiibe  ^arl.aJsoiktotecl)  thuilite  dUdyoMiti 
tOJkei^ireiiAy  MHttfndbiotia  Mihta»vef.ltoi.Uii  <j|tMi 
Mvj  'Hi^  or  anjr^  ottmrj  ^)ei^on>  <  ^ negotintftlfciii  <j#r  Jp 
this  ^cCion^bikX the  \t«nnk  m^ntioMd  inntbfifQrtleii^tA 
^uisi^  »or'an!f^iteriiid»whal8O0)i^et)}..|ind>(Aiii'litfi<^^ 

ifaathiot  antf^bouofllBl  lOn  >lAs  !behalf^{«ior)diArAiel4il 
(^r«hnhb]Se6iilua.8BidAttormjy:o^*  ao]|r(j(>tIi99^ 
Blikd^afay  larnageiMnti  iwhalaOeireri  ifon .  iai;tittliiptji 
tMs  t^uaekiaB!^  faiaiiiier|iaiid|tltfitbthi4jwfe|i|kfl 
dEUUNibr  naeognia^  or^acqliieMaediim  /^l^4ar9^|i|gM 
oriteriw4Bonteiiiedr  in^thetirdlBP.fOf  .ml.fri9%  J|M^ 
jfumiAy  ftrpildiated  il  ota  thi  first  ^intiiMtHin  th«Msj& 
»|1jS£ry%-Bi  Gei^erallyapeakliigi.whevtttnLjigmM 
traoti('fo9!his'prhioi{nl^  who^disajvotra  h«ffaig:9Nifl|] 
amtbovitjriso-  td  /omtrrfci^.  andi  suoceBafnUy  |MHb% 
Ihbili^' on  that  igrbnnd>>  the  agciati  fitandaas  tito'ilJ 
of <tlM  ptitMJipal; alid  B^erBonaUy liabfeQii)*  f&i^  i 
dkeidUre^'isliould  ibe  altered  oaMD^'jGT.i  tFlwf[|  ipil 
shMtd '  hiive '  becw  madb:  mthia :  the  fiiMb  Sdm^^/t^ 
latst  tevna;  4>r  ai  lea6t  as  aoomas.the  Jiblio&4tf  MpM 
^iisr'6«rved^on'Ix>rd  .Fo^moti^A'a  ag8a|t;iilhfMfifm 
rbkl '^li^uM' be  noir  granted  ^mpayntotibjFrLoiilil 

Harruon,  3  T.  R.  761 ;  3  P.  Wras.  279;  Kennedy  v.  GauoeTa,  4lR  i 
503 ;  RoKoe  on  Bills  of  Exchange,  383 ;  Banoes's  Lex  M.  49.  Ai  k 
reacdj  ogtbisi  (be  »gem  in  catie  fw  deceit,  aee  MUft^k^^Mttivi  i| 
AdoLU^ 
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7lnulllhj;  Oil    I»j:|l   .li!    fill-     :  |r>,    -ji    '.j    'i     m:-  .v,,,.||        -.Ij*, 

HOnnodbH  sliMred  cause  iomaffidnvtts  disi&nGilyMsLtmg 
^MiHukad^ii-  wtfhiLoTA,  FalmoMiK^  ^Morsiea  •  Mi  all 
the  isiiuMb. tMhtitiied'  in  Ae .  order  of  iiiai/fpniM' >  ^  •  'i^w 
W'dbi^iMwfliiiUievity.fiwi  tbe  caFl.lo.'^viifiT.  was  ne^ 
qttiMtoiiroMeivtB  autbolize  the  latter  to^cdnsenfc^o.lfaat 
oMkiif)  ftti  though  Mrv  iST*  ^ad  no  uittnictkMs  fron  ilhe 
#yi  to^Mn' ikllo'  this  *  pavticular  jarr»igeniehl,  he  had^. 
<Mi%ttMriieyoi^pfenfe(l>iii»  the^ra  aigiineval  iatH 

lMV'foUAd'aie'eai<liii  aUof  Ih^  .  Whether  JTw 
Ai.memVtri^MtS^ > agents  pro  hie lric(^:  is  a  qiJiestidil 
kMptell'iii«iRJiAn«l  hna^  In  Fibmr  yi  Ddber {0)9  mt 
Mie(*il6f '  iteftw^de :  had  been  made  /with  consenb  •  oC 
^WM'^iibAkttolAieS^i'and  though  the  arbitrator  had 
Mi0'  Ml  '<tnoi^  thiA  •  appoint  a-  meetingy  fbe  defendant 
ilM»Mil|^  Mr  aside* the  order  nf  nisi  priua  en  an  affidavit* 
MMiig>dMlft 'sb^  hidebtpressly  desired  her  attoniey  noi 
if  WMM/ tie  a^  mfe  of  reference,  ^the  cotict  reftised 
^iHtAoo^'iMi^itigf  the  defendant's  remedy  was  by  ae- 
tioQ  dgMfensti  her^  afttomey.  Iri  Molt  y»  Smitkik),  Lonl 
iSUMiMid,<'«il  b  for  Bfr.  l^adweU  to  coiiaider  vlie- 
Mteiioutbetiaedloglve  bis  oonsent'^r  bu  cUent. 
V^ii^tfb«B^  tiidiistactoniti  and  ^he  will  be  bound  by 
iK/^'  If  l6b  ttonhent  t)f  the  counsel  and  attornies  on  both 
^  Wtik  suAcisnttiiiho  absence  of  the  parties  tbemr 
ttlWli>  gfiii  ui6on¥^niencl^  will  arise.  The  tike  if 
fcifius  bt  no  eeference  of  all  matters  in  difierenGe. 
VhHtlf  ttMCMrVft  nime  is  not  on  the  cause  list,  he*,  was 
dw  lObktiniiat  pac^  in  the  cause,  and  his  general 
i^kliikitfh'f^ai(hiiedio  secure  of  the  defend-? 

^  oonnsel.  Assuming  that  the  earl  could  disavow 
R^g.  the  authority,  no  distinct  act  of  his  appearS| 
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'(*)STMniU4a6. 


(h)  1  Jac.  &(  Walik.  675. 


L 


^  ^1  \iM^§W  fflE«^¥iiPEI6lkpHT  MI 

tiwxil/kcc'*  B^f  aside  mi  atticniiiyiii'  w  ili^MHkMeiftHfVU 

e!i^ji»^iftiitt?di^^'af^tii^e»''li'^^^tuaaif'ft'^ 

rauuttiiig^  The*  j^irciral^^rate'  Vb  bbiMfmre  %lin9%lumii{^  Stt 

notice  of  the  objection,"  and  sufferkl^  titfifeY&iyiP« 
el^ps^  1^lJjK»it,  ol^ejqtiop  w^yt  thqre.CQp|^|«^jtP9;^ 
an  interval.  -i  ■  •■  -..>. •-    ■  -..i .-.  .-.'■.■.'!;  ia/.weruiiah 

-  'I-'     ■•     •■  .-'.ii:     •  ...-.iH  v>2  (4) 

{•)  1  Biag.  187>  i       (fr>  S»J«l!'«Rep«t«i  «H!<^.  .8?,,|, 

■  .    '    •'    i  ■!•  .'j-iTj  111  .Amu  ,»  1 


%W»J*P  OHteir/ WMfOft  W^c?.  pf  St^e  %t,  »iy){)iqtii^9f^, 

igmmt  ;}/fw^  ^fj/w>i(^,  jbr,  4i8<rt»e3fing;  the.  jmlp|(<»),,  f^y 
«««*  Wig^ti  wfi»Pe  tf)  pFo^eeiin.that.sMmn^yjf.ffftjpffpij,. 
«i(i0paiAiroHwd,j^;Jtta  twvei'«ijijt^i«i4,bis,»^otoex,i;fl, 
Unjil'^p„j|vi^.,tjlm  pwfry  inigbt.ljripg!hwfWJ.ti9iu],,  !ITMi, 

'WHjBy.jtlfts*^*)]..';.!...-  M-."'     .i-  >.  •:-.i..,r. 

■^intwtrd,  WaUt§r  ▼•  £aH  GrcuMnor,  7  T.  R.  171.  • ;:  /•«  ,  i.t':  nj; 

WSeeBiera  t.  Dii&any.  iSalk.  70;  t  id.  787;  Ld.  Rajro.  246; 
Hoit,7«;  SUttik  1T9-,  It  Mod.  199;  Carth.  462»  S.  C.  and  cilMl^gu«ndo 
^^v.  Bnkam,  3  Wils.  374.    And  see  1  Salk.  89$  Djper,  $I7| ».; 
^V'BMNf,  IB  error,  6  B.  &  Cr.  S55. 


en. 

1./ 


■    *  » 

.m..())f;k<  beM^„  Aff.  tUfl  iappl^ipnrliiagrrb^f^^jifpidlll 

in  f)in4  t^,^flv(«ff^^*ii  ^b^  fi^^t  .Uint  ^ejr,mm  MnfwUlsil 

,iJ[iff^yflt»,notj^  iff  liM^iiA" 

yiq^  ^tm  teniv»  b^i(v  ^gxep(ilpQ^  l^iii^.fii^tmmtkfttiif 

^,  jTuK. ,  Tbei, attorney  is  w^.  fBt^4«  to,  to»(l^ifiM< 
;9i9|atA>  ,rttPrpciy  h  tlw  ; w^t,  bqt .  gei^nJly  ,M^hi«7«l- 
t^N^mjr- 1  < .  Npif. .  jtjhii  ,a[ip]^Qi4iqii  in  tp,  4et)(iaidplil«ifiiB|tr 
of  nisi  prius,  on  the  ground  that  Lord  FnlmiMtJk  ttfA 
given  no  authority  to  his  attorney  to  do  the  act  he  did| 
49d>  tberpfor^  ippit,  bwad  byJt^  it  ^  w««ftil»Make 
t^Ylf^  rule  abftolutpy  wq  should  decide  c<Ui^hiftiMyilmAe 
iq|uaitiQn,9i^bether  an  attoirney  Ji^«  m  geiMndittitbdiftjKii 
,^ui4  hJB  dwit  in.^uch  4  case;  undiif.  b^btui  Jwjjldfcll 
theriBfr^'^vhadf  in  the  present  .in9taii49e^»tb($ia«tlKM|j|l| 
of  Lord  Ft  to  isoni^pti  t^  this  order.  i!ByiMiid^iJn||pflli 
4hoMldhip4er»  if.not  cani{I|i4«  t^  p^rtiea  fiMs- obfaiinm 
the  d^uiioD  of. lilie  regularly.  :opmtitiatediittibutid[(bi 
vbifib  IhHit .qwstipn  QQgbt  to  be-tideid^  olilonjtotlftvaH 
of  Any  decision  ^estabUahing  oujr>(>wte<te(M(}«sidefii^ 
agreevient'of  .parties,  at •  nisi  priii^^  and Jl  iBxmtfmAiM 
that  it  is  not  conferred  by  tbetstatole  a  andilOrdlSflbfl 
c.  Id...  It  ia<iaid.that  wq  may  intdiffem^'as^^diqroTdtiiol 
nisi  prius  has  bieen  made  a  mile  ofpoPiBtiiribilt^  il)iM 
different  qneotidu  whsthevtheiordertsh'oiiMl  be.tonftMil 
by  attachment,  or  the  party  kft  ;to  biii  atilioiioi XliA  iriht 
of  authority  from,  Lbrd  J^abnimtk  tasUia  BlUawk^lh 
enter  jntotlua  arrangement,  seems  to  i)(ieiAi^.ke«\i|ali> 
tion.to  be  raised  bereallter»  in  case  of «  diatri^gaa'^lMg 
movied  for  agajnst  the  former '  for  not  peefiimuig^ 
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il^^it 'tiii)ihlf  fihttli'  iiN^M < the  dldkipfi^d' iatid't^fiVd 

itolK'lil'  «itfiiriKf^  'i^  ir^  shc>bld  tirev«Ht'U  jti^ 
lD>'de^idfAg  births  faetA,  ^ildKcinirt  ((ijf^errolf'bfntfre 
ri^iilThe  jkMM^df  the'^)f)plit^ti6ki  k'ahdftie^  rekisbn 
liiitlhlh^>ftiild,  bat  I  ddiYMlMM^  my  ^dgtiient  oh'tbrtt 

^^jj^yoN-  \    liM.I      lt.,!l     Itf!!J:il  ?     '?•!:     i:..   ,-    !'«ij     ,.|ij     \., 
f   ftfil   |*>i.  'Jill  ir|>  •!    'i.i-i- j|  !-j.      It        •    '  llr»ili»'i.  •■••   ,*•>-}  '. 

VM^kmkW  B>-^]f  I 'had  'b^n-  calted-  bn'  ti6'  decide 
mlbBhhoi\i^I^ahithitkin»ik}VkttA  bywhrfe  Wk^ dbn'e 
ijfaiiimttdmey  when  at  th^'kssi^e^;  T^hotild'  hsrvb 
ohikl  whetheri  Ii«  was.  Thifef  ti^iofi  beiWg  brcitigtit 
■iikMi.tbi6d«fbiiAattt  fbr  an  act  doh^  W'Lcf/d  J^.^s 
Hii«i^ni^-lhe  (Sbiitse  o(*  bis  empltiymemtyii  imAf  be 
mUiPtAMii  a •eMfie  in^ whicib  Lohl  F;  is «ubMJikiflAy 
^tartyi  *  Sut  aMliftiiig  hiib  tb  be  -  say  'th^  attdrtiey  y;oiild 
itratibeotiiost  bind  'him'  furtfief  thaTiln  thkl  tMde. 
ttigent-euk  Kmiybiiid  a  prinbipiil  Vrhile  he  adts  within 
Mxqpei  f of  Ihb  authority ;  wbereaa  here '  tlie^  attorney 
kttMbii'liiiii'tD^  MifC  liot  only  thi&  cause,  ^hich  tiimiM 
lafarfinjulry  to  the  plaintiff's  posnensioin,  but  iilso  other 
itii  ofi'faiorB'importiince  in  which  Uord  i^;^  'Was'  ii>- 
vaAsd.  niBfatl  resbinyibpmioii  again)st  tbei'vuldibn 
m  kUneM* '  af '  tbii  apf^alfon;  which  wa«>  -  tioi; '  ktiadb 
)4hB«91«t  JbmUay,  though  ad  Idng  bofoi^i  atftttie^Ofch 
*La§d^'FabnautVfi  agent  was  aware' 'of  the  <ar- 
at-the  assises,  and  the  order  of  nisi  prinb 
tmJkBmtii^wip^oniltkeGih  November,  and  served  onlxird 


tb^OiA^tiqaiBADMlioiii;;^  -'  ■■■'■.  ■■u\^>V  i,-ioJ  lurttoOT 

pwntod  cwt  fcy.itJiM!g|i>r,TTB  ■HoridlprebWiltftlw/^iltai 
frmi^ilg  tib«qdteticnui.tIib:piDiiSr«MlAi.  'itlJlCifei 
of&iwd,.er,eit}n.'ioi8coiBilwt:iif'^-the^Ue)'ri«S^i')a4r 

of  the  pardes.  In  Fumival  v.  £oyie(^0i«llig<y)tal 
order  was  afterwards  suspended,  and  finally  gupersedec 
on  aflldaviia  "tttttiiig'clr^iinnt&itceB  to  sbow  that  tin 
plaintiff's  counsel,  wbei^  thf^  cooaeotad  to  the  terms  it 
the  order,  had  not  been  informed  that  their  client  had 
positively  rejected  ^.Aa..^Mne  Jwnw  -when  prenonrij 


Gurnet  B. — This  application  is  made  by  a,  p^Jt3 
whft;  by  S.  hh  attorney,  consented  to  an  ordetiOf  nis 
.  priuttl'snppbfted  by  an  affidavit  of  that  very  attornq 
tbatWlJad  60  consented  without  autliority.  It  is  n^^ 
denied  that  iti  this  action  Lord  Falmouth,  if  not  tlie 
Qomini^,  i«  the  substantial  defendant,  and  that  Mr.  S^, 
tfaotigli'  Aot  a  party  on  the  record,  is  the  sube^tan^. 
defendant,' ind  that  Mr.  H.  is  his  attorney  in  the  wri^ 
of  inquiry  ahd'those  other  suits  with  the  plaiiUifT  ni(;ii-. 
tioned  lit  th6  order  in  which  I^ord  Falmouth's  ngqie '» 
on  tHe  oi^dr.  Kor  can  it  be  doubted  by  whom  Mr.  ^j, 
was  em^oyed  to  defend  tliis  action,  as  he  claimed  pu^, 
ticidar  counsel  who  had  a  general  retainer  from  Lpr^ 
Fainumih'.  Then,  after  consenting  by  attorney  to,tbi|f 
order  at  nbi  prius,  he  comes  as  late  as  the  tenth  day  of 
thii,  the  aecond  term,  to  aet  aaidc  tbe  otdtl,.iititbMk 
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l4i{IKHnn')ttbeii#rtIetf'«f;<ni8ii'prifis  -flionl being 'liiiidlii' 
%Mj-»(itt)«0i6<i>nofic[4<riunil[tiIuT«  blMnt-pMMiitiy' 
gnenthat  Lord  Falmouth  voaiA'aoi  o«nieTrti''''A4tiW' 
tKHares  should  tben  have  been  taken  to  stop  all  pro- 
t^^t^thPlwdir i(t  ioBbead'of  whiefa/ttoflB^sifonoPllie 
EnK^  jdefwKtfld  ukL>  ^Tstt  op  in  punuancb  of  i  t  r  nor  I 
■'•mtfpp  t«]f«BtDi>inTalidateit<  till  after  th«  AbUbe" 
tD|j^  j^4fpK>ifyt'«Re«nt  sT (lie  second' «piiomMi«nl 
t°lWi4l>f>.-C(Mfa->IE»ig»Bl  this  appliotHoiti  th«reftMe.' 


TnlJM.i'! 


1.!-  luh 


Rex  agaijut  Maberley. 


^SfO^  (^r  ihejiiiornetf-Generat)  moved  for  a  rule:  A  fint  for  an 
iliiolufe  in'  the  first  instai^ce,  for  a  writof  imme-  I^cd  eramc'f 
diife'exteiit,  to  be  tested  on  tlic  day  on  which  a  fiat  for  morethnn  a 
■sexUfit  against 'the  defendant  was  doted,  vizn  as  ihf,  pUcntionfurun 

lidi'ia  a^d  'i'ehruary  1832.     He  cited'n  pasfiagc  from,  """"*■  V'"'  , 

tt   \S.    'i'  **'  '        '         ■w^''  ■  court  rcfusctl 

MaoBit^  f  Exchequer  Fractice  .(a),  stating  it  to.  have  m  i^nt  n  mlo 
M'liaa;'lfliatan  exteiit  may  issu?.  at  any  distance  pf  Jjj,"?™ 
tiBCutet  the  inquisition  and  fiat,  bearing  ^este  on  the  tested  of  the 
Jijifi'iitnichthe  fiat  was  aranted,   Ini?ej;  v.^Kcc(ft).^^pfi^t  bora  ' 
•  iiew"e3[tent  issued  tluco  y^ars  after  the  ,or!gii(al  one,  (^,?"- 
tatti  ^e  'flay  tlie  latter  had  issuetl,     Tho. filing  tlie 
tfiditlt  &f  "danger,   and  all  the   proceedings   at  the, 
*fia'Mi^"ti^  tiat  was  signed,  enabled  every  intenne-    i 
'utepiiliiifaBser  M'Inov  the  existence  of  the  extent. 

(•>'M •Hl.Ilctanmc  Brmeh^  f6.  (b)  U.  tr,  n. 

Tot,  IV.  A  A 


V, 
MABKSUr. 
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1834.  BAYL^y  B.r-Regalaj:lfr  (b^  (9x^ii$^1|9iU^lw«jr  daU 

JT^      thed^yifcia^uefc    More  (dhtfiipf.ft  y€{»r(iM^  JMWcPhyp<1< 
iinoe  the  ^tiheiu».Mi»p.,.J\i»iiitaitgii'M 
wtfthin  the  maKim,  vigiaiMprifattf.nffii.dlwpkW 

ndiD  may  be  remote  refidiM^,$hQtMi:m^niufk'irfS^ 
they  might  :w«ll  ooncOude  tb»t  tbe(kS(rta:Of  tfatfifiaftbiiRg 
the  d»y  «ft  which  an  extfoot :  wgbfe  1^ .  bfMiA#  iM'die 
day  on  hnrhich  dtat  procardiBgiif  i98iied«Afci4dl/VMU 
hate  iflttied..  In  Sea  v.  jBrifOf*  and  the  taeatfilMl  ia 
Jfanitti^'tf  Praetice,  there  had  been  pnenioiis  AitwMt^ 
In  uBm  ¥.  Bruoe,  Wbod  B.  thought,  thatif  wteotaMBOi 
suffered  to  be  ante-dated,  it  might  affiMit.iDlinMiv 
transactions,  and  disturb  property  in:  |theiihandk:«f 
remote  vendees.  In  CfiieB  Wk-  Orovier  (o)  aefMal<i£lbe 
judges  repeatedly  bud  it  doirp  that  ou^exteat  eughtJMt 
to  be  ante-dated*  \   j-.:  irm^'^  ^}•i' 

Anas  took  nothing  fay  his  iaaotioD.  :  •  .i  •  v/^'U^ 

(«)  HoVari,.a47*  .■:.■:  •■.■■■:  -.nT    :(.=!, J/:;:' 

(6)  And  lee  Ace  v.  Harvty,  7  Price,  tSS,  eootmry  to  diote  i 
(0  ;  CI.  &  F.  7S ;  9  Biogb.  ISS ;  M'Lell.  U  Y.  SSS. 


* .(  •  ■         ...»'-'■ 


..  ■    ii  ■■:i* 

Strickland  against  Maxwell  Esq*,  ShtiMM^^ 

YoRKssiRE^  and  Another*  . 

A  printed  in-    H^RESPASS  for  breaking  and  enterfa^  dw  pkiMin 
J^TnrtoT         !««>««»  stables,  outbufldiDgs  aqd  dotesl  ^Ml 

a  Ibrm  ofde-  ■  '  i 


mise  of  a  farm,  badoriginaUy  contained  in  the  habendam  vtat6%  eiwttiiigksisffif 
from  vear  to  year,  but  on  producing  the  instrumont  id  evidence  llic|y -«erei|bssl*li 
be  struck  through,  and  were  proved  to  have  been  so  ttnick  throutfh  VefimHMiAh 
of  the  instrument  by  the  part)*  chni)^.  The  remsining  words  oFdtfaiis»MM^^ 
tlie  temi  of  one  vear  Aillf  to  be  complete  and  ended,"  and. stood  immedtsisly  iM' 
ceding  those  which  had  been  struck  out.  Iloirerer,  many  safc^wqiient  sllridhiW 
remained  in  the  leases,  which  seemed  to  be  only  applicable  to  a  tenancy  lorloifif 
thnn  a  year,  or  determinable  by  notice  to  qait:^Ileld,  first,  that  die  woods  MW 


SrticxLAiift 

V. 
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AMb  AMet'g^Mi^&tjv/ieifeingi  iti<yiring,  and  taking  pos*       18M. 

■totolttf  bf  ^hih  ^p»,  trkmftBiig  coirtn  and  gvaM,  prai* 

tfnAigifheeii,  hedges:  and-  fenoeif^  filling  up  ditches,  and 

lilMfefi^i|lM>f{4^  the  use  and  enjoyw  JJ^^SSr, 

diml^eifMi  AMU.  f  S^^nd  cornit,  for  an  eacpohictt  from 

Q0ltifai^*'^oii9Vl(laniddi    Tl^  countj  &r  an  expolsicni 

ftlMil^^it'-tt«Fdfliig»hMsey    sibling,  «nd  outbnildingB. 

MMiHssbiltyde  iKmis  asportatis^    Pleas:  not  goiltjii, 

«id<Mi^l)iip^chi)  justifioattons  by  defendant  Maxwell 

miMtlf^Yoriihit^  and  Uie  otfaeir  defendant  as  his 

W3iff/iinder'8b  exeouti6ii  against  John  ThomoM  and 

JtoterPiShlilft^    Issuei  ihehBon.    The  cause  was  tried 

^pfbie"J)aiiifaa^C.  Jl  at  the  YorlshirB  summer  assusea 

l6SSI>fM'.TbeIphnntiff  "was  lamUtMrd  of  a  harm  let  to 

fJwimhSmti  by  the  ibllowing  histtument  of  demise, 

iftl»if4tb  iHotMnnAsr  IflSl,  irhich  was  produced  at  the 

tiial,  rigned  by  Thomas  Smith.   The  plaintiff  agreed  to 

let  to  the  said  Thomas  Smith  the  farm  and  premises 

(upon  which  the  supposed  tiiesiiaBses  were  alleged  to 

luEve  been  committed)  from  the  6th  day  of  April  then 

next,  for  the  term  of  one  year  fully  to  be  complete  and 


tkrMgfi  might  be  looked  at  to  nicvrtaio  the  real  intention  of  the  pnities  in  so  erasing 
liMB,  and  consequently  ihat  the  tenancy  was  for  one  year  only ;  and  next,  that  the 
sipulationi  ioappiicabre  to  such  a  tenancy  roust  be  considered  as  struck  out,  or  ai 
MupliMM^  aniess  the  tenancy  should  continue  for  more  than  a  year. 

o^tliE^flBiik'iBsdraf&ent  oJ^  demise,  after  a  covenant  for  payment  of  rent  by  the 

teniir,  it  was  agreed. *'  that  in  case  the  tenant  should  duly  observe  and  perform  the 

ftvml  oorenantft  ami  Agreements  thereinbefore  contained  on  his  part  and  behalf/' 

iod  should  peaceably  quit  the  farm  in  pursuance  of  notice  to  do  so,  he  should  be 

iSBMnira  way-^gMgremp  t»-  be  tiken  firoro-  lands  in  sHds  or  tiirnips  the  previous 

iWMer.sych  crop,  being  to  be  left  for  the  landlord  or  his  incoming  tenant  at  « 

mU&m  toie^invAe'\iy  arbiiraront  or  ^n  umpire  :~Ueld,  that  this  clause  did  not 

ffn  the  tenmnt  the  right  of  possession  of  the  land  to  the  exclusion  of  the  landlord, 

ftlUie  id^ltMaiinatioB  of  tM  year's  teoascn  but  at  most  only  a  right  to  go  on  the 
Uk  ImpniTe  ifie  crop ;  and  that  the  landlord  might  maintain  trespass  quare 
^kMWD'ftifl^lfojiV^infi  possession  of  the  crop  and  hinderiog  him  from  naving  the 
liquid  4iccapatitod  of  the  land  after  the  j^ear  expired. 
-5Jlirhiths»i  Wi  pajfiatat  bf  the  teat  was  a  oonditioa  precedent  to  the  tenant's  having 

r  .■■■•■;  A  A« 


848  CASES  IN  HILARY  TERM 

...  I  . .  J  O  1 

iR^i*        ended  (a),  under  certain  rents,  payable. r  by  two  earn 

^'^'^/-^^      halffvearly  portions,  on  the  11th  Asiv  .of  Octoberjuu 

..?t^^r,-    the  .6th  dw  ot  J.27riZ  in  £ach  year.  ,  By  t^e  saM.agsee 

MaxWell     ment  the  said  Thomas  Smith  agreed  with  the  Blaiiitil 
nwlArfdlfier.  '^^^i  i>"'  »n-'»  {(T ji'vo^ -1^)0.  fri-^TB  o-.r-frf  fk>vjfn  CWT 

repair,  not  to  plougli  up  the  grass  land,  and  that  h 


and  seed  husbandry,  me  said  two  .crops  shpuldiratlN 
.taken  In  immediate  successioni  to  each  pother,  put'  tk 

'mij;  /liTh  ii>Tr.  HifP  !^.:-    \-vy'^*v.  ^jf'f!!*  ..-if  l»un  irriffii  or 

said '  Thomas  Smith,  his  executors  or  adfnitMjBfariUanL 
siiouldfUjbon  such  lahds  sow  .his  or  their  first  CBlMf 
corn  after  turnips  with  a  sufficiei>t^,Quantitv  of  mod 

continue  to  .occupy  the  said.fanu  and  premises*. 
.    The  instrument  also  contained  (ampngst  several  wer 
,  fe?^::^?)*^  i»seijted,^  ^n  leaBesj^ tl^e  ^fopo,^^,cj|pK 
as  to  quitting  tlie  premises..    ,  •  .    r       i,  ^, 

''And  that  the  said  J^ajUer  Str}ckfancL  Imihf^ot 
assigns,  or  his  or  their  hicoming  tenan^.  at  my  {^ 
^fter  tlji^  Jst  (Jay  o{Janmry,vx^(i^^^ 
^pn7,  when  the  said .  Thomas  Smit)if,)}if{  ^^fcq!tfg%!ac 
a^flainistratprs,  shall  havQ^ : given .  o^, jiepc^y^^f jpg^  * 

S-^^^^Vpr^^^  ..(^,T«^ .^?1<^  premises,  «,^^Yft, i}|}l^l}^ 
to  enter  upon. and  to  plough  and; ctiltivftte^^^^^ftj^^ 

in^  sumi^er ;  apd^lso  shall  have  the  .jisy^^^ftlj^^ 
ottue  said  farm  and  premises^  ^djshi^li|i^yeJl9]j^p|t|ftp 
sow  wUh  seeds  and  harrow  in  the  wm^^ 

'  ^<«>)-Wcns  litj^ flawed  the  uords  ^'c^m  m/i^m ^rtt^'ii  jei^^J^iHf 
fit^ihaU hAVf  iivenjix  mpnUti^^ctke  delfrff Mni.ltif  iifipilli^^^^MMy 
had  bepn  struck  out  before  Thonmi  ^miih-  signed.  ^))c  inatfuipeBlrv|f^ 
ii»ns  a  form  prinlctl  willi  blanks,  ancr^yanh  fijlcd  pp  forusc.^        ,. 
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1  of  tlie'fallow  or  turmp'janus  rrdm  wlfiich  a  way  or        183i. 
[birig  crop  is  (d  be  tafeepi  as'is  ^iftep-'menticmeO>   ' ' ,        ^— v-*^ 
^'also  contained  a  cla^se'fhat  ttii^'tenant' 6tiaft''lie    Stbimlind 
^ed  the  cost  price  of  all  scetl^  so'wii  Dy'nun'tfie 'p»fe'-     Maiwell 
kg  year,  iF  not  eaten  by  atieep  or  catde.'''A  clause 
i 'the  way-going  crop  wa's'isfoWow:'      '   '    ,  "'' ' 
And  the  said  Walter  SMchktnil''3oiiii\CT^y  amie, 

in  case  the  said  TAomds  SmitK,  Iiis  e^Eeciitor^' or 
iniatrators,  shall  duly  "otiservo  and  jperforin  me 
afkl  covenants  antl  agreements  ,li'ereinbe|ore  i'on- 
iA,  Vn  bis  a'A^  ffieir  part  anci  'beti'alF,'  according  to  the 

mWnf  uid  meaning  iti'ereo^  and  sliall  also  duly  arid 
xaraygiiit  the  said' farm  ana  premises  iri'purapanpe 
in  sdch  noude  as  isliereint^e'rore'nicntione'di  he  or 
'mall  M'elitiUctd^o'a  way^going' crop  of' corn' not 
iilUh^'' itiittj' '  Acres;  to'be  ikkeri  frorii'ffiic^par^'Of 
l&a  tn''nllkg^  H  ^faanliave'Iieeii' in^'seedsjiaQov 
oroTp^'^t^kten  otfwitn  sheep)  u^e  p/recedirig  sum 
t  a  Oiere ,  shall  riqt  at  tli'e ' tiiiie  of  qiiiltjng  he  so  muph 
[  iRiich'' lias^^^'Wo' fallowed  or" turnip ' fallowed, 
I  tlie  defidency  shall  be  taltei^  from'  qucli '  pt  the 
iSi'thm  tn'se^eds  as  Bb&ll'  fall  in  Hue  jiourse  to  be 
I  ^tbu^ett' dtit :  Wcid'Wliich  way-going  cr(Jp,'*^t  is 
!i^'&ynre'^f^^e^ri''the^artWlieVVlk>jBM 
ttW'iiia'  Wkleir  SiricRland',  hlEi">eI^s  or'aasigiia;  or 
ttiaUnk^te^n^'at'a'filuitibn'^W'hema^ 
W^  att 'bnl^  'in'  tbe  IMaHrier'lierein  mentioned, 
<iiib}^tci'i(ibdlltitit}li  thet^frbiti  of 'iV.'^^.  per  ac^ 
ttii  dtiatHiid'aDk  takes  bf  the'Iand  on  which  it'sliall 
^fbiMi  8hd'tllsd"all6Wfbr'tlie  expensed  of  reaping, 
iHiKiflgikiidaefi^iftig'th^'WiAijrop.'*'  '  '  '  ''  '  ' 
ft'iM^/llSSSj'tw'oexecutiohs'isbifcd  against  ^mna$ 
ij&«Qd  twQ  .otherst  under.wbicli  the  nlioie  <dC  ^Ih^mea 
M'f'CTops  and  efiecte  irere  seized.'  The  sWierifrts 
ieers  glii^e  Dotitie  of  having  taken  possession  to  the 
lintiff  (the  landlord)  and  his  known  agent,  pursuant 
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1884.       to  statute  56  Geo.  3.  c.  50. «.  3.^>rFli«  iigbtV^MPghite 
notice  to  the  sheriff  tlilit!  TeniintBmatit6tSf4tdm<^^ 
Smith.    The  furniture,  cattle,  farming  impteneati,  and 
M  AxwELL     ^  ^he  tnoveable  effects  of  the  defetfd^i^.  wi^  ftll  bj 

nnd  Another.  .      ,    .?  -ai 

auction  on  the  6th  and  7th  AprU  ISSSi'lOiAimili^tM 

day^s  sale  the  sheriff  paid  to  the  plaintiff's  agent  the 
rent  which  was  then  due.  The praaiMs^^  iitlMe ^M  was 
insuflScient  to  satisfy  the  execution  Aral  »0tt<iclu  MlMk, 
as  the  sheriff  had  to  sati^  4  pfi6r  AJsctiifett'lhtfitDSL 
On  the  Sd  A/ay  last  the  nanttM  aad'-<iilii»db'P<wfc 
vahied  bjr  two  persons »  one  appoilrted'^)liy4lM^]^Lilllif» 
the  other  by  the  sheriff,  and  l^  an  \ail)^iWk&oilW% 
the  arbitrators.  The  vaiue  awandedJwatfMftaiiiiMasi^l 
to  the  sheriff*  At  tha*  time,  vl&  <bflffeM  thtaiktMl  flfci 
commenced)  the  sheriff  offered  to^giveiii^to^dM^Mih 
tiff  possession  of  the  grass  land,  and  Mmiii^^lM^ 
arable  land  as  the  tenant  had  bo  right  W^tif^  bkWf - 
going  crop,  and  in  respect  of  i^hMi^  htf  ^^irftf  tW  HA- 
tied  to  any  remuneration  toe  p)eiiig6in|^lor-Mril^%lifc 
com ;  bat  the  plaintiff 's  agent  de»aiBitrf'^ttsMiitiftM^ 
the  whole,,  as  well  as  of  the  gnawing  ■iiapgi%4iei(^%s 
the  tenant,  denying  the  tenants  right^  timdmij  uttjN 
going  cropto  .  i  >  •  -i;  ..  iij;i.^ittr  ii^rfJ 

The  plaintiff  was  excluded  f raav  ^suboiiiii  ef^lMf 
part  of  the  premises,  and  no  imt  iltttra  abtti()tti|)<iMe 
had  been  paid ;  Moskiw  v.  Kmffkt{(A}i  l^^'UMDA- 
fendants  it  was  contended,  first;  thal^af'eilHiBift^^ 
session  by  Thomas  Smiih  was  contedi|^f^llMln{|fcr 
than  a  year,  and  could  only  be  dtCehnined  Ibf  v^MOe 
to  quit:  and  also,  that  having  a  rigto  to  A  itfii|"|ttly 
crop,  he  was  entitled  to  possession  at  t^^aie^  ^^VliSh 
it  grew,  as  there  waa  no  evidence  that*  the  diimAu 
affecting  the  right  to  it  had  not  been  perfotnaiSilP'^^gte 
chief  justice  directed  a  verdict  ttir  the  )>UAit9l?^|M^ 

Ca)  1  M.  &  S.  t45. 
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fc»»^J|giii»iftWit  rt#ij»JBfeQtitif  i^fteinurt!i)r  ftte>5(>gaafto 
)Mtf«l)p»vilVrlietoitllRU^  <wofda;trf  diibiMim- 

m^  .liwJiditTife  whfah  jMae  m?  jaotweio  qoiftivjKlqwbite. 
4»/ilir}jdkiri}<te*«)  but.  tlMiiAiiBettliy  artete  frenfei  the 

am^M^MiUe  Ml.  Utoikngarr^^enb  ^  a  ienaaosr  fliom 
JPMT^  1IEIM»  fipf|^/lM«b)lhej:tweie  ^tfrigbaHgrJntdilded, 
1m  mfkmk0vnt»Vyti\im  therilwrler  teiwcKefrtieil  l^^tbe 
i(lrti9ltii«t^i7^iiMtorti^  ^iuiilge  Hie 

^IWttioft^ttwIteroi^ti  kiitoodiiinimDi^is  heweter  cl^ 
•BAidiMMb«fMhiB|^  M  »f[ra  eqwUy 

m«  /JprtwdHheBft^  ofifuratiiveisbowsi  iio»i  rtDoiigly 
Ibair  intwrtiop  to  exclude  ft  longer  tenancyidxaqifor'a 

ijnjiriUliJih  r9Mfiipi»f^«  JK^tteiaiMinorerthMto  two  enps 

l#0CM8i|f^,  wAHf  Id^'thft  fiml  ciVlp  of  r  Mm  mlbtt  tak^ 
jillye. flTilw <lwwh, tbet  t)iift  i|«rtfiiiiiwit^.caDfen«.telMMy 
ipKI  ]MM  ta,y«fiviviK>tiktermuiaU6  liU  the  end  of  three 
fi9ppi.*^jeMlt«ii  Tto  cemtmictioik  wpwld  jdtet  tbtf  dn* 
j^l^ip^ ; of  fh^.tiyrm. contemplated  by  the!  parties^  and 
'lllflp^ , f xpi^aae^  by  them  inlblehftbendttBi^'.ii^off  d. 
,%f9Mr>  t<  I  (7(>Af»«(a):  ie  io  point.  These  a  lessee  co- 
rffoanf^  110^  to  aaajgn  the  premises  without  leave  of 
iMp^r^ffjPDqiiMed  always  .that,  if  any  ^  the  ooyesiaots 

(a)  4  M.  &  S.  205.    See  Critp  t«  Price,  5  Taunt.  546. 
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hsicke^y  itishflOitibei  *hn¥M  !fo)*iitiibile«db]!(iloiteieBl0BiR. 
Thsxe  n(rBi'>im'io6veiknl;!iM^^e  le^^^i^  ptit  titetf^Aak 

for  b»adi- of  > the  €OveH&nb  ndt  t^atUgn  $) ifeteitetmiA. 
AtifoiTui/i^err'ix^ddbt  tovejebted^ri^^  ib'cduldbDGttliet 
8^ir>iriitbieertaii]ty(i9b«H;  wA3  dM^iiftent^ 
thek>TAyfseifefJtA^rmL3M  adhere>to  ibe9fprd8^.t>§A9iii: 
;^^ A)^  in^^at  caeevitvjbigbi  liaMd  teen  tbM;  fiaimim&Si 
ongioaQylsubseqiienb  eoKrepaBtg/whtch  weie*^flrudiJ  — |) 

bblidum  ^cibg  expgeba^glrouldtftretiritowBtJaiyiiiiihigi^ 
enms,  nnlHefe<iDq[i  i  onl^  wise/by  iiaifli<attdki|^aBn9i|H^^ 
pain^jitiMjdi  otlie»iaiiilM^ik»fpa^  bfilberiDi|tmllMHl{~^ 

¥dikt'e8tateilh0  '^mptee  8}mlldiavbiimidifat'r«iiflits(tQD»  }m  - 
slntt^hpldlilMi  tfaiugr.gmntoi^'gmatedqf^'ii  60iul£ft^4b3 
''Uibriiatnil(^gaipc0ieftoibe^.cind!tb  litikit^^<l|e^d^rtaiii<3fEioi> 
tte  eBtate(fc>^isBi:>tiiatigi»Kted()Hy(ihe!;pnnMitri  offiUMi" 
deed);!')  rTfaeigtadraliimidicaticm^lCtfa^'esMrWl^dp^^ 
po^  iDytcoiiBt^otion^iilajvibgf!  the  picttinfp  idiN^' 
cmtroHediUDd  qusAifiedibjr  the)habtadtNp»t6)j2nbz]ii|[y 

al80ia^and:a1>ndge<th6>derlaii^  ((rf^die-e^^ 

'^(NQte^iTMder^iaiidificrenoe  .betweedt  atr>BBlai0<irrt»i 
pMiniafiB^jmpli^^iaiid  as>>est;ate  ejBpre8Md;tlbik^tifit^i 
gKani\m/Aeniti(to  JS.  •g6nelsall3^-  tibie  haMe^tyfiiiiptii atjpif 
aiidiCioB6teictu>iKD£lawJBan^8ta6e  fimilfe  ^^inMr^tf  cfUif. 
babettdum  be^fiwiyeaars^tit  is:good|iatiddmjl  qiiiiifjiili» 
■'X.  jfi:.iiA     -1  » .  •'  i.         ■.:.'  -  i')ii:-»:   ifDii  :)iif   uJ  Jrfj^h 


(c)  Hobart's  R.  170, 171.    As  to  the  habendoni  frustntmg  the 

sec  id.  and  1  E^st,  506.         ,  /.  .   ..1 
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imbmiriifapcftiof-itbpHonlyiiiilhe'tpartiBiipi^^       aodAnodie^ 

ttnaffdideeiit  ^De|mgnaht  IheiOfmitOftiafcbliheryfhe  first 
ifir^oAiSorcHOtirediiaidb  tb«  jbrfter/rejeetedif  except 
Bfe&!^^Bi^-«peoU  oeascnii  toi  tb&conltary»:  y  Siieiht 

■ptf>hNJ  Aaan^)ifoilowenreiv>dbe  dacuKs^wIiieb  Utfoicr*- 
Udib  i"tbiiaii0]fi<£K)tii^eaF  .t6 ^yeax^mm^nit  neei^ 
iyiiaCTmiBte»tr><Stfo'i^ife !  thabeaduii  :>  !I%«^i/irdidd 
^lenAre.  tf)tiie  i  bfoant  iremiBkied  I  ^ 
»idifi1yGaF9laM  ike^faief  justice.  a*»tlie  tUisil  ihc&ied 
kA  iq^oioti  ftKat^diaiiiitniikeBft  ojpdcated  48  a  Sevise 
-»9lBaft'iii»rtdili(  iand/thM  i  the^atipahtidn&  mmtiib 
te^Mhal^  Aietelisteinedfdni  cateotli^'  bedding' :cbiir 
D^ij^l-liSayfesriBil  Aiifyipa])t'lBot't]ni|>pluad)kr<taftlie 
itilii  betneei^a.bndlotdattd.a  tenant  from: year  to 

kibio  tfcfi  posaetwpDffemaitty  itirtdep  »the  daiae-  fei^  the 
jn^KEDg  ^tpr?li[(IPithe  ^tenant  had  <  a.  iigfattb  tliat 
^vae)dbii8eAiiiue8tion  did  totgifehiin  a  right  Id 
jwaiMteirealoftfie  land  oil Vw^oli  it  stood ;  %ut' to 
[tiMmMjatfedr.  fos  aeed^  labont^  iand  ekpensofy  ^n 
pAkr^kr^tf:  the-,  rent  and>  pef fbrnmig  •  th^  :  covenants. 
mv/wktf/t\\ttppemied  tdi  be '  in  arreal^,  and"jPor^<f  v^. 
iphmlf(d^  iitoyo  the  payment  ^6f  'it  to  have  beto 
lioflWop  lipnKtedent|''indiont  performing  wfaiek*<iio 
ht  to  the  crop  could  exist.  [Bayley  B.  Might  not 
ith,  as  tenant  from  year  id  year^  be  entided  to  ctd- 
li^'diie  land  for  the  way-going  crop,  for  which  he  is 
be  paid  at  a  valuation  ?] 

i)  Bae.  Abr.  tiu  Qrants,  (I.)  (h)  4  Modem,  09. '  ' 

r)  5  Atk jot,  5S5.  (d)  6  T.  R.  665  (iil  error  from  C.  P.) 


8ruaM.ASi> 


8M  .CABB9n^mUAX^ilimU 

MM.         '.^9m  S^i^smA  4knaidm  k»iJ»vtf^T%  iikii»  rale. 

j^yry*     founded  «n  (be  word»  wUbb  are  «trubki;ifMt<jr.'Shii(SA- 

stnuneMfc  muat  be  coQsimed  on  it»iovn  fkiaw^Miii  « 

it  BOW  «Uu)d9i  viUicmi  refegence.  to ^jiiy . fiidt»oijdarlei»  ta 

lion  eKisriiMioto  it«. .  For  if  the  dealtttatioaeiiAf  ibK|w-  ti 

ties  Jit  tihe  tim«  of  esecutiogjaj^'Wiitteiit^fMirvntf^  4P 

wouM  9fif  avail  to  vavy  iis^tfeoti  .neitbMii  cpi<AiBr4Ct  s 

_  i 

at  that  tmeJ^  evidence  for  that^itaitiMM.  ^QChekMi- 
tion«/»fjlh^.]^artiea  ia,to  begaAlered.jEreiiiiitfabivlMfcif 
an:  in«tru«eBt|  net  item  .ai^  iaoUted  v  eipfewoi  rim  ji; 
and^ifaiiy  difficulty  in  so  doungi  arifea^frein  Hie  [l 
of  cfoa^tng  «huaeay  lliat  conatni€tk»  sMMft 
whieh  wiUt  give  etbci  Uk  the  gieatoat  paH**  TkemlfiiAm 
regudha4  to  the  whoW  intlMineiit  it  iejfoundi  doaBlhit 
the  tenaney  waa  from  year  to  yearij  oit'  f«r  ItMipdithiiia 
ye^Tji  if  aetie^  to  ^uit  waa  .n»t<  igiveft  i«itUn  tfaacjUri 
the  exiNreMOB  in  thebabend«n:twiU>iietoveAtrAK\ib 
Ofeiiatioii  to  ajear.   It  ia  argued  that lifjlbetafloiaHi 
deyoise  fov  eae  year  only»  it  miiet  lie>»jdeaiiia<fdB^^dB 
years  at  leaat;  hut  ne  wordftin  the:^b|dbenAum>liirik<tf» 
tenttaqr  W  that  deratiom    J£  th»  AkalMmimmaimtkdm 
read  w  A  demiae  for  one  year . «l)r»  that  viiaUvube 
aii)bg4»Gtt  to  the  oentiagenoy  whether 'Aa<iee4ii  inH|t|eil 
g^veOi  ia  the  first  halfi^year;!  for  it  «{^peani  iiipaaUfce 
other  pa^ta  of  the  iostrumeDt  that  auoh'jettiiiteaeeti 
ioteaded  to  be  granted. aaahouljd  iconlidu^jtfttii 
Baned-hy  anoticer    [Boj^kyB^  Thi#.ipatariiine1|< 
ftyrred^ai^abaoluto  unqualified  lfrai^:aiHb  leaae  i  fe^* 
f^^r*    Th»  tenant  had  the  same  .r^ghtoiaa  ilt:ik 
be#ii  ^.tenancy  for  ten  yeuri^of  whiolv  iUs-ism 
last;  he  might  prepare  the. land ifiirftI)e:B0zt(Jyeaifi 
crop)  so  as  to  be  taken  at  a  yaluationi  if  he  hadpaidilii: 


rentf   I  think  we; have  a  right  to  jook atthpiniiiiwipiiiM  # 
a»i€  ox%mdlty  stood^  vis.  for  one  year,  4nd<)K>:oiriroacv 


[ 
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TiBir  to'yehr.    W^find  op  the  Ikke  i^  Uli&Uktpnnhut,       t99t. 
fM  lidte  words  Wfakii  'wofildibii9e'gliPM>  Amb^  mam^     ^^-^/^^^ 
aloa^«hifttifntiBHm>«yea9«re sMiekidlit.^  Cli^nttiils  t. 

tilMri  aj^liealrib  to  diaft  kmgei^  ttrfuutty  wirkAi'thte  ^^^^^ 
mmmi  iroids  woold  hanet  a»ACed>  and  iMppKottUef  4b 
Aflf  M»t»  tff  tfaingB  wfakhr  tiiM  era«^iiad  Mribstltwted 
k-  ttdr  flM».  ^  i  Tlici^  ought  iw  not  t€»  cooiiito^  €H««y 
ikm^mmfffMoMB  to  dM  taaaiicy  from  ytaviflo  yesrds 
ilndtUrt»  aad  w  nuidb  oidy  tO'i«inftiM  1ft  rtielMtM- 
■ioi  sk  k  qqdioffbte^io  tbe  tetHMQreiteMfed?i''1kAly 
MfttliapiAailiff  kqri  tb^kase  was  «rigiM%''ixiMMrfc 
ipaal»  «B»  ;iraj  add  wu  «fttntoi48  ahM§d*to''aiM>- 
IktcA}  That  Mmld  be  t^^^varfthe  ^Ifedt  of- the  iti- 
:ataaBaan^  tincaiw  wonda  w«re  oaM  contaiiiid' fo^it 
vluck  «*  not  ihaetimm,  andwcr*  fiof4lUdi^4l"illie 
iUm  dE  ita!  aieemhiOi.'  But  no  liet  ao»  a^^iirt^  hMi 

iheeffiselafi  the  mtrtmcnt  itgelf,  it  iMilng'alPJiMih 
it,  aa  if  oaataintd  lit  a^  aepavate  pii^.  ^  [ A>^ 
ifjfiiB.  lALCOttiiof  ervOT  nri^tgife  an  ofiMoiii 'on '  tUe 
lealicmrtiiMtiPBefthatdociiateat;  fWafiieriiiriie-iifi^t 
Aei)pot  Diktheiecovd^ortbe  fiict  night  he  feMt  whiAt 
^aeda  latood  oeginaUyy  what  woid»  weirv  ttnack'  Ottt, 
atod ) what  otiwra  weae  Wititten  ih  their  fltead.]^^  Hiat 
veaU'ba  to  ezphnn  »  written  hialni&ii^t*  bgr  penfl. 
Sappoae  weadalo  faci wnttcnen an  ennnslr^ ebufctfiMfe 
dbcebe givea^  diem,  because  they  wen^pr^Mredi  wet 
la  ha:  in  the  erigiiial^  bet  appeared  ta  4uife  been  tAtee 
adhatilated  by  the  pattiea  on  mora  mature  adMd^? 
fibypoae  that  the  werda  ase  ad-  completely' exsMd' that 
they  cannot  be  decypheredi  is  the  party  to  lose  any 
he  nof^t  hare  had  if  they  ebtiid  t    These 

aeeeaaary  consequences  of  the  doctrine  contended 

far  by  the  plaintiff.     The  fair  eonstva^tioB'of  die 

•whole  is,  that  the  pasties  contemplated  a  tenaney  which 

mi^  contmue^beyond  a  year;  viz.  that  the  feiiant'WAs 

to  have  die  fiucmfor  one  year  certaini  and  dien'fiOm 


'  ■  -  I     »;  - 
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1834w  year  to  year^  unless  notice  to  quit  given,  oeudcs,  if  the 
^'^>'^^  terms  of  a  lease  are  doubtful,  it  is  a  rule  that .  the  cmr 
TRicKLAND  gj.pygjJQjj  jg  ^^  Y}Q  ip  favour  of  the  lessee,  who  i$  ronsKTm^ 
Maxwell  .  as  grantee;  Dann  v.  Spurrier  {a),  Comytf^  lian^onjaiid 
Tenant  (&),  Lilky  v.  WUtney  (c),  iSeaman^s  cisk  (ij. 
Every  deed  shall  be  most  strongly  cbnstri^  aJB^^ 
the  grantor,  and  the  grantee  shall  take  iy  tl^e  p'refmioii 
if  they  be  .more  for  his  advantage;  so  if  the  coDstiQC;' 
tion  be  doubtiTul,  the  deed  niust  be  JFkvouraiMy,ja- 
powided  for  him  (e).  Iii  Wright  v.  i^ksdn(f)  the 
material  word  cook  !iad  been  omitted  Irom  tjfe 
but  beijng  clearly  an  omission,  was  intrpduqe^'in^  l^tijf 
the  court  as  was  plainly  intended  by  .the  paftiefli  on 
.he  g^nd  U».  whero  i  ™.U™1  .erf  ^q^dW' £ i| 
been  omitted  in  a  lease  by  mistajLe,  and  Qtner^wiiRB 
cannot  have  their  proper  effect  unless  it  be  intrqpjac^^ 
such  lease  may  be  construed  as  if  it  were  so  inaeroi 
although  the  particular  passage  where  i£6u|pr  jo 
stand  conveys  a  distinct  meaning  withoui  it;  IBaV' 
ley  B.  Equivocal  words  there  received  a  icoiitrfaracfaoD. 
The  words  used  were  "  great  chows'*  and  ^panwooq,^ 
meaning  small  refuse  coals;  and  the*  lFl6U8e  ^l^^ovoi 
held,  that  they  included  great  coalsi  also/  tt|ieie  aie 
many  cases  to  fihow  that  a  particular  word  oinitfed  mr 
mistake,  but  foimd  essential  to  the  ciSh^xi,  mav^Ee 
supplied,  after  first  showing  that  it  is  required"  ^by  u^ 
context.]  Here  one  of  the  stipuktions  m  qu^SEKmv 
wholly  inconsistent  with  a  tenancy  lor  one' year  ibnK^ 
for  instance,  half  a  yearns  notice,  though  fit  for  IPyeuV 

(a)  3  Bos.  &  Pul.  405,  reHed  en  by  Lotd  EiMttm^'in  bm  r.'tm, 
9  East,  15 ;  and  see  Dann  v.  Spurrier,  in  Ciiancerj,  7  Vcs.  S51.  Bail  f . 
RiehardKn,  3  T.  R.  462 ;  Firgumn  v.  Canuk,  t  Burr.  1034^  w^  «MlM«* 
Sec  abo  PfiM  ▼•  I^frr,  17  Vef .  363.  .   ' 

(6)  1st  edit.  81 ,  106.  (e)  Dyer,  «7t  a.  f 

(d) Godbdt,  166.  (e)2BtfKt3.  .  /   , 

(/ }  1  Dow's  Pari.  Cas.  141 ;  see  Lord  £Mon*a  judgment.  .   .. ! 
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teDai)c^,.uwboUy  inapplicable, to  a  tepancy  for  a  year 

Secsndly,  it.u  coDtended,  that. the  tenant  was  to 
pave  not  the  value  pf  the.  crop  only,  hut  the  crop, 
rjor  by  the  agree;tiient  he  had  clearly  such  a  right  to 
tn6  way-going  crop  as  would  include  a  right  to  enter 
and  take  it ;  ami  if  he  liati  any  such  pglit  of  possession 
tlic  plainiifF  luul  not  that  possession  which  would  .en- 
sile him  to  bring  trespass  against  the  sheriff.  Crosby 
v^  Wiiilstcorth  {a)  shows  tliat  Smith  had  such  an  in- 
terest \a  the  land  as  would  support  trespass..  [-Say- 
Jey  B.  That  case  applied  to  grass,  the  natural  prpduce 
of  tlie  land  (h) ;  but  here  on  the  13th  April,  after  this 
year  expired,  th^  defendants  locked. up  not  only  all  the 
gates  of  the  fields  containing  tlie  way-going  crops  (c), 
but  of  the  homestead  also.  Smith  was  on  the  farm  on 
the  6th  April.  Going  to  the  land  and  demanding  pos- 
session constructively  vests  the  right  of  possession  in 
the  party  entitled  to  it.  The  possession  of  the  wrong- 
doer must  be  actual.  Even  admitting  the  outgoing 
^nant's  right  to  get  hi£  crop,  that  was  an  easement  in 
hun  ^c  that  p^irpose  only  ;  but  the  geneji^al  rightof  the 
landlord  may  remain  to  bring  trespass  for  other  acts  done 
to  the  close,  e.  g.  for  placing  stones  there,  or  for  uung 
1  a  wa;  to  jetstones  from  it]  To  hold  that  the  pay- 
it  o^  the  rent  and  the  performance  of  the  covenants 
£>i||M^  a  cimdiUon  precedent  to  the  rigl^t  to  the  way- 
ilpaig.  crOpf  ,wou]d  entail  this  conae[[uence,  that  if  a 
'ftlidKpg  of  ^nt  .waa  in  arrear  for  a  single  day,  the 
traant  would  lose  the  whole  benefit  of  that  crop. 
ffpldiag  V.  Pigott  {d)  decides,  that  if  the  lease  contain 


f^<'Eul,an,fil>9|  McCo.Lit.tb. 

(t)  And  SM  Ttmkiiam  t.  Ttautll,  3  Prioe,  987  ;  StimMrt  *.  Diton,  7 
EMt,900. 

(r)  A  eoBplele  takme  jpoMniori  b;  the  ilieriff.  Sm  {i«r  RMorrfi  C.  D. 
9Pri.W0. 

(a)  7  Biag.  46S. 


k- 


S58 


;  CASES  w  HILARY  TERM 


1834.       DQ  stipulations  as  to  the  mode  oFquiitingt  die  offgeing 

J^^^^      tenant,  ifl  entitled  to  bis  way-going  crop^  acoovdiogrl^ 

V.  the  custom  of  the  country,  though  the  tenia  of  -USr 

^  A^^&   t»9f  •  bq  ijDconsiBlent  with ,  smeb  a  custom*    Bcraitm  i  ma 

"  Gra^}»(a)waa  also  cited.  •    «  .'  ,/■ 


I  ■ » I 


.:BA7ri*XT  B. — ^I  an  of  opinion  that  tibia  rule  no^ti 
be  [discharged.    The  first  question  hi  the  caa^  WM^ 
on  tlie  construction  of  the  agreemaot  of  demise  litlwaii 
the  pjaintiff  and  Smxi\  his  tenant;  w.  wlielhir;4h| 
agreement  operated  as  a  demise  for  one  yeltf  «n|j^fl 
for  a  longer  period  not  determinahle  without  a  BOtiaa'lij 
quit«    I  am  of  opinion  that  it  created  a  tenad^f  oi^f  lift 
a  single  year.  The  habendum  is  the  piroper  plao6  to  bt 
looked  to  in  order  to  ascertain  the  intended  dilnlfaa 
of  the  tenancy,  because  it  generally  fixes  the  tine  filr 
which  the  lessor  grante  that  the  lessee  shall  enjoy  Ik 
demised  premises.   But  I  agree  with  ny  brother  J'mm^ 
that  you  nay  look  at  other  parts  of  the  idstnmeBtiani 
if  you  see  that  the  tenancy  is  to  endure  fi^r  n  Inpgff 
term  than  that  specified  in  the  habendum,  tifafe  ote 
parts  of  the  lease  may  control  the  habenduuL-   Art 
duit  must  be  a  very  strong  clear  caae^  in  wfaieh'lt 
must  be  apparent  from  those  other  parts  df  tihe  klMij 
that  the  parties  could  not  have  meant  the  habendiB 
to  have  no  operatioB  for  the  time  specified  by  jk 
wording.    Now  in  this  case  the  habendtnsiato  hiU 
the  farm  and  premises  from  the  6th  April  thcln  osiM 
'^for  the  term  of  one  year  fully  to  be  donpiete.siil 
endetl.'*    That  in  terms  is  a  kase  ibr  one  year»'sai 
one  jrear  only.     But  it  is  argued,  that  fimn  oAsr 
parts  of  the  instrument  which  seem  to  contemidate  i 
longer  duration  of  the  demise,  and  to  make  phmsian 
which  could  only  be  applicable  to  such  longer  deuWi 
the  parties  nust  have  intended  that  the  leaae  waa  not 
to  expire  at  the  period  mentioned  in  tiie  habandoa^ 

(«)i62EMt»n.  ■ 
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iMttnuttojffo  on  filr  a  ItegCT  time,  nMxl  iHNS€f  to       IflSi. 

^it^'sbfidtl  beigireii/'  iMowiii' b^der to^ decide 


wlk«h€»'  tliisi  vimI thie^ inletition  <rf  the  p«rtie«  40fr  not^  v.^^^ 

and^what  lUis  theiD uitent£on  as-  idhomi  'by 4lu^-eratiifei     ^^V^^ 
we  have  a  right  to  look  at  the  itiilnt»eiit  "b§  it  ori- 
ginally stood,  and  at  the  alterationB  since  made  in  it, 
iV  ;i^  be^' thbMs  akerations  iUofltrato  the  point  in 
qmK^Uf'^^Thi?  il^stflnhent  is  jMnUid  lA  fey'  ikr  the 
kigiM'>dbfd^'lliofe  tUMtki.Tf^HBy  those  pinnted  parts 
inAidte^^lh^  ilMpdkiions  which  appear  to  h6  mcim^ 
riMtl^t'ivMs  a  itttiamy  fiyr  a  sin^  yiear.    It  is  ebm^ 
fMM^  tiffioldidk  at^'^bttt  was  originally!  the  printed 
adlBfrt  aad^tto  at?  what  alterali<MW#r^  JBtroduced  in 
Ato  Hsi^origUiall  ^visiotii^'  by  eraaiire  or  striUng 
mmv^'iik  lib^-'ttattfMf  sM  apporekit  on   Ilie  ftce 
ofiihaiiiittiAhuMit,  -Md  wet  do  ^not  go  o«t  of  it  or 
agkiWi'Moy -j^tot «  otfi^  ^videnee  dehors  ^ks  own 
|wnfliumi^^(Mr<>w^  tbe^' habendutti  in  the  yvrfaitddlonn 
MevdYWIgiaAlly  for  Hie  tern  of  one  year  fiiDyto  be 
tfWiyitto  aid'ended^  ^  and  so  on  froan  year  to  yeari 
fltttUoeillitr  pttity  shall  f^e  six  months^  notieis  to  dis^ 
isiSb  tMiiis^i^EMilieDt;*'  and  wbea  I  find  those  woida 
^bUlwali^'  tbdo  I  see  on  die  face  of  the  instromeBl 
itsri^^hal  Ifaeiatentioti  of  the  parties  making  this  agree* 
asiit^'wvbj'iiei  that  it  should  eontintoe  till  sis  montfas'no- 
tioe  eiottdibe  given  by  eidier  party,  but  that  it  should 
Akshnko  with  the  iringle  year,  as  if  "  and  no  more^  had 
bMWsabjilidid  to  ^^  'ended^  in  the  habendum.    I  con- 
tider^nrfpelf' bound  to  eonsider  this  instrument  as  a 
ibr  oner  year  only,  subject  to  all  the  stipuk^ 
oontttined'm^  it  applicable  to  such  a  lenaney. 
Tboeejpartaof  it  which  were  eriginally  introduced  in 
ceoNiwipintiBP  of  a  lease  lasting  longer  than  a  smgie 
yooliV  ]huit.faeioAnaideied  as  having  beso  virtually  ek* 
piged  b]p  liie  expangiiig  those  previoos  words  which 
moUL  luMW  ssSsed  sneh  longer  tenancy ;  consequently 
I  am  of  opkikm  that  the  tenancy  ended  at  tiie  ezpiraF 
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18S4.       tion  t)f  that  one  year,  at  whicb  petiod  the  Dlaintiff  had 

^•W^  pirtj^ofltW-fatafa  *MM.'«lt  'ilate»lf-«!  ^i^ 

^1?5!:;/"r  ^^'■''"'''SS'"' ' """'" ™ 

■■'■"'I'    ■■.ftictmtHy;'thtic(iHMtion  what  interest,  if  any,  was  coO" 

feWetf'tift  tlWWnihit'ifa  that  part  affhe  premises  to  wlfnS 

the  dtM^Mk  *iy^oing  crop  exCcnded,  is  not  perhaW 
neMHftyy^tolJg'iitiiiBfdered  in  order  to  discharge  tV^ 
rale^'Srf'thiB'defeyashts'  acts  have  exceeded  any  r^tiS 
which  th^l^libtljSM';^  could  possibly  have  had  undlci 
thAt'elkilKi;"aHd'tK<iugh  they  once  ofleied  to  give, W 
the  ^sMMBOtt  df  alt  the  farm,  except  that  contninial 
U)eiwWf-^g4Abg'."<M)p|  upon  the  iilaintiff's  comptjiMr 
wi^Cfert«^  tett!a«,they,  in  fact,  did  not  give  it  up.  bxS 
withbl^'-thle-\trb6l^.  Now  by  the  clause  as  to  t^ 
wayJgAials'cM]^'  tAtto  plaintiff  agrees  that  if  Smith  ^ 
fbrnii'  "ihs  ''COtSUtiAs  thereinbefore  contained,  aix, 
cofdiflg' to'tfhd' tmfe'intent  and  meaning  thereof,  tg 
shoald  b*'  enM^  to  the  way-going  crop.  Tt  is  hoj^ 
neottmi^togfrt'^y  opinion  whether  the  words  "hi 
fxai  Smith  nhoiHH' htive  observed  and  performed  tho 
coTedaBtoasd  agrecnUents  according  to  the  true  inte»^ 
and' meamng  Aereljr,"  constitute  a  condition  precedes 
to&eteilitnt  baviug  a  right  to  the  way-going  crop. 
Tbe'IlingiMge  And'hs  position  tend  strongly  to  shmr 
that  tbey'WeM  xot^ded  to  constitute  a  condition  pre- 
cede^t'  but  itiWdtftd'be  unreasonable  that  the  non-pa]^ 
mentofftmimitfe-IMniionofthe  rent  should  deprive  tll^ 
teiwntof  TOaniwrRtioH for  his  crcpenses  nnd  labour nh6M. 
thaficnp.'  Bat  ir«h«  tenant  ia  entitled  to  the  way-g(mi(f, 
crop  imder  iM  nUtne,  still  tbeee  defendants  werentK 
justified  in  keeping  possession  of  the  land.  Thedun^ 
does'tabt  codCwob  bbtl^«^j  to  t^  ihe  ^^'^APi^ 
distinct  iiiteMtt"iri"if^  br'#Cfi*h'te  '^'^1^^^^^* 
any  >nghttd  ntfibr'lihy  6ite  to  'tikle'  m%^'%S^ 
hndbrd^'  lit  b  irr<rMHt|y 'tt  'ptbiiii6A"Wtm'''^8^ 
die  out-goiag  tenant to'4Atidrt'comil<MiikU!oti'fioUfte 


valuation  is  to  be  made  is  not  stated,  it 
t4ke  place  at  the  time  the  tenant  quits,  or  .. 

crt>n  is  reaped;  but  whenever  it  is  intende(l 
tn  the  landbrd  sltoultl  be  applied  to^  to.fip'; 
luer,to  act  for  him,  and  that  it  may  bo  fixed, 
jmate  of  tlie  arbitrators,  or  an  uiopire. '  In.'' 
10  applifiation  to  value  the  crop  appears,  to  : 
1  fnade  b;  Uie  landlord  or  tenant ;  ttie  caae^ 

stands  on  this  clause  as  if  none  bad  lakon 
:  ai  if  the  landlord  were  to  be  entitled  to  -take    - 

tit  a  valuation  to  be  subsequently  made. 

landlord  might  take  tlie  crop  and  do  what,  he 
I)  it,  when  tlie  valuation  was  mode;  whcr^fiB 
^  till  that  takes  place,  had  only  a  right  to  do 
1  nu^ht  tend  to  improve  the  crop,  e.  g.  weed" 
but  had  no  right  to  lock  gates  or  exclude  the . 

except  he  should  deteriorate  the  crop^  or 
lis  tenant  from  doing  any  thing  on  the  land 
ous  to  them.  1  am,  thei'efore,  of  opinion  that'  I 
uct,  of  the  defendants  in  locking  up  not  only  ' 
latead,  hnt  the  gates  of  the  fields  in  which  the 
«!  ^d  thus  preventing  the  landlord  from  en-  . 
m,  frhen  he  might  have  had  on  object  in  view, 
rei^  tp  iiyuring  the  crops,  catmot  be  justified, 
mnat.  diexeforc  he  discharged  on  both  iraints. 


linglJt*  |tW;liitMp«iiiofiitiife9Wrtwii,,j<t»y«ige4lift«b^ 

year;  but  on  .hmlfm^^ 9k  ^iMMlM!ff%MI<^(lt%fA« 
standi,  it  appears  that  before  it  was  signed  the  i 

/4/^ffp^^*.Ht  .R^^^ft^^f,a^  fh?ff^o«r5<R95  9pKBir 

I  fete  IWjiVPWSfttiS^^J?  foY,C|U|r,  ^^t)f^  m^'Mi'JM 
that  after  having  struck  out  the  words  fipSJ^M^ 
habendum  of  this  lease,  those  stipulations  which  «OT 
8uflr^4^ii9,rifjfl^i^^ough  only  applicable  to  a  teoiB? 
for  more  than  a  year,  became  surplusage.  ThenAe 
rigli^  pf  po8^^»siQi(i  would  vest  in  ,the  plauj^^^^t^^^ 
of  the  year^  without  six  months  previous  notice  10 
Smith  to  quit,  for  the  purpose  of  determining  hit  ft 
nancy.  As  to  the  way-going  crop,  without  deeidk(f 
on  the  alleged  condition  precedent  to  the  tenant's  nflt 
to  it,  I  do  not  think  iL^aiL  be  Iiftu4y  intended  that  tk 
tenant  should  have  possession  of  the  crop;  be  fti 
value  for  raising  it,  and  he  was  to  have  that  vakiS 
again,  not  the  crop.  All  deductions  from  its  value  fa 
poor-rates,  as  well  as  thrashing  and  delivering  it  oik 
would  be  thrown  on  the  landlord  or  in-coming  teaulk 
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e^oF  Whott'^Hiitlbarvekit'  'The'oiie«going  teMiill,       JgHk 
fccefetfey  wrM^imdlw  fao:  MMsflily  t^g6  dn  the  land  for 
»fffilr|^ot0  of  getthg  >  tiie  crop';  but  If  Qie  wote^  tUtt 
raMnMiiy  '^vi^  bim  art  MBenent  in  the  land,  without    Maxwexl 
fTiiJt»tok,'Wtid  th^rfgbt  of  poisewidn  is  in  the  •**  ^**^**''^- 
idkM. ' '  Myfudgfoent,  howervr^  resti  on  the  plain 
iMfaigof  tbtftaMrimMPnt  ih  questioh. 

Ch^^ttBf  B;^The  tetina  of  the  habendutb  iire  tdo 

rifa^'  ib^Mid  ddubt.  btrt  tb^t  the  intended  tenancy 

tt'flK^aydur  only,  and  not  firbni'  year  to  ydafJ    The 

Ibt'bf  ^ibe  Bul^iequle^   8tipoladons  of  the  tease  "iras 

Pnij^'  by  the  erasure'  of  the  pr^lrious  words; '  to 

^'  hiil^  (hey'  cbiild  be  apipCcable;  at  mdst  Ih0y 

lifllt'^Iy'lie  applicable  if  the  tenancy  lasted  for  longi&r 

^'i'^r.    On  the  other  pohitit  is  ctear  tlia^  under 

i  fiUnida  of  tibis  instrument^  if  the  tenant  was  '6Mitled 

the^ue  of  the  wky-going  crop,  he  was  otdy  entitled 

ibiu  value,  and  not  to  the  possession  oiF  the  land  on 

ftiF  it  stood.    Hien  the  defendants  had  no  answer 

His  action,  for  they  had  kept  possession  of  the  land 

^hi^stead. 


l-.t 


Rufe  discharged  (o). 

Ill  1 

I,  ■.    ;.  .. 

Lord  L^hwtt  wai  sitting  in  equity,  and  Bolland  B.  at  nisi  prios. 


■I-  ': 

•.I!  1 


I . 


1  n  I  1   ■  i-» 


t  '  m 


-■f:V:-i        :       ■■■«  ■•;:.         ill 


■J.        :       ;     1  t 


■ .  ■ '  J  '  ■         ■  I         ■        .        ,  ■  .     .  •         '        I  .     ■  .  ■  . 


BB  2 


■V  '^^A  ^^'AVrTiyW^^^'*  ^'''"'"^**^^<l'i'"  tiiJ  *iiili  l»VI^;«J_• 

Bypc^^lrfa     ASSUMPSIT    by  an    ilitorney  for   IBs    b 

^u'reuam'lfQ  baron's  order  was  granted  for  staying'l 


tion  on 


II  nil  at-  was  found  due  by  the  niaster,  and  wltnouf  an 

tomev's  hill         /j!i:r>i»  ..;  hi     j,-'-'-     ■'!      i  .hi.-    liJir/riii    vut     tbfl 

--  staid  o„   ti(jn,  to  ^he  defendant  ,t(^pa^  jbuig^ 

payment  ot       merely  ordenng  a  stay  of  proceedings  on  n«| 

what  should         •   jN'rtj  nm  /njr  jVjnu.jii  .  #  .injiw;/!;!  °ill-^nrwpj 

be  found  due    what  was  foUnd  ,diic  by  the  .master.    TncL  dc 

bv  the  master     V   .-''T'  T.f(;i.  J    >d    Tnjjnjr.  JmIv/  ;4i'.<K*>VV^'P 

Dy  ine  masier,  3,gped  the  usual  undertaking  in  the  book  kept 

without  era-       .if?!    I.jjii'^liii .■>  »m   ,4  .   ''b  jiiP.nj;«T    <il(l_ no  JflSai 

bodying  in  the  purpose,  m.  the  ludge  s  chambers.     Qn  the  n 

order  the  de-     fi-^'^^J^^'TI)..  a,!,   /H  ^i.ilL   "n-    ^■U  ^  .  t^oJiirninc 

A.«*i«..f»c  c«K   the  master  made  ^n  allocatur  of  qrf.  inrfavou 

fendants  sub-     ,»  },no     ;.  !  f       i:w  !  ..».    aT»  m  ili;  o^,  iTm.  .b^olq  C 

mission  or  un-  fendant,,   That  taxation  was  orcrered  to  heje^ 

pay  the;um     by  or^pr.o|;  a^ipther.  ^ 

whicli  should    on  affidavits.     .On  the  reviewed  taxation  the 

be  found  due    \.  '--H*[,^^V^*\  -'V"     1.''^'    •'V''^   V*'!.^  yXiMJMloBfl 

on  taxation,     foiind  18/.  to  be  due  from  the  defenuant  to  to 
He,  however,    tiff/ and  made  his  allocatur  accordingly. 

usual  submis-  .  .     r.         j^   »  »  i         ^ 

siontothat        '*"  "'  '"^^     '  "     '     '"*     ^"'"'»^»'    i-. «/•.:<  i>0'/;>ff3  ivok^i 


effect  in  the      .  Heoloii  fof  the,  defendant^  moved  to  set^u 


wffb  made  in 

favour  of  de-     ■.!-'     nl.t   i-..  n-.{;j!/i..    n  »qj;   j/ih    li-i/;-.   -jlcjlv/ odi 

SIS'  '  :^;r««i?/^??*.^'>?>^>^.tWt^*  w>x?d.,;ftyF,^x 

was  reviewed     mfJftli.foy.ppli  paj^ipg  tllfi  qosj^  p)irfjl^^ft9,j<^-|l 

another  baron,  pr^vLoasly  de^iQapdpd,  (in^.  that  t^^jjaUjOtcatur^ 

made  an  alio-  ■  ■  « 

catur  for  18/.  to  the  plahitfiT '  ThiE$  plaintiff  dad^  that  oti^  vMe^ff  tflft 
it  on  dcfendant,'delImnde4lU>A,fp6ts^iqn(]^'C^app-payalC|^y;Qk|^ 
without  making  the  ori^^inal  order  of  submission  in  the  judge.'s  book  a  nuo  < 
— Held,  that  the  ikttticWment  issued  on  insufhcieiU'  matmtts^  and'^db^ilta 
aside  accordingly;  bu^  they  af^rvi|ard|,udield  another  o^fut^^  ^t'H^%^t 
first  order  and  submission  nad  been  maue  a  rule  of  court :  both  rules  mf 
served  on  defendMlt,'iaid< h  frftib'denkaAd  t£ cbe  bosUTouidAM *    noi^sicnd 


IN  Titt  rdMri  fW^iMF^tUhlAM  IV.  im 

At  the   defendant's    request    the  attachment  was        )9j34. 
ordered  by  throeait'til  Kevin  tfao'.  officer  for  a  few  days. 


Ryalls 

V. 


.I'ltiy/ijjl    .-.1.  V    sLirly    Jii'j     »Li; 


•^Jin.'.ViM;    hjijl.n//  i.'Hi.  .J'j! -ij:;     Mjf  7f'     i':-!    !..i:-.L.-     '- 

li  neimer    tpe  onguial  order    to  stay  proceedings 
[whicb  bad  not  been  made  a  rule  of  court  J  nor  the  order 
nr  reviewinj^  the  taxation;, contamcd  any  direction  to 

Sd^ndant  to*  pay  what .'  should'  be  '  jfoiind '  due,  or 
m  cQiisCT^  on  bis  part  to  do  sq»  no  contempt  had 
(em  committea.  ^  .  He  said  '  that  ilv^  aefendaiit  -  was 
r  to  plead,  apd  go  on  in  tne.acuon.   1/be  court  re- 


said 


gW  nnder^'^g  tia4  npt  lieen  filed  at  the  jiidgci's 

CrompUm  shewed  cause  against  the  rule  to  set  aside 

Ae  al^achmen*t.     ii^%  sulflSci^ht  thai  the  <lefeh(iant 
tfoed  Vhe  usuaf  undertaking  in  the  book'  kept  at '.the 

■my  curectsi.that  upon  the  submission  of  the  party 

tbu^geabl^  liy  tMe'bitl  lifnCo'a  judge  of  the  court,  anld 

to  pay  the  whole  sum  that  unon  taxation  of  the  sai( 

lirttaff 'k^kJ^'f^'  U  diiif  to' ih^'irtt6rhey;  the  juVlg 

mm^mm'\i6Wtdi^&'iV^^  ^M^a  bythet)^6p^ 

IBEWi'''lf^tf6^8''bot"alfreii{'that  iheM^fetidanes  suli- 

^ikS(M'%'ifiJf'yiliSl'ik  'U'^tll^'jua^'^  ti^er  of  rdferi 

eoce.    Then  AiitlMmyibA^^A^'pV8ii^rly  itm^^       Qit 

fcwk  ,fcspt  *t,i|be;  judge's:  chapijber^^.^hat  b^ing  quasi 

ke  veeord  of  iry  f^ceofdint'  to  thq  practicevpon  the  words 

«r  Ibfliiftatule^ . M  jBhall  submit/'    If,  in  very  recent  in- 

ti^tice^  Itt*  the  ch&mb^  of  dome  of  the  teamed  judges, 

the  sabmiBsion  ha%  from  abundant  =  caution^  been  in* 


J404^       serted  in  the  order,  it  ^oe8  not  appwifed^^^^'i^*^'^ 

Oonlinaaiice  of|  and  contingent  on  th6  mwL    xM  1M 

mission  apDlies.  to  both  equally.  'The'autaontf^mS 
bjaron.  under  th^  actj,  to  malce  the  bri^haV'cMBff' 
ati^  Ifft^^  t>y  ^e  llilBdaVitit4lkvl 

jf^BUal  .undei^  in  the  jodge^s  llxiok  firUi  itjJilHF 
Ifap  jdte^n^ant/  j^  ttieotJ^er  baion  tiiighV'SiRAI 
r^fi^v  of  tlfe  tuati9n  iHbieh  kaidl  t^k^  yliicc^ltf 
i^e  first  ordeTi  bo  that  any  mistidcis'  oiP  tlkii  dttkiBt  flij 

''hft'''t^ti^,Jj^pky  BVif  ihat'is'''8ii., idt4  ilm 

wder  in  not  made  a  rule  of  (xmrt ;'  ^  AH  ^M'WjRM 
dier  it  b  tieoes^ary  or  not]    It  was  not 
,tbe  firal  or^er  was  redfte^  in  ibe  MciHAi 
made  a^;r^^  anji  ttie  tma^K  ^  f)iSiiA^\tPi 

contempt  fi>r  wliic^  the  aita^niieiit' wa^^i^^ 
Th^  order  must  be  taken  to  ha^ >eeki  ii^«^ 
cpprt  on  fiood  authority.    Besides,  the  inotiott''li''^ljjjW 
.^opd  faith;  being  made  after  the  attachment  liri^'UHil 
in  Ibe  office,  to  gire  the  defcndut  tiiM  Id  jj^^^ 

i^ni^oii  in  ^pport  of  llie  ride.  ''itW'Hte 
imctioe  IS,  that  the  clbfendaM^a  con^  'OMOk^^ 
pear  on  the  order  itself.  [i3^y£ry' B.  ^  VkUMTHI 
snkor'a  consent  is  not  obtained,  tibifeoip^  la  ^tiikin 
not  acted  on  till  the  undertoking  ia'en^tfM  litl 
book.  Tbeo  the  defendant 'had  nDMiOMH^'^ 
on  tbe  order  unleBB  he  had  con8ehted.'(a)1   '""'7"  ° 

-.  ■■    i-     -.1  ..,*  -jii'J 

Bayley  B.  afterwards  delivered  the  ju4|p^C)||^, 
tbeCoort. — This  niie  sought  to  set  aii^e.ai;i.i|j^ 

tmmt  which  had  issued  ibr  non-^payment  o^^oof^^ 

■ '  •  ■  •  ■      .  ,  .  , 

(•)TiMic«aHdbiir€»aledl^Miiii^im^  ^^ 


mnt  to  the  master '■  allocati^r.     We  are  of  opinion        1834k 
Iky  the  attachment  issu^  on  iii«imcient'  iiiuffliali,     v^ZTlI^ 
!f^  l^ftt  ihitt  rulu  muxl  U]ere|bre  "be'tiiAde  absolute.     .   .  «,:: 
"^fy^fpartd  the  pro««ling  by  attsciimetit  ^orcbh't^pt     ^'""V 
^fofQif ,^ule  nl'^ourt  iiiiii>t  be  duobeyed.     In'tliii'cSU^ 
..fplr^jie  of ,  llic  oideis,  viz.  tWt   for  reviewing' 'i6e 
t^satipHi  ws    nindc  a  rule  of'coiirt!     'The  alltM^tur 
^.wjij^^ijuuie  oil  that   ortler  Oiiiy ;    thai'is  iW  ohly'rule 
'J^J^-i'^Hfi  ^^'^''^f^i*  Of  on  vnich  a' demand  tiks 
iilflffl  fS9^  ^i-*^^''  ^^:''""S  ^^^  defentlant  ^aio'c<in- 
ljn|d;  bitt  it  doea  pot  ahoz  the  ternu  bT't!lie  ongiHtil 
.jg^^f  °^,  t^^  there  had    been  a  submiBsioh'ln  the 
jfdm'f  brak.    Neitber.the  original  order  by  Wnicl^  the 
,jfi'wfM ^ft&md  to  be  t^eid,  nor  fhe  eubmi38ioil'"in 
•^■'t'^l^'^  tmok,  were  made  a  rule  of  court,  nor  aid 
jj^  fifjaaal,  prii^  contain  thi;  usual  undertaking  khd 

^f!)f?i^^,■^f^^,iI^.'*?.^fW•i  ■..■"' ...  .,i'".",V 

;,„iy^,pBjft*  who  4rew  up  the  originid  order  for' taxa- 
^^jpufs^  be  tpken.  to  have  consented  to' that'  taxation 
tikhig  pl^e^und^r  ^  6^.2!.  c^'^."  Hib 'defendant 
vill  probably  act  witdy  in  now  paying  the' money;  as 
J{|^,fUnk  .that  on,  making  .the  original  order,  and  the 
jM^Am  ui  the  judge's  boot  i.  rule  of  court,'  aod 
iHfrq^^lffie  defendant  with  tbat  and  ^e.  subwquent 
igi^Jfa  reyiewing ,  the  taxation,  ani  attaclitnent  would 
}f^  qp^^J  the  pa^ent.|'    " 

.^^li^^i^  U  has  been  pressed  tliat  tbe  present  mcfttim 
ii  sgunst  good  ,f^di,  the  dates  shew  that  objectTon'  to 
be  in  founded ;  fw  tbe  attacnment  was  nioved '  fbr  on 
llK.Hin^  day  that  a  mle  for  setting  aude  the  order  for 
miewing  the  taxation  and  the  allocatur  was  refused, 
ne  Court  directed  it  to  lay  a  few  days  in  the  office,  in 
"Wi#W'^re  fte  d^fetidfltit  An  opportuaity  to  ^layi  but 
WUitMBlcl'tfOt  fiarebeeo  at  that  tii*«  any  waiveff'of 
niAMffirietitfy  ofthe  materials-  for  the<  attachment, 
bt  die  defendant  could  not  have  had  any  op|K»rtuDUy 


^tfttjM       of  knowing  what  they  were.    As  the  attachment 
on  in8ufficieni'<Mit^s;'iH^^^f^''tdi'''^^tting  t 


!|     tji 


^'t*;^.  i-.  TE?rf4o%»  Hmim!i^< 


^  «..;■  i.il.,..   },1^,,,„  |,ri,.iit'.l>  '(lijJlill  ioiinvtj.    )iUll.».J:)iJni)7  9! 

tuktatuK 

oi^^\ii{i'cii.„ , 

tachmeilt) ' ' "CWwij^dW'ska^bd  (^lis^.^WM 

Mlith-.CPfliSj. ..  .-..<:      ..  ■•!     .•■,i<'   -.-villi' 


Williams  against  Williams. 

No  affidavit       JflCHARDS  had  obtained  a  rule  for.sc^im{ 
or  nrenoi'it  tlite  execution  oi  a  writ  of  inquiry  forirr^i 


irremKirit^ 


M'  shqwed  ibr  cause  that  the  defendants  affidavit 
IL.  stittray  ^*' illsit  lie  lia'd  merits  ancl  a  gooa  defence 
not  lP*>«J8 'J*'^  actiouj    and  not  *^  that  he  had  a,  good  qefepce 

liierits/' in  tne  Correct  way  (a).  -    ,., 

\P^"Cttna7rt.— Wo  alfBdavit  of  meiitswas  reqi 


tms  case,  where  ttie  plaintiff  was  .irregular  jn  li 
ceedmgSy  and  executed  a  wntof  inquiry  withwft 
the  regular  notjce.  Rule  abio 


V'.'  ■»• 


(a)  See  TTiMtfrdaic  v.  AVmp,  ante.  Vol.  I.  960  *>  0^(tt>V¥;n& 
&  AW.  703;  I^d.  SUw  f.  Hot,  13 PH.  S6Q.  ■ ' '  --^^  - 


IN  TdASVMiTtf  VkM khf  WIfitsIAM  IV.  9^9 

diet  for  Sbf.'a«*l()»!  intekWti  ' 'JWiirtitttt  WtoirfghfeA  P""°"?»?»  , 

ndelhe  verdict,  on  the  ground  that  the  demand  sought  !fJ]f^^f„7S>/. 
^hEf^^f^'^ifi^^J^ff^^  to  ifxcee^  80/.,  «^ JJJ"^^»^  ?;;;" 

^!r  '^Vfiff?^^  .«Ppditionaily,  i^  plainti^  should .  wt  ^^,^-  ^JX. 
Wiffr,?  1955  .n^^Sft.^W.Bhowii,ti^a.t  by  3.2&  pf  the  ™-;^;»^2^^ 

$^i'jfri?<4Pf7  "'?«i'^Vftl'®?!^  ?^^^  But^  |W  CifnOOT,  sums  would  be 

vileis  the  plaintiff  remits  the.lOf'he  flight  be  under  irregular. 
e^jmd^able  diflScultj^  should  th^  defendant  bring  a  vrit 
^am^Of).  Rule  discharged^  without. co8ts»  on  the 
l^^mtiff's  undertiJuBg  to  remit  the  lO^i    Petersdorff 
nprieditbe  rulci  Butt  showed  cause  against  it« 

(•)8ceCWr€/5T.  Mcmt,  tBla.R.1500;  Uther  j.DaMtey,4JIL  6cS.94. 


Chilton  against  Ellis. 

^ZfrOiv  ipbved  for.an. attachment  for  i^Qt  pftyii^g  An atuuib- . 

money  pursuant  to  an  award  made  under  an  order  ?l^IlL!!!!lii"2!« 
<>>  iej|erence  at  nisi  pnus.  aqdior  non-payment  of  the  non-pnymeiii  - 
cppoi  pursuant  to  the  masters  all^tur;,  but  stated  j^u^^to/nn, 
tWifce  demand  of  the  costs  wasm^dq  before  the  ord^r  a^»«^i  »"4  of 


<v^reference  naa  been  made  a  rule  of  court,  tlMif«ofb  tiU  . . 

not  ^  ^^ 


<|i  reference  ha^  been  mai^e  a  rule  of  court^ 
oatley'I^.  JCthe  only  judge  in  court.)— That  is 


Sclent.    To  bring  a  party  into  contempt  he  ipust  be  has  been  made 
^'iii'^^k^b^ed  a  rule  of  court  (t).    The  dp-  ^™J^^ 
limd  'thierefoire'inust  be  made  after  the  oi4er  of  refer* 
ttlielAi  oeen  p^e  a  rule  of  court  (c). 

Rule  refused^ 

(ft)  Sec  PjfulU  ▼•  Smenmi,  wU,  367. 

(e)  See  S  Stra.  1178;  3  B.  Mooit,64;  1  Cliitt  R.  743  (h). 


set  Mil*  pip-    '  M  V  >(«9«M.'f«B  im«nlanl7»  aiy|;,4f».jdmi;a(mi 
hat  t^eo  DO    jtb^  d^fimdiMit  M^.fpniipDDer  vfp  j^ApM^rj^g 

stepaiacedM 

nuiriMi  tetei  a^ judged  ebMibers, /qadl^fl 
and  1  IFtZI.4.c.70.t.l2^uponperilorcoe||k 
die  vacatioQ  elapse  wichont  puttmg  in  bail,  an 
.no;ft«rii|alQ|):Jha0^lidenlid^  kfAi^itlf^0M 
defegdaiit»ii.myitotier^lieJiMafcra#yiyift  ftk 
4ittey  imlesa  lie  can  account  for  ibeiiMi] 
special .frfcts.   •-.-  •   i    /    :-;  i  >=  -  <!-.  .hjn 

.»   '     •      H  ,;■...■•  ■■..:.•  =  .-  I  m!|      r;  ,,|i     |.i     ^ 

Alivon  and  Asiotlier  against  r  usNiTi 

Where  in  ail  npHfi  plaiiidfEl  were  Sateigaets  ioenimg.m 
fi^SS^u^  "^  '^p*o  sued  .OB  a  |^i»A  }udgtaettlvrfeHid,ll 
ritj&sbeea  .«ecwitgr  M oottB  to  the  anioiaft  oClifiO^ 
i^*::  i:^  ^  were  nonsuited,  bnl..  le»fe  bcinrgi»^ 
■^^T^'**  enter  a  irerdict  lor  them,  a  rule  was  obtnue 
ceedadbytlie  ingly,  and  in  the  aitefoatite  Ibr  m  tiew  tiU(d||] 
^•^!!'**^„     which  :i»ij  li 

ii 


the trial,it It  JF^Meti  obtained  a  mk  ^  leferring  it  to  d 
him  to  move  to  direct  further  security  to  be  giren,  and  ft 
for  further  se-   proceedings  till  it  was  given.    The  aSidaTit  i 

cunty  for  costt  *^  ,  ** 

after  a  nonsuit  of  the  motion  Stated^  'thai  the-  defendant  hw 

and  pending  a  incurred  600/.  costs. 
rule  for  a  new 

(a)  tSee  the  resoH,  pott,  T5]  • 


m  ri&imk-^i^VkW^T^m&AAM  IV.  m 


Bompas  S^ag^^iMi^h  Mppmi^J^^^^yffA   cause.    An      '^fSM. 
application  of  this  kind  should  be  made  at  the  earliest     ^"^^^^ 

■lll^''*^iiy'*litN^B^^  lb  bdl^l-«fak^>t^lfiiM         'give 


ippfos  bcTOi  fiir  the  plaintiflSb  hare  gone  on  to  incur 

BMMA-^^^'W^ekitfa^  iif>A«to^/<iuid 

Hte'eill^eifllircPiMb^ 

lai) ijIMsb ^^rftMy^  iMiiHtJf  for  imM*  mkmekl^  eodd^he 

tribdUlde4i''<>>  titiri'xj  ..  •-].•  ,    .!  .1  .4  A  N  :f   l   I.n.» 

IgUOfb  IjIIi.  X\\:.i}  '{■   ;..'ifij  •  I    ■■^^    i;.-.'   '    •   ■  •.    •  .•      ?■        '    .•■• 

d'i(MMfM|n^nid  Ae  rd0. «  bW^ddibe  p^ctifcuiy 
IriliMMl^^rtii  drft<n»int  <tMd  Ms  ^ttwrttcy^  if(  die  ^ftMloy 
]Mli^<4hiM»l4cicrtt)r  fi»t  mm  'MMtbe  abv^^lbr  Wiwe 
Imk  joioedy  diould  prevail  in  this  case.^^Thdwufts, 
in  requiring  security  for  costs  from  a  plaintiff  who 
fires  out  of  their  jurisdiction,  exercise  a  discretion 
Mady  equitably  Their  object  is  to  put  bodi  parties 
mt  ao  eqiuu  miu^  as  lo  oblainittg  costs,  if  successful. 
Iln>k<Ja..84aHy  dewaUe  to  pioteci  ftp  jO^I^A 
nkjiifliiltj  aiiina  iliil  apourity  of  a  foraign  plaintiff, 
littckfaoi^  bai4niffiBieBt.atiunBt^>  afterwards :  taau  <Nit 
tf  mnsl  toaeopns  lih€<  costs  inciirrBd; 

;^^iiiW{  CSsi&na-^The  lappfeatkn  is  quite    uopreee- 
ieBted  at  this  stage  of  the  cause* 

r;iM.Ti  ;rn  .t  i    .rr-v  .    Rile'- dlscliarged  wifli 'towis. 

■'>j-llj.   L  i«    ,.:    :.  t  .1  ill     pII     !      11  hg 


j\\)  :».»iri.-  ■    ij  • 


«• 


t  .  t  h   .-  .< 


I 


^*^if^^        70  *^iwi(\  hn'.}(L\ii.{l  ■.♦i[i  «.t  .7lniam)'jidfrg  ODfilq 
.ii'i.i^        ,      ,  .  ShATTEJi  aqainst  ScbTT., 


fin  l-^ 


uken  on  tie  **='Bfga&^' Wi^'tikferr 'itt^^likif-M/VWfittl 
the  term,  that  oi"'irfie"feM  'tUkt^tHfe'  b&iPBAhtt  'iliottM^^flaW 

and  his  bail 
became  seve- 

motion  to  tUniu:  t.;  u^'.ufrj  -'  [rL-i:iii!*i  Uil'l       [^^  b'joioitui  3(1  II 

Snd  deli-"""  "^^M^'iihtiki^''a  4afi  tfe"bi^'«4Aite«4rta 

wred  up  to  be  fiait-foii'd  ^ffitfofd  ii6ti^^aeBVe^a"'ufi'K/^  iSuifi 

canceUed,  and     ...  .iit  ,  1  »•  -i*  i.  * 

to  enter  an  ^U'^Wh^ <a^  emerUB'  sfiMB^'^ik  H^e'^miemFS 
Held,thatas'iJHhWyiriia^bad:'-''''^  '^^  '"^  ''  VH^''^^^^^^  adi 

the  bankrupt-      .4!U>d  lo  !  »/.  .-ifilM,i!   jiIj  iu  -y^iv.Anrj  oviaubnOD 
cyand  certifi-  ;  .,  •         r 

cates  of  the  '^^Wig%Man  fiboM'  ctftii^i^  ^^TtS^^Mitt^lwlHftd! 
dispuledltTe    iJ^6<^^ectit%^  i^sih^me^k^iWVtii'^^^^ 

X'ieTem  J^ii/c^'f t^HJi^til^t^^  %i^^^ba9lfc6ita'*fritfiK 
under  the  to  stand  a^^'t^M^ajdy'^h^M'^tVii  'fe^^it^ae^ 
^jln  c  16  Nor  wiU  their  own  bankruptcy  be  a  gi:ound  foxjlt 
s.  so.  by  stay-  proceed|pgs  m  jthis  action^  more  tnan  jn  aupy  othr 

in|s  on  the 
baii-boi 
though 
would 

order uione    ngHt  to  its  ciistody  m  order  to  prove  It 

deiiverco  up,       j,*?^,  Jii-J^  ,r.;'nijjj'j')ij1ii    iw  vf.i-i  j:  uJ  ^j'l^iiJi  Lliiow  01 

as  the  plamtiff  commission.  V  ,    ^      ^ 

was  entitled  to  -'ii"  ■•^'J  I'J  -jinoi  'ioilio 

oJder'to  daim  Bm^lP'^.^'Tlife  ^il'^  tfjattlJA  >Bi^  f^ifeV^^^i 
to  prove  in 

respect  of  it  •  i  .^>  <'  9^ 

under  the  fiats ;  and  the  court  moulded  the  r^le  accordittglyii  wit)i(M|t  Cfd)in0  < 
bail  to  pay  costi,..  ,    ,  •.,...,,  *i    , 


IK  THir^hwT^liwjwT  WIM^H  IV.  tfts 

>tiDd  of  the  bankruptcy  of  tbeir  principal,  that  having  tQM- 

Een  place  subsequently  to  the  bail-bond  being  or-  ^*s^ 

red  to  stand  as  a  sectin^'.  '  Bui  their  own  bank-  '^J^^'' 

siw^'-Sff >-F»'»«T''iB.  tff,?^,,!^'!?  ^mmy,>y^'^!  w4*i?  "  .','■;■' :";"! 

%poffifj^^^jlff}„hy  i  Ann,  c.  iG;  s.  20.;  for  t|ie  WnJf-  -.„..    ,!;.::,";,i, 

|f^,f8(Pf)t  ^|^st,ioned,  jutd  tlic  principal  ifi  protected  ■  ■" '  '■' "'  \ 

i^i^,^j|§f^tp.,    Now  the  court  is  to  deiil  with  iho  .\:..  .^ ■.  :.j..y. 

'^f^M3/)f^^}fff  .^claring  on  which  reference  is  mstde  \q  '  ^.i,;"^!,';';,',',,, 

hSng^lW^'^Wy  °^  "^  forfeiture.     Tlie  bankruptcy  of  "';  •'"•-'■•■■ 

^^fiifjlj^if^h.gul^quojit.to  lh.Tt  fyrfeitiirc,  docs  ny,t  ■'!,','!.'^!'i!.V,.',,: 

t  an  end  t<^;^  but  merely  suspends  the  peiiod  when  ''''"  "■"'' 

ihall  be  enforced(a).    The  plaintitf's  cause  of  action  ..:  .i„.;..n 

le,  the  bankruptcy  is  not  disputed j.,tbf;.(:fitinc^tc  .'''.,  ';  .:j 
ing  conclusive  evidence  of  the  trading,  act  of  bank- 

ftP1W>'fiffflW:b^,,f>9»)^4ito,graflt^}fp)j r.eJiBf  ap„i!;p  ,;. : ::;,„; 

lUyiiJilJlJ.'LliiiiilJ,'',  J,  "il,.  iliiii^ii.  .      i; -/r.   i;;si:  i';'.    ■.,•■'  '  '    '   "■    '"I 

Ub  InoAfman  s  pressing  for  costs,  stating  (hat  he  •  '  ■     ■"";'■  ' 


.,-.,Jt  .with  the  rule,'  should  have  informed  the  bail 
mtbe  wouU  agree  to  a  stay  of  proceedings,  but  not 
to  the  other  terms  of  the  rule. 
^,^)Bip]^^jtq  atfi^  j^roceedings  on  the  bail,  bond^c). 

(•)SnGC.4.c.  ]6.(.5t. 
W«ftkCl«.«.lM.    6  O.*.t.90.:i.  19. 
(<)  Sec  Bttmlty  t.  MaOuatt  end  AnMhtr,  HKhUu>d'»  Rep.  399.    In 
*Mta  I.  UMtn-, 7  TiuDL  .<(91,  CiUi  C.J.  wji,  "The  rule  ti,  Ihtl  btil 


W»^^»/        of  their  pHjicipiJ,  unlets  tt  the  time  when  th^  wfrt  fited.  tkf 
k:8ftAHI>(  I      WM  in  such  a  situation  tna^  ne  could  notie  sneoy  iJiiere,WaM 

-li'fh   'liW?  fr»'iji;ii;Ji:>|.»     tilt   i)»wlv/  "io   iioiJjiOiiy  9J 
In  order  to         'fa^glgg'  ^AV^ '  W  '^Bflfr'''Aa^'#^Ma:'8  ftiP' 

KreTwn  P«>d««5ed  an  affidaVlt''*ki  tti^  «ij«l«aikttr**ltf 
taken  to  serve  in  tbe  victualling  office,  but  that  the  plaintiiF  ha 
on^lt"dS-    untftle"fc>  aisMW"Kis"^acfe  6f'Ve8ttyric&/W% 

ant,  who  was    ji^ft^f  belbilgiri^  to'AH''^li'^Hl^  tti'atitM^j^ 

vi^uSiing *'''  ^^ Mei^'ce  -hya  b^'u»^a-%'W(ii!iiife  misssk 

office,  in  order  bW< 'Uffidtil   8^*6^^:     Butl">«r  (tttfey'^t  4! 

ap^ll^Vc^  a'^^a^  'iiiat  Iti^iH^d  #^r^  '  irlaib '  i<t '  th^'^Sfik 
!fi,""u'l!.'    oificc;  In  ofilbe  hotttrf,  ^ht^'m'Aa^thHiif^m 

It  should  be  ..     /      .«  .'  • 

shown  not  ba1bhf'h'&^'  b^ti  fo  h6  fotfhd  'thbi^,'  ^<tliiit«' 
SS«  t?  afte^te  'hate  'beeri  mvA4  t6'  ek't^  We  SyPS 
property  there.— Rule  refused.  "  '    '   '''  '  '""''^^  ^»'' 

could  not  be  :•■:;};    ^    .'» 

discovered,  but  tliat  attempts  bad  been  made  to  serve  him  at  the  victiwUiii| 


Dickenson  agaxtut  Rbtnolim. 

The  declare-    'T^HE  declaration  was  delivered  on^^  Decembt 
tion  was  deli.    A    Michaelmas  term,      the!  plea 'was  deKra 

vered  in  Aii-  *^ 

ehael/nas  vaca- 
tion, as  of  Michaelmas  term;  and  the  plea  entitled  on  11th  January^  was  deli 
of  that  day,  (being  the  first  day  of  Hilary  term).  The  issue  was  made 
delivered  as  of  Michaelmas  term.  Tlie  court  refused  a  motion  to  set  it  andc 
being  made  up  of  llHary  term;  as  the  plea  might  have  been  delivered  bairn 
ting  of  tbe  court  on  11  January^  and  no  damages  appeared  from  (beittiie  b 
tered  of  Mkhadmai  term. 


^"ft/M§lirf,-ieiiiaBtmilitt  tlUt  cfi^. '  The  {8«iie,  hbweV«r,       ISM. 

7T^  made  up  as  of  Micmelmas^  term,  instead  of  this  term.    _^  — 

i^v^j^sm-.TiTT^-.  ^,rr   '»'••.  ;'^-'_  ""V •',;'•■.;' 1 '  .    '    '•■  "      DicKE»stfN 
StSi^  mqmliltP.Ml  «||c|«  thi9  ^y^y  pf  itbe.  ^anei;Cp^-  v. 

Wtfiuigi,  tluHrtvlMi  the  SfeMi^ifli  of  the  aame  term  witbthe    ^s^^^i^^s. 

declaration;  it  dtigfei;%'  begirt  WHh  the  t^rln  in  Vbkh 

Or  in  the  vacation  of  which  the  declaration  was  deli- 

'^ered;  and  then  to  jph)dMd  fdllh  &  transcript  or  copy  of 

tiie  declaration  and  subsequent  proceedings  in  the 

pteaent  tenaellfift^f 'if  th^^U^  (I  made  up  of  a 

9*^MWBt  ^Wfci*^. after WMti^^^    ,%  ^^W:W 
SCl^Wh  ^f.WmS  JPW4l  if.abwl^.ft^tetWlfft?,  pi*         , 

a*jsd  lijiil  Hilniiilji 'Jill  \\\\\)  in<i  ,'»riili«!  i:.M';hn;iu/  -tiU  lu 

nvwiy  jf ?l;^?»^^vM  .^ppfi»r8»  t^?,R!?i»  »w«1^^HYfi( 

The  other  barons  concurred. 


I . . 


I'll  . 


•  i     ■  '  -•■ 
■  ,.')■■ 


1r 


■••I 


Rfile  refused. 


(•)  1  T.  R.  116.    Sm  1  Br.  &  B.  579;  10  B.  M.  194;   Mad.  & 
Y««r.  W«;  6  B.  &  CrU«24jLBjLR-«Sfe  -. 


«A.. 


JO  j-r. -,.v«, , -J  A  M' i"-  ')•■•••'•"■>'  — ■      ••   ■      •  '•  '     MrC 
.  fiND  dp  HILARY  tfiRM.  J 
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Jj-''l 


.•"..■)ir,  ">'{■•.,  :'i:j    i..i:^*)(|-,   lA  'hi   tcy^v)/'}  .'fWfCi  •i«)(|  I'.niHk 

fOnaf^irftigr  fAe3iBth\MdfcktViMf. -iUm  }qod 

In  all  actions^Qf  fssumpsit,  debf..  pr„oy(ireflftp|^^^, 
the  sum  recoverea  or  paid  into  court,  and  accepted  hr. 
the  pjaindff  in. satisfaction  of. ^U .^lfJW)J>^ (or.agg^ 
be  paid  oh  the  settlement  of  the  action,  ^l^^vPftt  i^f^l 
twepty  pounds  (without  costs),  the  plaintiff's  costs  sUI 
be  taxed  according  to  the  reduced  aerie 'ite^pMW 
annttted.  ;  .:^  -i  -.-.;«»« 

Provided,  that  in  case  of  trial  before  ajqdfliie'nf  &e^ 
of  the  superior  courts,  or  judge  of  assisse,  if  .tjtip,  jIlMKf 
shall  certify  on  the  postiea  that  the  cause  was  j^vifggh 
to  be  tried  before  him,  and  not  before  a  sheriff  or 
judge  of  an  inferior  court,  the  costa  shall  be  taiied 
upon  the  usual  scale.  i  •   ^:^.'f*tf  ims 

At  the  head  of  every  bill  of  costs  taken  to  tlUt 
oiRcer  to  be  taxed,  it  shall  be  stated  whether  the 
recovered,  accepted,  or  agreed  to  be  paid,  exi^ei^ 
sum  of  twenty  pounds  or  not,  in  the  foUo^fing  pifW^^s^ 

Debt  above  20/.  -  •«5^«nw 

Debt  20/.  or  under.  '  ^^ 

Three  shillings  and  fourpence  shall  be  AUpv^di^iMttol 
drawing  the  judgments  in  all  cases.        .::,:.;  v.iiniii 

The  officers  of  the  court  of  Exchequer  are  Cb  Jir " 
no  incipiturs  of  judgment  upon  paper,  and  are  Dlilliill"' 
the  costs  upon  the  posteas.  ^     r.-.  ;h;i 

Every  brief  sheet  is  to  contain  eighit  fotios.  j^~^U|^ 
least,  which  are  to  be  paid  for  at  the  rate  of  six  shiUingi 
and  eightpencQ.  pj^  .  sh^et .  for  drawip{^.  fiqd||  three 
shillings  and  fourpence  for  copying ;  such  pm^  ofJlkttt^ 
briefs  only  as  are  really  drawn  to  be  allowed  asdrMwfag^ 
the  rest  to  be  allowed  as  copying.  '  '  ^  '''^•^'" 

The  allowance  to  witnesses  for  travelling  is  tb '  fl  '^ 


iRXgKMSkAa*10N4Fairii9H)ifK2bIdAM  IV.  StV^^ 

sum  actually  paid,  and  that  n<^t  exceeding  one 
per  mile,  except  under  special  circumstances. 
^MvWuktoelisvto/be  4dl6vi«d>oil  wHu^^tm^ 
Tiil8.|itflri:diV.jiidg|b  if  th^sheiiff's  court 
bit,  or-  of  other  courts  of  record,  where  alL* 
rC-iiot  allowed  to  pr&cti^,  and  then  one  guinea  , 

i«oo  V"Iiitfii;:i«{   III:  j^-r^.o'*  Ijt'.ihi"   'h'j^in  /iumv/? 
s  and  onder  twenty  guineas         -        -        -    0    ^jyOmfx, 

'^ISt^^^xi  ?'".'-•  !<>  ■-^•■' ...... .M;.rai^fto?r 

warfi  cKrk  oq  coiuultation  -        -        -        -    0    7    6 

idSb^^ait6>;^ih'^'  ^^'^'V' ''^i^'wr'V  ■'■■ 

ioA<  J.  *j f u1  •  JL  .W|i  |»y '  . Mi i J {  Ml ( >'i  ji/   ! > V i  >  'j( I  • » ? 
od  11j:iU  Oiflifai^biiy^SW^.i-^n  ^:!f   n..  'tu  m;^!,./; 
TO  action,  if  sent         ...    .fityjr:  I.^^i.-a -lljf  iEOqi: 
rWfWj  irj^irrj^-.o-?'?*..  H.J  r«i--io  IjT.uil  'i«j4/. 

trtice        -        -,      -,       -        -      ,  -^      -0.50 

i  for  declaration    \U'.*"jyi;TtJL  j«4  i*.l  -        -    0    3    4 
me  at  one  sbill}5|,||^j  ^i(\ijc  ,,3.,^ j  -        - 
It  foorpence      ------ 

mr\i6t&4iJi^'^^  vi(i'yjiJJu{J.a.i:.^;:^.jiJii|jJ>  Jj'n^l 

jticolara  and  copy  '.'i'W:^  Ik  ii;  *Jf«  jur-!j»ii  'ipIi^M«^//j-iI; 

^4i^L  IiIiB  ,A<|i;(f  :iucp!  Jii'?ii!;iniM"  to  r-Pij^^ji^ii  on 
»e  of  whatever  length        -  .^^.^y^^^^^  :.^i  ^  -  ^^,9, .  ?,^jf^  ,,^{j 

itae  (0  deliver  jU  fogrpence  per  folio  '  -  .    -     *  r , 

a|8oIIut  Jif^io  iiiirinoj  ni  51  «r>i['i  i •*y*^^i^''V 

Schedule  IT.      ' 

Vlk«ll  h'tV/li'Ui  ;!•■!-<■)  '-^i  sir  /li,  H«  iff.  .-0  yOiuO-'hii"!''! 
or.order  -  -  .  /f.jwr-,  '  L  •  •■.;!►'•<♦  u?.! -A (  mIi 
I    hi  ")illiir07M^   f- -t"  ^ti : 'tifi'i  •'■•    -.1  »ir:;v/vjJiA    -nri 

CO 


1.994. 

^'^' •  Copy  and  service        -        -        .        -    ,.-...   .f.iiiiL 

logrossiDgwritof  trial  folio  (14)  -        -        -        •        . 
Parchment         -        -        -        -        - 

Paid  sealing      ...---.  ^..,. 
Attending  thereon      ------ 

Copy  particulars  to  annex  - 

Subposna   -        -. r  _.y,,,. 

Copy  and  service        ------ 

Making  minutes  of  evidence  for  the  hearing  *,-..' 

Attending  to  enter  the  cause        -        -        -    .    - :  .. 
Pftid  in  part  of  the  sheriff's  fee  on  leaving  the  same      ., 

(No  more  to  be  paid  if  «f itbdraivfL)^ , 
Attending  court  on  trial       -        -        -        -        •       .. 

Paid  remainder  of  fee  for  trial    -        -        -        -  , 

Notice  of  taxing         ------ 

Affidavit  of  increase  ------. 

Paid  filing  affidavit  (whether  town  or  country)    - 
Bill  of  costs  and  copies        -        -        -        -        -     .  / 

Attending  taxing         -        -        -        -        -        - .     , 

Paid  taxing   (in  K.  B.  and  Exchequer) 
Drawing  judgment      .        .        .        - 
Entering  on  roll  at  fourpence  per  folio  -        -  . 

Paid  roll  at  tenpence  -        -        -        .        - 

Paid  entries  (as  usual)       -        -        -        -        • 

Paid  judgment  fee  aud  docket  (as  usual) 

Attending  thereon      -        -        -        -        -..-.. 

Term  fee  &c.      ------- 

Letters  in  country  causes. 
Under  50  miles  ------ 

Above  50  miles  ------ 

AboTe  100  miles 

When  fi.  fa.  and  warrant  thereon^  ^ 
In  town     -------- 

In  countiy         ----••• 

Schedule  III. 
ITA^re  cause  is  tried  mt  Nisi  Prim. 
Verdict  for  90/.  or  unijer. 
Ingrossing  record,  folio  i4~-        .        .        .        - 
Parchment         ------- 

Paid  sealing       ------- 

Attending  thereon       ...--. 


IL 


I  .- 
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talais  lo  annex  -        -        -        -        -        -    0    2    'O* 

•  -       -       ^      -  :f  "-'-•■'■  i^"--'--  ■   :    0    6    d 

-       -       .       •'       -       -       -    6    2    0 
Hereon       -        -        -        -'       -        -       -    0    3    f 

•  •       .        -       ^       •       .       L       .    0    t    6 


hereon      -'       -        -  -  -  -  -    0    3    4 

-        -        .        .  •  .  .  .    0    5    0 

Snrice-       -  '^--V'^^'  -V-  •-.  '••^•.•'^-  ■-  -    0    3    b 

'for  brief-        -        -  -  -"  -  -0  13    4 

>pjr  (nb'inorcf)   -     •  -  -  -  -  -900 

o^rt^  cause     -    •    -*  -  '  i.  -  -034 

ig  (what  has  been  paid)    -  -'  -  *  - 

il(Mnsiial)       -        -  -  •   "-    '  -  -    •    '     ' 

5Miit  on  trial      -        -  -  -  -  -    1     1     <r 


trial"  (what  has  been  paid) 

ixing -    0^   3    0^ 

increase  -       -        -'       -       -        - -'  -  -y  'j    (Jt- 

and  copies       -'       -~      -        -'       -  -'  0  '  t  'if 

ixing-       -        -       -J  ^^-'j3f::..|...-'  J  i:  '.'•0---3    'J- 

{as  usual)          -        -        -        -        -  .  j    •       *  ;  I 

Igment      -"      -^      -        -        -'  '     -    '  ^    6    3    A 

"the  roll  at  fourpettce'         -        -        -  -                 - 

tenpe'nce  -        -        -        -        - 

int,  fee  and  docket    -        -        - 

lereon     ---^'■'^^•^    •-■■•••■'.-■  •  'i^      .  -    0    3    4 

-....--.    0  10    '0* 

Letters  in  country  cause. 

Tiles  -        -'       -        -        -        "        -  -    0    2    d 

iiles-^""-  =  i'"  •'■:*"-  ■■■■■-'•  ^    y      -      '-  -040 

miles         -        -        -        -        -        -  -0    60^ 

*tfae  Writ  is  issaed  on  or  after  the  15th  ilfarcA  1^4.  ' 


.■-»jr-.*i  ^.<^fi.  ■, .  i  !•  \:.       »  "V. 
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?§8  .VI  K/jj.ir//  ifviiio'i  ,i/:flaTflaTg 

ARGUED  AND  DETERMINED  IN  THE 

COURTS  OF  EXOHEQUER  OBoBl 

-T'MijN ■■.•.'■',  V  ,';.'/M:;i/  -":•   ■,..',.    .    ">   ..\^',"\.  li*^  7(1  Iw 

•  -.         I  ,1  AND.  ^  t .~ 

-.'j:i>    ..J     /i     :?'.♦■»  ■  ■,       ■   ^     '  ..V.J- .,.,  ■..      f       ,\sV\AJ 

«r..v  b.oEiXiGH'EQIIB'R  .GttAM»E«3 

.1 

IN 

«.»■> -'I  )'..>".'  ^.    '''iiii' '''    '•♦^^■' •'•'■'-'.-'/  'urifi'^  0 


1834.  >  (Fdrtheiiiif>ortimt^BG(rLjeiGBNCBAUs;ynlli 
ini'fffZti^  terk  1S34»  and^  takings  eBeet' A^nl 
6f  .£}{jsK^  teiin  18S4^  iee  Part^t.  «f  thtd  rV«Mi 
airauitond^dto  be sabjoiiied  tO'iii #h^ti'Coai|[Ml 

MEMORANDA. 

In  TVzTu/v  vacation  1833L  JohnMalmaj  of  iM 
Temple  esq..  \vas  appointed  one  of  his  Maiestv's 


and  took  bis  seat  within  the  bar  on  tt--ii— - 
MtcAa^/mdcierm  looo.  .r     '     -^r- 

In  the  vacation  after  Milary  term  1834.  Jui 


28th  FeoTMaryby  John  Williams  esq-  K.£!.  a 
been  previously  called  to  the  degree  jofSerieanj 

T'-^'j^k    lijI-L    .1"    -:0a)"8eeiniM;)Vofrl.rtefU;ii.l    (li   ^Ig 


EASTER  TERM,  Fourth  WILLIAM  IV. 

and  had  i^iHtiJ^  ^fitt^th^^tU^^tliUla  legum." 
Mr,  Baron  Williams  was  afterwards  knighted. 

About  the  same  time,  Sir  William  Home  resigned 

ncceeded  by  Sir.7bAn  Campbell,  his  Majesty's  Solicitor- 
Qaeral.  Charles  Christopher  Pepys  esq.  K.  C,  sue- 
teoled  ^^f«M/Opl^£>UHtlltb*\Ititt«0ffi(!<iibnd  was 
bnghted. 

Id  the  same  yacation  Mr.  Seij^apt  Jones  received 
Ui  Majesty's  licen^^MBtfc^'i^^^Kar  the  surname 


In  the  same  vacation  bis  Majesty  was  pleased  by  hu 
tllial4mlui|.>>a/gra»tiiUM.iiign%irfia)^odiof/lha 
l^MogOomM,  ^mtiSritaUHMiJi'amd  1A\thA 
|)rihtiHcitofebl6iSir.l2Kofiia*i>ehnialn.Kwght,v(^iitf 
Ji>itiA4)C^Kte9ur»(ttf  jUog^  ,l}endhtand.thfa  hfflrs>n*lfft 
of  laa  body  lawfully  begotten,  by  the  name,  style  and 
•Jlie  of  Baron  Difimanrot-ltove^^'  in  the  county  of 
Arty. 

Euly  in  Easter  term.  Mr.  Justice  Parhe,  Mr.  Jus- 
In  Alderson,  aa.  Baron  Vaugnan,  and  Mr.  parqa 
Wm^,  ^I'nied  fteir  se^ts  In  tnetr  respec^ve  cbti^. 
Ju.^oaron'WtHui}&  was 'appointed'  a  judge  oi.  tte' 
nnrt  of  lUng's  Bench  in  the  robin  of  'S/ti.  JustKe 
Jma  Parke,  and  Jlr.  Justipe  James  Parke  and  Mr. 
Jiajice  Aid&rson,  Barons  of  flie  court  o^  itSxclieqtier. 
P""*  Barons'  Vauijhan  and' Vru^ontf.'  '"Mr.  Baron 
'fivgkan  succeeded  ^Ir.  j'ustice  ot^^sM  fis  a  jtid^'  of* 
•Se'coiirt  of  Common  Pteas.ana  wa's  on  tliat  oppasjiM} 
'tpoiriled  .1  Member  of  his  jTajesty's  Most  H'onbrawe* 
"^»y  Council.  The  n\)ove  judges  took  tneir  seat's 
*Kardiog1y  in  theit  respective  courts  on  ^th  April 


./I  l/.y.iJ.llMBMfiMitAIIO«|TliaT8Aa 

.i%Mm       omit  Jii:.><  (ifj  ^lift  h.  r.jiiii'j;  [f^ri  )>fii'jd  ,ljoniuii  iDrtfifllOT 

.>i".r'  ii  ((.ill'.-  i    •<:•  j(ji'./)  I.)ij.''  -Hit)  xii -jouoiiiq  liiiJJoa 


pcopld  tend  to  th?  geu^al<Jisp»fo^  ^f  t^  ^.!f,^9¥% 
i?itw<«-^^f  th^  right, iff  eff»x»s^.1f> sm^Jt^^filitM 

supli  ol^ec)»  papqot  be  e%9^d  ?18  ^oii^^,|^<^ 
,»t  l^^hi^ve  th^  excli^siye  |)riy%g^ 9lvm^^i% 
Wg.  an4  .wdi^ce,i«|?g,;feni^,«5i;p^^  ,7fif  a^^i?|i 
f^pnpop  Pleas  a^jyeftmafffer:  ^e  ^»;tl^fi>a, 
5?r4er  and  direct  tWtlj^'^t^^f  Jpf^^^i^JgiJylJ 
l^d  audfence,  in  our  wid  Court,<^f^^^^^ 

^m  tfaie,^l,aiV,W,<>?  ^^ff^,^  ^^^MDrBiraHr 
^fin  ncrw  ne?t  ei^^vi|f!g,  SS?«?Mt^..^:.«ft«T;^jfi?i 
sively  oy  the  Serjeants  at  law ;  and  tha{»  upon  «i 

from  that  day,  our^cf^u^^l  Jea^^tjeiip.  t^ij^^^f?^ 
other  barristers,  at  kw^^^ba^^i^i^^^ 
their  respective  rank  and  seniority,  have  <i<^^{S|Rjp 
equal  right  and  privilege  of  practising,  pltedingi  oi 
audience  in  the  said  Court  of  Common  Pleas  at  Wt$i 
minster,  with  the  Serjeants  at  law :  And  we  do  bezeig 
will  and  require  you  to  signify  to  Sir  Nicolas  Conynghei 
Tijidaly  knight,  our  Chief  Justice,  and  his  companiooi 
Justices  of  our  said  Court  of  Common  Pleas,  this  on 
royal  will  and  pleasure,  requiring  them  to  make  prop0 
rules  and  orders  of  the  said  Court,  and  to  do  whateve 
may  be  necessary  to  carry  this  our  purpose  into  efled 
And  whereas  we  are  graciously  pleased,  as  a  mark  c 
our  royal  favour,  to  confer  upon  the  Serjeants  at  Ii^ 


EASTER  TBRM;ftfUttti;WILLIAM  IV. 

treinafter  named,  being  Serjeants  at  this  present  time 
actual  practice  in  our  said  Court  of  Common  Pleas, 
nepetiBwent  rank  and  place  in  al)  our  Courts  of  ^w 
M  teuAy  i.  we  do  hereby  further  ortler  and  direct  t^af 
mrwma  Lmces,  Thomas  TfOyjUy,  Tltomas  Peo*e, 
WioM  8t.  Julian  AraUn,  John  Adams,  Thomas  An- 
«■»,  Saay  Storh,  Ehauzer  Lwfhf,  Jofi*  Scriven, 
"mri/  John  St^hen,  Charks  Carpenter  Bompas,  Sd- 
M'ttm^i'iPmW'SeMK^j^hTi  Taylor  Cota^ge, 

n  netadefbrth^  ^^rding  to  tlieir  respective  sem6^ 
Uwi^l/tiietnBdi^es,  have  nnic,  place,  and  kiidience,  in 
l^oitf'Ccwirti'Sf  laii'' and  eiq(iiihr|  next  after  JoIm 
t^n^P.'^^'iWcfF  6\ii  Couiisef  learn^^  i^  the  la#± 
MW'iid'if^'^i^MII'^cl  ^iiiir^'you  not'onfy'  tp 
yi^&^  l^iix  '&e£Hpi^'t6'be  pIraerrecE  in'ovi-  C6urt  of 
luSwr^^'lilf^  aiab  io  signi^'  to  me  Judges  of  bur 
inilir'%tlii^"C<iu^  'it'i^etiiiiinst^er;'^  %  is  otir 
IpWj^iuJii'S'^Ha't't'liesaiii^coilbetie  oUerved  in 
Ina^  &ktfi8.'^  "(^V^h  at'  m  Cmut  'of  St.  Jamei'i, 
tti^di  'dky^df^/Jri!^'  in '  the  fljiii^th  year  of  our  reigti. 

bilK  iK.'j.i      li.ii!     i:i"-    .     ".i  ■    '■■.■•■  I  ■■ 

*"al''Pbu.  I^A  liS^  dlkneaibT  of  Grtdt 

fft&fii-'^  ■"■•      -■■■■■■■    ■■'■>■     ■■■  ■■■  ■■■■    ■ 
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/ 1  \OA3SES  4k  £AST£B;  USSMt  z: 

]j;p(.i^ABEXH  SjKBi^nPF  iLi]iflfiEi>  a$^a«9t^t  Rommw 

,(|C9A9-44ij  iJiilATjaAMiw.  .Nicboi;l«»  \iin'd>  JEl 

; . „]Elu«&E|t|  §p]n8tcr»  AiARY  B.V6fm^  apiiMt«r Jlj 

.^ja^EXB  ;Riis$EXf»  ipmster,  £l^N:;  Rpwu^^-jiil 

,  ^wfio(3r-0|ie  y^acsi  by  .Akd&i&w    Buchan^. 

»  R  rioviHP*^  T^Y  order  6f' the  Vicie-CKanceUor  the  ^'& 
freehold  pre-  ^as  sent  for  the  opinion  of  this  court : — 

misestohis       j.,   w-kM^-w*-    •:      i  v         #*  "  r»         .»    '     '•     .'vii't*'-' 

wife  during  her  RoDett  Bfown^  late  of  Streatham  }n  thei  0OJ 
life  or  widow-   y^n-feycsq.,  deceased,"  was  at  his  deatli  ppsseasi 

hood,  and  after       :^^;/4:;       ...  V  ■^■MrTTTna 

her  death  or  v&ty  large  personal  estate,  and  was  also  in  nu  u 
S^nXw"     ^»i^ "at  the  time  of  making  his  wifl  hereuu^ 

bis  nephew  ^  .»:,.;..•..:  ^        "'^     Jj? 

JR.  JB.  12.  for    tJiohed,  and  from'  thenceforth,  and  at  the  tune 

life,  and  from    i»  t  ■t.      '-J   j*^^'«       %•  •'=     vi   '''!'•  1 

and  after  his  death,  seised  m  fee  Simple  in  piossession  of  and  in 
decease  "unto  ^'ereditaments  and  premises,  and  amongst  otivers 
between  all  iti'  a  ciertain  niansion-hoiise,  and  certain  me« 
''I'^.r^'y  J*??   Ittiidfi,  and  hereditaments,  situate  at  Streatham  ^ 

children  of  his  '  '   .        .  ,      .    ti,if 

said  nephew 

JR.  B.K,  law-  :  ■  !     1 

fully  begotten,  their,  heir9  and  assigns  respectively,  as  tenants  ia  oojaapfim/'\ 
than  one,  and  if  but  one,  then  to  such  only  diitd,  his  heirs  and  assigns';  dqi 
there  should  be  no  child  or  cbildron  of  his  wid  nefrfiew  Jl.  JBw  &  liviogiltf 
of  the  decease  or  man*yiog  again  oi  his  the  testator*6  said  wif^,  then  he  devi 
to  his  executors  In  trust  for  other  persons.  The  residue  was  devlseii'i^d 
other  persons.  By  codicil  dated  and  executed  on  tlie  same  day  as  ikfai  ^ 
attested  so  as  to  pass  real  estates,  the  testator  directed  *<  That  neither. 
R.  JB.  R,,  nor  any  &r  either  tfhii  iuue,  thidl  by  virtue  of  this  nn^  mllj  tdke^lA 


death  he  entered  into  possession  of  the  devised  estate,  nnd  afterwards  c^pd 
five  children  surA-iving  him,  all  infants;  and  having  by  will  devised  all  freefibU 
of  which  he  might  die  seised,  and  over  which  he  might  have  a  dispdsincipi 
certain  persons,  upon  trusts  mentioned  in  the  will : — lleld,  that  the  dayisti 
tuted  by  the  will  for  those  previously  made  to  the  children  became  voia,'nl 
contemplated  not  having  happened ;  and  that  the  estates  deviaad  to  tbe.^ 
the  will  being  rendered  contingent  by  the  codicil,  failed  of  effect  for  wantc 
ticular  estate  of^  freehold  to  sopport  them  at  the  death  of  JR.  B,  R. ;  M>  Chi 
passed  by  the  will  of  the  tcsintor  s  heir  at  law.  .  I ; 


V. 
HA 

and  Others. 
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hereinafter  mentioned ;  and  being  so  seised^  the  i^s4. 
[  Robert  Brown  did,  when  he  was  of  sound  and  dis-  v^'v^;/ 
iilg^tAitidi^iBOry;  and  nnderstahdiiig,  itiid  on  thfe  Russel 
il^4^  m'Mar€h*\%\4f',  duly  'make  and  pbbtish  his  Buchanan 
I  ^Mll  -'Md'testflmlent'  in  writuig  oflbat  date;  'And 
<llf  <  tras  -eineteiriied  hy  htm>  aitd'  attested  -  so  las  to  pass 
!]^Mi«8tatie»'  df  ihberitalnc^^-  wherebyi  aftei"  certain 
|«iesti9^  ^  he  gaVe 'a&d  devised  to' bis  mik' Susanna 
Twn^  all  that  his  capital  mansion-house;  with  -the 
la,  tenements,  and  hereditements  thereunto  belopff- 
»  md  wherem  he  t|ien  resided,  situatq  at  otreatnam 
^e  county  of  Surrey^  wmch  he  had  purchased  of 
hi  Ivtlliam  Siusself  together  with  all  the  new  buil4* 
i  and  additions  made  thereto,  and  all  other  his 
nuages,  lands,  tenements,  and  hereditaments  what* 
iner,  at  o^refj^Aom  afore^idj^  to  bold  tt^CiSame  unto 
8sud  wife  and  her  assigns  for  and  during  the  term  of 
:  natural  life ;  provided  always,  that  in  case  his  said 
te  should  at  any  t^ne  after  his  decease  marry  again^ 
ai  ihe  said  testator  did  thereby  absolutely  re voke» 
iml,anc(  make  void  all  and  every  the  devises  and 
xpests  in  his  said  will  contained  in  her  favour,  and 
Mfeid  and  in  lieu  thereof  he  gave  and  bequeathed  to 
voecutors  of  his  said  will,  and  the  survivor  of  them, 
tt  i^iecutors  ^nd  adnunisfrators,  for  and  during  the 
Btb  nyf  the  natural  life  of  his  said  wife,  the  annuity  in 
ke  laid  ^1  mentioned ;  and  from  and  immediately 
^ft^  dectose  or  marrying  again  of  his  said  wife,  the 
>U  testator  gave  and  devised  to  his  nephew  Robert 
B^^  Russeli  all  those  his  said  capital  and  other  mes-» 
mige^  lands,  tenements,  hereditaments,  and  premises 
^ffteiobefore  mentioned,  situate  and  being  at  Streatham 
ifi'Kttdd,  with  their  appurtenances,  to  hold  to  his  said 
^(bew.  Robert  Brawn  Russel  and  his  assigns,  for  and 
dttting  the  term  of  his  natural  life ;  and  from  and  after 
^  decectfe  of  Ms  said  nephew  J2.  B.  Russel,  the  said 


.  / 
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I^^       (Mt^tof  gave  and  ^ei^«ed.  Oiie  ;«]&  ;ea|^  rMNirtfttf^fi 


Rvss4i< 


^^0^   ^ unto  jod  e/fuBny  between  att Md («¥«rsr  ^imiMfkm 
of  Us  Mid  nepbeiw  jBt  B*  Mtmei  hwMifylmgf^nh  4)flii 
Imrt  And  atfdigni  nwpeotmlji^  r  si^;  i%mM»  im  ^Summip 
aad  not  as  jouM  leiiwhit'if  a«PMtiiaii;0i^la»4itfii^^ 
9hoiild\  be  but  om  child,  ihol  fth^  whrfie  io>  0Mtctk<lM| 
<ibtld,jMs  or  jber;h«^  and  aesif  w  ;*'  huliiin  #te^ortlH|L 
ahaiiU  be  w^  ehild  or !  ehiUren  lof  Ua  laaidTifai^Aflft 
^  ASmsef  Kving  at  tbfi  twae  of  tiie  dpacaaeKHOTimio 
uig  agfw  of  hia.  the  testator's  aaid  wife,  'tfaen  ba^^iUMl 
aad  devia^d  the  aaid.capkal  aiid  otbwr  mnwiagHPi  liH4> 
teeemeots^  iN^redt^aaients^  aod  premsas  at  fiftrfg/toHi 
aforesaid,  unto  his  said  executors,  and  the  suauiHilft^ 
tbeiii,  his  execuAors  a^d  .admaiitiwtoi^-.  kir^^ta^tdftid 
tot  the  sole  and  separctte  ua^  ajid  bevailt^Tliip  ^M 
taatator's  pjcco  Mjsurtt  Rits&pJL  exolssiae  ajid JBdAMttdaMfe 
of  the  caatpoli  delMib  ar  eog<^eiae»tg  ^g  aqyi jhunbiwh 
or  fcusbande  ^  mighC  happen  ,to  mairy s  mmL  fromMb  . 
a£tar  ^decease  «f  hia  aaid  inieca  iVfiy  JfiMmJbidl^^ 
tfsast  £»  aU  and  efiery  berfehUd  md  childraia  bdrfiflM 
to  be  begotteBy  if  »ore  than  ^nm,  ibeir  iii  ijii  iJifimfciWii' 
and  assigns,  as  tenants  in  eomoMNQ  and  racA  atiijfliit  ^ 
tenants^  and  if  but  one  cfaildt  theft  in  trast^fbr 
Gihild, Us  or  her  heirs  or  assigns;  aad incaaetof 
respective  deceases  <of  the  said  tbuheri  B*  JBiMrf 
Mary  Bmsielf  without  leaving  any  child  ^or  ohiUaeii 
shonld  be  living  at  die  decease  or  narryk^  agaia 
his  the  said  testator's  said  wife,  then  he  naive 
devised  his  said  capital  and  other  messoagas, 
tenements*  hereditaments^  and  preniaesy  vrstb  .^Ihe 
purtenaooes  at  JStreatkam  aforesaid,  unto  alid 
between  Robert  Coster,  Jakn  Coater^  asnl 
SfHarrejf^  the  children  of  JRobert  CtmUr  and  JBoaM^ 
Gaalier^ 'their  heirs  and  assigns  respeotisialjKi  JurjIsflMk 
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'*  mtma'-'mA  ruA  as  jiottt  tenants.    And  tbe  «aM       igs|> 
Aikrt.AwMMiby  his  tttd  wtU,  g«ve  sad  beqcwatbed'     "^""^Sf 
'^iM(,ra«idtie^>aMdveim«Mcler  of  his  estate  atidcffeeu      ^^'*- 
HafeMefer  and  wheresoever^  and  of  wbat  nature  or    BccpAirAli> 
^ittl  teenier,  from  add  after  the  decease  or  marryliig^ 
^gib  of  Ub  said  wiib  the  said  SusMtma  Brawn^  which 
lAoeAd  filRftt  happen,  unto  and  between  hit  said  nephew 
JMefi  Brm^m  lUu$el^  and  his  said  nieee  Mary  tUsuel^ 
fi  in  >  eqtial  shares  and  proportions^  sha^  and 
ttlike^  witb  divers  bequests  over  of  such  residnsarjr 
nnd  •efiecti,  upon  oertain  events  which  did  not 
Ui  4kk%  benefit  of  the  cliMrett  of  the  said 
Jiiuff  Mrmm  itkMsel^  and  Mmry  Huuel^  spinster,  suid 
^4he  aasA  Bderi  (^oiter^  Join  Coster ,  and  Mttty  Aim 
^snafnRftf* 

-Thb  aaid  Mobert  Br$wn  afterwards^  on  the  same 

Mh  dajr  <of  March  1814v  and  when  he  was  of  sound 

aU'dH|Ming  mind,  memory,  and  understandings  -duly 

Me  liad  .published  a  codicil  or  instrument  in  writing 

<f  diat  late  fio  his  said  last  wiH  and  testament,  and 

^Aiih  wtt  ezecated  by  hia^  and  attested  so  «s  to  pass 

ftwfceld  eaiatea  of  nihenlanoe,  and  which  codicil  er 

^MnsMMt  in  willing  is  In  the  wo/tis  and  figures  ibl- 

*»iHHi  that  is  ta  say,  *^  This  n  a  codknl  to  «y  fore^ 

tfS^g  wBl.    It  is  Bay  wiU  and  annd,  and  I  do  hereby 

dinset  that  neitlier  the  said  Robert  Brawn  Russel  nor 

^farjf  Au$elf  nor  any  or  either  of  their  issue  respec- 

^Wely^aor  the  said  Robert  Coster,  Jokm  Cotter^  or  Mwr^ 

4)iii  iSynorfvy,  nor  any  or  either  of  their  issue  respec- 

^h^y,  shall,  by  virtue  of  this  my  inll,  take  or  be  con- 

^Uewd  as  entitled  to  a  vested  interest  or  interests, 

Judaea  and  vntil  diey  shall  respectively  attain  the  age 

of  tvPCDty-one  years;  and  in  case  of  the  death  of  any 

or  more  of  such  children  under  such  age,  then  the 

of  such  child  or  children  so  dying  shall  go  to  the 

totiving  brothers  and  sisters,  or  brother  or  sister,  as . 


'n*he  bsSA  Robert  Browa,  shortly  after  the  ( 
executioh  of  his  said  wiD  and  codicO,  and  In' 
m^nth  of  Mareh  1814,  departed  diislife.  vhlnki 
in  aniy'inanner  revoked  or  altered  his  saidwul^CK 
save  as '^e  stud  wiD  may  be  revoked  bytheiiaU 
aJfld  without  having  in  any  manner  revoked  oil 
the  said  codicil,  leaving  the  said  SiuanwAS 
widow,  and  Robert  William  Brown  hb  only' 
heir-at-law,  and  the  said  Robert  Brown  Ru 
Mary  Rmsel,  spinster,  respectively  him  surnrfi 
it&Si  teat&iot'  Robert  Brown  vas  not,  at  dieVc 
times  of  mtdcing  his  said  will  and  of  his  deatlr,'  i 
any  lands;  hereditaments,  or  premises,  other'  d 
ej^cept  the  said  mansion-house,  lands,  heretbt 
and  premises  at  Streatkam  aforesaid,  and  certa 
hereditaments  by  his  said  will  specifically  dlsj 
iii  manner  therein  mentioned.  The  said"'! 
Brown  his  widow  never,  after  the  death  of  i 
testator  iloAert  JSroirn,  intermarried  again  or' 
the  wife  of  any  other  person ;  and  the  said ''jj 
Broum,  widow,  upon  the  death  of  the  sAd! 
Rohert  Brmm,  tinder  and  by  virtue  of  the  toi 
entered  into  the  possession  of  the  said  mansidi 
lands,  hereditaments,  and  premises  at  iSW^MVJUn 
bbM,  and  into '  tlie  perception  ahd  receipt  of  'ft 
ahd  Drtflts  thereof  resuectivelv.  and  shie  coilti 
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"J^  said  JRobert  WiUiam  Brown,  the  said  t^statqip 
Rofysrt  Br,Qwn*^  beur-at-Iaw.  departed  this  life  An  the 
Ufe^time  of  his  inothers  the  said  Susanna  Brown,  l^^do;^t  v.  ^ 

without  :jssu?,  a^d  intestate,  and  without  having  dp9f  ^^^I^*!^ 
qij!;  jmned  in  doing  any  act  in  law  whatsoever  fertile  *  '^  ' 
fO^pNe  of  conveying  or  assuring  away,  or  for.  tb^ 
purpose  of  charging  or  incumbering  any  right,  titl^  o;^ 
ilQPeat  of  or  to  the  said  capital  mansion-house,  lands, 
hereditaments  and  premises  at  Streatham  aforesaid^  or 
oforto  the  rents. and  profits  thereof  respectively ;  .an.d 

die  said  Robert  WiUiam  Brown  left  the  said  Robert. 

■■    .  ■ .  . ,  ■    .|  .  . I- 

ffmn  Mussel,  bis  cousUi  and  heir-at-law^  him  surviving, 
ffA  who«  upon  the  death  of  the  said  Robert  William 
llbvs,  became  the  heir-atTlaw  of  the  said  testatof. 
Sokrf.Brotrn. 

'  '  '  ■  ■  ■ 

I  The  said  Robert  Brown  Mussel^  after  the  death  of 

tbf  said  testator  Robert  Brown^  and  during  the  lifetime 

tf  the.  sud  Susannah  Brown,  widow,  intermarried  with 

^I^tiff>then  Elizabeth.  Sheriff  Buchanan,  spinster* 

^tb^re  are. issue  of  such  marriage  five  children  and 

^^.mQOce«  namely,  the  defendants,  Frances  Rusael,  spinr 

V^yMsrif  Rusself  spinster^  Elizabeth  Russel,  spinster^ 

^M&kBussel,  spinster^  apd  Jane  RtAssel,  spinster^  who 

^x%  aU  ipfiunts  und^r  the  age  of  twenty-one  years,  and 

^lio  w^re  all  bom  during  the  lifetime  of  the  said 

^uatmah  Brown,  widow ;  and  the  said  Frances  Russel 

^^  tbe  eldest  of  such  five  children,  and  is  of  the  age  of 

^turteen  years  or  thereabouts,  and  the  said  Robert, 

^^ffom  Russel  never  had  any  other  child  or  children 

Cioept  tbe  said  defendants,  bis  five  daughters,  as  here- 

Inbefiore  mentioned. 

Upon  the  death  of  the  said  Susanna  Brou^n,  widow^ 
tbe  said  Robert  Brown  Russel,  who,  during  the  lifetime 
of  die  said  Susanna  Brown,  widow,  had  attained  ^is 
1^  of  twenty- one  years,  .under  and  by  virtue  of  thq 
said  will  and  codicil  of  the  said  testator  Robert  Brown, 


m  CABE&  IN  EASTER  TEKItt  . 

« 

f^§f*       and  being  aucb  heir-at-law,  entered  into  the 
q{  the  aaid  capital  mansioa-houBe,  laiida, 


II.  tie^reditainents,  and  preuujieB  at  Sireathttm  afiiieaiA 

ud^'Cythfin.    ^^  ^^^  ^^  perception  and  receqpt  of  the  lemK  jM 

ptofits  thereof  s  and  he  continued  in  auqh  poeMa^ 

and  in  suoh  perception  and  receipt,  down  to  the  tnoM 

his  death  hereinafter  mentioned.  . >,, 

The  said  Robert  Brawn  StMsel,  during  thf  limi.li 

was  in  such  poasession  and  in  suoh  pei!cep.tiaii  aid 

receipt  aa  aforesaid,  and  when  he  was  of  sound  and  dk 

posing  mind,  memoryi  and  understandingt  and  911  Al 

13th  day  of  AprU  1832,  duly  made  and  pttUiaMiJi 

last  will  and  testament  in  writing  of  that  4ate^  Mi 

which  will  waa  executed  by  him  and  attested  sa.«a  Ai 

pass  freehold  estates  of  inheritance ;  and  he  theivlfb 

after  bequeathing  certaai  pecuniary  and  spectfiol^gMkNI^ 

gave,  devised,  and  becjueathed  all  his  inthiQld.m^ 

oc^yhold  estates  of  which  he  might  die  aeiaed  or  pM^ 

seaseds  and  of  or  oveor  which  he  might  have  9k  fljipnalu 

power,  and  all  the  rest,  residue,  and  remaiiider.of  JMl 

personal  estate  of  which  he  might  die  poaaoaa^d^  ^il 

whatever  nature,  and  wheresoever  aitoate  at  jhrlmm^ 

his  decease,  and  over  w|iich  he  should  thoa  have  m  4Sf^ 

posing  power,  to  his  wife  the  plaintiff,  EliMaiethrSkmiJI^ 

Mussel,  late  EKzabeth  Sheriff  Bueh^Mm^  apinater,  fjtg 

defendants  Robertson  Buchanan  esq.,  and  NenUmig^ 

NichoUs,  merchant,  and  whom  he  by  hie  aaid  .1^1 

appointed  the  ezecutrii^  and  executors  thaneofj  md^lb 

the  survivors  and  survivor  of  them,  her  w  hia  iMfM 

executors,  and  administrators,  upon  certain  (raate^fii 

the  said  will  mentioned,  as  by  such  will,  rafimnJQi 

being  thereunto  had,  will  appear.    Which  caid.wQLjf 

also  to  be  taken  as  part  of  this  caaef  a^d  raferasiattv 

any  part  thereof,  not  herein  aet  out»  may  be  'ma4ia  wgm 

the  argument  by  the  counsel  for  any  ef  the  pactifib  >|i,j 

The  said  Robert  Brown  Russet  departed  thif  lifiiji 


IN  Tii*T<MniTH  Ymk  of  WILLIAM  IV.  3dl 

• 

4be  fi6th  day  of  April  1882,  without  baring  revoked  or       iSS^. 

in  any  way  altered  his  said  will,  leaving  th6  said  plain-      ^^^^vS*^ 

tiff'  JElixabeih  Sheriff  Rnssel,  his   widow,   the  said  9, 

iMendants  Robertson  Buchantm,  Nathaniel  Nichok,    Bucuavah 

and  Others. 
Ae  said  defendants,  his  said  hereinbefore  men- 


Uotied  five  infimt  daughters,  his  only  children  and  co- 
heiresses at  law  respectiTcIy,  him  surviTing ;  and  the 
idid  defendants  Francee  Ruseel,  spinster,  ilfary  JRusselj 
■pinster,  .EHzMbetk  Suesel^  spinster,  Etkn  Rusself  spin- 
ster, and  Jane  Ruasel^  spinster,  are  the  coheiresses  at 
IsfW  of  the  said  Robert  William  Brown,  and  of  the  said 
«sbtator  Robert  Broum.    The  said  JSKzabeth  Sheriff 
■Rmssel,  widow,  Robertson  Buehaman,  and   Nathaniel 
'NiehoUs  have,  since  the  death  of  the  said  Robert  Broum 
Mimelf  duly  proved  his  Said  will  in  the  proper  Ecdesi- 
iwlieal  court;  and  they  thereby  became  and  are  now  his 
tsgal  personal  representatives.     The  sidd  Elizabeth 
-Bkirlff  Rmeself  widow,  on  the  6th  day  of  November 
lidC^.eidiibited  her  bill  of  complaint  in  his  Majesty's 
ygb'  coMt  of  ChsiUcery  at  Weitminster^  against  the 
said  ReberUen  Buchanan  and  Nathaniel  ffiehoUe,  and 
agatttst  the  said  Frances  Russet,  spinster,  Mary  Russel, 
HfinstUit,  Elizabeth  Russel,  spinster,  Ellen  Rnssel,  spin- 
gler,  and  Jane  Russel^  spinster,  stating  and  praying  to 
ftte  efieot  therein  mentioned.     And  the  said  several 
'defendants  having  respectively  appeared  to  and  put  in 
llMir  Tespective  answers  to  the  sai^  bill,  the  said  cause 
eim6  CD  to  be  heard  before  his  honor  the  Vice-Chan- 
esHor  at  Westminster,  on  the  S9th  day  o(  January  1833, 
when  his  honor,  amongst  other  things,  was   pleased 
to  dsrect  a  case  to  be  made  for  the  opinion  of  this 
kmottriaUe  court  upon  the  following  questions,  via. 

First,  whether  the  said  Robert  Brown  Russel  took 
awy  ^nd  what  interest  in  the  said  capital  mansion-house, 
land^  tenements,  hereditaments,  and  premises  at  Streat^ 
ksuM  aforesaid,  or  in  the  rents  and  profits  thereof. 
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ie$1i      under  amk  hjmtn^  of  Ute^Mid  will  AnA^dtaMiltc 

^'"^     te^tfUtw^Uoi^  jSr0xnh{ot'^the\  beiivafidaipief  dh 

«,  Bpbenti  WilHam  :JBr^0ni  ;Ot\.  «8  th<^;  hiAJMtA-hMtM 

wSSsIS^    a8W.teatetorBd6«rt\B*a*ii.-!i  '  •      i    to  tnv^o  orll 

liSec^nd}]^  wh^erlJiia  saiddefiHidants,2fkM^ 
Bfim^f,  MaTy\  .R^$eieft  Aqpinater^  l£%caMI  IZhrslib 
ater,  JS/^  Mtusd^  spinstetv  andt  Jivtie  itend^fiqpi 
tl|^,il«faato>tiiow  take  lanjr  «nd  wfattk  intrtsestiiii  t|M 
c^fitiU,  «uai0ioii-b6u8e  and  ilandft^  hgtditiwttiH 
pvemi9i94'  ai.,iS^^fv}a^4k8WtaforeBaidj  of*,  in  tfi9^ifM|i 
pvofita.  fth^retofir  jundec  and  by  «¥irtue  of  the  dJl^ttQ 
cqdioii  of. file: ^id'  t09(fator  B^beart£itvumi.  j^fhxM 
h^irefl«^$hafr-iaw  of  the  gaid  Jtober^'Wittiam  JBMif 

,  T14t41]^  lehether  the  sa|dgEfft«^^.iS4<r|^^ 
widoii^  ii(iiertMiuA^&iM4Pti,'Wd  JB&rfitaiii^eyji 
noy^  take  My  mi  ivrbat  interest,  in.  t^ijsaiA^ef 
roansion-hoiuie,  landsj  JieredJtanientBj  land  >pm4i 
jStrea^A^  lafoieaaid^  or  in  the  rev^te^adpAyfttSflfelB 
under  amd  by  .Tintue  of  the  said  w.31  of  thf^vH^^i 

Preston  for  the  heir  at  lawi  Fintyttiie  mi 
Ro^t  BrotBu^  takeff.  j?er -«di  obvipusly  ya^ledi^ii 
children  of  SfOlmt  Brown  Mussel  an  estaU  In  jf^ 
tenants  in  eommon  at  the,  death  of  their  fii^lpe^ 
tenant  ibr  life*  Secondly,  none  of  tfae^ulteciiKr  fif 
designated  ligr  the  mil  as  oompetenb  to  defert^^ 
estji^a.  ev^.^oceurred;  for  ihe ^  children  ;«^i  Mf 
Brawn  Buml  M^e  living  at  the  ^e^^tb^i^  fill 
£ri9Km*a;widowb..:  Thirdly^  the  residunry  idavpni^ 
no.  operation 4:  for  though  sudi  a  dauae  iMyj  j 
an  operation  to  pass  whatever  is  not  before  ,4J 
tually  given  by  the  will,  yet^  where  preoedent»-«i 
in  the  will  have  disposed  of  the  whole  pHltp 
effectually,  nothing   remains   on  which  it  caa  i 


■^iirie^frbu' Which  '4ihe'will'cpeal^  mA  iMhb»       iHHt 
MJihoteatitof's  death,  though  bifrfntetH^riift!     ^^^ 
fJaB^tlfings  stood' at  the  tiine>of  nikldng -ftV         «^ 
rent  of  the  birth  of  Mdbert  Browt^IMski^   S?SSSi 
imh,  acoevdittg '  to  tl»0  ^  willy  occditiontt  the 
te  tdlhnale  deviaea;  hap|>eiied  satrse^u^adjr 
iiElor'a  death*     Doe  A,  McrrU  r.^Vnd^i 
a^nling  oaae  to  shoavr^halA  reaiduapf  idhhti- 
iC^^irlierft  tbe  irillprevioiislifdlBtxMied  of  ^thifr^ 
ittvty.' :  There  Ae  testator  devised  kada^t^* 
Qi,Mkid  D.  attained  their  wapectire  *ag^iy  i^f 
aad  then  to  B:^  C,  and  J9i  and  thdir  heiMj^ 
be^  divided   between  them  aa^  tenanta^'iilf^ 
larged  with  the  payment  of  an  annuity  ol^ 
CS»''and  1>.  equally  and  projportioiiablykkit 
«nl' estates,  and  devised  other  Janifc  to  Ji'.'' 
f  "then  gave  all  the  rest,  residue  BtiA  re^' 
Ua  Yeal  and  p^rsonftl  estatei  natbefi^^wH^y^ 
b0k$f  ^secutors  ftc.,  and  directed  that  h!s 
ihoiiid  be  paid  out  of  the  estate  givei^  t&jAi- 
died  before  the  devisor,  but  if  he  had  lived 
attained  twenty-one  at  the  time  of  the  tres- 
[tetment.    It  was  held>  that  the  devise  to 
pned  devise,  and  that  JS.-s*  share  not  being* - 
by  tile  will  wentt  to  the  hehr  at  law  of  the 
t  ioJE.  his  residuary  devisee;   WilksCsJv^^ 
EMm  (p»  S97)  that  when  a  testator  in  hia  will  ' 
May  all  his  estate  and  interest  iil-ceitiift' 
lat  4f 'he  were  to  die  imtiiediately)  notiidig 
ndisposed  43f,  he  could  not  intend  to  give- * 
In  •  thoie  hnds   to  -  his  residuary  de>viaee.  -^ 
to-cAses  of  Boey.'Fhtdd{b)  axtdWriffbiVi 

jlLii;      ■    »  -'l'.  ^    I     -:       .:.:■.  ■  j'j-.     Hi. 

ll/lS4.  mxed  nho  Sn  WUles,^00 ;  and  see  8  VIn.  Aiir.  tm, 
I.)  ;\  ^  Poise's  !Dig«»i,  3d  (M^iU  145 ;  bu t  see  a^  Ui.^it^ jsaic, 
i,  1  Vea.  420,  Willcs,  303 ;  Gulliver  v.  Wicket,  1  M^JIs.  105, 
4th  edit. 
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witlkrefwencc  to  the  powesaion  only;  wb«mi 
dealwd  t«  sxpiefB  *  coDtingeac^f  he  0(]|ul44ig|^ 
Dora  apt  tenii.  By  Um  expreta  words  sf  ,tl 
not  any  or  either  of  the  muB  of  SeiHrt.^n 
lel  are,  by  virtue  of  the  will,  to  take  a  "  reatcd 
uoleH  or  until  they  shall  reapectirely  attain  t 
tweBty*one  years.  By  a  "  vested"  iottt'sat 
that  which  is  directly  contrary  to  a  "  oontiif 
terest,  and  those  words  muat  rcceiTe  the  tecb 
atructian  which  they  bear.  Evei y  one  who  hpi 
eatata  w  veated  intereit,  haa  aeioin  in  lair  o 
But  ai  the  teatator  confarred  veated  eatatf 
will,  he  raiut,  under  the  wording  of  lw..o 
taken  to  have  meant  to  render  them  cootingt 
event  of  iZoiert  BTowv.'t  ciiildren  rape6tiTd||l 
Iwen^-one,  by  autpending  the  time  wheo  tl 
have  veated  by  the  vrill  till  thoia  eveata  tuqilM 
to  exclude  them  from  enjoying  the  renta  t)IV:tJ| 
ao,  the  ohildrea'a  intereita  wen  mad*  cootipg! 
codicili  theor 

Fifthly,  by  the  death  of  their  father)  Jloif 
B/tunl,  before  they  attained  twenlj-cai*,  di 
or  union  of  hia  particular  eitata  fbr  Ufii  wi 
took  place,  and  the  contingent  renuiRdtn. 
the  children  were  defeated  for  want  .of  »! 
estate  of  freehold  in  trustees  to  uipport  ttii 


iH^8«4ueMe  >i»;f>  Mt  '<J?6iM  ]BroUfh'^'  divide'  6^^ 
Wf<ibi^i9/i«d«AMi<  Estate' 'fkiled^'-aitd  it  {^as^ed  b|^  the 
^'ttf 'JbiM  'I^^viM  iZuMefi  hW  bdt  at  law,  tb  his 
%k%lo#  !E;/iz<f&l^M'>iS^jf '12?/'5ipf  ai^d  Iiis  t#b  other 
tnufiebriliid'taMiit6Mj']h  tJriist  tbt  hia'widov^  tot  lift, 
MM(  ^ teAiis  iAiildl^fl  Ih^ee  aAey  hier  deatli:  The  laiter, 
AieMbreJaUBtain'nclihitbek^  ihjUiT^'thain^t^^ 
tfUf  dr  thefr*  Wtbet^  Ufb  ihter^stJ  [Lord  JCj^i^i^ 
^.-"'B:  Tfaifefiv^oteqUesti^m  ttirha  dii  this  jpoiilt;  Whether 
^'Aie  itidrAs  olr  (bis  codidil  thi^  d^bdren  took  a  vestied 
v^^oMbgt^t  Intel 

WMtte  tad  'executor  named  bf  the  will '  of  Itdbei't 


■ '  I 


J .  t      t 


' '  1  ■# 


•      I 


^     • 
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it^'^JK'  AlidiA'Ifikr  the  ehOdkn  bfilol^t  BrMh  Siaiel 
WiMi'kher  aiAdtint  of  Robert  Brctik'MiMertske  vbsted 
^ifcattk  ill 'file  in  )p6Me8sl6ti  Utider  the^ill;  a&  tenanbin 
libaaMiii  ^lAjeee '  howeveir  to  this  operation  of  the  c6- 
Anii'tfeif  rlil  tesebf  th^e  de&th  of  any  of  them  imder 
)|WMty^nej '  th6^  iBfailiie  df  the  deceaised  voiild  be  de- 
HUMdrtti ' faVbul^  of  ihoftie  who  attaiii  that  age.  It  is, 
^hUm^M^iiMtieMed  that  by  flie  codieil  tlvd  shares  be- 
^ianb  'tfoiititi((0iit'  on  th€i"6VMt  6f  bttttihing'  fijdl  ^ge. 
4lfariid^feMAMentary  dls)^  is  ever  Itoristiiied  to 
■ake  an  estate  contingent  which  can  be  iield  to'be 
tKBiJKto/iior,'if  it  eM -be  avoided,  to  create  an  intestacy. 
'QltaF'ilirlMfe  dffflculiy 'here  aris^  on  the  codicil:  then 
*dite<ibtirt^rni'lobk  at  the  whole  scheme  of  the  testa- 
«irV  dMpoirHittn,' in  ordei"  to  discover  ground  ibr  8u]p- 
IftiMiag  the  will.  The  codicil  waiit  only  inteiided  to 
Hitj^lythatpil^^rtflton  fbrthe  etent'oPi&hy  d^ath  aiftong 
the  children  before  attaining  full  age,  which  had  been 
omitted  in  thie  will.  Then  did  the  testator,  by  his  co- 
dicil, mtend  to  make  the  vesting  the  shares  contingent 
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RUBtET. 
V. 
BoCBAVAlr 

aiid=  Others. 
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i6^       ofai>lii»vttttaiiimeMt>b£lti9ent]MJnsi]ie«ri)U  lui 
"^  .oiIIti<6)iuMiked  ikatthe^  Intent  dfifaefabdk 


pretioiia  ^dispUhitksU  oTuhibiri 
«8tb  tlis}{iro]^rt^ii9^')BuspeiidingiJ]ife  tmmisitiaBdM 
liiMPBSi  Mrerei  tKUivestiifbHtifOfalgr'to  pos^fwiMr  Uaeinlfai 
Itttedoittv  dhiMmiiWMe  ftoiMientided  kOiipdaiMM 
Bj\'^^^ited  idtereatlVtlKfiestolof  lOeaiitiii^qiiriilM 
id^  te7jpbMa5Adn.ki6t.in.'t»^tfeil.  \  Bui  Ikiledii&^^ii^ 
obB^Hstioteiid  ilfrai{%i  t^ jA^erffl^a)  skcMvv  tUlttlMtlM 
Ikioni  b^<the'tC8tatbriof ^ihbrageatt>wfaiobiil^'jUftE>ii^ 
/^t^  tbir>idteTiBdo8iiin  t  pog8e«sictaD>i  aflbrda^ib 'qpftanqpiii 
l^MU  tlie  nnuitl  >inetely  to^  ipltetpdna  4he  itiinflf  ivUtisllii 
iferdtaiuv^eriyog^eikfiidDidf  tlie;Bhaitid;  attd^notiio  dk 
.it)icl)<iM0wbefa  ,dley  werb  toveal«  iAtfMnit|H<]iMl 
ishhr^iri  alieiidy  lasted  -me^  4o  >  beteme  i  iBylrirniihto(ij|| 
-h5Wfboald)lUe'CodJcflilgi¥e  Aeishafw.joi^  dioieiiiioai 
^lifidbr  tw4nty'^aB^  to  >die  'sarmm^i  if  fudhiag^jntMU 
itffiy  1  (of^ftii^in  /b^&ro  i  that ( iage?  >  .flfirtlnnyiifl  ih)rti<|ai 
^Mn'fe  Mtttei'tofbb'faeldi  not  ^tested  alriheir  UWMiita 
only  contingent  on  attaining  twenty-one,  tbeiiliFift^ 

^HiflHi'tiMii  a'oliild'  oFokildreniwho-afUnr^lHUDdaa^iiUi 
vfib  Hfefimer  bat  btfore  attamkigiitweiit(^ri9lwiJiMI| 
ilMie,  VteitlMr  the  JatteTi*  nor  evenrtbeisulMltittttidsil- 
ift4iei$6  coUdifaaKr^  taken;  ibr;tlweveRtjlhiiitodcill0blb> 

lilting ttft  th^  decease < of  Mn^  Broufni.wioviik  nafciklip 
bapj^iiedi  >i)atf  m  lCboA(&V^ 

')  >< {Atgaittv  bad  >the. testator  meant  the  leaiMetiof  iiBlii< 
Brawn  RusseVs  children  to  be  contingent  on  attanfll 

(a)  3  Ves.  jou.  SC7.  (A)  7  fiut,  S60, 

(c)  S  B.  &  Aid.  441 .  (d)  4  Dqiw>  P«.0.  (If. 
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tMfeifc^on^  aiidjH»fr  tonbe/Tested^lJietiTOttldpbllv^lbadc       l^^ 

lAnrUcd  itfa^Jllw  ttn^alionBi  r<hwr  i  llo  I  Jlaity^v£UM|dW      ^^^^ 
children  should  depend,  not  on  the  event  ofliAbwte    ^^ 

fintliilo'foMnLtiJS^ioiin/jfaiit'^Ki  ilwIveveWfi^fJMiyAfidi 

jwilniriil  wani^fBt  whevlfoulidlin^&iiriU^  ituvW  veqAufe 
Ihwt  tKhqfiaii  bDlimtedHkiead  iirterpnt&tidn  wUcb^iitiil 
hnt  Mpytifit  diejtd8tator-fl)]iKiltetiiHii'i mjId  S%Hoi(a9^|tft 
-^Bii^^aitlJoikLiikh  M;>R;NSBid,i5if,^%vgiytii^M^ 
•voato  AUnb  |i/j|tritator  lias  &sed\N  tbe&<  litaniiSoA  'A«dir 
UM^edUct^iindohimtent  audrlalifemidJcdoolarft)^  mott 

i|Miie/ Wge^  iliisr  tvbcie  firitt  jbe  nrehd 
"■Mk  otoriitfht/.  ^Mcdurtj !  which '^iepgit|8ijfiBiinjtlieoii-. 
ttodiKB^taohnifiti  scBSff  df  thewgrdb,  dod9/ antlndq]^ 
'■aD|eMmil8f«|>pDKd  to  eicpiBsied'iDtebtiori^ihiitnbM 
^feodneitoiltf  flbuiid » ride  i  for  dolleQliiigj  n^hatl  isi  i  jlb6^t|]l- 
-E|jM*i*-«$€cJ3uj^arafrplieB/iiirhffn^ 
iliiiiiii3lM  tedftilcal>wefd  icntUd  ftechhioalrMM^  ^^Itarfy 

i£  ipfuliiitever ^sanaeK-th^  codidl  ibajl  beccttstvuediVit 
qUbrtiWkuMk  Umettotuvibiaimmeriti.i^^  th«fviHjlif)> 
3faif«iikdaffybiiire^^h^M!!t^  % 

-lbeIj»lIl'iM{'ehilAren  of  jfid&erlt  .flrmATn  Jttiiac/  wwtd 
^^MAmbdlyitahe'^t^est^  cBtategJ/.i  TJielii)Khe>  opdicil 

'^ffiaigi  Amf  bright  or  podbfeslbBy :  asid  diii^slingiflbe 

lMa|jJHi«f'iboB&\oftheli^  wbb  Ahould/die^tindtoftiI|(^. 

And  if  all  the  estates  are  rendered  contingc(Bt\^bjri^e 

t^iMiSa^Iti  xmds  .> ^  tm&ar  and  iiitlil  tbe)^  shatt  * YfApec- 
(a)  6  Madd.  (or  Madd.  &  Geldart's  Rep.)  346. 
(fc)  Srt  dnie.irok  III.  9«1,  9M,  Doe  v.  l%riofc.       '      ( 
%  (e)  HcU  ▼.  CkirptMfi,  1  Vc9.  jon.  407. 


/i    I 


(yAiakfep  (fc  EASTfeKTEftM^  ^' 


fiyq^AiFA»    aA^i*  afteif  his  dcciii'^y  fo  th'«  \ise 'of  it)s  '^dert  ^"^ 

ma  Others.    jg/ij^j^e^iliT  arid'hfe'hbfrs-^**  IF^ 

aforesaid' Jb/m  nHfMhonit  shUXl^tii  vmihi^ktMVik 
a^e  o^'twenfy-oK^  ^Mr^vovlM  Uy^/^^'^iAM 
ttie  condftibri  heT^(>lfhdfe'dy,  tK&l  iFlt'shkir  h^i^Htt 
tbe  aforesaid  ^;  Uclrnmtka  MVL  die  b^fA'9i6''iitttHi 
die  kge  of  twehty-ofie  !jffeai^,^  thto  to  r^lMSM'tb  H^  i^ 
of  the  surrencierer  dnd  hts  hdrs.*^  Th^  \ibtliet  heM,  ttlft 
though  hy  the  ^rkt  w6rds  this  iniglif  s^tii  to  V^  i^'M- 
ditibn  jpr^cedent,  yet;  tkldng  aH  tH^^oMltr'tdyett(», 
it  was  not  a  cohdiHoh  precedent,  Wt  k  )^^^^t^9iilMk 
to  the  eldest  sori,  s^hjeci  to  ktfd  dieJf^afsltife  ^l)y'afeil4M' 
ditioh  subseq\ieht,  Vit  tiis  hbtr  attaUiln^'  ih^>i4ili' 'tf 
twenty-one.  Now  tlibtigh  a  'd^se  1U'  t!i6lte'%itfi 
would  be  cohtihg^ht  if  standing  atdtib,  J^Aviilm  V.  dif- 
i^W(c);  yet  bbing  followed  by  a'devis^fe 'bvM><  W'flie 
survivors,  in  case  any  of  the  ddWi^^  ^ditf'wAef '^gfc| 
the  latter  limitation  explains  the  ^mt^  ih'SlMih'^ 
worcPs  of  contingency  werfe  Used  to  bte,  ttW  tfealf  tdfVii^ 
porting  a  condition  precedent  to  the  ve!s(iikj{'  'tfiBe 
estate  under  the  first  devise/  but  ia  t»>nd{tifaii^Mi!Ht- 
quent,  on  failure  of  which  their  esttite  may  ht  dtfveUtn; 
not  a  description  of  the  time  "when  it  is  to'  V^'ltl-JAI 
be  taken  by  the  children,  but  of  th«  thhtf  wMUitle 
estate  already  vested  in  them  is  to  bM^iM 'MKil^ 

sible  {d).    That  doctrine  appears  frMn  ^evehkl  tilm 

'  ;   .-I 

Ca)  See  BoroMon^  case,  9  Co.  10;  vA  Storjt;  VniBm^S  m)^%  i 
New  Ra  818. 

Qt)  Seethe  record. in 4biAcase,  Brwt^M  y.  Cnnodfr,  %:^tm,V^ftfk^^ 
3  Levinz.  132;  S.  C.  1  Waikins  on  Copjholds,  VidaV%  ed.  312. 

(e)  Cro.  Elix.  13S. 

(d)  See  UarryaCt  ai^meiit  in  Doe  t.  NotMt  1  M.  &  Si  W- 


IN  TmL^f^Tf^  ^fmi  9F  WU.14AU  IV.  ^ 

49|f  T.;:2i«r  4«)>,,^9|i^^  f.  Croipdkr  and  others  (J),      ^^^V^ 
,4^  ^HlfrWfiiif)^  ^4?*  V.  NeweU  (d),  ^d  Farwr  v.       »^«^ 
'^JSwwXfXifr  -^  ^*  3fcwf«,  which  nearly  refenhks    Buchawvc 
^.fli|i^,|^  ,P»i&^        atotes  the  nite  to  be.    •»*f>'»'«^ 
^(.ft.^fffe.^  4.  ic^fcni  he  ftttaiof  twenty-one,  to 
Jllfl^io;]^  mdhis  hwi;  and  iif  he  die  under  twenty- 
if!Kli.;tiwi  pyer^  iom  not  make  the  devbee's  attain- 
,jflg,,tii|^t|riyqpe  a  condition  precedent  to  the  vetting 
ffj  1^  iptei^eat  in  hinv  but  the  dying  under  twenty- 
fffff  W  ,#  condUim  subsequent,  on  which  the  estote 
#•49.  t(^  .dev^ftedr   and   that  whether   the    devise 
yfy  ,be  uumftdMto  or  in  remainder  only.    But  JUbiU- 
jpfaffifyf.  WoodkffiJ)  bears  strongly  against  the  con- 
^(Itry^pyi,  4h«(|in  thjs  case  the  estates  were  rendered 
lipniyljjligiffft  by,ftbe  codicil.    The  testator  there  devised 
:>|ffytP|us|yes  apd  their  heirs  to  the  use  of  his  grandson 
'W^  !^  -Mr  MmUgfmerie  for  life,  with  remainder  to  his 
^jfpa^.^u^, other  sons  in  tiul  malci  with  remainders  in 
.jjpc^.j|flttfeinffit  to  grandsons  yet  unborn;  and  to  this 
'jfifm.p^fUA  %  clause,  dinecting  that  none  of  the  devisees 
■/jimp^jshould  take  or  come  into  possessipn  of  any  of 
.j^ffftatea  ht^iam  they  should  have  attained  the  age  of 
-  fjff^f^'jfym,  jTMrs ;  and  Lord  Chancellor  Eldon  held, 
;  ^^,^  teatetor  did  not  mean  to  postpone  the  tune  at 
§,fffiifi^  fim  estates  were  to  vest,  but  only  that  when  the 
^flffJHIfiqp  wef9^  to  come  into  possession.    Secondly,  as 
jt^l^lfp is  i|o  devise  over  in  the  event  of  all  Robert  Brawn 
JfiiufMf*^  Chil4r^  dying  under  twenty-one,   if  that 
happen,  no  one  of  their  estates  could  be  de- 
fer the  rule  applies  that  estates  once  vested 
Aall  aevier  be  devested,  unless  all  the  events  take 
eflbct  on  which  the  devesting  is  made  to  depend ;  Stur- 

(a)  3  T.  IL  41.  (0  1  New.  IL  St  1 .  (e)  14  S»C,  401. 

(d)  lM.&S.9fr;  fl.C.  Don.  Proc5Dow,9ets  wetU,Wpif0rd'i 

CO  SBiiig.15r;  9B.lf.3t<A.  (f)  5Vm,Ht, 
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'^  other/'  sa  as  to  vest  the  sbaria^of  ^iuoh^luklB^^ 
shall  die  under  twenty-one  in  all  who  attain  that  ag 

d^m^tia.toiaiidbiSB^  aiiait.bdQg;'aleariy  initefcideddi 
na  child  dying  undet  ihv^iityHmasbm^djtBlNs^ad^k 
nefit,  the  clause  of  survivorship  in  the  codicil  muBt  pa 
liheliceiiiiA^ m  veU< f» %hf  originiil  j^Spvean  StMrflft* 
I9$a0h  M^  R(!  in  JSstrheriyu  i6eft ($r)>rafted  Btaitifag^liie^ 
iMwalltule  tOrbo^/  that  the  (Claus&  of  siiitmairpfaip^»iak 
ei3»Mtid«dnby<particulAri  >^  aUaches  bamfyftd  sd 
dHginal  flhtMrof^  and  does  not  flfi«):it  the.4ctsruio|| dMi 
which -tfiemforQ  |^ooiQ6<iw»t^in  lihe'iikdiridiBliifld 
ao^itbe  iurrivoni  for  4he  time  beings  dsclascb  tbc  j^im 
pwl  ^aeoeptioa  ta  be,  jwhere  itiier^  dispositUiiioiB  «iftJ 
^epaj^tbrlegMoB,  bntiof  one  oggn^gate  fimmwhidui 
t^|;atornieaht4boald  oreoaain  an  laggregMtd'funlDlp  fl 
should  nci  ibe  broken  into  fn^gments,!  iftkbni^  luf^fi 
peraoaay  to  wbonii  Jkttere«l»  m  it  were  ^bran^  hi|jpiil 
Uu'di^*  ;That.cl$i(ise.  was.of  real  m  well^av  yfUmii 
proiierty;  and  the  pHuoiple  laid  down  appUes  itbJhMi 
Though :  WoQtimra^  v^  ■.  Glasdnvok  (i4)  decided  itbat  U 
shai^  whi(;b  goes  ovier  on  one  child'a.iledtfa  BfaaftjfMi 
tbet  8UJrvivor;fbiy  life  only,  and  shall  cot  go^^tM^wmnM 
timoiitfae  devisethereiwas  of  several  pacBck'eCIElnAk 
several ;  ehildrea;  Xiadlly^  as  there,  is  <liot..olaiiBe>{ii 
viding  for  Aoounmlatian  of  rents,  ^tbenttft  tIie}cUlii|i 
tnke  vested  interefitis  they  are  entideid-to -theinfated 
their  shares  from  the  death  of  their.  fotfaer^iheiMUi 
nant  for  lifet  and  if  anyahaU  die' 'under  <tw^iil!|f4tal 


(a)  4  Mad.  411, 

(b)  5  Yes.  907^  i  V«9.  jun.  56%,  Gr^va  y,  Bainbridge, 

(c)  Cro.  Eliz.  Sot,  (d)  1  Bro.  C.  C.  91. 
(0  8  Vc8.  lU,                                (/)  17  Ves.  479. . 
(g)  Turner  &  Huss.  415.               (h)  9  Vein.  588. 
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IN  THdiBftttWH^IfkiK  to!  WlMtAOID  IV.  40»' 

thdirifflf^tefl|mtathrs9)WilL  be  endlded  lo'the>  ^^nte  o£:       lfi84i 
thmsharotjuptpitiiiair  deaths;  Sk^ierdvJn^iram(a)\^     \^^^ut 

','J^Si  uMi    tui)i)    *it\^'   lii     It'     n\'-   /•:•  •''•  '..^Ihi.;    m.h  llf.jl...     BtfOBAMVAir 

A^Ok^t^  iqppeiHied^ibr/the^reskluar^  deviiees  uitdt^  Jti   "^'^^^<^ 
BhufM  wilt^  but  Wd8  not  heard)  aai  W  the  08«e  ^8%nt  i& 
tWr  botnt^lBj  the  »¥ice^Chancdbr  it  did  not  Bppear 
dBd^w^iteret^nrtfes'txytbeesase.-----  ^''"^  --'ii 

-••i>-.fj  Ti'irni  li-.iil)«''j  "ill)  i  ' .I'l. '  "  wm     i'.     ■  ■■::.I'- '  ri.  .»'}>o 

^.ITteiteii  m^«e{ayj^  ^Tfae  pt^86ii^  case  cHfibvdf^i^ 

teMirtftodin  thai  kntidrtaiit  partfcatiBtary  thai  ttfe'cbdi^ 

dLhBTQrfiadqfirairiy.'&eeto  that  ihe*  deviates'  aliall<'iM 

lab  fhTaited  iDtiera8ts".t9i  twenty^on^f  imd'ai  nbtlAi^ 

|l— rrf^hetertaiorftf  intritttion  to  ade  the  wo»d  t^  Veated^ 

kinjlAdMrltluuiMftsit^incal  aenae;  itmuat  1>e  ■  eotf^ 

aiaaia^  Ui  diat!  actasei"  Thm:  unlesa^  the  coutt  atktkaa 

tat  Ae  woDdai ^upfesa*^  dr  <1uiitil/'  die  estates  are  ciiH 

iafpthtiiiv/rheae  Hmitations  are  purely  legal,  liubjeetito 

ivr.  niki  ofter^'  liiat  a  coBtingent  rtominder '  b  d^ 

MoytA  hfi,A&  detenmnation  of  the  pavticukr  -dstalie 

Idbie-^acnitiDgeDcy  happensi  ^ -Biat  Man f^omerievi 

Hmifay  was  t<a  case  m  which  the- legal  eaittite  b^ing 

vMed  in  -tutDteei^  «  cbuvt  of;  equity  mkk  called  oit  to 

iM  vdth  miMesB  of  purely  equitable  jurisdiction,  visf • 

mqgy.<mt;of.  dieilfaita  and  profits,    in  Mdwardg'yf. 

HioDMnoad  the  fimitationa  were  of  copyhold^  whe^e  tbk 

aditiof diMr -deea  not  apply  (o).    The  right  to  a  Vested 

€il4&<:aKinot'be  possessed  without  the  accompanying 

n^ltathei  rent  and  profits.    If  it  is  admitted  that 

tifr^dnriaeiBs'  right  to  them  would  be  suspended  till 

^Maiaiigtwenty^onei  the  consequence  is>  that  the  estate 

W{,iHTgaie  by  the  £dhare  of  the  particular  estate 

(«)  Ambler,  448. 

W  5  Yes.  M2;  and  lee  NicMli  n  dhotM,  3  P.  Wms.  419;  tayhr  r; 

(0  B«t  lee  Wfttkini  bo  Cdpyholdf ,  ? ol.  i.  19f ,  197,  Kuioi's  edit. 


.  I8M.  before  it  could  rest ;   Leek  t.  Robinson  {a),  Jndd  ^ 

"^^^  Jttdd  {by    If  real  e^Hj^le.  w.  B|mte4;to  Jl.  for  Bfe,  iril 

•.  an  intervening  chasm  of  a  sfaigle  day,  a  suVsegiient  T( 

2~«J^  iiklhaiJ^to  A  for  life  is  destroyed/"  '   ^ ''"  ''  ''^Q 
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The  foIlowMifi[  certificate  vas  afterwards  bent: 

..  Tbif  ca£f^  has  befsji:  argued  before  n^,  ^jf  c^W^bF 
]iiivec<NiakierAdit»Aadare(»fopiom»:-r?i  \,;u,  fthsd 

In  answer  to  ^e  firrt  questiop.  That  iM^>ifl^ 
fiu$ni  took  a.  fee  in  the  ipropertj.  in  qwptiQ(%f>K)4 
];i^ aA  law  »£ th^  testator  J2o^^  iSratfai.  i-..    .)jij  1 

la  answer  to  Ae  second,  questiqn,  TJMt  fJI^MlH 
l^lts  jFVojaces  £iaif6^  MaryBMssel^  -$Zu^<i|!^tifilM 
.fiUeit  JSMsseiy  and  Joa^  Ruu^l,  theii^t^,  tf)(q^^ 
.(e;i;est:in  tjie  (Mcoperty  in  qaestiqpi  «itber  fHi^j^^ng 
nod  oodicilof  JSoi^^  Briffpu,ar  as  tbe.b(nnMf^./rt^ 
of  Robert  JBroum^  w  Robert  Bro/^i^  Ru^^  \  y^^ioimi 

Id  answer  to  the  (third  questiQafl  ;  That,  f^ifm 
Sheriff  Ruseel,  Robertson,  Buchamn,  ,9^,  ^flf^Wf 
IfickolU  take  a  fee  in  the  properljjr  in  qt'iunliiWh/'IHiP 
ih^  vijXI 9( Robp-t  JBrawn RusseL  ,    j;n/ 

W.  BottAlifi?' 


■  ■       •..•.,  I     ■ : 
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IN  Ttt^^ratuUteASF  WfLfAAU  tV.  i4tlfi 

•M  )n'>iiivj»f»iij>  ii  ,7 fill  .i:j.i.-^   r.  t;..  ttu.wil:}  ri(iur:)/r*)l(ii  ni; 

QEBT  on  a  jvAgff>^\,^ff(jpt^  ^  «V^\y»fjfrtffl^  '^llit!!^ 
The  declaration  stated,  that  the  plaintiff  on  &c.,  in  ^^^^0^ 
M^echnU^coiiHW  J.  H.  esq.  and  R.  P.  esq.,  sheriff  of  an  mrerior 
the  coun^  of  Middletex,  holden  Sec.  at   the  house  claration  is 

fal«rik''m  '^''^ii%X%6"mii%'U'm^,l^!^di  bad  on  d^^^ 


COD* 


iheriff  and  the  mmi'iA  the  i«««ie'faitt«;<<KtM»  bVHk  '''°AuT,h' 

ci  ,      •   li        J  I  1         ment  that  the 

PPditt'Wt&M  ^C0Mt)')<MtoV^  cause  ofaction 

WUiiM<««Ni«y.<6tf:<  Irtkldhti'tHfe  -««ld't>lfeititirw^W  th^^uriS 
il  tte  sakl  eMtt'^f  the  kaMil»llM>iff 't)^i«  'tte  'M^  tion  of  the 
-MPMii  MA^  fhttt  Mdl  tlM^e  adjtad^ett  to  ««>  kaid  uTs'^ot      ' 

WM^-^U^^iH^  fb^'%^  dM^U^^^W^b  he-  hitd^-Mte-  enough  to 
ii,.- .  J, .     4  .  '. .       i   .  V       ^v        .\  IV       V  'i      allege  that  the 

'liMj'^MiWtttMilii  the^MditMrt  VyitM  «iid"pliiitiff  ;^;;!t  «£ 
1||ilUHbi^eMtetidaftt,  by  ViNH^  df  hte'Mijetltjp^  WtUbf  >hat  jarisdic- 
M(in»  to'OMi  titiAMF  bf  th«  Miid  tottiity  df  MidiileKx  ''°"' 
Hiwi^,  di'fl)^  htt<aurMM  ][ilitfa*iffV  coits  «e.'i  Vkereof 
%^  <t«iI»iMm'%M'>cotaMtettid>''W''ii^^ 
%iMV^>5kMid«ii,'  iAd  di^  pioMtdln^  tiall  tber^n 
htte  «oaaty  court  oAife'bf  the  Mid  AliMff'bf  iMftf- 
Aniiijjp^.BeiBfuning,  and  otherwise  will  a{>pear,  and 
*Udi,juJd  judftment  now  remains  in  full  force  and 
^90 ^^^i^  If^yChen  stated  that  the  planitiff  caused 
V9^l9f^  f4^  ffDt^faoa  to  issue  directed,  to  the  i^roper 
^oAeer,  who  letumed  that  the  defendant  had  no  goods 
^  irillliB  ya .  lNttl|wick»  whereof  he  oouldle^  the 
^hasges  fte.,  and  that  the  defendant  had  not  yet  paid 
^  whetehy  an  action  halb  accrued  &e.    The  deda- 
ns concluded  Aug  I  And  the,  said  plaintiff  exhibits 
^court  die  said  writ  of  justictes  totfae  said  sheriff  of 
^tfiABeier  directed,  which   gives  sufficient  evidence 
^kcieof,  aad  avers  that  he  is  ready  and  willing  to  prove 
^  said  puMMMM  and  proceedings  of  the  aaid  court  of 


Bjutt 


ofri  ^tjftots  of  .tb44;fcoitft,  by  wtiich  ^b^  mdr.  jmftflPReill 

iimi¥e9tly  appearB..to  be  in  iii|l\for0e  wdr4ffec(iMil 

Pope.       im^i^igged^ — which  -iti^itneBS  the^jiaid  debt<  in  Sovfk  fffyn^ 

^  General  d^mucrdr  and  joinder^,  I     t   ...I:   i.ijrmo/i 

Ke%  in  support  of  the  demurrer.  .  Th^id^Iai^^t^kV 
is  bad  for  not  showing  that  the  cause  of  action  in  re- 
spect of  which  the  damagies  w^eie ^ven > aocin^lfV^ 
thie.juriadictio)i<tf  the eounty  court;' for  iwot  A^iOfUfir 
4iotioB  is  alwaysrpreaained  against inf^NmrfCpiii^  rX^ 
^Ik^ation.  that  the  plaintiff  .in  .the€Ourt<Qf  .(b^a^^^fHl^ 
and  wHhin.the  jurisdiction  of  that  court,  jKopv^jOf^M^ 
dmnages,  only  shows  the  court  to  be  >  locaVy'  jtitijiftfflj 
"within  the  sheriff^sjucisdiction.  On  d^Bwiwr  ftM»4<lfhr 
ratibo  in  debttxpona  judgment  of  cominissioiiersfpr^llljL 
been  made  a  court  of  record  by  a  local  statu)ba(^  ^^iSitf 
G»  J»  stated  the  rule  to  be,  /^that:notl|iiut^  myHl^thf 
intended  in  favour  of  their  juri$dictipn»  h^t%halhitiVgflit 
'fiqf^ar -by  what-is  set  forth  on  the;  reaoKfl.(thliit^ 
had:  such  jurisdiclion ;  SoUen  v.  -  l4am^we{^  tijff^ 
iroake  y^  James  (a),  A  party  who  pleads,  a  jjU8tfpc;il|t|^ 
tinder  process  of  an  inferior  court,  must  slio%t)l!U^  |||p 
isause  of  action, arose  within  thejurisdigt^.o^ftbl^ 
courts  Evans  y.Munkley  (d),  although  one  of  itfja^iilffl^ 
Q^ed  not ;  M^avia  v.  Sloper (e),  Herbgri,y,\iJqpkiJf^^ 
Scffery  y«  Jones [g)^  Peacock  v.  Bdl{k)n..  ,SQ,rfW] 
a^tjudgn^t  ii»  m,  ipf^ior  comfit  wa8^plnad^c(i.;l#R' 
stating  that  the  consideration  arose  /v^thip.  thf^^i^lj^l — '^ 
«dictioni  a  rephcatioa  that  the  plaintiff:  4U^d  ^sif^odffi^^ 

(a)  5  Cxeo,  8*  c.  16.,  to  determioc  disputes  toadiiog  the  rebuiUiog 
houses  in  the  town  of  Blandjord  which  had  been  destroyed  by  a  fire. 
(6)  Wiiles,  41S.  (e)  lb.  199.  (d)  4  Ttunt.  4S. 

(e)  Willcs.  30.  (/)  lb.  36.  (g)  t  B,  &  Ad.  59a. 

(h)  X  Wins,  Saandersi  74|  a.  o.  (1.)  and  cases  then  ctted^ 


IK  TH<^]«Vif  jYosiiE A>H  WlhhlMA  IV. 
t^^d^ Mt  of ih^ jliHi^cliof^/«i)d  that thebaul^ 

t^^^^riy^e  vV'St^^fn {aj,  and' the:  casto'^hem 

sun  action  in  an  inferior  court  the  omission  of'<M 
rment  that  the  con^^iratloir  of  1tkfL^h>ki8i^a^ 
lin  the  jurisdiction,  is  error  even  after  verdict; 

HMlM'to  th^  *  plaint^.  Mn  GhUty,  In'  hl6  ivot1c*im 
iOiitrg^layB  iv  down>  that  eii^n  in  pleading  the  jiud^ 
it«oViiltliilferi6i''Coart^it  is  8«ifficfetit  io  ^tate  «horffy 
V^^^aintiff  by  jtidgtnettt  ^  tfae^  botiri  reedvmili, 
^Sfer'tt  f)e  a-eouH'bf  record  oi^  iU)t^«iand"it  Is^iMM 
Mtary 'io  sfet  out  the  caus^*  of  aetiotlvor  thmt'the 
KfadMil  tecahMf  iirdebted  wttfain  iW  juKsdictiotaicf 
<i4«k;'  'FbrthiBhe  oileis  1  &itMd^t^,  82.v  m  0.,  where 
^iktbarifiisft  ar6  collected.  In  an  act«on'fof  reftcmng 
HMtMr  tidsM  upon*  inesne  process  oot  of  the  palace 
Sfi^idfe^  Want  of  efn^^Uegation  that  the  t^use  of  action 
ne^lntlmr'  the  jurisdiction  is  not  snfRdent  ground  to 
^'^  Jiidgnieht ;  Bentiey  v;  DolteUy  (e).  So '  it  is 
iife^ 'In'  a  plea  of  jiMification'  under  me^ne  process 
it  Ai!fenaatit  to  litate  that  the  nrrit  issued  onanaffl- 
m^to'holii'td  bailt  and  it  is  not  necessary  to  srtate 
K%tEse  'of  actibti,  because  that  id  not  traversable ; 
^^iBrbadbent{f):  The  court  will  tiow  prestttose 
Bti'the'^cause  of  action  arose  within  the  jurisdietkm. 
WteW  r.*  FJ?flfe(g)  wis  a  dennirrer  to  a  plea  of  jus- 
BKtolif  6f  ah  imprisonment  tinder  process  from '  the 
Vn^KMii  (mnrt.  Beoause  the  plea  did:  not  set  fefth 
^  cause  of  action,  Lord  Mansfield  said,  "  If  it  did 

WtBing,jl3.  (6)  3Lev.«3. 

(0  Ib^  US«  Roll.  Ab.  Escape,  F.  pi.  3.  (d)  1  T.  R.  152. 

W  8T.  R.  t7.  (/)  3  T.  R.  18«.  (g)  Cowp.  IB. 
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^^^^     caiisiian  by  plea'in^  ^heiJcoutt  Ul«W9^ib:Jii0iM*4nm(i 
V.  bflto  iLgvQuiid  of  d^bnce  there jilNrt'ii>»inod ta^^difriit^ 

^^^^i      thd.plaifcitiff  of iiifl  «ttioil;liare«    »If U;iraittfei?ilhiedHl> 
tbe^aiiil  below:to  ba  -witliitiiiHe  ji]»i^dkUom>i0«iiidii 
hilr^^beto'  bf  d  oD^rrtir  or  writdC  f«be  jqdgincpVJ^^ 
he  laighii  Have  tbked  advantage  of  lt^<!«t)J<  [Loidiil^ftf 
A«^6Cj>Bi  Buti  Lord  Man^fteU  goea|tetf<o^-iay»ti|(|i 
tbeore  '^it  is  expressly  ^set  forth  ithat^Ae^phdAliMn  iat^tL 
oaifttiiof  adxia'auaiing^'widittt  tho^  joriRAiclioafif oAIm 
cportirj.  iThere  are  'UO  »iieh>  <woitbi  hers ;  ^Ad^ftL^wmam/b 
tbilt'1ii6  ^laidtiffisecav^red'U8idaiiiageaiii''lte  4leM 
court)  amounta  to  nothings]    l^yem  if  mail^  akiiM  jlfM 
juriadictiaiiein,  and  phdntiff  dddares^g^Ai^JiAiiM^ 
tionem,  though  the  defendant  may  pMad  tp  thM^jnit  I 
dio&iLef  the  court,  if  he  waives  that^and  pfead^tivitHii 
meiata^  lie  eaawot  take  adnuitege  of  thalpiirilii(Po0|lii|gIi 
dictbn«;'vfar>bytbe<aveiniieiit  of  thei4:o«#tj>tt^ 
admisrinHyj'helia:  est^ppkt » fhmi  -  saying  fbitW^^Imm 
matter  that^acoto.out  of  their  gi|fjddietioi4«^  IjmUi^mi 
Doming i^b^^'y Here^  the '  j arisdiclioD •  off] ith«i  ^tavHH^ 
av^nted  in  every  count  in  the  deelaraliioii''beti«rj'al^ 
thei  plaintiff  nted  only  aver  that  judgmedl.  «wj#¥> 
coveifed  on  it;   Bc$dky  t»  DtmMt/ (fl)>t .  f goJtosHfci 
Lord  Kemgmifk  -judgiosnt  in  that  caseahews  that  At  dv^^ 
ciiion  waa  on:the  gvoiiBd  of  its  beiag*  ^  aiotioii  ittiMtf* 
ofjudgment  after  verdict;  as  he  says  that  the  oawanttlk^' 
^1.  would  not  alone  have  induced  the  court  to  cone 
to  that  conclusioni  but  that  Bull  v.  Steward  (<r|  'vatt 
direct  authority.  In  that  case  the  Qoiirt  f;esoIve^|  ^  ^, 
being  after  yeidict,  Wj?  yfi)l  suppose  eyejry  filtuW  PI^ 
at  the  trial  which  wafi  necessary  to  be  proved,  aad:lbil 
the  cause  of  action  arose  within  the  jurisdicitioill/utilHt' 
the  contrary  be  made  to  appear  upon  the  lace  of  HJSii 

(a)  Cowp.  SO.  (b)  1  Salk.  «0t.  '     " 

(0  8  T.  R.  1«7.  (d)  1  WiU.  *55. 


nuj'i  -1?  :■■•-■   ■■:'■ 


|^t.M^^^|95^  ^  point  i  9.  g.  1  Ff«eii,  3M.  wb«ro  Serfifg^f.i^ 
Mid  16  Lave  held  that  the  plaintiff  wai  estopped  from  replying  that 
■^Utt'cfidlbn  did  ii6r  arise  within  the  inferior  Jarfidlcflon,  becaaie  he 
AilitflMii'aJlitfgalimwIiich  wAflHUihi  Mng)  end  m  long ii tiiAl  Miw 
tmMl^fiorp^  U  ihoilM  praim  ihoie  who  aetad  awdtr  it  vnUi  fivfntd  I9 
^^^FTP '  V*t  thf  other  Miree  JDd^es  are  said  %o  have  been  pf  a  copfrarjr 
*1)*UQo,  unI  judgment  was  given  for  the  plaintiff. 
^(^  Cuv^.  18, 


Rha^' 
9. 


arAi")(ariliit^yKA»  objsbddmiii  posit  of  Ibrmhave       lH^J 
tioMndedi  in  Mdelr  fefaat'thei{>ai!tie8itaiglil€o«e'ki- 
MfiKili  thOi^iiidimMfita;.  'TotakeadTantago  of  iIm 
briprflftortalate  tfiaUhe  eaBiidemtaoB;arciMfwUUitidie  ^      ^i**- 
Jirttnn^  >ttiif  piarty  ahouMpvooa^  byiTnt  af^ai^fot-f 
liMViT«.;2M!P^(i^  TVaPDTT.  IF«(£<&);  {AoftnkdBj! 
(fjiNaMioil  of  debt  Inreiighft  by  the  -defendimt  in  an 
iricT!  eonrltvpoft  a  ^iidgmett  6f  nantuiti  tiie  daekN^ 

Qk^^MOtaiiiM  A«^Mllla' avennaBta  aa  hewr  «nd 
Mghian  olgMloa  -was  teade  that  it  did  not  allege 

kiltepUbtiraa^lald  fev'acaute  of  aotidn  ariaiDg. 

tfahthfrialMor  juriidictibiii  ihe  coaft  heU.  H  to  be 

p^gMd-JKHhitt  fbraa  and  anfastanoe, aa  the  1  nonsuit 

EMA  to  te' given  aiadxeoovded  at  a  oourt  held  wMiin . 

pinpai?  jariadiotioBa   Mum^  v.  WilMm{ii^.}    flo^ 

iaftt]#;.4l«clafadon  in  an  tnfiarior  court  stated  lihai 

ifl|4aa}0f  aetion  ivoae  mthm  the  juriadietioii,  aad  • 

Italit^MOd  fiNT  thoi pbuntiS;  the  defendant  below,  in 

aotknii  of 'treiqfiaai  againtt  the  plaintiff  for  false  im» 

ipMestf^  hj  arMiUag  him  on  that  judgment,  cannol 

^to a  julrtitoatiQii  under  the  prooemthat  the  eause'. 

sotiea  did r Ml  ariaa  within  the  jurisdiction;  Hig^ 

womy*  Mmtmid).    This  case  is  confirmed  by  th^ 

dam^Mttlority  of  Rowkmd  t^  t^eak  (a) ;  and  as  here 

bpUnliff  haeriaequieseed  ini'the  judgSMUt^of  (Ae- 

BMibdofri'tiMk  grovndaref  it  oannot  Im^  inqiured  into ' 


not  be  the  less  liable  to  be  nonsuited  bee 
cause  of  action  arose  within  the  jurisdicti 
judgmeut  of  nonsuit  was  said  to  have  been  ( 
court  which  had  jurisdiction,  and  that  is  en 
it  woukl  have  been  if  judgment  had  been  fin 
fendant,  or  of  non  pros  on  the  plaintiff  hanng 
proceed.  [Lord  Lyndhurst  C.  B.  If  an  : 
brought  for  a  cause  not  arising  within  the  jar 
but  the  plaintiff  aUeges  it  to  he  within  it,  am 
proof  of  that  fact,  he  is  nonsuited,  and  a  jiidj 
nonsuit  is  entered,  on  which  the  defendant  is 
to  costs.  If  an  action  were  brought  by  the  d 
on  the  judgment  for  those  costs,  he  could  nc 
cause  of  action  arising  within  the  jurisdiction  ( 
ferior  court,  but  yet  he  would  be  entitled 
Ter.]  That  case  is  an  authority  that  the  o 
not  compel  the  defendant  below  to  make  an  i 
which  it  is  impossible  that  be  can  prove.  It  ia 
to  put  the  objection  on  a  want  of  juriadiotiai 
court  below  can  gire  judgment  for  a  defbodi 
ther  it  has  jurisdiction  over  the  cause  of  actia 
[Lord  hyitdhurit  C.  B.  In  the  case  of  JSmffa: 
neUy  (a),  which  was  for  the  rescue  of  a  debt 
on  mesne  process,  the  court  held  the  aTeniM 
risdiction  not  to  be  oecessaTy.]     That,  and  i 


i 
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a  motion  in  arrest  of  judgmenti  not  on  demurrer;  and        1834. 
the  court  refused  to  disturb  the  verdicts,  on  the  princi- 
pie  of  supposing  every  thing  to  have  been  proved  that  was 
necessary.  [BoUandB,  Lord  Ai^nyoii puts  the  judgment 
cm  the  sufficiency  of  the  declaration,  saying,  **  that  it  is 
not  necessary  in  such  an  action  to  state  that  the  cause 
ot  sction  arose  within  the  jurisdiction  of  the  inferior 
eoart.**      Vaughan  B.  Lucking  v.  Denning  {a)  one  of 
diseases  reUed  on  by  Lord  Kenyan,  does  not  apply, 
because  it  is  decided  expressly  on  the  ground  that 
whecethe  plaintiff  declares  of  a  matter  as  arising  infra 
^       jnrisdictionem,  which  in  fact  does  not  so  arise,  and 
the  defendant  does  not  plead  to  the  jurisdiction  of 
tlie  eoart,  but  waives  it  by  pleading  to  the  merits, 
1m  it  estopped  by  the  averment   in    the  coun(  and 
in  mm  admission  from  saying  that  it  was  a  matter 
iBiDg  out  of  the  jurisdiction  (6)*]    The  reason  of  the 
iiaioa  of  Lord  Kenyan  would  be  against  the  au- 
tlwiity  of  all  the  cases  and  the  known  difference  be- 
tween cases  after  verdict  and  on  demurrer.    The  case 
of  demurrer  to  the  declaration,  where  nothing  has  been 
ftoied  in  the  court  above,  is  yet  an  untouched  ques- 
^*   Belk  Y»  Braadbeni  (c)  only  determines  that  the 
enginiil  cause  of  action  is  not  traversable  where  a 
Mperior  court,  and  Rawland  v.  Veale,  where  an  in- 
Mor  court  of  competent  authority  has  decided  it; 

(•)  1 8«lk.  SOI. 

9)  Nor  does  BuU  ▼.  Steward,  1  Wils.  S55,  the  other  case  cited  by  Lord 

'^^i^  in  Benitey  v.  Donelbf,  warrant  the  general  proposition  that  it  ii  not 

in  the  declaration  to  aver  that  the  original  cause  of  action  accrued 

tbe  jmisdiction ;  for  tliere,  in  answer  to  the  objection,  that  the  alle« 

wai  only  in  general  tliat  tlie  defendant  below  was  indebted  to  the 

r,  ibe  court  held,  "  that  after  verdict  we  will  suppose  every  thing 

P"**^  U  the  trial  which  was  necessary  to  be  proved,  and  that  the  cause 

"^^liin  the  jurisdiction,  unless  the  contrary  could  be  made  to  appear 

■Pwthc  face  of  this  record." 

W  3T.R.  183,  per  BulUr  J.  185. 

^OL.  IV.  E  E 


MD  CASES  IK  £AST£R  XBflM    , . 

19M.       Jinit  not  that  the  jurisdidion  of  the  court  nugr  ii||li,]b 


RsA^ 


traversed;  and  if  it  had  decided  otheririserJbt.;in^ 
"^^  be  oontrarjr  to  the  case  of  Tottett  .v.  Xflprmaf.^|j 
^*^^  But  Briscoe  r.  Stepheniib)  is  cdncluilte  <Hi  .fAMi^naifl 
[liord  LyndhwrH  C.  B.  Is  there  any  cast  c»proMly^< 
debt  upoa  a  judgment?]  That  which  iMit..iie||fj 
resembles  it  is  RichardMon  \i  JSomcird^  in.  JR«|)|i 
Abridgment  (e}i  which  i^as  an  aetkm  in  the  K^ 
Beneh  for  an  escape  from  executign  vpon  -^r-jlj^l 
ment  in  the  court  of  Kingstoi^'^mp^ifi^HM^  Jtkf.^A 
action  on  an  obligation  stated  to  hare  been  >PI^|9lI 
Haltfax.  It  was  not  averred  that  Hoi^fwp  wpif  |if||| 
the  jurisdiction  of  the  oourtt  and  the  Kin^a^B^yDd 
after  verdict^  arrested  the  judgment  on  the  gnflfgf^ 
the  ipsttfficieilcy  of  the  deckration*  If,  in  aitiiflljp^ 
an  escape,  where  the  proceedings  below  at«  aM(l|M 
way  of  inducement  only,  such  an  averment  ii  feq||p|ff|j| 
it  is  much  more  necessary  here  when  the.  wbski  fipfjift 
tion  of  the  action  is  the  judgment  in  the  .eottrtlNJ||||f^ 
Aa  there  is  no  direct  instance  of  an  actioii  ciC.diit,|| 
a  judgment,  the  question  turns  upon  the  pnapqft(  f4 
law  and  the  practicci  and  the  best  forms  wiB  f||pvi 
weight ;  as  in  the  case  of  affidavits  to  hoid  to  .|i|ul#^ 
established  forms  have  been  adhered  to  hy  the  :f4||M| 
As  to  the  practice,  the  form  in  Use  is  in.  the.JMM%|| 
Pitt  V.  Knight  {d),  which  contains  thf  very  wofdii^lKM 
cause  of  action  arising  within  the  jurisdictio||^,ci(|||lM 
court;'*  and  the  whole  law  as  collected  there  didws  iha 
they  are  necessary.  As  to  the  priAdpIe,  iSktbH'v 
LatDrence  (e)  shows  that  jurisdiction  in  an  inienor  o69M 
is  never  to  be  presumed. 

Lord  Lyndhurst  Gi  B.— The  subject  of  this  g^ 

ral  demurrer  is  the  want  of  an  allegation,  that  dto 

(a)  Willcs,  413.  (h)  '2  Bliig.  213.  (e)  tit.EKape.T.f.t 

(d)  iSaund.  9?.  (e)  Wille»,4ld. 
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^tni^  of  action  in  the  original  suit  arose  within  the        18S4. 
ni^ction  of  the  inferior  court.     The  rule  as  laid      ^^^^^^^^ 
own  in  Ckiit^'Cn  IMeading  (a)  does  not  prescribe  such  v, 

ti  aTerment ;  a  passage  in  Serjt.  Williams's  notes  to  ^ove, 
Httr.  Knight  in  there  quoted(&),  in  which  authority  are, 
oirftTer,  fbnntS  these  material  words,  *'  that  the  plaintiff 
IVM'his  pbunt  in  a  certain  plea  of  frc,  for  a  cause  of 
Mdfi  afbnhg  trithin  the  jurisdiction  of  the  coiitt." 
m  wiords  tire  ihariied  in  italics  in  the  note  in  Sautir 
b'lV  are  Imterted  in  another  passage  of  the  text  book 
iifcrtlsd  t^e),  iind  fbhn  the  foundation  of  Lord  ManS" 
|hn  Jtidgmetit  ifa  Rowland  v.  V^tale.  There,  to  an 
nfbh^  fbr  fiUse  imprisonment,  it  was  objected  that  it 
wiOA  wppeta  on  the  ^lea  what  the  cause  of  action 
jii,  b^  that  the  defendalit  became  indebted  within  the 
yftAfstloft ;  but  M  it  was  stated  that  the  plaintiff  below 
^IM  Ms  pisdnt  "  for  a  cause  of  action  arising  within 
(k  JttlUtietibn  of  the  court,*'  it  was  held  good.  How- 
tt^'  ni  there  appears  sonke  difference  of  opinion  oh 
^' j^Mnt  aknbngst  the  text  writers,  we  will  take  time 
UeA:  Ittto  the  authorities. 

On  a  kub^uent  day  the  lord  chief  baron  said,  that 

''  eoilrt  had  conferred  with  the  other  judges  on  the 

i«!iit,  who  concurred  with  this  court  in  opinion  that 

Mljecdon  to  the  declaration  was  valid,  and  the  de- 

W  must  be  allowed.    But  they  gave  leave  to  the 

Miff  td  aihend. 

VqLI.357.  5ded. ;  3S0.  4th  ed. 

t  Snmd.  9t,  n.  C 

iChit  on  Fiend.  tBO,  f  Si.  Sd  edit. ;  850.  4tb  ed. 


EX2 


UMLI  m\'.    Iwnwii  -It    •  iiiu:ii.J..      .-ll    •■    |J    ;.    I,       ♦-:.•■-     r"    itPlS 

auu]1)  t«.i  . ;i  »ii"i :ii  III.  111-. I:.  :,..!.*  ilf  liii.  •    >;1;  m    v'^V  to  inj 

.  h...w-  r...,    r>  ''t'>f OMd^frEft'tad'AiiotheF'ii^Milu^  BawitANj'  ibiil 

The  worfV  T^EBT.  The  declaration  was  enti<jed^,l/™5 
"  undertook     -^-^  1834  and  after  reciting  that  the  plaintiffi  "  d 

and  agreed  to  t  •      • 

p.y"Tn  a  tomH^.tff,  t|>ejdefen.4,iR^,.ttie  ^f^ftf^ofSp^^^  «,^t«4«HS# 
jriTTo  %Ptpo»'>n  f^tt^evdefeAdanVwa,;i:ndebte^.,toJ 
"**"rtthf"''  P)WRff^.:iPirt'e  Pf?f  of  >0i.  for.?fopk,an4  Ij|h^^ 
foTof  action  8W»fi?n9,flp4.flP?tkwes,^d,f<^,  m^4i^^ 

good  ia  debt.   i^m}f\  to  ^¥  P>W^f  t?  .^^"f a???  «P^  !?»?;<*.^^%f  fgs 

of^eb?i?ir"  ^^  *^.W4  8JtfP,«^'^  .^fiipiHi^e^r .  Tl»e,pecq^  « 
immaterial       ,l»t<{^  tha^ii^,ypn8ider»tipnthat^h^j>l^mt^^ 

*.u S'thT"  H^^i?^  Wtenc*^,*?^,re,flu^8t  pf,the  «aid .a^(e,}i,y.jy,| 
.amsdcumed    J)efpfg_j^^t.Jfil^e,flone,  &C.  ot^ef  wprk  &C.,  l}S.,Mljg5J^ 

ISLu'^U exceeds  ^^'^^9^  ^^m^.'^f^<}^%M^}}^'^'i?SA^ 
teriiur. 

Noobj«>     tjf^,^.i^u9,l^  ipqnpy  af,,the;  r^a^anahlx;,^^ 


,        fo 

^«rtt«r  ^<)^.ftft4;t^e|»  ,.fn,4  t^re  qg7;e«ditp  ,p»^,^ the^Mid 

tionon X'    .^^rffS-W"?.'?  9>9ney  a?„the;  r^a^Qnahl3(;,4^fi«^ 
ground  of  .u-  fea,y.e  &c,,,Tbir4  .count,,  that  wiepcM  th^jdf4„„,„^ 

c^?nu7cfnbe  W;  &c,,.^.%,,^M  i„deb^;  to.,l;l^  ]^intiffi.;y,lg 
mi^rbJit  ^flfS^^^s  fiSl^.. <«)<!. .J9f',fo'if.9j^l'>  *0/..f9|;^^ii^Ijg 

mu.t  be  the      ,W'  ^'^W?,?'  P»H  I9h  H.  ^fRnf^^.T^.^lj^^A.  IMf 

G^.  Hi/.        ^lfp.ffpij.^«^y^^,^,t  ^>ei;ep,^  a«>f c^i<¥?  ,|ij|^.,a^rui^., 

said  defendant  the  said   several   monies  respeetii 

actiqn  in  the  first, ^nd  third  counts  ^refor  debtLiii 
in.the;action  of4ebt«  ye^  tbe  ^pppsed  cause  of  atibB 
in  the  seson^  Qcw?^  |s  ^r  tl^  br^  of^prm^ 
undertaking,  and  ought  not  to  be  joined  with  ue  s«| 
posed  causes  of  action  in  the  first  and  third  cpupts.  ai 
that  it  does  not  appear  by  the  said  decl^ra^^,^/|^n 


IN  THB^t^+H'iffck  bp^WILttAM  IV.  4^t^ 

lue   or  causes  of  action  the  plaintiffs  demand  the        ISUk^ 

on  of  20/.  in  the  said  declaration  mentioned^  or  upon      ^"'^  ^^ 

Oardker 

lich  o^  the  f0teraI^&ama  of 'money  rljifirfsiQi  lac^entioned   and  Another 
e  said  action   hath  accrued  to  the  plaintiffs  &c.     „   ^' 
maer  in  demurrer.  (  I  '* 

•  *-  *  _      .  • 


■ii^thi  Bup^rt  or  ifae  iiemtfii^,'   Thb'  itedlkW 


^  in'^ftt  ^-^  bedf  a'nd  deMr^a  for  kiklit  .:':„';' 
nws  of  action  (to  thcwe  ineiittoned  in  the  scheditle  Ht 
tma  aiid  direc^otas '  kiiiiexed '  to  the  ordef,y'&iid''{bill 
Wii%e  ac^qn  6r  ftssUmpsft  'woutd  lift';  ^aU  ^cM 
tSlEr^ii^,  iio'cmts  of  t'be  eibe'sd  shall'be 'aAow^  116 
r-**^tirf  if  he  'sui'c^eds'in'  such'diase.* "  iAfad  ttb  -'- ■  ■- -  ■  ' 
^^jitdii'i'qiii^ktii'nifertiit'isttiere^fe'elfo^^    -AgkW,  ,  '  " " '   " 


.    . ;  ;:l■^.;'.l■ 
-..'i  ;  .  •.'.■.-. 

'■  '■.i:.:'  '  'f  ft  I. 

li'.    'v-    .i 


.(M    ■ 


I  ••  agreea    might  '^iiilpoi't  k  c^isik  '  '"  ■'  jj^  > 

^t;l{^'lii^ffie  form VCii^Vi  Pleading,  Vol;  1(a),  .■  .:"*■;:;'' 

^  *^Viaae4-fl)olt^'  impcirts  a  prbmlfe,  and  *ites  tet  .  :::;'..;:;:; 

U'otrfkon  as  assumpsit. '/)a/^^^                        iS^dr  ^'  •'  >  ■- 

'ffi^'caiise  ;>r  actfoii  s^i  out  wltil  suffiaent  chiii\xii^,  .,s '  l,:!::t 

t''diV»  cia{med:lh^^^^^^  writ  should  be"  M a^gife-  ;  ^.^  ;;'> 

ftt^^b^y^lhe's'ufns  sWd  t6;ii6''diie  In  ^Ji'tti^'<iopiB.  ^  - 


im  of  ihe  gmhtiim^  mermt  cddnt  uiiae^  heiw^  riites 
|Mi  im  arise  pn  demurreri  and  the  sum  demanded  m 
eojlf  18  immaterial  j  '  M'QuUtan  v.  '  Cox  (c), '  /x^rli'  v. 
!(wuttm^d).  *'  He  was  tlten'stopjpecl'lby  ^e  Cburt. '  ^" 

tr     ;JM    •'"!;•.■     '   (■"      :■'        ■      '.     .     ■  1-       ■■■|.  'J  -1  *■.■•!  ji'i 

I.     -^  1 1 IJN '»  f '■.'■'''"  :    "    I  i       ! :   '  ■   I'l  . '  . [.'.■■  f, 

(m)  30  ed.  180.  (6)  2  Smith's  Rep.  618. 
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li8S4  Lord  Lytidhursv  C.  B.-*-The  ttrgubbeM  itoir 

^"^  fendant  is  wrong,  both  according  to  the  HudMtil 
aud  Another  theiNractice.  The  words '^undertook  and agW 
BowMAir  ^°  all  tJM  common  forms,  and  die  oafte-^  'Ni 
Bland  (a)  shows  there  is  nothing  in  thia  ol 
There  is  no  word  of  "  promise'*  in  the  count  1 
in  DaUodn  v.  Smith,  where  it  was  averr#d,  'tb 
deffendant  undertook,  and  then  and  thtfejinMi 
pay.^  As  to  the  objection,  that  the  aggfogaM 
suniB  claimed  in  each  count  amounts  ta  moisri] 
dabt  claimed,  that  is  immateriaL  The  morilfl 
the  court  decided  in  APQuillan  v.  Cax  that  tW< 
demanded  in  debt  was  imimaterial,  there  waaa 
the  question,  and  the  sura  stated  in  eaek  t 
wholly  immaterial.  If  the  record  had  bee»  %wg^ 
ineumbered,  the  defendant  might  have  moviad  I 
out  those  counts;  but  he  has  demurred,  and  M' 

no  suggestioii  that  ha  has  aierits,  there  nmalte 

•  .J.J 

Judgment  for  the  j^lli 

(tt)  ;5  SiflUli*«  Rep.  114.  •    .    ;, 


issssmsimBmm 


AsHBTi  Off aimi  Goowmit* '  ^i'ldu 

it  U^  ground  TJUMFUJSY  mofed  for  a  rule  to-^^tM 
a  pn^erbj  s;  w^y  a  habeas  coqpua  oum  causi  shouldLilH 
^tSe^^tSS!?^  to  the  gaoler  of  Northampton  gaol,  on  the  |prpq 
liffV  warrant  the  sheriff*!?  warrant  tP  lujs  bfuli^^  ^ '  <|it; 
^ioE,"^    directed  the  one  to  take  and  the  oth^fodetij* 

iij;ider which.  :    •■•ni 

he  Yl^h  arrested  and  deuined,  did  not  state  the  court  out  of  wUcb  rilp#-i|| 
it  not  being  »hown  that  a  copy  of  th^  pnooMs  wat  not  delivered  tO.Ili|l%M 
of  fixec^uting  it,  pursuant  to  2  In  4.  c,  ^9.  ».  4t  ..«  ^^^^ 

■'...'  ...  ■         "\    •\\i\\i 
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fcuHat  till  Mi  be  putiiii  or  a  cectain  aum  be  tlapositM  14^- 

Hitli  thm  ■heriff  w  lira  of  bail,  aocwding  to  7  &  8  Gto.  4  ^f^^ 
%4iHUt.  IB:  an  aalia»  qd  j^miaea;  wilbout  statiag  oat  of         a. 

whal  aourt  Iba  wnt  isBuad,  so  aa  to  enable  biai  to  put  ^*'>*' 
mhaiL 


r-t 


>!  lioid  LYNfiHuuT  C.  B*«-*In  the  form  in  Tidd-s  Nev 
fupf^ewenl,  37*.  the  sheriff  commanda  the  bailiff  to 
ddiiar  to  tba  defendant  a  copy  of  guch  process  at  the 
of  eiaoutiag  it  That  is  in  pursuance  of  0  Wm  .4 
L  a.  4,  and  would  show  the  defendant  the  oouat 
aatof  vhadi  the  writ  issued.  It  is  not  suggested  that 
bjr  uiaadventure  the  copy  of  the  writ  was  not  delivered 
IB  dda  case  to  the  defendant:  but  as  it  stands  hem, 
«lB  *BUiit  take  it  that  when  the  warrant  waa  executed 

■ 

die  ^aopgr  af  the  writ  waa  deliYered  at  the  same  time. 
TbtBibow  was  it  material  to  the  defendant  that  the 
mere  wanrant  pf  the  sheriff  authorisiog  bis  officer  to 
make  the  capture  should  state  out  of  what  court  the 
wriliasued? 

Humfrey  took  nothing  by  his  motion. 


Charles  Leonard  against  Wilson^  (one  of  the 
PubEc  Officers  of  the  Bank  of  Liverpool.) 

J^^JUfPSVI^  an  a  bill  of  ezchangei  by  indoii^^  A  bill  accept^ 
'^(1^   agaiasl  iBdofsert    Plea:  general  issue  (pleaded  alSvufoii^^ 

*r.r^t  '':       '  btaken,  ih- 

4«asd  ia  Ufak  by  the  pavn^  wai  indorsed  over  by  subseauent  hoUJers.  wfao  sddad 
4Mim''moti$^  **  Ihneta  BnUh,  Payne  &  Go."  to  their  inaorBemenc.  It  ww  aftw- 
B|jfd|.  f^ndffM^  \a  Waok  wversi  iiwesy  and  sil  la»(  to  the  iMermid  Bank,  who  in- 
mSnad  h  specially,  f  <  Pay  Messrs.  Terneif  and  Farley  or  order.**  Ttmey  a^d  Marl^ 
^pned  in  blgnk  tojJaintiff,  writing  thereon  <<  Thomas  Terney  and  FarcMey.''  It  wib 
'miotwtain  bbmk  to  several  others,  and  when  due  was  doly  presented  at 
•  baukeit,  at  which  it  had  been  made  payable.  The  answer  was  ^  mo 
On  the  same  day  it  was  presented,  according  to  the  previous  memoflui- 
dun,  to  SmUk^  Payne  it  Co.  Landdn  bankersi  who  refuMd  to  pay  it,  on  the  groaod 
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WiiisON. 


liGBi':  upon  the  first  day  of  this  term).  Tbe  plaiblifl 
xl^fendant  Itaving  agreed  to  make  tbe  facta- «^ 
CBi^i  for  the  opinion  of  this  court,  under  stfttate*>| 
W.  4f.  e.  4^  g.  35.  an  order  was'  made  aceordMglj 
the  foOowing  is  the  special  case:  v<. 

This  Action  is  brought  by  tbe  pkintiff*  Cta  indl 
of  the  bill  of  exchange  described  in  Ae  dedSr 
against  t^  defendant,  who  is  admitted  ti>  bfe  a 
the  publie  officers  of  the  joint  stodc  ccmipanyiki 
bknk  of  lAvetpool^  appointed  to  be  sued  inzwqp 
th^  liabUities  of  tliat  bank.  The  foUowing  i*  «d^ 
to  be  a  copy  of  the  bill,  and  the  indorsements-anf 

,  I    id 

1«/.  6s.  i)d.  Dentauy  May  6,  18 

'  Three  months  after  date  pay  to  my  order  ^dg 

l^outids  Ave  shillings  for  Talue  reoeired  as  adviiMi 

Mt.^muel  Oldacre,  Robert  Math 

Hdtter,  Stourbridge.  3)  J.  H.  9  Amg. 

(Accepted)  i. 

iPayable  at  Messrs.  Spooner^  AtHooods  &  Co.    ^-"i- 

Bankers,  London. 

Sctmuel  OlddcreJ   ? 

(Indorsed)  t 

Pay  to  the  Manchester  and  Liverpool  JDistrietl 

ing   Company  or   order,    Robert  Marlouh^Pttf 

*  James  Ingham  or  order,  For  the  Manchester  mu 

verpool  District  Banking  Company^  p  pro*  B.  ^Rfk 

manager  for  Ashton,  Joseph  Hudson.    [In  need  S 

Payne  &  Co.] — James  Ingham — WilUam  JKenk 

'         — ■ ' ■  I      .  t  lien. 

of  the  mis-spelt  indoTMinen^  of  Temey  and  Fatley.  Tbe  caso  stated  betwao^dm 
admitted  the  custom  of  London  bankers  to  be  to  refuse  payment  of  all  bitts,  etc 
accepted  bv  themselves,  if  the  indorsement  be  not  correct  to  a  letter-  •  -Daaai 
dishonour  bei^g^iven  to  tho  plaintiff,  the  bill  was  returned  to  him,  ajodj^  n 
notice  of  dishonour  to  the  Liverpool  Bank,  who  subsequently  pointed  otil  tna 
larity  to  the  plaintiff.  By  their  advice  he  sent  the  bill  to  Temey  and  A 
Ireland  to  rectify,  and  indorse  it  Temey  and  Tar  ley.  They  did  so,  and  fiUmih 
sent  up  to  Smilh^  Ptn/ne  &  Co.  who  refused  payment  as  overdue 3«rpHebdU4 
bill  having  been  regularly  presented  and  dishonoured,  and  due  notice  o^  4isj 
given  to  the  Liverpool  Bank,  they  were  liable  to  pay  the  amount  to  the  plisuit 
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Jmme»  Moor-^ohn  Syms — Patrick  ZeoHard-^f  .pry»        188^ 
Tlie  Bank  4if   Mverpool  («),  Edm.  Wn   Waad^ .  subK     ^^^>^' 
•aaagerrrPny  Messrs.  Zb-n^  and  .Farley  or  .order>  v, 

efar^  Leonard  (6)— [Temey  and. Farley  (c)]^  TAcwiw  WiLspit. 
Tbnuy  and  Farelley-^Menry.  Smit/t-^Vay  Messrs* 
jRomaoni  &  Co.  or  order^  J.  B.  BellSc  Co.— iianaom  & 
Cotrf^ilbfttfr^tf  &  Co.—W.  E.  Bjxmmowi. 
!«  The  Bank  of  jLt>ei;pcio/  paid .  away  the  bill  to  the 
ftainliiflT^  and  indorsed  it.  The^  plaintiff  paid  and  spa- 
iiB%.  indoTBed.  it  to  Messrs.  Temey  and  Farley ^  who 
tee?'gnmers  in  Irekmdf  and  deal. with  the.  plaint. 
Ihmqf  and  Farley  pud  it  to  Henry  Smith,  but  indorsed 
it  in  this  name  Thomas  Temey  and  Farelley. 

Oor9  August  1833,  when  the  bill  became  due,  it  was 

ptesented  for  payment  at  Messrs..  jS/7ooneri  Attmood  & 

Co.  bankers,  Londfrn^  at  whose  bank  it  is  aGQepie4 

payable*  «  They  refused  to  pay  it,  and  gave  for  answiBrr 

S'iiro  qduiee^     It  was  noted  on  the  same  dayi  and 

on  the  following  day,  the  lOth^  it  was  presented  at 

Messrs.   Smithy  Payne  &  Co.  bankers-,  London,  to 

whose  house  it  was  referred  for  payment^  /'  in  case  of 

needy"  by  the  Afoitdles^^  and  Liverpool  District  Bank, 

one  of  the  indorsers.     Smith,  Payne  &  Co.  refiised 

lilBient,  on  the. ground  solely,  of  the  irregularity  of 

Rnifjf  and  Farley's  indorsement.    The  answer  they 

give  was,  *'  wants .  the  indorsement  of  Terney.  and 

Feri^.**     The  custom  of  the  London  bankers  is  to 

tthie  aU  lulls,  even  their  own  acceptances,,  where 

^htrsis  an  irregularity  in  an  indorsement^  even  to  the 

aviation  of  a  letter. 

, ,  The  bSl  thus  dishonoured  was  returned,  and  notice 
ibea  m  due  course,  through  the  latest  indorsers,  to 
wuf'Smiihg.  nuA  by  him  to  Temey  and  Farley,  and 

(«)  BmI  MendMU.  (5)  Real  pUinUff: 

(<>  Theie  Ktmct  w«n  thqi  supplied  In  red  ink  on  sending  bnck  tbe  bill    " 


\ 

i 
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18M.       by  the^  to  the  pUindff,  who  raiideft  at  Lhmfml,  uA 

y^-^^      by  him  to  the  Bank  of  Liverpool    Om  TWMby  mMii 

V.  ingy  00th  August,  phdntiff  went  to  the  bonk,  ud  sat 

Wiuov.     ^^  LangioHf  who  pointed  out  to  him  that  the  femi 

of  the  refufial  by  Smth^  Payne  &  Co.  was  the  iopgid^ 

rity  in  Temey  and  Farlejfh  indonementy  and  neo» 

mended  him  to  send  it  back  to  Teney  and  Fmky  to 

get  the  mistake  rectified,  and  advised  him  also  to  wiifci 

to  the  acceptor.    Plaintiff  sent  the  bill  baek  to  Tmm% 

and  Farley  that  same  day»  Tuesday  SOth  Auguei.    fli 

bill  was  never  passed  through  die  books  of  Ihe  bssk; 

who  merely  kept  a  memorandum  of  it,  but  of  thftfiil 

the  plaintiff  was  ignorant.    The  bank  of  LioerfodM 

not  give  notice  of  dishonour  to  any  {Hior  indorser  M 

thebilL 

On  Tuesday,  97th  Auguet,  plaintiff  brought  bul  tks 
bill  to  the  bank  o(  Liverpool,  with  the  indorseoMHtif 
Temey  and  Farley  supplied^  as  in  brackets,  ia  led  fal^ 
and  requested  them  to  send  it  up  again,  through  dab 
agents,  Glyn  ft  Co.,  to  Smith,  Payne  &  Co.  Thfey  M 
so  on  the  same  day,  and  Smitk  ft  Co.  on  this  sessii 
psesentation  refused  to  interfere,  because  die  bOl  wm 
now  overdue.  The  jdaintiff  took  up  the  biU,  ad 
requested  payment  from  the  bank  of  Liverpoelf  4fkl 
refused  payment  under  the  dreumwtfmoes  ateted*  Hi 
question  is.  Whether  the  plaintiff  is  entided  to  lecsnM 

TomUnson  for  the  plaintiff.  The  plaiadff  is  entiU 
to  recover.  The  bill  being  indorsed  in  blank  by  lb 
Liverpool  Bank,  was  presented  by  a  boni  fide  hsiiw 
for  value  at  the  house  of  Spooner  and  Aiiwood,  whOT 
it  was  accepted  payable  (o).  Payment  was  diMt  M» 
fused,  not  on  account  of  the  mis-spelt  indorseaes^M 
merely  for  want  of  advice.    Notice  of  dishonour  vtf 

(«)  &mm2«mm  y.  Juigi^  SH.Bla.se9;  IVtsdhcr  v.  ifiiiai,  i  9it 
Aid.  413. 
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n  Mtf  gHrdni  and,  am  Che  pkintiff  afterwtvdli  Ibnk       liiM. 
die  Un,  his  title  it  complete.    The  b^ni  fide  holder      ^^^v^^ 
I  ippeiented  at  ^jmomt's,  was  not  bound  to  a^ly  to  «. 

inw  Mid  AaiM  (a)  according  to  the  suggestion  6k      V'l^"* 
Idi^  ^  in  ease  of  needj"  but  as  he  chwild  make  'a 
ft  tide  duough  the  indorsement  by  the  Liverpool 
Jl  io  hiflBsdf,  preceding  that  by  Termy  and  Fitpky^ 
warn  entitled  to  sue  the  Liverpool  Bank  notwith- 
idkig  the  subsequent  indorsement  by  T,  and  i^*.^ 
eb  W«l  objected  to  as  incorrect.     In  Smith  end 
leri  ▼•  CZarJk(i)f  a  bill  was  originally  indorsed  ill 
ikff  and  afterwards  $pmaUy  to  one  Jachm^    He 
to4  frith  it  without  indorsing  it,  and  it  was  ofafsicted 
\  A  eubsequenl  holder  ion  value  oould  not  recoveTi 
p  against  the  acceptor^  without  such  indorsement  i 
\  l4eed  J^ipi^faa  paid*  ^  The  fair  holder  of  a  bill  may 
nider  himaelf  as  the  iad<»ser  of  the  payee^  and 
ft#  efut  all  die  other  indorsements.    This  special  in* 
MgepBt  being  made  after  die  pay  ee  had  hidorsed^  dan* 
1 4bdt  the  title  of  die  present  phOntiffs.    The  iiu^ 
me-  were  SMire  adverse  to  the  plsintiff  than  the  pre* 
nki.isren  inregularity  had  accrued  there  between 
nhcUer  aed  the  general  indorser,  whereas  here  it 
ufc  plaeo  after  die  haider's  title  to  sue  was  oemplete^ 
H  du  keegHlarity  been,  not  that  Jachmm  did  net 
done,  but  that  he  indorsed,  adding  his  christiaii 
or  some  matter  making  it  a  more  specific  indorse- 
ihan  the  deseriptton  on  die  bill,  it  would  have 
•STr^desely  laMBnbkd  this  case.     The  miMpdUng 
Me  s»  diffinence,  Cnp  it  is  net  sunnised  diet  dtis 
ijTiunnl  eras  not  to  Terwy  and  JPorfey,  though  they 
ierie4  Aeir  fine  with  more  particularity  of  spelling 
>dioae  who  indorsed  to  them*    In  Peacock  r. 


[m)  Urn  V.  KmmII.  4il.&  8.  905;  Prui$  v.  Ukehill,  4  Campb.  SOO. 
Ci).Ftekc't  C.  N.  P.tt5«  ud  9d  td.  295 ;  Biiyky  m  BUb,4tfi •d.  tOJ 
» 1  Sip.  C.  N.  P.  179. 
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1834.  Rhode8\a\  a  bOl  payable  to  order  and  indonediln 
blank  was  stolen^  and  it  was  held  that  Uie  plinntitf, 
who  took  it  bona  fide  for  valuable  cohsfderatldri/lfiglft 

Wilson,  recover  against  the  drawer,  as  there  teas  no  diflfemiiliij 
between  a  note  payable  in  blank,  and  one  pByiii)kl'tS 
bearer.  [Lord  Lyndhurst  C.  B.  It  was  not  nec^siRiijf 
as  between  these  parties  that  the  bill  shddld'be'pA^ 
sented  to  Payne  and  Smith  at  all.  The  bank  of  £fp^ 
pool  are  subsequent  indorsees  to  the  MancheiU¥''tBiii 
Liverpool  district  bank.  The  latter  are  not'  th^'  dJK- 
fendants  in  this  case,  so  that  the  custom  of  the'  LonaA 
bankers  witli  reference  to  the  act  of  Payne  BsiA  'SMM, 
who  appear  to  have  represented  the  district  bttdc,'^Ao^ 
not  afibct  the  case  as  regards  the  plaintiff/ biitbdy 
applies  to  the  presentment  to  Payne  and  SMtki  i/bk 
assign  as  a  reason  for  their  non-payment,  thai  (he  IS^ 
as  then  indorsed  by  Temey  and  Fariey,  didnot  *8iSj 
authorize  them  to  pay.  Mesisrs.  Spooner  and  AHmH 
at  whose  bank  the  bill  was  made  payable;  iliadij''ttb 
objection  to  the  mis-spelling,  but  refused  to'  p^y^fe 
want  of  effects.]  The  plaintiff's  applicadbn  td 'AjfM 
and  Smith  was  merely  in  compliance  with  die  sajJlJlW- 
tion  on  the  bill,  and  in  hopes  that  they  would  takll'it 
up  for  the  district  bank.  Edie  v.  East  India  CA' 
pany  {b)  is  in  point,  to  show  that  no  custom  can'  diir 
a  general  rule  of  law. 


Crompton  for  the'  defendant.  The  ^ntwet  wtA  iD 
the  parties  to  this  bill,  except  the  acceptor j' itfe  A- 
charged  by  the  laches  of  the  holder,  in  m>t'priis£iWii|f 
it  at  Spooner  and  Attwoods  in  a  proper  state.  '  lt'i% 
be  conceded  that  ailer  a  general  indorsement,  a  bool 

(a)  Doog.  61 1»  633.  As  to  terms  of  rotrictif  e  aoc«ptauoa»  ne  A^ 
V.  Bank  of  England,  Doug.  637 ;  Sigoumey  ▼.  UtfAi  8  B.  &  Cr.  ftl*; 
5.  C.  iu  error,  5  Bing.  6t5. 

(6)  W.  Bla.  395 ;  Barr.  1S84,  t2S6,  I2t8. 
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le^  jl}Ql4^y; .  niay  raeithe  acceptor  on  title  derived  firon^ 
i^^^fi^oraeinant,  nptwithstanding  any  error  in  tbe 
tei;{peqji||f ■  indoif^empiitSf  But  this^pmntiff  ifas  jn 
l^jMflff ,  ^jbiu^ip^.i^r,  Tfemey^  and  JPor^yi  and  if  he 
li^l^^ytM^^I^,  lie  p^^4|^6vi  in  his  own  wrongs  by 
\gf^.Bf^  he  4x4,  oot  jput.himsdf  in  ajdifl^rent  situar 
IjLftpp^ ,^iT8 li : ZVT'K'' iT •  X^^^ (a).  First,  there  was 
^,j^i|ft,piwjytnypt,  according  tq  the  usage  of  mer- 
p^mlih  of  ikOi  bill  ID  a  proper  ^tate,.  nor  any  default  so 
{,t9:|£h«rge  the,  drawer  or  indorsers.  Smith  y. 
^^Jk^  waa  ^a  action  against  an  acceptor.  The  drawer 
^ji|Mf|^af8er9  are^only  collaterally  liableas  sureties  to  pay^ 
'J^.^liree  does  oot  pay  after  the  bill  has  been  pr^- 
mfe^jljp  ^f^.v(k  that.pro|ier  state  in  which  be  ought  to 
fjjjf  i^and  would  bc^  safe  iii  so  doing.  Now  this,  bill 
ffff  j^  p|i;oiented  in  that  proper  state  which  the  usage 
^/f^  fp,,nf^eh  reason  Squires,  This  is  a  new  case,  in 
Alli^jevp^fince  of  usage. ^admissible  to  prove  the 

KO^fir.flf  pi|9^^^^^.(^)«  So  if  the  law  be  dopbtful, 
qiPDD|fii)g  it  to. have  .been  a^>leni  and, the  defendants 
t|[^ jtviTA  j[Kfiiji,  itp, ;  notwillf standing  the  irregular  indorse- 
pmi^.  tbfjt  fycX^  would; have  been  evidence  that  they 
pi^  jti  iff^put  due  caution.  Though;  the  refusal  by 
^jgofnur*n  waa  put  on  the  ground  of  /'no  adyice/'  that 
IK^^  Tip..  .^^flEerenc^^  for  the  drawer  and ;  indorsers 
were  entitled  to  have  the  bill  preaented  iq  a  proper 
rtate  for  payment. 

J.  flff^ifdly,,  Tp'9^  and  Farkif^  and  persons  in  a  simi- 
jlHf  ^^fiatipn  ^rith  them^  could  not  sue  the  drawer  fpr  a 
^jflff^gp,  occasioned  <  solely  by  their  own  negligenQe».or 
Ij^iqfring  coQtf ary  to  mercantile  usage,  EasUy  v.  Crock- 

lod  r  .:;■   I  •  .  ■     ■;•       -  '':.  •-  ■'  ■'. 

(m)  4  B.  &  Aid.  451. 
^^ityetvny^^^u  BiHs,  t4f»  ftth  ed.  chiog  Stout  v.  RcmMaiM^  Willcv,  561, 
Pbi^  CSSn*  ICkuom  «  to  pfctentiBent  frhhin  baoldng  boars,  PmHter  t. 
OirdM,  7  East,  385;  Elford  v.  Teed,  1  M.  &  S.S8. 
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1894.      fm^  (a).    For  the  contract  nsetnblei  one  of  indMni^ 
T^'  in  which  the  plaintiflft  own  default  is  an  atieewt 

V.  that  negligence  occasioned  the  refusal  to  pay  by  lU 

London  agents  of  the  Liverpool  and  Manthmitr  dii^ 
trict  bank.  Thirdly,  the  phintilF  by  sending  thte  U 
to  Temey  and  Farley  in  Ireland,  and  afterwards  ea«^ 
ing  it  to  be  sent  to  London^  without  relying  on  Ul 
prior  noticoi  ocoamoned  a  delayi  which  dieeharged  tk 
defendants  and  other  prior  indorsers^  who  were  thenlf 
prevented  from  giving  notice  in  time  to  those  who  peh 
ceded  them.  The  plaintiff  in  fact  elected  to  abide  ty 
the  effisct  of  presenting  the  bill  with  an  aniBildedi» 
dorsement  to  Smith,  Payne  &  Co.  [Lord  LywihM 
C.  B.  If  the  first  notice  to  the  defendants  was  ligriw^ 
how  could  it  be  affected  by  what  siibseqKBdy  folk 
place  ?  Besides,  Spooner  and  Attwooin  objecdoa  li 
pay,  was  because  they  had  no  adrioe.] 

Ihmlinsefn  in  reply.  Spooner  &  Co.  would  hast 
been  liaUe  in  damages,  had  they  falsely  answered  ^m 
advice,*"  Marzetii  v.  Williams  (&).  The  cuMoos  set  wf 
is  inapplicable  between  these  parties.  It  was  by  the 
defendant's  advice  that  the  bill  was  sent  to  Ireland* 

Lord  LYMDHUftST  C.  B. — The  defendants  avs  eih 
miUed  to  have  had  due  notice  of  the  dishonovr  of  ikii 
bill.  The  presentment  at  Spooner  &  Co*'Si  wheie  tie 
bill  was  made  payable,  was  also  regular.  It  doss  not 
appear  to  me  that  the  instruction  or  dkeoliia  td 
Smith,  Payne  &  Co.  by  one  of  the  indorser%  al  dl 
affects  these  parties;  for  the  bidder  was  sot  bsosi 
to  present  the  bUl  at  that  house.  The  result  of  fh^ 
fact  is  this :  The  bill  being  accepted  payable  at  Sfeeeff 
A  Co.'s  was  duly  presented  there  on  the  day  it 

(<•)  to  Bing.  ^4A.  (ft)  1  Btr.fc  Add.  415. 
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jTsM*  No  ob)edtioii  was  taken  to  the  bill  toft  ^  |8S4. 
iiiHialHj  of  indorietnentf  but  payment  if  an  jfefased 
HBtfit  of  adHce^  which  must  be  takeo  tA  lUeatt  wMt 
jbdviM  flroM  the  aioceptor.  It  b  clear  that  IWnAf  WiLMk 
1  JRirlqr  Imd  good  title  to  the  bili>  Md  that  their 
fffUtijf  hi  iC  passed  by  their  iudonemedti  tholigh 
!i^  oaiiles  welfe  not  spelt  etactly  right  by  the  ptfe* 

Nor  when  the  holder^  to  whom  the 
passed^  pieientM  the  bill  il  the  bankeri  at 
ifttialkmse  it  was  made  payable  by  the  aeceptoiTi  was 
aH^ftltod  to  en  Ihe  gtBmi  of  the  lAi^-spelt  hldofse- 
att^:  bat  solely  on  the  want  of  advice.  Probably 
9f  •■  wete  aware  that  the  firm  consisted  of  persons 
imiA  Tgmmf  and  Ff&etig^  and  that  the  bidorieaient, 
'H  *ood|  passed  the  property.  TerMy  and  Fa^ 
%  had  a  chMir  right  to  sue  on  the  bill  aftelr  payment 
Id  been  thus  fefbsed.  Regular  notice  was  given  to 
le  plaintiff^  and  by  him  to  the  defendantSi  as  pteviOUs 
iidMM$  then  the  subsequent  circumstances  are  imma- 
sriaL  I  am  of  opinion  that  there  is  no  valid  bar  to 
hc^plaintifTs  recovering  on  this  bilL 

m 

Vauohan  B««— The  bill  was  indorsed  by  the  proper 
psrtiesy  the  presentment  was  regular,  and  due  notice 
•as  given  to  the  indorsers.  Nothing  done  subse- 
gimtly  took  away  the  effect  of  the  presentment.  The 
KXpellhig  ooidd  not  affect  the  pai^y's  right  to  fecoten 

!  Bqiaam^  Brf — ^The  olijection  is  the  want  of  due 
MlM.  No#i  the  plaintiff  was  clearly  entitled  to  sue 
Mkilhe  faiU^  and  so  were  Ter^y  and  Fwrtey,  The 
sMr  ptesed  tti6!  propeHy  in  it,  by  their  indorsement 
they  spelt  one  of  their  names  Fmrlfy^  it  hiving 
indorsed  over  to  them  in  the  name  of  Farlejf. 
then  if  the  mistake  is  only  in  the  way  in  which  it  was 
lo  indorsed  to  them,  no  difficulty  arises  between  these 
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parties.  When  presented  at  the  acceptor's  b 
the  answer  was  ^'  no  advice ;"  but  the  alleged 
of  dishonour  is  not  material,  notice  of  the  dif 
having  been  duly  given  to  the  parties  immediati 
ceding,  who  might  have  in  their  turn  given  in 
the  others.  Then  all  has  been  done  which  dy 
tiff  was  bound  to  do  in  order  to  recover.  For 
the  bin  was  afterwards  presented  at  Smith,  P 
Co.'s,  and  payment  was  refused  on  account  of  the 
spelling,  the  parties  were  not  bound  to  present  ii 
The  second  notice  of  this  refusal  could  not  it 
the  first. 


Williams  B. — I  am  of  the  same  opinion.  1 
has  been  regularly  presented  for  payment,  an 
honoured^  and  notice  of  dishonour  has  been  ddy 
The  holder  was  not  bound  to  present  it  at  j 
Payne  &  Co.'s. 

Judgment  for 


Jane  Cochran^  Administratrix  of  Jambs  Cool 

deceased,  against  Fisher. 

A  ship'8  policy    A  SSUMPSIT  upon  a  policy  of  assurance  aM 

of  assurance       f\  m.  m.        ^  r 

contained  a  ship  Cj/clops,  to  recover  the  sum  of  50/.,  beb 

memorandum 

in  the  mai^in,that  the  said  ship  was  *'  warranted  not  to  smI  for  Briiith  Nmi 
rica  nfter  15  August  1831."  On  that  day  she  was  in  dock  at  Dublin  reaAj 
and  having  cleared  for  QuebeCf  was  baoled  out  of  dock  into  the  Hfi^mi 
the  afternoon  as  the  tide  permitted.  The  wind  blowing  strong  and  directlj 
river,  she  could  not  set  a  sail,  but  was  warped  down  about  half  a  roiley  w 
tide  falling  she  took  the  ground.  The  master  knew  at  the  time  of  leaving  tl 
that  the  ship  could  not  gee  to  sea  that  day.  She  was  warped  a  little  fiutli 
day,  took  the  ground  again  when  the  tide  fell,  being  still  ten  miles  from  t 
hour's  mouth.  On  the  17  th,  the  wind  having  changed,  she  set  her  sails  and  got 
Heidi  that  if  at  the  time  of  breaking  ground  in  the  harbour,  and  going  dt 
river  on  the  15th,  the  captain  acted  bon&  fide,  with  intent  to  put  himselfm 
favourable  position  to  proceed  on  his  voyage,  the  warranty  was  sarisBed, 
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imount  underwritten  on  the  policy  by  tlie  defendant. 
The  cause  was  tried  before  Lord  Chief  Justice  JDenman, 
iiiie  Lancaster  summer  assizes  1833|  and  a  verdict 
1^  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  OQ  the  following  case: — On  the  26th  February 
VSlf  James  Cochran  (the  plaintiffs  deceased  hus- 
band) caused  an  insurance  to  be  made  on  the  ship 
Cfdaptf  of  which  he  was  master  and  part-owner, 
the  policy  of  that  date  states  that  John  Dixon ^ 
fterein  described  as  agents  as  well  in  his  own  name 
ts  for  and  in  the  name  and  names  of  all  and  every 
odier  person  or  persons  to  whom  the  same  did  apper- 
tim  m  part  or  in  all,  did  make  assurance,  and  cause 
UoMelf  and  them,  and  every  of  them,  to  be  insured, 
iottornot  lost,  at  and  from  and  to  any  port  or  ports, 
phee  or  places  whatsoever  and  wheresoever,  in  any 
Me,  for  the  space  of  twelve  calendar  months,  com- 
^eofaskg  on  27th  March  1831,  and  ending  on  26th 
Uoreh  1832,  both  days  inclusive,  in  port  and  at  sea, 
^iD  times  and  in  all  places,  and  in  all  services,  upon 
^Idnd  of  goods  and  merchandise,  and  also  on  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boit  and  other  fiimiture,  of  and  in  the  good  ship  or 
^Mtel  eaOed  the  Cyclops^  whereof  was  master  for  that 
pnsent  voyage  James  Cochran^  or  whomsoever  else 
^hooldgo  for  master  in  the  said  ship,  or  by  whatsoeveir 
odier  name  or  names  the  said  ship,  or  the  master* 
thereof,  was  or  should  be  named  or  called,  beginning 
Ae  sdrentare  upon  the  said  goods  or  merchandize 
^  die  loading  thereof  aboard  the  said  ship,  at  as 
dttre^  upon  the  said  ship  &c.,  and  so  should  continue 


1834. 


Cochran 

v. 
Fibber. 


Vhid«i!i0  intended  to  comply  witli  its  terms;  bot  that  if  he  so  moved  the  ship  not 
iiirder  to  ^et  a  better  posiuon,  but  with  the  sole  object  of  keeping  within  the  leuer 
ofiha  waiffantj,  it  had  not  been  complied  with.    This  alternutire  not  having  been 
pUlo  the  jurj,  a  new  trial  was  ordered. 
?0L.  IV«  F  F 
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1834.  and  endure  during  her  abode  there  upon  the  said  dui 
and  further,  until  the  said  ship,  with  all  her  ardmm 
tackle,  apparel,  &c.,  and  goods  and  merchandiie  win 

Fisau.  soever,  should  have  arrived  at  as  aforesaid,  upon  titm  m 
ship  &c,,  and  until  she  should  have  moored  at  aadu 
twenty-four  hours  in  good  safety,  and  upon  the  geei 
and  merchandize  till  the  same  should  be  ther#  41 
charged  and  safely  landed :  and  it  should  be  lawftd  | 
the  said  ship  &c.  in  that  voyage  to  proceed  and  m 
to,  and  touch  and  stay  at  any  port  or  places  whataeeuM 
without  prejudice  to  that  insurance.  The  said  lii^ 
&c.,  goods  and  merchandize  &c.,  for  so  much  as 
cemed  the  assured  by  agreement  between  the 
and  assurer  in  that  policy,  were  and  should  be 
at  1800/.  on  acount  of  Captain  James  Cockramj  and  % 
a  memorandum  in  the  margin  of  the  said  poHey  ih»mii 
ship  was  warranted  not  to  sail  for  British  North  AHf^ 
rioa  after  \bth  August  1881. 

The  Cyclops  had  arrived  in  Dublin  harbouf  Aoi 
Quebec  in  British  North  America^  about  1  Aujfusi  IIM 
and  on  10  August  was  chartered  on  a  voyage  badnH 
Quebec.    She  was  then  lying  in  the  custom-house  doA 
and  great  exertions  were  made  by  the  master  and  #■# 
to  get  her  ready  for  sea  on  15th  August,  on  acooualrf 
the  warranty.     On  the  morning  of  the  15th  she  W 
cleared  at  the  custom-house,  and  was  then  in  all  li* 
spects  ready  for  sea.     She  was  then  at  the  cusM* 
house  dock  which  opens  into  the  river  -Liffsy,  wbidkll 
part  of  Dublin  harbour,  having  on  each  side  of  it  q^ 
where  goods  are  constantly  landed  and  diaohaigedf  irf 
at  half-past  two  in  the  afternoon  of  the  ISlhA^fl/k 
which  was  as  soon  as  the  tide  permitted,  she  W 
hauled  out  of  dock  into  the  river,  for  the  purpaNV 
proceeding  on  her  voyage  to  Quebec,    The  wind  V^ 
strong  from  E.  S.  E.,  which  being  right  up  the  nm^ 
sail  was  or  could  be  hoisted,  and  it  was  manifisstljf  ft 
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pOMiUe  for  her  to  get  out  of  the  harbour.    She  was       1884. 

irwpad  down  the  river  about  half  a  mile^  when  the  tide 

bffd  ebbed  lo  mueh  that  she  could  not  get  any  further, 

aad  before  low  water  went  aground,  as  is  unavoidable      Fisher. 

to  die  Liffey.    On  the  following  day  when  the  tide 

fltfied,  the  wind  continuing  foul,  she  was  warped  fur- 

tiier  down  the  river,  when  she  again  took  the  ground 

few  the  falling  of  the  tide,  at  a  place  being  still  ten 

wbi  from  the  hartbour's  mouth,  and  remained  until 

dn  tide  rose  again  on  the  next  day,  the  17th,  the  wind 

ifll  blowing  strong  from  E.S.  E.  and  it  being  impos- 

mUi  to  set  or  use  the  sails  with  any  advantage,  or  to 

pmeid  to  tea  with  the  wind  in  that  direction.    Vessels 

WMt  be  warped  below  the  Pigeon-house^  which  is 

dbit  seven  miles  from  the  mouth  of  the  harbour.    On 

Ai  ITtfa  the  wind  changed  to  N.  N.  W.,  when  the 

Mil  were  immediately  set,  she  proceeded  to  sea,  and 

vored  safely  at  Quebec.    The  master  and  crew  fully 

iModed  to  sail  for  Quebec  on  the  16th  August^  if  it  had 

tua  possible,  and  did  all  they  could,  using  every 

I    Hm  and  exertion  to  do  so,  and  got  the  vessel  out  of 

I    M,  and  warped  her  down  the  river  as  far  as  the 

^tfk  of  water  enabled  them,  as  before  stated.    But 

*tte  tbie  the  vessel  quitted  the  dock,  they  knew  it 

VII  impossible  to  get  to  sea  that  day. 

Thd  vessel  was  lost  on  her  homeward  voyage  from 
kukto  in  December  1831 ;  and  the  question  for  the 
^filbn  of  the  court  was,  whether  the  warranty  not  to 
id  far  Briiieh  North  America  after  15th  August  18S1 
Ml  under  the  above  circumstances,  been  complied 
^?  If  the  court  should  be  of  opinion  that  it  had,  the 
VVnliot  for  the  plaintiff  was  to  stand ;  if  not,  a  nonsuit 
^  to  be  ttitered. 

Wightman  for  the  plaintiff.    The  warranty  was  com- 
(lEed  frith  by  getting  the  ship  quite  ready  for  sea  by 

fp2 
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im. 


Cochran 

FiSUER. 


t^el5th  o(  August,  and  on  that  day  doing  all 
possible  to  proceed  on  the  voyage.  [Lord  1 
Q.  B.  The  case  states  every  thing  which  is  < 
^pon  the  plan.  If  the  ship  had  been  warpc 
(extreme  point  to  which  she  could  be  so  mc 
t^  Pigeon-house,  she  could  not  have  sailec 
at  that  time,  the  wind  being  so  directly  advc 
distinction  has  been  taken  between  a  warrant 
sod  a  warranty  to  depart.  In  Moir  v.  Royal  j 
AssuroMce  Company  {a),  a  ship  warranted  1 
from  Memel  on  or  before  a  certain  day  weighe 
but  was  beaten  back  and  anchored  again 
river*s  mouth.  It  was  held^  that  the  warrant 
complied  with,  and  that  it  required  departure 
port  of  Memel.  Gibbs,  C.  J.  saying,  that  had 
mnty  been  to  sail,  he  should  have  been  of  a 
opinion.  ^^  To  sail,  is  to  sail  on  the  voyage;  \ 
must  be. to  depart  from  some  particular  place. ^ 
Lyndhurst  C.  B.  This  warranty  is  for  commei 
voyage.on  or  before  15th  August.]  The  wa 
3hip  down  the  Liffey  is  in  effect  the  first  stej 
mencing  the  voyage.  [Lord  Lyndhurst.  Kno 
I  to  be  a  useless  step.]  Not  altogether;  for  f 
tance  was  accomplished;  and  no  case  has  dec 
a  ship  must  go  a  particular  distance  in  order  t 
with  a  warranty,  if  the  master,  after  having 
the  shipk  bon&  fide  takes  every  possible  step  ' 
his  voyage.  That  is  the  result  of  all  the  cases 
in  Lang  v.  Anderdon  (b).  Though  he  may  J 
Attempt  to  be  useless  at  the  moment,  he  prooe 
as  he  can  in  order  to  take  advantage  of  a  c 
wind.  [Par he  B.  Where  the  time  of  cfeartiij 
pulated  to  be  deemed  the  time  of  sailing,  ** 
the  ship  was  then  ready  for  sea,"  and  the  st 


(a)  6  Taunt.  241. 


(6)  S  Bar.  &  Cr.  4! 
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clearing,  quitted  her  moorings  and  sailed,  but  some-  1834. 
thing  remained  to  be  done,  viz.  taking  in  more  ballast, 
that  was  held  not  a  sailing,  as  she  was  not  ready  for 
sea,  Pittegrew  v  Pringle  (a).  [Lord  Lyndhurst  C.  B.  Fishee. 
Was  this  ship  in  a  better  situation  for  sailing  after 
being  warped  half  a  mile  than  she  was  before?  In 
JTotrv.  The  Royal  Exchange  Assurance  Co.  the  ship  got 
under  weigh,  intending  to  proceed  to  England^  the 
morning  being  calm,  and  proceeded  till  interrupted  by 
adferse  wind;  whereas  here,  though  the  ship  moved, 
she  had  no  prospect  of  proceeding  to  sea.]  She  made 
lithe  progress  she  could  on  the  15th  in  the  only 
practicable  way,  and  giuned  a  day  on  her  vojrage,  by 
hemg  warped  as  far  as  one  tide  permitted,  and  was  so 
much  nearer  the  harbour's  mouth  as  to  be  ready  to  set 
itil  on  a  favourable  opportunity.  [Lord  Lyndhurst 
C  B.  By  warping  at  successive  tides  the  ship  would 
hi?e  got  to  the  Pigeon-house,  There,  as  the  passage 
iiiider,  she  would  have  had  a  more  favourable  posi- 
tion for  tacldng  and  getting  out,  if  the  wind  should 
ooDtinue  adverse.  On  the  15th  and  16th  the  ship  Was 
D  progress,  by  warping  to  a  better  place  near  the 
Booth  of  the  harbour,  which  she  would  ultimately  have 
obtuned  by  that  means,  if  the  wind  had  not  changed 
on  die  17th,  when  she  set  her  sails.]  The  question  is, 
^Hietfaer  the  moving  on  the  15th,  found  by  the  case  to 
We  been  for  the  purpose  of  proceeding  on  her  Toy- 
H|e  to  Quebec^  did  not  take  place  with  the  bon&  fide 
■tention  of  complying  with  the  warranty  by  sailing  dn 
te  voyage,  the  warranty  not  being  to  depart.  The 
w  cf 'the  ship  being  cleared,  and  in  Complete  faea- 
{oiog  and  sailing  condition,  distinguishes'  thi^r  cilse 
fcm  Ridsdale  v.  Newnham  (&),  where,  though  the  mas- 
ter sailed  on  the  proper  day,  he  did  not  clear  at  the 

(«)  S  B.  &  Adol.  514.  (h)  S  Maule  &  Sei.  456. 
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1834.       cuBtom-^house  on  that  day^  00  that  he  oould  not  hue 
proceeded  on  his  voyage. 

Cresswell  for  the  defendant.    The  wairauly  wis  wk 
complied  with,  and  the  acts  of  the  master  relied  oa  fat 
the  plaintiff  are  merely  in  fraud  of  it    No  tailing  took 
place  till  tlie  ITth,  so  that  the  winter  risk  waa  inciiini» 
against  which  the  warranty  was  directed.    If  the  amooift 
of  distance  for  which  the  ship  was  moved  waa  inar 
terial)  the  merely  hauling  her  out  of  dock  into  Ac 
I^ffi^  would  have  been  a  sailing  and  commenoeiNit 
of  the  voyage.   The  master,  when  he  left  the  dock  en  Ac 
15th|  must  have  known  it  was  impossible  to  pcooeello 
sea  on  that  day,  and  could  not  therefore  have  iuluuM 
to  do  so.  [Lord  Ltptdhwrst  C.  B.  At  the  nKNnent  he  left 
the  dock  he  could  not  have  got  to  sea^  bat  yon  canMt 
say  he  had  not  the  Intention  to  sail  if  the  wind  had 
diifted,  as  it  might  have  done.]     Aoeordnig  to  thesis 
gnment,  bringing  the  ship  out  of  dodc  and  chawging 
her  place  in  the  Liffey  would  be  equally  a  saBii^  if 
she  had  been  driven  -higher  up.    Setting  a  saB,  €r 
weighing  an  anchor  in  a  harbour,  is  not 
where  it  is  known  to  be  impossible  to  proceed  to 
In  all  cases  where  mere  moving  in  harbour  has  bedi 
held  sufficient,  there  has  been  reasonable  expeetiiiii 
of  getting  to  sea,  rebus  existentibus*     This  boQg  t 
warranty  not  to  sail  after  a  certain  day,  is  like  a  mr* 
ranty  to  depart^  and  is  therefore  within  Mmit  ▼.  BfSgd 
Exchange  Assurance  Co.,  wluch  decided  that  drifliif « 
sh^'s  place  in  harbour  is  no  compliance  with  die  hMtt 
warranty.    [Alderson  B.  The  words  are  not  ''Mt  !• 
aail/rom  the  harbour  ofDubttn  after  tuch  a  day."  Hit 
to  sail  is  not  to  begin  to  sail.    Lord  Lyndkmrd  C.  Il» 
Had  the  ship  been  warped  to  the  Pigeatt-hmm^  aai 
the  wind  had  all  at  once  become  favourable,  she  might 
have  gone  out  at  once;  whereas  had   she  stopped 
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ker  «p,  just  before  low  tide^  she  would  have  been  ISM. 
I  less  £iTourable  situation  for  getting  out.  Parte  B.  ^^v^*^ 
>bably,  under  the  circumstances  of  the  weather,  the  Cocbeaii 
p  would  never  have  been  moved  at  all  to  the  more  Ii 
Bitnation  she  took  up,  except  in  order  to  eatisiy 
of  this  warranty.  We  may  infer  that  she  would 
ottierwise  have  been  moved.]  The  ship  was  nener 
het  umoored ;  for  warping  on  an  anchor  is  dons  by 
rying  out  a  kedge  and  heaving  to  it  by  a  windlass, 
thait  she  is  always  at  anchor;  one  anchor  is  always 
m  before  the  other  is  taken  up.  If  a  ship  gets 
Itr  weigh  in  harbour  with  a  present  purpose  to  sail, 
it  is  a  aaffing  so  as  to  save  a  warranty  to  sail  from  a 
Be  «B  a  given  day,  Lang  v.  Anderdon  (a),  but  merely 
ting  an  anchor  in  harbour  is  not.  Can  an  attempt 
ssi  be  ecpiivalent  to  sailing?  [Lord  LyndhursL  If 
e  wter  lifibs  anchor  knowing  it  to  be  impossible  to 
ilentof  the  harbour,  how  can  there  be  a  bonft  fide 
JHitisa  to  sail?]  In  Nelson  v.  Salvador  (b)  the  ship 
lil  sat  some  iifqper  sails^  weighed  one  anchor,  and  pro- 
Nfed  about  thirty  Csithoms  by  heaving  on  the  cable  of 
itjodier  anchor,  when  the  master  seeing  a  heavy  swell 
in,  deferred  moving  till  next  day :  Lord  Ten- 
held,  diat  the  warranty  ^  to  sail  on  or  before  a 
day,"  meant  that  the  ship  should  be  on  her 
oo  the  given  day,  and  that  it  was  not  fulfilled  in 
tecsse,  as  she  did  not  completely  unmoor  on  the  ap- 
pktad  day,  though  she  had  her  cargo  and  passengers 
>i  bssrd,  and  was  ready  to  saiL  [Lord  LyndhtnU 
kemer  sails  till  theanchor  is  off  the  ground.  Aider' 
^M»  Jm  Nekon  v.  Salvador  the  second  anchor  was 
ivir  weighed  at  ail,  and  was  not  placed  there  in  order 
I  wfce  progress  by,  as  ia  the  instance  put  of  warping 
D  a  kedge.]     The  warranty  is  absolute ;  had  it  been 

<«)  I  A.  &  Gr.495.  (6)  Moodyflc  Malkk,  309. 
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1834.  meant  to  stipulate  respecting  prevention  by  bad  m 

^"^v^  ther^  the  higher  premium  would  have  attached  cm  i 

Cochran  increased  risk. 


V. 
FiSVIE. 


Wightman  in  reply.  Whatever  might  be  the  exact  ti 
of  the  ship's  sailing  in  this  case^  still  whether  she  ^ 
subject  to  a  warranty  or  not,  she  must  at  some  tiB|B 
other  have  gone  down  the  river  in  order  to  get  to  a 
The  means  of  so  going  would  be  according  to  cnea 
stances;  by  sailing,  if  feasible,  and  if  not,  by  Waifi 
or  towing.  The  fallacy  of  the  defisndant's  axgmn 
lies  in  supposing  it  necessary  that  the  ship  shooUi 
away  to  sea,  in  order  to  satisfy  the  warranty.  £hi| 
posing  that  in  order  to  save  the  warranty  aberV 
moved  into  the  river  at  an  earlier  period  than  she  mm 
otherwise  have  been,  that  is  no  more  a  fraud  on  tl 
underwriters  than  any  other  previous  step  takeai 
provision  and  load  her  with  all  expedition  in  old 
to  get  her  ready  for  sea  in  the  time  specified. 
Nelson  v.  Salvador  the  ship  never  moved  firom  h 
moorings,  whereas  the  changing  her  place  ia  the  an 
might  enable  her,  by  gaining  a  distance  there,  to  tai 
advantage  of  any  short  period  of  lull  or  fisKVomidb 
wind  m  order  to  get  out,  which  she  could  not  'hfl 
done  had  she  remained  higher  up.  [Lord  Lgwiim 
C.  B.  The  captain  must  have  known  that  from  the  d 
ration  of  the  tide  he  could  not  by  the  slow  prooask 
warping  proceed  further  on  the  15th  than  a  quarter 
a  mile.]  He  might  know  that  he  could  not  get  c 
that  day,  but  if  he  took  the  only  mode  of  begimiiqgil 
voyage  by  going  as  far  as  he  could,  then  if  he  hoiA  ft 
intended  to  go  to  sea  that  was  sufficient.  [Pmrk^i 
The  wish  to  get  to  sea,  under  the  circumstance^ 
have  proceeded  from  the  warranty.] 


• 


Lord  Lyndhvrst  C.  B. — By  the  terms  of  the  wi 
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nity  the  ship .  was  warranted  **  not  to  sail  for  British       18S4. 
Ihrih  America  after  the  15th  of  Avgust  1881."    She 
broke  ground  in  Dublin  harbour  on  the  15th  oiAugugt^ 
and  was  warped  down  the  river  Liffey  a  quarter  of  a 
■ifei  till  it  was  found  impossible  to  go  further,  on  ac- 
count of  the  fisdl  of  the  tide.     On  the  next  day  she  was 
iBiped  down  further,  as  long  as  the  continuance  of  the 
tile  permitted.     The  question  turns  entirely  on  the 
inliBdon  of  the  captain;  if  at  the  time  of  breaking 
gnNmd  and  moving  the  vessel  he  proceeded  down  the 
nrar  wiA  a  bon&  fide  intention  of  placing  her  in  a 
nore  favourable  position  from  which  to  prosecute  the 
iwfige,  that  would  be  a  compliance  with  the  warranty; 
bnti^  as  there  is  some  reason  to  apprehend,  he  left  the 
Aodc  and  warped  his  vessel  down  to  the  place  at  which 
Ae  took  the  ground,  with  no  other  object  than  merely 
ttd  solely  to  comply  with  the  letter  of  the  warranty, 
ttiit  would  not  be  such  a  sufficient  commencement  of 
Ae  voyage  as  would  be  a  compliance  with  the  war- 
nnty.   This  alternative  was  a  question  of  fact  for  the 
*>Dideration  of  the  jury ;  but  as  the  iacts  were  not 
i^Med  to  them,  no  conclusion  of  fact  has  been  drawn, 
■^thtt  we  are  not  in  a  situation  to  decide  the  question. 
Aecase  should  be  sent  to  a  new  trial  toftimish  materials 
^oir  judgment.    The  question  will  be,  Whether  the 
'■Mnp,  on  the  15th  of  August,  by  hauling  out  of  dock 
^mrping  down  the  river,  intended  to  place  himself 
kimefiiYourable  situation  for  prosecuting  his  voyage, 
^  anely  and  solely  to  comply  with  the  terms  of  the 
Hniaty?    If  what  the  captain  did  was  with  an  inten- 
^of  pladng  the  vessel  in  a  more  favourable  situafioii 
^  proceeding,  as  well  as  to  comply  vrith  the  warranty, 
Wejfamk  that  the  warranty  was  complied  with. 

Parks  B. — ^All  was  found  by  the  jury  which  could 


CoCBftAV 
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18S4.       be  found  under  the  circumstancesy  but  HmU  i 
enough.    It  must  be  aaoertained  whether  dw  a 
on  the  15th  was  merely  and  aoldy  for  the  pi 
FuBia.      of  bringing  the  case  withm  the  letter  of  the  wane 

Aldehson  B. — If  the  vessel  was  warped  down 

15th  merely  and  solely  for  the  purpose  of  briii| 

within  the  warranty,  that  is  not  enough ;  butif  wl 

captain  did  was  from  a  mixed  motive,  partly  t 

himself  in  a  more  favourable  position  to  commei 

voyage,  and  partly  to  comply  with  the  warranty^ : 

sufficient. 

Rule  absolute  for  a  new  trial 

(a)  The  case  Junrii^  beea  tried  agiiu  befMe  Owntejf  B.  Cte  plw 
a  verdict,  with  a  special  finding  of  ail  the  facts.  A  writ  of  error  ham 
afterwards  brooght,  the  Court  of  Exchequer  Chamber  gave  jadgnn 
favour  iu  Hilary  vacation  1835.    See  Vol.  V. 


Wright  and  Another,  Assignees  of  Jackbok  a 
nipt,  offainst  Sorsbt,  executor  of  Sorsby. 

During  a  trial  T^HIS  was  an  action  for  money  paid  to  the  uae  i 
a  plaintiflf's  testator,  which  came  on  for  trial  before  Mr.  J 

counsel  pro-  •  n      xr    »   » • 

posed  to  the  Taunton  at  the  last  summer  assizes  tor  xork^ku 
defendants      \^^  cause  but  one  on  tiie  second  list  of  causes,  ?i 

counsel  that  • 

he  should  con-  the  West  Riding.    A  verdict  was  taken  for  the 
diet  for^ioo/!,  ^^s  ^y  consent  for  lOOZ.  without  costs. 

without  costs 

on  either  side.      Addison  had  obtained  a  rule  to  show  cause  wl 

The  defend- 
ant's counsel    payment  of  costs^  the  verdict  should  not  be  set 

cpnferred  with 

defendant  and  his  attorney,  who  were  in  court,  advising  them  to  accept  lb 
but  both  told  him  it  could  not  be  agreed  to.  However,  the  defendant*  \ 
took  on  himself  to  consent  to  a  Terdict  on  the  terms  f>ropoaed,  aod  it  wm  < 
accordingly.  Held,  that  as  neither  the  attorney  nor  the  defendant  opposed  the  i 
the  order  at  the  time,  except  in  private  conference  with  their  own  counsel,  : 
trial  could  be  granted,  even  on  payment  of  costs,  and  a  rule  obtained  for  that  | 
was  dischaiiged  with  costs. 
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nd  a  ntw  triil  had,  with  a  stay  of  proceedings  m  the       18S4. 
»,  upon  an  affidairk  of  the  defendant's  attorney, 


V, 

SoasBT. 


'wW  stated  that  his  special  pleader  had  advised  there   and  Another 
^ntt  a  good  defence  to  the  action*    That  on  the  cause 
conuDg  on,  hu  counsel  told  him  that  the  plaintiffs' 
ctRmsd  had  proposed  to  take  a  verdict  for  lOOZ.  on 
khalf  of  his  cUent,  each  party  paying  his  own  costs ; 
(D  wfaidi  course  the  defa:idant's  ooonsel  recommended 
die  defendant's  attorney,  to  accede.  The  affidavit 
OD  to  state,  diat  deponent  informed  his  said  counsel 
^  dKNild  not  accede  to  such  proposal,  and  wished  the 
to  proceed.    Shortly  after,  while  the  plaintiffs* 
was  stating  plaintiffs*  case,  the  defendant's 
again  urged  the  deponent  to  accept  the  plain- 
r  odfer,  bat  deponent,  after  consulting  his  client  the 
Asyfendant,  who  was  seated  near  him,  informed  his  said 
^1  that  be  could  not  accede  to  the  terms  proposed. 
It  his  said  counsel  then  addressed  himself  to  the 
dig-Jendant,  and  advised  him  to  agree  to  the  terms  of 

proposed  hy  the  plamtiSs'  counsel,  but  tfie 
stated  that  he  coidd  not  agree  to  them,  as  he 
be  paying  more  money  than  he  had  received. 
the  defendant's  said  counsel  then  observed,  ''I 
take  it  on  myself,"  or  words  to  that  effect,  and 
ig  round,  informed  the  plaintiff's'  counsel  that  his 
was  agreed  to  by  the  defendant.    A  verdict 
consent  for  lOM.  without  costs  was  then  taken,  and 
ment  saith  diat  it  was  so  taken  without  consent, 
contrary  to  Ae  express  wishes  of  the  deponent 
die  said  defendant,  as  mentioned  to  his    said 
He  also  produced  an  affidavit  of  merits,  and 
^dntended  that  it  was  positively  sworn  that  the  acqui- 
escence of  counsel  took  place  without  the  cooeent  of 
the  parties. 

Atcherl^  Serjt.  now  showed  cause  on  an  affidavit  of 
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1834.       the  plaintiffs'  attorney,  which  stated  that  while,  t] 

^Jp'^^      plaintiffs'  counsel  was  opening  the  plaintiffs'  case 

an  d  Another   the  jury,  the  counsel  for  the  defendant  interposed  m 

«     •         an  offer  of  a  verdict  for  60/.  without  costs.     That  tb 

ofier  was  declined  and  the  speech  proceeded,  duri 

which  a  conference  took  place  between  the  defendai 

his  counsel  and  attorney,  which  ultimately  terminat 

in  the  address  for  the  plaintiffs  being  again  interrupt 

by  a  proposal  from  the  defendant's  counsel  to  pen 

the  plaintiffs  to  take  a  verdict  by  consent  for  lOOL  wit 

out  costs ;  which  terms  the  plaintiffs'  attorney  consent 

to  accept,  and  a  verdict  was  accordingly  taken  fort' 

plaintiffs.  The  learned  serjeant  cited  Mole  v.  Smith  (i 

where  Lord  Chancellor  Eldon  said,  ^4t  is  for  Mr.  SAat 

well  to  consider  whether  he  is  authorized  to  giv^ii 

consent  for  the  widow.    If  he  does,  I  must  act  upon ii 

and  she  will  be  bound  by  it."    In  Fumival  v.  AgM 

arid  others  (b),  Lord  Chancellor  Lyndhurst  decided  tfaa 

a  party  is  bound  by  the  consent  of  his  counsel  given  i: 

court,  though  they  had  no  instructions  to  consenti^S 

they  were  at  the  time  apprised  of  all  those  facts  C 

which  the  knowledge  was  essential  to  the  proper  ex 

ercise  of  their  discretion;  but  that  he  will  be  relieve^ 

from  an  order  made   by  such  consent,  i^  when  hi 

counsel  exercised  their  discretion,  they  had  not  thos 

materials  before  them  on  which  a  correct  judgnmn 

might  be  formed.    There,  the  solicitor  being  abaen 

and  only  his  clerk  present,  the  terms  offered  were  onl 

acpepted  on  the  .counsel  who  .proposed  them  decl^ipa 

that  if.tl^ey  were,  not  accepted  he  must  forth^jg 

proceed  adversely  (c).     The  present  case  is  strongs 

(a)  1  Jac.  &  VV.  673.    See  Thomai  ▼.  Hexoti,  ante. 

(b)  4  Ross.  14S. 

(c)  That  case  leaves  it  doubtful  how  far  a  party  will  be  affected  bj  '^ 
reroiasness  of  his  solicitor  in  not  immediately  objecting  to  an  order 
consent  of  counsel  in  court,  when  neither  the  solicitor  nor  the  luitor 
pnaeat,  add  neither  bad  gi?en  iustructioiu  to  consent 
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br  the  defendant  was  present  at  the  time  of  the  nego*  1834. 

iation  and  when  the  verdict  was  taken.    He  also  cited  ^^v^^^ 

FUmer  v.  DeJber  (a).    The  court  then  called  on  ^^^  Another 


Addison  to  support  his  rule.  In  the  cases  cited  it 
iras  left  in  the  discretion  of  counsel  to  consent^  if  they 
libught  it  advisable.  Here  that  discretion  was  ex- 
uded by  the  express  protest  made  on  the  spot  by  the 
ittomey  and  the  party  himself.  The  counsel  took  it 
>n  himself  to  consent  to  the  verdict 

Lord  Ltndhubst  C.  B. — I  always  thought  that  a 
[Mirty  was  bound  by  the  act  of  his  counsel  under  such 
^cumstances  as  the  present,  and  decided  accordingly 
hi  the  case  brought  before  me  on  the  other  side  the  hall. 
In  the  present  case  the  refusal  of  the  defendant's  at- 
torney and  his  cUent  to  consent  to  their  counsel's  advice, 
took  place  in  a  private  conference  among  them,  and 
was  not  communicated  to  the  plaintiffs.  If  it  had,  the 
plaintiffs'  counsel  might  have  gone  on  to  obtain  a 
rerdict,  which  would  have  burdened  the  defendant  with 
cbfits.  On  the  contrary,  the  defendant  allowed  the 
verdict  to  be  taken  by  consent  in  the  terms  proposed, 
and  though  it  may  be  true  that  he  remonstrated  with 
Ins  own  advisers,  it  would  be  to  the  prejudice  of  the 
plaintiffs  if  the  terms  on  which  they  then  consented  to 
a  verdict  without  costs  were  not  now  enforced. 

Parke  B. — It  would  have  been  better  that  the  de- 
fendant and  his  attorney  should  have  opposed  their 
counsel  at  the  time  than  that  it  should  be  done  now. 

The  other  barons  concurring, 

Rule  discharged  with  costs. 

(a)  3  Taant.  486. 


V, 
SORSBT. 
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Edwards  again»t  Edwa&ds  Adminiminz  vidi  tk 
will  annexed  of  Henry  Edwa3J>s  tiiHTiiirfi. 

T>i<  p.j^^Ti^A     I^EBT  on  a  covenant  in  an  anmxxcj  deed,  by  «iiic& 


curon  Will  \nh 


the  deceased,  £f.  Edwardi^  coTenaoced  fir 


jint.fi';']  m  >n-  ^if  ^^  j„  con.sideration  of  natozal  la^e  and 

thf;  fririoral  of   to  pay  the  plaint]£P(hb  mother)  an  amuizqf  at  Sk 

'^V^r'ATir.  annum.     Breach,  that  26/,   one  haltyear'a 


tiirriH  out  iri' 


was  in  arrcar  and  unpaid.  Plea,  plene  idniiniHmffc 
h<^  r^n v'>hr//l:  Kcplication,  that  the  defendant  had  assets  of  die  cb- 
»c/;or'lirii;  to  ceased  unaduiinistered  in  her  handi  at  die  time  rf 
4taric<;iiof*:ach  bringing  the  action.  Issue  tbereon.  The 
,mrtinilar        ^^^j^j  bcforc  Bosanquet  J.  at  the  last 

r«v,  with  rf;-  ^  ■• 

r*.Tf!rir:r:  to  tli«)   foi  Curmurllienshire.    The  defendant  waa  toe 


Sriir^""  ^f  ^**^*  deceased,  and  representative  aa  wcH  of  Ui  ml 
Whfrrf;iri  an  ufi  his  pcrsonai  cstate.  She  admitted  aaaeta  ta  dn 
tiin  (HTHoriai  amount  of  2987/.,  but  set  up  various  payments  IB  a 
rrpri;H(.iitativft  [argcr  amount  as  made  in  her  character  of  wfimBmr 
Kiry  gniiitor  of  tratfix.  Thc  foUowmg  payments  were  disputed:  J<» 
an  annuity  f^^  fuucral  cxpcnscs  and  moumuig :  money  paid  in£^ 
travit  wan  chargc  of  two  mortgages,  one  granted  by  the  decesas^ 
liSi/t*'"  »"J  tl^«  ot'^cr  by  his  father  in  1783,  before  the  4^ 
claiincd  tin  ccascd  liad  possession ;  an  arrear  of  interest  on  the  oil 
'io:l/.'ontlir  mortgage  paid  off  by  the  defendant;  and  lastly,  Ae 
ruiHTiii  of  tin?  ^,„j,ty  Qf  reconveyances  of  the  mortgaged  property  to 

ducanrd,  who  ^  *^  j. 

died  worth       lic^f,  and  of  scvcrol  ejectments  brought  to  recover  the 
'Mml.,  l>ut       possession. 

in  lii'r  (hd  not.       The  Icamcd  judge  directed  a  verdict  to  be  foondfir 

"^'Iw'/«\  thnt  ^'*^  plaintift*  for  2G/.,  with  liberty  to  the  defendant  Id 

thut.  sum 

tMudd  not.  hi* 

alUiwrd  to  the  |)orsonal  rfsprcseiuativc  on  plenc  administravit,  against  a  cUim  ftrn 

nrrnir  on  thr  annuity  drod. 

Nur  run  itnns  lor  t>X|H'ns('s  of  rrronvcying  mortgaged  premises  to  die  real  nf^ 
M'ntiitiv(>  nl'  ih(*  iuort)*ng(u-,  and  tor  costs  ot'vjectmeuts  brought  to  recover  tbent  be  so 
nUowrd.  Nor  a  pavinrnt  hy  the  pcrsonai  rfprcsentativeoutofthe  assets  on  aooooat 
ot*  intrn*!il  dnr  on  a  mortgngc  created  by  the  father  of  the  deceased  before  tbe 
VHtute  descended  to  tlic  latter. 
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I  to  enter  a  oonniitj  or  reduce  the  verdiot  by 
lotiiig  any  items  the  court  should  disallow,  the 
I  to  be  at  liberty  to  exercise  the  same  judgment  on 
fiuita  aa  a  jury  might  have  done*  A  rule  having 
\  accordingly  obtained  in  Michaelmas  term, 

F«  IViIKam$  showed  cause.  The  item  of  1032,  for 
Vil  expenses  cannot  be  allowed  to  this  administratrix; 
be  rule  is»  that  where  the  estate  is  solvent,  only  a 
Mftble  sum  should  be  expended,  and  no  more  than 
when  it  is  insolvent ;  Hancock  v.  Podmore  (a).  In 
r  T,  Punter  (b)  Lord  Hardmcke  says,  *'At  law 
re  a  person  dies  insolvent,  the  rule  is,  that  no  more 
1  be  allowed  for  a  funeral  than  is  necessary;  at 
:40lf.,  then  5L  (c),  and  at  last  10/.,  and  the  law  has 
been  since  altered.  It  must  be  confessed  that  he 
aays,  **  he  thought  it  a  hard  rule,  as  an  executor  is 
jpd  to  bury  his  testator  before  he  can  possibly 
W  whether  his  assets  are  sufficient  to  pay  his  debts :" 

adds,  ^*  that  a  court  of  equity  was  not  bound  by 
lirietrule;  and  that  where  the  testator  leaves  large 
s  In  legacies,  that  is  a  reasonable  ground  for  the 
ntiDr  to  believe  that  the  estate  is  solvent,  and  that 
Msh  a  case  a  court  of  equity  would  not  adhere  to 
nde  of  law."  The  latter  rule  must  however  apply 
iw  in  aU  cases,  and  this  court  cannot  inquire  whe- 
'  the  executor,  at  the  time  of  the  fiinera1«  had  rea- 
ible  ground  to  suppose  the  estate  to  be  solvent. 
I  next  items  claimed  are  for  payments  in  redemption 
two  mortgages  on  the  real  estate  of  the  deceased, 
I  hi  reconveying  it  to  the  administratrix  as  the  real 
jiesentative,  and  for  the  costs  of  three  ejectments 
Qu^t  by  her  in  the  name  of  the  mortgagees  to 


1834. 


Bdwasds 

V. 

Edwarm. 


(i)lB.AcAdQl.t60. 

(e)  See  Smith  ▼.  Dama,  Ball's  N.  P.  143. 


(b)  9  Atk.  119. 
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«eoliver<  Ute  -  poBseesbn;   No^  on^  ptbiN^  ladaiMiMr< 

exeieator  loan^^toFf  rboeFrealloifJiiioe  ibi^the'  iMt5rriil 

^         debts  bf  ■  higber idegfM  thta  that  clcfimed  ^  t^\ 

EnwARM.    tiftji^w oP^eqiial degreed*  it' ^^^^         bttfbkb:! 

Inroi^ht  V;^  the  ifilalnttft  <  Tii«  ex]^iiBeb  of-'lf^t 

ariid=  ^ecMrreying  the  mortgaged  pr^itf^'ftll  li 

uddiiv  ef '  thofe^-  deMnj^tionsI '  Tb^  ^ecutbif  4f  t 

to  tfaliifiysi'lkmd  heU  bj^a  iiioh^  iiifAfi 

seMi4t3^^ibr  tbe'pByment  of  tbemortgttg\fr^iiKfti^4> 

patyiii^^lWpte'C6tttJ^t  debtei*  but  ab  fkr  bsllArttI 

coneethed/liiB  ddty  8«6p9'  there  for-tfat^  tittie.*''SI 

hide^  <th6  testfilt^  arrive  at  a  sm^fihii;  the  re^f^il^ 

of  the  i^^id  enfiite  tm  eonlpel  the  ^ejiresentiil^^ol 

peifsoh^l  '^ttte'  to  exonerate'  the  ted nebtat^  fttMk 

cohseqilfettces '  bf  'the  tnortgagis,  (Vic.  the  eottti/'^fll 

conveyaitli^/ arid  paying  cdsts  6f  ejed^etttf '  tb*^ 

p088es^iohi)'a»  yf&^  M  ftoM'  the  'debt  iti^.'  <  '9tt 

siifi^iii^  '^ti<'b!6  dbbl^ed  tin  ^Vci^' dafatt  k^lfi^ 

deije^d  ik  SMli^^d'.-  Nb^as  thisclaiiii  dfttii'jljlJil 

though  lieinjdf  oh  'a '  Voliihtai^  d^d,  xmitie  %cf  j^^^ 

to  'erer^'^lpfe^^otitieact'deit  of  the  d^^ea^bd^K* 

bound  Vbe '  detea^  in  hi^  lifetime;  and  His'  iiCBK 

tr&tHx'bftar-his'deatfi-^  K>raf'^:Tt^^\d)^'Tjilk 

v':  CamU'^)i  IMy  Cox's  case  ((?).  '  Had '  Ae^'ttlil 

liiied^  theftcbhtieyance  iblgbt  havb  beeii  ihiii^ttdisl 

him.  ='  It  is'nOw  ^t^empted  to  enforce  It  a^ain&t  tttt^ 

sonal  estate;  but  the  administratrix/bbfbre'  fa^iP 

sunis\^hic6'C0uld  only  be  claimed  through  the  decea 

was  bound  to  pay  all  that  could  have  been  enfioi 

agaiiifa^  liim.  '^  On  that  principle  the  it^m  fc^if ^tthSI 

the  old  mortgage  of  1783^  made  by  the  father  of 

deb^as^d  before 'tbe  latter  came'  into'  posseraidl^^ 

b^'dJsAlldtraa  as  a  mete  voluntary  paymfentl  -  ''''^''' 

Chilian  Bhi  J.  Sham  supported  the'  vull^."  ^ 

(a)  Cases  temp.  Talbot,  153.        (6)  3  P.  Wms.  22f .        (c)  U. ; 


Edwards 

V, 
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(fkttikm  AB  to  the  funeral  expenses  are,  whether  they        1834. 
weie  Of  were  not  bonft  fide  incurred  by  the  administra- 
trix, and  whether  she  was  not  reasonably  justified  in  in- 
ciiniflg  them  by  the  apparently  solvent  circumstances     Edwards. 
of  the  deceased  at  the  time  of  his  death.     Thus  Han- 
cod  i,  Podmore  does  not  lay  down  as  a  general  rule 
Alt  in  the  case  of  an  insolvent  estate,  201,  is  the  utmost 
>OQ  to  be  allowed  for  funeral  expenses,  but  proceeds 
<ttitiown  particular  circumstances,  among  which  one 
*tt  itioiigiy  urged,  viz.  that  the  executor  must  have 
'jBQvn  the  estate  to  be  insolvent.     In  Stag  v.  Punter 
*^  Hardwicke  clearly  recognizes  tlie  question  in 
^'ty  to  be  whether  the  expenditure  was  such  as  a 
^Wious  and  prudent  person  would  incur  under  the 
cvcumstances  of  apparent  solvency  in  the  particular 
CMe;  QDL  was  tliere  allowed.     As  to  the  expenses  of 
4^  reconveyance,  the  administratrix  would  not  be 
JMified  in  paying  the  mortgage  money  without  taking 
t  kjgal  acquittance,  so  as  to  secure  her  against  repaying 
^9  and  the  expense  of  a  release  is  about  the  same  witli 
^kit  of  a  reconveyance.    It  was  the  defendants  duty 
^  Kecoiver  possession  of  the  mortgaged  premises,  so 
thi^  the  costs  of  the  ejectment  should  be  allowed.  The 
'^CQi  paid  for  interest  of  the  old  mortgage  debt  is 
^viinied  from  the  administratrix  as  personal   repre- 
*%UtiTe  of  the  deceased,  who  would  have  been  liable 
^  execntor  of  hb  father. 

Cur.  adv,  vult» 

The  judgment  of  the  court  was  now  delivered  by 

■ 

Parke  B. — It  appears  to  me  that  this  rule  ought  to 
he  discharged,  as  in  any  view  of  the  case  there  will  be 
Surplus  sum,  to  the  allowance  of  which  the  adminis- 
tutrix  will  not  be  entitled,  and  wliich  will  therefore  be 
applicable  to  the  payment  of  the  plaintiff's  annuity. 

VOL.  IV.  G  G 
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I8M.        .  Ab  to  the  expenaes  of  the  funeral,  iha  law  is  UA 
^^^•^^      down  to  be^  that  onlj  a  reasonable  sum  can  be  atteiMd 
Edwards     ^  ^^  executor  in  the  case  of  an  insolvent  esUte^^i  h 
Edwards.     Shelly'^  case  (a),  which  occurred  previously,  to. ifaoM 
which  have  been  cited,  Lord  Holt  said,  ^*  that  in  aftiictr 
ness  no  funeral  expenses  are  allowable  against  a  4R^ 
ditor  except  for  the  coffin,  ringing  the  bell»  parsoi^ 
clerk,  and  bearers  &c.,  but  not  for  pall  or  omamaliks^" 
InStagg  V.  Punter  (b),  Lord  ^Torcftindke  stated, that'' at 
law  where  a  person  dies  insolvent,  the  rule  ia»  thatao 
more  shall  be  allowed  for  a  funeralthan  is  neceiSBiiyi  St 
first  only  40^.,  then  51.,  then  10/;*    But  in  the  laler 
case  of  Hancock  v.  Podmore{c)  as  much  as  901.  wis 
allowed.   The  court  there  did  not  lay  it  down  aa  «  rak 
that  even  that  sum  should  be  the  limit  of  the  ayovi^ 
ance  where  the  estate  was  insolvent,  but  that  it 
proper' Umit  under  the  circumstances  of  that 
duty  of  an  executor  is  to  incur  such  reosoaable 
penses  only  as  are  suitable  to  his  testator's  «onditioiii 
life ;  if  he  goes  beyond  that  limit,  he  must  take  his 
of  losing  his  reimbursement,  should  the  estate  p: 
insufficient  to  satisfy  tlie  creditors.    In  tliis 
case  the  court  does  not  mean  to  lay  downr  tha^.MML 
only  would  be  allowed  for  funeral  expenses f.ibr.tlip 
sum  to  be  so  allowed  may  be  iiiiiiii  <ii  Uiiii^  iMHMilh^g  in 
what  was  strictly  necessary  under  the  drcumstttoei^ 
though  103/.  seems  too  much. 

However  it  is  unnecessary  to  decide  this  point,  ibr 
whether  we  should  allow  20/.,  30/.,  40/.  or  50/.  for  (M 
itom;  there  would  still  be  a  surpluf  in  this  casefer  «lkr 
items  which  cannot  be  allowed  to  the  administratriz^aB' 
which  are  more  than  sufficient- in  amount  to  satisfy  tk 
plaintifip's  claim,  and  entitle  him  to  retain  a  verdfet  fiwML 

(a)  1  Salk.  S96.    Sc^Creensiiey.  Btmm,  3  Axk.t^%       !     .    >   •■ 
(6)3Atk.ll9.  (c)lB.6tAM4H^    • 
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!riiie  next  itenifl  cbumed  by  the  administratrix  to  be 
Mfl^rwed  in  her  aoeouiits  against  thie  creditors,  are  |my- 
nenti  by  her  fbr  the  costs  of  redonreyances  and  of 
ej€»ctments  brought  to  recover  possession  of  the  mort- 
^l!^d=prop6rty.  I  am  of  opinion  that  these  payments 
KUBt  be^diarilowed,  and  that  an  executor  is  not  entitled 
ift  v^ekonthem  as  payments  vahd  against  the  creditors 
oF  lib  iMtator,  though  he  might  do  so  against  the  heir 
^  Msidiiary  legatee,  if  fetiade  out  of  the  surplus,  should 
*>iy  ultimately  exist  after  satisfying  all  outstanding 
against  the  deceased.  These  are  not  pay>- 
CO  the  ereditora  of  the  estate;  they  have  a 
ii!glit't6  hafve  disposition  made  by  ^e  executor  of  the 
l^cnonal  estate  as  against  the  real  representatives,  the 
Intltr  having  only  an  equity  to  have  the  real  estate 
MfcoHtiled  of  that  mortgage  out  of  any  surplus  per- 
v&ililty  vfaieh  •  might  remain  after  paying  all  the  tes- 
^iktofls  lost  debts.  But  vrhite  any  outstanding  debts  or 
mgageiMiita  exist,  the  executor  is  not  botind  in  equity 
tof  faly  ovier  the  apparent  surj^los  in  exoneration  of  the 
*^id'fftaie^  till  some  proviisidn  i^  made  for  liquidating 
iWMa^tfcts  at  a  future  period ;  e.  g.  in  this  instance  by 
^^'Mag' i  iipart  a  eum  sufficient  to  satisfy  the  growing 
P^rmtoita  of-  the  annuity.  If  no  real  surplus  of  per- 
sfamild  -dltimately  exist,  the  real  representative 
tel?' claim  exoneration  of  the  real  estate.  The 
^xt  item  claimed  was  a  payment  out  of  the  testator's 
ifo  interest  due  from  his  father  on  the  old  mort- 
i;^'bilt  inasn^uch  as  it  is  not  proved  that  any  of  the 
^iftef^a'assets  came  to  the  deceased,  but,  on  the  con- 
^tilrj^it^appears  that  all  the  assets  were  proved  to  belong 
^  the  deceased  ImnBelP,'  that  payment  cannot  be  al- 
hMrad;  for  the  executor  can  only  claim  an  allowance 
for  paying  the  debts  of  the  deeeascd.  As  it  turns  out 
that,  without  taking  into  account  the  sum  claimed  for 
/oneral  expenses,  the  amount  of  the  items  disallowed  is 

qq2 
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Edwards. 


cutQrs  must  he  governed  in  every  case  of  th 
JIanewtk  v.  Podmore  lays  down  no  rule,  iind  j 
sistent  with  the  earFier  cases  vhicb  fix  partuful 
It  Is  clear  tliat  even  tlie  larger  sums  allowed, 
are  too  low  for  modern  exigencies  in  many  at 
life:  but  we  are  not  Iiere  called  on  to  fix  the  fi 
of  allowance  to  personal  representatives. 

Alderson  B. — It  is  not  necessary  in  this, 
say  wliether  SO/,  is  a  suflicient  and  reasonable 
be  allowed  to  the  executors  for  funeral  expensi 
instance  of  an  insolvent  estate.  The  sum  to  b« 
in  each  case  should  be  that  which  was  strictly  nj 
for  tlic  particular  funcrnl ;  a  sum  which  must 
every  instance  according  to  the  particular  localil 
it  takes  place,  and  the  price  of  the  requisite^ 
there  at  that  time.  I  concnr  with  my  brothfi 
on  the  other  points.  '  <        -i 

.   Rule  dischi 
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/  ■         .,  '  ■  •••    1:  .  1    I-  •■  '      /.■■•<■■      '•  •(!        '     '»         *•'  '' 

nd  Another,  £xecutors  o£  the'will  tf  Wi'Lsof^ 

deceased,  against  Osbourn. 

I  i  .'*  J .  ■  I  •'    ■  'J  •  *  'J  *'A '  ■     '    ' ' '    ' '        1 «  < '  ■      I    .'  t '  I        _. 

as  an  action  of  debt  brought  by  the  plaintiffs  *?«  contract 

,,i    ..       ..        .       -.^ .  I?    !.      '    ■  ■''    '™"       '   of  an  atcomey 

,e   executor  and   executrix  of  one  .  Thomas  or  solicitor  re- 
!ceased,to  recover  the  sum  of  154/.  I'T^!  6cf.,  |fincdtocon< 

:    '■:,     .:         ......  •4'.',-""  ".''■-    ■  "•■!i.     duct  or  de- 

nt of  the  testator's  bill  for  b^sine^s   don^  fend  a  suit  is 

^r'tlie  defendant  as  his  i^ttornejr.     The  (jle-  SJ^^^^^^ 
iieaded   the  general  issue  and    jthe  statute  c^^rr^r  it  on  till 

irtf  =1  •  V        1       '.■•:''       '   :'  .       ''its  termina- 

lons ;    on   which   pleas   issues  were  jjoined.  ^^^^  g^d  can 
iciilars  of  the  plaintiffs'  demand  (consistinff  *^"'y  .''^  ^^" 

:     ,     ,  .„v   1      ■»■'•  If'         1  t        ,"terannedby 

orney  s  bill)  had  been  delivered  to  th^  de-  the  attorney 
inder  a   judge*s  "order,    arid  by  agreement  "P«»reason- 

,         ^  ^       o  able  notice. 

lie  parties  formed  part  of  tbp  case  to  be  So  that  in  an 
i 'by  either  party,  tinder  the  Jjowerigiven  by  ^.J^J 
^f'WtU,  4.  c.  4^.  s.  25.,  the  plaintiffs,  and.  business  doi 

.1  M   ,  .  *  ' ^i.      p-n      .  •        '  ;  '  ^    ' ' ':;    r  '  '  i"  ^  suit  moio 

agreed  upon  the   following   statement   for  j|,j^„  ^j^  yg^^s 
n  of  the  coiirt:~The  business  charged  for  heforc  the 

L  fl   t  ■  «•    V      •  1  <•  ''•/T»i  'i-  •  •       i-       '       ^'   '  ■'  coinmence- 

Tidulars  01  the  plain  tins   demand  was  done  mentofthc 
laior 'for  the  defendant  according  to  tile  dates  action,  the 

1    .^  .;  ;....•.......'.;,  1  '  ■   statute  of Iinii- 

irti^ul&rs,  and  the   disbiirscments  pf  money  tntions  21 
it  In  the  same  particulars  werie  made  by  the       '  V„^*  f* 

I .  *  ^         j         .......).•    "^    .,,.;  '8.  0.  IS  no  oar 

>t  the  defendant  as  set  forth  in  the  particulars,  when  no  such 

.     ^,  •  1  r  Ml     r         ^-      1     ■"■     •   «•<•';'"!*•'   notice  was 

I  in  the  said  bill  ot  particulars  arc  for  charges    ^y^,,  ^^^  ii,e 
bf  one  and  the  same  cause,  which,  during  all  suit  did  not 

,         .  .         1  .  .1       terminate  till 

therein  mentioned,  was  m  progress  m  the  within  six 
licrein  specified.     The   defendant  has  paid  y^""'^  ^P^''''' 

,  ,  ,  *^         the  action  was 

in  this  action  a  sufficient  sum  to  cover  all  brought. 
of  the  plaintiffs'  demand  which  was  contracted 
years  before  the  commencement  of  this  ac- 

estion  for  the  opinion  of  the  court  is,  whether 
te  of  limitations  which  the  defendant  has 
le  a  sufficient  bar  to  the  plaintiffs'  recovery  of 
le  of  their  demand  or  not  ?  If  it  be,  judgment 


done 
more 
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1834.        is  to  be  entered  for  the  dercndant  on  a  nolle  prosequi; 

^"^^^^^      if  it  be  not,  judgment  is  to  be  entered  for  the  plalritifi 

and  Another   ^y  confession  for  such  sum  as  any  two  clerks  in' court 

,,   ^'  in  Chancery,  one  of  them  to  be  selected  by  each  p4iW, 

shall,  upon  taxation,  find  to  be  due  to  the  plainUin  m 

respect  to  the  before-mentioned  bill  of  costs  and'pi/t- 

ticuiars.  ' 

i2.  V.  Richards  for  the  plaintiffs.     The  questidnii) 

wliether,  when  debts  are  incurred  to  a  soficilioir  tt'tUe 

progress  of  a  suit  from  the  client  who  retained  hiiD|  tKe 

former  must  sue  at  each  step,  or  commence  an  kdSlo 

for  his  bill  just  before  the  expiration  of  six  yean;"w 

whether  he  may,  at  the  final  termination  of  the  rat, 

recover  the  total  amount  of  his  bill,  though  some  of  w 

items  were  incurred  above  six  years  before.    It  is'  suv- 

mitted,  that  not  only  is  a  professional  man  not  6o  tKmMf 

but  that  he  is  not  entitled  to  sue  for  his  charges'timR 

the  expiration  of  the  suit,  unless  he  has  withdraWiii 

services  on  reasonable  notice.      Late  deci8i(Ni8''l^ve 

established,  that  if  he  is  not  furnished  by  his  ctieht'^ 

necessary  funds  he  may  abandon  the  cause,  aind  iwa^ 

wards  recover  for  his  services  during  the  period  k 

was  employed  ;  Vamandau  v.  Browne  (a),  RowM^  ▼• 

Earle  (J),  though  formerly  it  was  held  otherwise,  w* 

decai  v.  Solomoti  (c).     But  he  must  give  timely  ••' 

reasonable  notice  to  his  client  of  his  intention  io  to 

withdraw  on  that  account  before  he  can  so  sue,  fok'ttt 

contract  between  them  could  not  otherwise' be  oite^ 

mined,  it  being  in  its  nature  entire,  and  contihuiD^ 

due  notice  given  by  either  party.     Thus  in  Hwf^» 

Built  (c?),  where  on  the  day  but  one  before  an 


(a)  9  Bi«g«  40f .  (h)  1  Hoody  ^  M.  J^  . 

(c)  fjajer's  R.  172.    Sec  p«r  Lord  Eldon  in  CmtwHi  v.  B^rwi,  U^* 
272.     And  see  1  Sid.  :J1.  ,  "  ' 

(rf)  3B.  «c  Adol.  3b0.  ■'■•■  •'■" 
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or  which  notice  of  trial  was  given,  the  attorney  aban-        1834. 

i^ed  the  cause  without  giving  his  client  previous      ""-^"^^^ 

pptice  of  his  intention,  it  was  held  that  the  client  was   and  Aaotlier 

Wtiiled  to  recover  against  the  attorney  for  damages  to      ^* 

rhiph  he  had  been  subjected  by  his  default  to  act  on 

lis  retainer,  by  instructing  counsel  to  defend  the  cause. 

The  contract  of  the  attorney  with  his  client  for  con- 

lucdng  a  suit»  nearly  resembled  one  for  building  a 

ihip  QT  a  house  &c.,  for  which  no  action  lies  before  its 

WOipletiony  till  it  was  held  that  an  attorney^  on  due 

fpcice  given,  might  rescind  it  for  want  of  funds  fur- 

nph^d  him  by  his  client.     But  it  would  be  highly  mis- 

liie?ous  to  hold  that  without  waiting  for  some  termi- 

IKtioD  of  the  cause,  he  might  sue  for  every  act  done  by 

ini  in  the  course  of  it.  [Lord  Lyndhurst  C.  B.  While 

[fat.  in  the  court  of  Chancery  I  heard  a  motion  in  a 

nil  commenced  in  the  time  of  Lord  Hardioiche,  and 

pftfOh  was  above  a  century  old.     How  could  it  be  ex* 

pecked  that  any  soUcitor  or  succession   of  solicitors 

sould  carry  on  a  suit  of  such  duration  without  receiving 

id[v/uices  from  the  various  suitors  to  cover  the  necessary 

lllliiiraements  ?] 

Kdly  for  the  defendant.  The  contract  of  an  attorney 
m  aolicitor  is  not  in  its  nature  single  and  indivisible  for 
iarrjring  on  the  suit  to  its  termination,  but  is  an  under- 
flking  to  perform  certain  professional  services  while  he 
tinpina  such  attorney  or  solicitor.  The  right  to  sue 
J9f  tbam  accrues  from  time  to  time  as  they  are  executed. 
Jbotd  jAfndiMTst  C.  B.  Did  you  ever  koow  an  instance 
^•ip  action  brought  by  an  attorney  for  his  services  in  a 
pme^  while  it  was  still  pending  and  conducted  by  him  as 
dM  attorney  ?]  No  case  expressly  decides  that  such  an 
action  would  not  lie ;  and  Vansandau  v.  Browne  shows 
that  an  attorney  may  recover  his  costs  before  the  suit  is 
terminated  on  giving  reasonable  notice  of  abandoning  it; 
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1834.       In  thatcaso  Tindal  C«  J.  reviews  the  cases  whidiibsit 
"^^"^^^      been,  cited,  and  thus  nolioes  the  objection  that-kt^at^- 
and  Atiocber   torney  cannot  sue  for  his  bill  till  the  .buainenjvkicli  be 
^    ^*  has  been  retained  in  is  terminated :  ''It  would  be  Icmg 

before  I  should  be  induced  to  assent  to  -such  a^Npttipo- 
sition.  Suppose  tlic  ftmjiojk/f  to  itecome  yiusdllWBt 
while  the  attorney  is  engaged  in  a  long  and^fdiffiedbsuiitl 
it;  would  be  hard  if  lie  iCQuld  not  recede^t-^resifeit^fniii 
such  an  engagement" .  The  chief  justieoy'lncoiiiidfinig 
Lord  EldojCs  judgment  in  Cresswell  v.  Byron  (d^^wAm" 
cides  with  the  opinion  intimated  by  that  learned  person, 
that  an  attorney  cannot  retain  his  lien  on^  it  idiot's 
papers  after  he  has  ceased  to  conduct  tbe  tcauseiiiiiii 
right  to  sue  for  past  services,  after  notice-  giTeoiibtaMb 
on  a  widely  different  footing.  .  T)ie  midden  {abandftiiiL 
ment  of  a  cause  by  an  attoraey  is  a  good'defeikce/tajBi 
action  by  him  for  his  previous  servlcesyinpt.becasiMfclbo 
contract  is  a  continuing  one  to  carry.  tbe<oaus6«tbnhmhi 
to  a  termination,  but  because  on  sudi  abandMmei 
services  become  of  no  value.  Evenif  i^eosonabk. 
is  necessary  tg  the  maintaining  an. action,  it isi 
of  the  cause  or  right  of  action.  Thai  neoiainfli  not 
standing  such  notice  is  not  given;,  for  the  .neglect 
deliver  a  signed  bill,  as  directed  by  9  Qeo*  2i;:p;i38«i|i 
the  six -years  were  nearly  expired,  iwouldiMot  pire 
the  attorney  from  commencing  an aetiontso  bb  to 
vent  the  operation  of  the  statute  of  limitations.' "• 
authority  can  be  cited  to  show  that  the  contract  to 
implied  from  these  circumstances  is  entire  *^  Ihe 
is  determined..  It  is  said  that  it  is  onlyf  defei 
where  the  client  does  not  supply  the  reopiiiite 
but  it  must  also  cease  at  the  death  of  theiattoisie|^ 
his  representatives  must  tlien  be  entitled  taiedover 
rati  for  his  past  services.    The  incoQienieiiee  •qfloss'i'' 

.    ,(a)  MVfS.ST.l..;  ..,[..:    :•...  jklw: »: 
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'ltiaii|Ka#lagaiiiKt;%i^hich-itbo  JlatUte  wail  intended  to       .iSS4. 
guafldy  mU  arise^wberoi j[lajr»eAto  takd  filaee  bn:  account     '^^"^' 
irillniteiHneiofiauitri)WhkJi)la8t'tiiaily'3^     ">  >     ' ' ><'^    iwM  Anuther 

naiiliijHit  hono&ldkeil  pioc^ihad  it  iftotb0im>  Consider^ 

thft'ltaHig Bach> Hep  ti8icbbtimmig^tibd:*bbfi[^>ibitw  tb 
j|aiipittefdieibMnDBsi|,iiideB»diteritiined'  Jiiy  roatf^Mikble 

HB(ig^4M  j  A\i\'\\v\\  ,/  W.I  w  ■/.  •■■   *    .'li   JiJ  jni_;i);i|    ■    .'.'.AA    I)I'».i 

^  jJiicirdiLviiDarolisViCj'Bi^Wcre  we.  to>a€Oe(]i6't(i4^^ 

aqg^iimeni  for  ttie  ^klfiwidaiit,  totie  eon^ 

dMHitdientsi^ooM  b^<Aligiefd'lo>pay  off  tbeifattdrii^^ 

UiIbr«tlip«9tiMar >i^rio(to;i ^indteiAd  ot^ <bein^'' tLhh  't6 

— iiifyi  Jikitei'Uf 'inakinig'  a<dva^e«'  oti '  ^(^diihf . ' ' '  Biit  I 

orfjwiirrjthfcttiwfaeniity attofriey ia  rei|kitied<'td  jii^^htie 

cJ^^dcfiilid'aieBiiiit,  jiiretalnevis^  ittit^lML  for  the  \thble 

MDBatfyiai')  (Tlikt'edHlract'ciaAnbt  foe^')!^ ')iit  ^d'eo 

reaiKMmUe>  >ndtiG^.i '  >  >  If  'ia  '■  mm^d^siiiy  fa<^r^  - 16 

'vlMt.iiodd^>yould>bliii>e 'bef^b'i^e^h^  iri''fl^^ 

'ip'^iond jof  •  iiny > kind  appeatd  W^*  hkV^  'been' ' glVM; 

iihttefbiA  oondideit*  <tli&  i  eefttraet  to '  h^V^  beeh '  tiM- 

[l  JUHliilo  liaVe  vemaitaed:  enth^^,  sb'ilitit  thb 

ltd  -itf  ^fiuntattonB  doea  >ik>0'^apply  itl  1>3lk''  6F  thiei 

^.lU.ijjilMrii.    i..   ,.:  ;1'.:        ■')    '  •    ..=  -''...  ■•|  ■      il«    •'■    ' 

ii^Aikii  B.«^Ii  am  of  the  aame  ofiitiioni  i  h^Ve  cfiJt^r- 

«itoh8ii|bvable  doubt  oi^  this  qiSi^stkHi' '  du^^if^  4he 

iiCdie  argiimm<)  t  butt>ircotisidiD)^Mioh^I  thlHk 

Aardedsiona  bn  the*ifitil]jpetfet  irtaybe'exjplM^^a^Mil 

^^3k&<iillpo8itioD<  that  the* ikorney^i^'^etitraVlt  i^  fifjplebiiil 

t.0  carry  the  suit  througli  to  its  termination,  but  de- 

Teanble  on  notice^  or  that  it  is  a  general  contract^  and 
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1834.  to  be  treated  as  such.  My  doubts  were,  under  which 
^^^^^^  of  these  descriptions  the  present  case  must  be  chuued; 
and  Another  but  I  now  acquiesce  in  the  doctrine  that  this  "wss  an 
entire  contract  to  carry  on  the  suit  to  an  end,  though 
defeasible  as  above  stated*  It  was  anciently  held  to  be 
an  entire  contract  of  which  the  attorney  couU  not  )kj 
any  means  divest  himself;  but  the  greater  length  d 
suits  in  modern  times,  with  their  very  increased  eXr 
pensesy  have  occasioned  tlie  decisions  that  the  atton^ 
may  determine  such  a  contract  on  reasonable  nods 
given.  I  am  therefore  of  opinion,  that  as  no  such  notice 
was  here  given,  the  contract  continued  endre.  Then 
the  statute  of  limitations  does  not  operate  as  a  bar. 
None  of  the  cases  are  irreconcileable  with  that  do^ 
trine,  and  I  acquiesce  in  the  opinion  of  my  brotberk 


BoLLiLND  and  Aldbrson  Bs.  concurred. 

Judgment  for  the  plaintiff 


Dickenson  against  Teague. 

A  plea  oi  ihe  A  SSUMPSIT  by  indorsee  against  the  payee  inJ 
iSioiL  indorser  of  a  bill  dated  20th  March  1826.  payiMe 

statetl  ihai        two  months  after  date,  viz.  on  23d  May  1826,     Othfer 

the  cnu5e  o!  %     i       .  •  .a. 

fiction  did  not  counts  treated  the  instrument  as  a  pronussory  nov 
nccmc  within    j^awn  bv  an  accnt  of  the  Devon  and  Cornwall  mining 

MX  voars  next  •  o 

before  the  (*om-  companv  on  that  company,  and  accepted  for  thembj 
ITllT  PInTn.  "'•  a»o*er  agent  of  the  company.     Pleas :  non  »• 

tiff  replied, 

that  tne  cause  of  action  did  aocrae  within  the  six  jesrs,  frc  r^-IMil,  that  idtlv^ 
s)Kciallv  replving  process  issued,  the  plaintiff  might  on  the  aboie  replication  pt*  * 
quo  minus  to  hare  issued  within  the  six  venrs,  and  prodoce  the  roll  to  show  wtt^ 
tinnanccs  rt'gtilarly  entered  up  acctirdingiv- 

ll' continuances  are  rc^ularlv  entered  upon  the  roll,  the  coart  will  not  louk.tt^ 
thing  in  order  to  rontnidict  th«  toll,  f  jBT.a  writ  produced  to  show  that  a  MODSd  ^; 
an  fl/iaf,  was  tc>ted  on  a  dav  subsequent  to  the  return  dav  of  the  fiiat. 

The  cases  enumeiatcd  bv  ;«  &  4  Jnn.  c.  9.  s.  1.  in  which  promissory  notaKf*^ 
by  an  ageut  cannot  be  assigned,  are  imcanoca  only. 
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ii|>8it ;  and  secondly,  that  the  causes  of  action  did 
;  atocrue  tiritbin  'six  years  next  before  the  commenee- 
^  'of  ike  tMt.    Replication  to  that  plea,  that  the 
iMfS  cyf  action  did  accrue  within  six  years  next  before 
ictktmencement  cf  the  suit.     At  the  trial  before 
'fietfuf  B.  at  the  Ltmdon  sittings  after  last  Michaelmas 
uii  the '  four  following  writs  were  produced,  and 
>^ifed'  to  have  issued.    First,  a  writ  of  quo  mmw, 
Ifetf  Sitt  May  18SS,  issued  within  six  years  from  the 
itf  *  wMen  the  cause  of  action  accrued,  returnable  on 
ih  Magi  ^be  first  day  of  Trinity  term.    The  second 
\i  was  an  aXUu  quo  minus  tested  the  last  day  of  the 
M  tettn,  TUs.  16th  June  18SS,  returnable  on  the  fifst 
^  tyf  the  then  next  Michaelmas  term.    The  third 
\i  '^irks  tested  the  firet  day  of  Michaelmas  term,  i^- 
mable  the  first  day  of  the  next  Hilary  term.     The 
irth  was  tested  on  the  last-named  day,  and  returnable 
at  January  1832,  and  to  that  the  defendant  appeared. 
be  plaintiff  also  produced  the  roll  on  which  con- 
luances  had  been  regularly  entered  up  down  to  the 
tfendant*8  appearance.  The  declaration  was  o(  Hilary 
rm  1833,  S   WiU.  4.      Crowder  for  the  defendant 
pKed  for  a  nonsuit,  on  the  ground  that  the  second 
!it  being  tested  on  a  day  after  the  return  day  of  the 
{qt|  (though  in  the  same  term)  was  not  connected  with 
^  first,  which  was  not  regularly  continued  down  so  as 
.flppport  the  declaratioD.     He  cited   Taylor  v.  Gre- 
ffffi)  to  show  that  under  such  circumstances  the 
^ute  of  iiBiitations  was  not,  upon  this  replication, 
iired  by  the  issuing  of  the  first  writ.    This  objection 
ImwenvieA  by  BoUand  B.,  who  however  gave  leave 
\  tbe  ^fendant  to  move  to  enter  a  nonsuit,  and  the 
a  verdict. 


1834. 


DlCKCHtoN 

r. 
Trague. 


Acoordingly  in  Hilary  term  Crowder  moved  to  enter 


(a)  8  B.  &  Adol.  957. 
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1834.       a  iionscnl,  stating  the  above  fkcts.    [j6eiy&j^'^.  Tb)s 

^■^^"^^"^      sebottd  writ,  tested  6ti  16th  Jt^w^^  bfeing  'aii'aliasf^wHt 

DicKEKsbN    ^^^^  jj^^g  jj^^  ^  preceding  writ.  The  casd  cited  SAW^ 

Teaove.      thdt  the  teste  of  the  second  writ  might  therefori'W 
amended  on  a  cross  motion  by  inserting  26th'  itfJEkjr 
instead  of  16th  June.]    Secondly,  this  ihstriithedt  is 
improperly  declared  on  as  a  bill,  for,  being  dr^wit  ilnd 
accepted  by  or  on  behalf  of  the  same  persons  (a),' it  is 
in  legal  effect  a   promissory  Aote.    In  Robinson  V; 
Bland  (b\  where  it  was  held  that  a  man  was  fiable  fb^ 
a  bill  drawn  on  himself,   this  point  was  not  taketi. 
[Lard  Lyndhurst  C.  B.  Suppose  an  action  by  ah  ih- 
dorsee  against  an  indorser  of  a  bill  drawn  by  Svdins  ob 
and  accepted  by  himself,  could  those  fisicts  affbrd  M^ 
defence?    The  effect  of  a  man's  drawing  a  bill  oh  hfan- 
self  in  the  general  form  is  rather  to  product  a  pro- 
mis80i*y  note,  and  might  be  so  treated  ;  but  as  again 
the  party  who  indorsed  it  to  the  holder,  it  may 
treated  as  the  instrument  it  appears  to  be,  or  he  wou 
be  burdened  with  proof  of  the  legal  effect.]  If  a  ten 
for  life  grant  his  estate  to  him  in  reversion^  tfa'at'm 
be  pleaded  according  to  its  legal  effect,  viz.  as'a  eiii' 
render  and  not  as  a  grant ;  Moore  y.  Lord  PhfmoutK\i 
cited  in  Stephen  on  Pleading,  Ch.  II.  S.  v.  Riiy'  'v^b. 
[Lord  Lyndhurst  C.  B.    That  is    because  the 


effect  of  the  instrument  is  apparent  on  the  face  of     it 
and  known  to  the  grantee.     How  can  that  apply  to^ 
palrty*  tfilcing  a  bill  of  ^xchan^'or  an  Itistrl^ihtn^  re) 
sented  to  be  such  by  the  indorser?    Bayley  B.  Il^e 
payee  has  here  indorsed  the  bill  as  if  the  leg^  obli- 
gation was  what  it  purports  on  the  face  of  it  to  'he* 
The  holder  cannot  tell  that  an  instrument  loold&g  like 
a  bill  of  exchange  is  a  promissory  note  because  it  tonii 

(q)  This  point  also  was  made  at  the  trial  and  rpservcd  for  tbcciAirt'^ '   ' 
(6)  Burr.  1077.  (c)  3  B.  fie  Aid.  66, 
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to,  ibc  in  fact  drawn  and  accepted  by  the  same        1834. 

pn*     That  would  throw  the  onus  of  proof  oa  the 

nti4r] .   Thirdly,  if  this  is  a  promissory  note»  then, 

ig  drawn  by  an  agent,  it  is  not  assignable  within      Teacce. 

f  3  &.4  Ann.  c.  9.  s.  1.,  the  company  not  being  a 

^fCRpratipn*'  or ^' traders'*  within  that  act;  Dichensom 

^alpy  (a).  [Lord  Lyndhwrst  C.  B.  The  cases  put  in 

jftct  are  instances  only.    If  I  authorise  a  person  to 

w  St  bill  in  my  name  I  am  liable  on  it^    Bayky  B. 

J  point  decided  in  Dickenson  v.  Valpy  was  different. 

rjp^  we  are  to  consider  whether  a  mining  company 

such  a  business  as  would  impliedly  confer  authority 
ope. partner  to  bind  another.]  Rule  .granted  to 
^  a,  nonsuit  on  first  point  only. 
k.  cross  rule  wras  afterwards  obtained  by  tfie  plaintiff 
amending  the  second  writ  in  the  manner  pointed  out 
payley,  B.,  and  making  it  conformable  to  the  roll,  if 


,1' 


If ^  Pollock^  Kelly  and  J,  Wilson  showed  cause 
^t  the  first  rule,  and  supported  the  second.  The 
removes  all  objections,  for  it  is  right  from  beginning 
md  ;  and  the  process  appears  on  it  to  be  regularly 
ttifii^od  down  to  the  defendant's  appearance.  The 
ect,  if  any,  is  on  the  writ  only,  and  cannot  afiect  the 


!.. 


Per  Curiam. — If  the  roll  is  right  we  cannot  look 
uythipg  else,  or  allow  it  to  be  contradicted.  They 
nii  called  on 

t 

prowder  and  FoUett  to  support  the  rule.  Under 
is,  ^plication  the  plaintiff  could  not  give  evidence  of 
ocess  sued  out  within  the  time,  or  of  the  entry  of 
Qtinuances  on  the  roll,  the  quo  minus  not  having 

(a)  10  B.  &  Cr.  198. 
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18S4.       been  repEed  spedially.     [Parke  B;  Bftefc  -Mdff rriif 
with  BoUand  B.  It  doee  not  appear  that'lliM  objcctei 
was  distuiptly  taken  at  the  trial.  *  It  0hoiiUtlii0ve"bete 
TB4our..      gQ  taken^  for  the  plaintiff  might  then  have  given -ert- 
dence  of  on  acknowledgment  of  debt  made  withiatke 
six  years.     It  is  clear  that  under  a  general  repliiMlion 
to  a  plea  that  the  cause  of  action  arose  within  afac*yeii)i 
from  the  exhibiting  of  the  bill,  the  plaialiflF<waa  bound  to 
reply  the  process,  and  could  not  otherwise  give  mnAam 
of  its  having  been  sued  out  before  the  eadiibiliiig  the 
bilL    If  without  doing  that,  lie  only  took  issue  trn'tdv 
plea,  the  only  question  would  bei  whether '  there 
been  a  promise  or  cause  of  action  within  the 
makes  all  the  difference  in  this  case  that 
that  the  cause  of  action  did  not  accrue  witUn 
next  before  the  commencement  of  the  wit;  tar  ift 
defendsnt  choose  to  plead  in  that  form»^it  appeeito 
Beardmore  v.  Battenbury  {a)^  that  the  plaintiff 
reply  generally  and  prove  the  writ,  which  is  the 
mencement  of  the  suit.    The  cross  motion  aecma  lie 
unnecessary.]    Beardmore  v.  Rattenbtary  irBB 
of  an  original  writ.     [Parke  B.  assented.]  '  When^ 
defendant  speaks  of  the  ''commencement  of  the^npie^? 
it  must  be  taken  to  mean  the  usual  comuicnceBrint  iia 
point  of  law.   That  was  primi  facie  the  ''exhibiting  the 
bill.''    The  replication  should  show  that  the^rooM  ie 
intended  to  be  treated  as  the  commencement,  and  wbs^t 
process"  it  is.     Now  here  the  first  writ  is  not  connected 
with  the  present  action.     Does  not  section  lOof  ttac 
uniformity  of  process  act  (which  passed SSd  MaylfS^m) 
apply  to  the  process  subsequent  to  that  date  ? 

Parke  B. — The  general  rule  before  the  late  stit8t>e 
for  the  uniformity  of  process,  2  Will,  4.  c.  S9.  was,  th*^ 


(a)  The  report  ir.  1  D.  &  R.  ^,  5et9  forth  the  plea.      See  also  5  R.  ^ 
Aid.  452. 


DrcKEirsoN 

V. 
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|e  pfaontiff  might  elect  whether  he  would  treat  the        18S4. 

ing  or  exhibiting  tlie  bill,  or  the  sning  out  the  writ,  as 

te  "  commencement*'  of  his  suit  (o).    If  he  elected  to 

ly  on  the  prooegs  as  the  beginning  of  his  action,  then,      Traouc. 

the  defendant  pleaded  that  the  action  did  not  accrue 

idiin  lis  yearn /rom  the  time  of  exhibiting  the  bill^  the 

^tiff  was  bound  to  state  the  process  in  his  repli- 

Ltiao.;  but  if  the  defendant  pleaded  generally  that  the 

Blioo  did  not  accrue  within  six  years  frofin  the  com^ 

emeemait  of  the  suit,  the  plaintiiF  could  not  properly 

ply  to  the  process,  but  might  reply  generally,  taking 

ine  CM  the  words  of  the  plea,  and  giving  the  process 

f  evidence  to  show  what  was  the  true  commencement 

f  ihe  suit*    The  plaintiff  had  a  right  on  this  repli- 

ifeion  to  insist  on  the  quo  minus  being  the  ^^commence- 

itn^'  of  the  suit;  though  it  would  have  been  different 

lA  the  plea  been  ''  before  the  exhibiting  of  the  bill." 

lie  mle  for  the  nonsuit  must  therefore  be  discharged. 

he  mle  for  amending  the  writ  being  unnecessary, 

ut  also  be  discharged,  and  with  costs. 

)d  the  other  point  we  can  only  look  to  the  record, 
.  must  take  it  to  be  true  without  suffering  it  to  be 
voved  or  contradicted.     The  uniformity  of  process 

loes  not  apply  to  process  issued  before  it  passed. 

» ■  ■  .  • 

VLLAND,  Alderson,  and  Gurnet  Bs.  concurring, 

Rules  dischai^ed  accordingly  (6). 

ccl5Eut,577. 

iM  t  WiUm  4«  c.  39.  tiie  writ  of  fmroinoiis  or  cupiai  is  the  com- 
Mof  every  peVtonal  Action  ;  AUtm  ▼.  UnderMl,  ante,  Vol.  III. 
V.  Dkat,  id.  873. 


iumiu  T.  Jj§rd  3fojii/#rrf,  anU,  f76. 
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^"^"'^^  VoRTEK. Off ainst  COOFEB.  .      iM 

An  indict.  A  SSUMPSIT.     Tlie  plaintiff  had  indrclea'  lie  cte 

iiiput,  prose-      X\.  r      1      .   D  •  '  -.  .i     "a      v      •*  »li  J' •'iil' 

cured  hv  the  icnuant  for  a  nuisance  nt  the  April  quarter  sea- 

J^'"""^'';^^.  sions  for  the  county  of  Worcester,  in' 1832;''  "tStSS- 

defendnnt,  for  fondant  proposed  to  plead  to  the  jurisdiction  or  Uie 
hav^nc^bc^n  court,  but  not  being  prepared  so  to  pleads  or  to  ^efena 
returned  a        at  the  July  quarter  sessions,  the  following  ineinoraha'um 

inie  billatone  i    i        ^i  i  i       -•%'■:•-!  I'vriJl 

tiuiirter  ses-  was  indorsed  ])y  the  counsel  on  each  side,  on  tneir 
sions,  was  tm-  briefs  and  signed  by  them  : — "  Tniversed  to  the  iicxi 

versed  to  the  °  "^  i    -      •      ■  ■•     ■  ■  i."ilv)'   !()> 

next.    The       sessions  by  consent,  the  defendant  paying  the  costs  of 

mil^'^t'"  re7'  ^'^^  ^'^^y*  including  counsels^  fees,  the  prosecutor  pl^ 
to  plead  at       a  copy  of  the  replication  one  month  before  tlie  hexli 

that  period  of  .         m        mi  •  '  •  I  '  •  i  "="-t^A.!i 

tlie  second  sessions.        Ihcre  were  six   special  counts  on  \m 

sessions  at  memorandum,  and  a  seventh  on  an   accoixni''8latei|. 

praciicc'lie  Plea:  general  issue.     At  the  trial  before  Patteiiml. 

vvus  hound  to  j^j.  tjjg  ij^st  Lent  assizes  for  Worcestershire,  ike  aliml 

which  the  facts  appeared.  The  original  inclictmeriC  was*  pl6^ 
counsel  for       ^      j  .      j       j^^^  of  the  peace  in  iubpott' of  ife 

the  prosecutor  ^  .  '  .  '^■,.       ^   ly  v 

said,  he  should  special  counts,  indorsed  "a  true  bill;*'  but  it  being 
meiu  for  want  ohjcctcd  on  the  authority  of  l?ea:  V.  Smi7/«  ^fl),  llial'R 
of  a  plea,  yvas  not  admissible  to  prove  an  ihdictmeiht  pr^lii'hn 

unless  the  de-  ,  ._  ••v*'-     ••  ••^iri 

fendant  would  and  found  at  the  sessions,  without  a  caption  formiiDf 
pavthecosis    ^xtiwix  up  of  record,  the  learned  judge  assfehtea  to 

ot  the  day.  ^  V.?   .,    -      i,,,.,|^. 

The  court  said  /  \  o  n  a,  n..  «^t 

the  defendant  ^*^  8  D.  &  Cr.341.  :  ...     ,  ...,,«,  .,,11 

must  either  .       .    .,r  .  „    vum 

plead  and  take  his  trial,  or  might  traverse  on  the  terms  proposed  t>y  ctie  mtikaSt 
The  parties  Imviug  come  to  an  agreement,  their  counsel  tigncd'tm  Mm^idjjllB^ 
momndum,  indorsed  on  their  briefs :  '*  Traversed  to  the  nuxt  s^sioiu  by  coomb^ 
the  defendant  paving  the  costs  cf  the  day,  including  criQi»8elVifees,^the^\iMAitf 
giving;  a  copy  of  the  replication  a  month  before  the  seuions."..  'FK^i.cot^flffrt 
afterwanls  taxed  by  the  clerk  of  the  peace,  and  the  allocatur  served  on  the^erw 
ant.     When  applied  to  for  the  amount,  he  objected  to  two  ireiffs,  WhirfJ^feW^WW^ 


rj(W^! 


Mr.  B.  who  received  /m  rents,  uiul  he  woulii  arrange,  or  pajg.  , ,  H^^.  thaubv  IHE 
nicni  between  the  parlies  at  the  sessions  bound  the  defeiidant,  fislsin  affwL^^ 
indc|)cndbntly  of  that  subftequcnt  order  of  the  court  \rhich  fltnctionBdJlilfwIiliiW 
fore  that  the  agreement  taken  together  with  the  promise  tp.nrrance  and  pav.  aft^ 
ascertaining  the  amount,  nllorded  evidence  for  ajnry  of  an  iiccodht  staged.         ''^ 


JO- 
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e  objection,  and  the  special  counts  were  abandoned.  ISM. 
be  evidence  in  support  of  the  count  on  an  account 
ited.  embriMsed  the  facts  above  stated.  It  was  also 
mni  ^lat  in  the  afternoon  of  the  second  day  of  the  July 
Hnops»  the  counsel  for  the  prosecution  insisted,  that  by 
;  practice  of  the  sessions  the  defendant  ought  to  have 
id  lyis  plea  on  the  morning  of  that  day,  and  that  he 
apld  press  for  judgment  as  for  want  of  a  plea,  unless 
t,  defendant  would  pay  the  prosecutor  his  costs  of 
f  dfty.  The  court  of  quarter  sessions  decided  that 
»  defendant  must  plead  and  try  forthwith,  or  that  he 
ght  traverse  to  the  next  sessions,  on  payment  of  the 
^  or  the  day.  The  defendant  being  then  presiding 
jcbairmi^i  at  the  trial  of  prisoners  in  another  court, 
i  mttoniey  went  thither,  and  having  consulted  him  on 
e  su^jept  returned,  and  having  assented  to  traverse 
I  Uie  above  terms,  the  memorandum  declared  on  Mas 
med  ^as  before  mentioned.  The  following  entry  was 
kmrards  made  in  the  book  of  the  sessions :  "  Rex  v. 
'.A  Cooper  and  T.  Evans^  On  the  motion  o{ A.B. 
DODif  1  on  the  .part  of  T.  B.  Cooper  and  T.  Evans, 
|t  whom  an  indictment  was  preferred  at  the  last 
.^fr  ^Bsigns  for  a  nuisance,  and  with  the  consent  of 
.^|)*.  counsel  on  the  part  of  the  prosecutor,  it  is 
MNmd,  that  the  trial  of  the  said  indictment  be,  and 
•Ik  tame  b  hereby  postponed  until  the  next  MichaeU 
^^jeperal  quarter  sessions,  on  payment  by  the  said 
^hfikj  Cboptfrand  -31  Evans  o£  theicostt  of  the  day,*  to 
l^^ffiH!;;^  by  the  deputy  clerk  of  the  peace ;  and  it  is 
Nhcr  ordered,  that  the  prosecutor  do  deliver  to  the 
Wlnautt  or  their  attorney,  a  copy  of  the  replication, 
^^]|bkit  one  month  previous  to  the  next  general  quarter 
i^igBii*'  The  deputy  clerk  of  the  peace  taxed  tlie 
liljieibifor's  costs  of  the  day  at  43/.  8^.  A  copy  of  the 
^tad  allocaitor  was  sent  to  the  defendant's  attorney 
pfvibus  to  the   MicJuielmas  sessions,  and    payment 

TOl..  IV.  H  H 


4aft-  /I  iCAaS9A/K.EA£iXi£R>TiI&|lM 


1  /I 


ISMi  rttquiibted.  but  heixepKcd  that  tha\defi|ii4ftnt  fnQMed 
t^ltiik&4be  opinidnvof  tlie  eovurt.M  tbd  ne^tifiMBiAMiJ* 
«Qi  thdfoantfw  about^  .wbiehwthtire!,lv«fr/8ainriiPMll4Mi 

Gpom.)  ^vVHen  the  ihdioteent:  traa  icallrd.  on^ . tho.  itmt^fVMA) 
cotmaelxeqaestoct  totJcmw/iwlfat  olq0CtiQli»ilbfffi  Mh 
to.  paying-  the  ^Bt0!;ittp  whiob  at  iira>  ^Iwfcwrtdii Ad^ 
1/)  ^4  too.  much  had 'been.  :aHowitcl.'.|»j^li»:(piBrifcii 
toi  cfifep  th^  .bill:  back  to  itbe  defut^;  clerk  »df 4billp*Mt 
but-oA ihei)pni»eaii|or'p  attoifiey  cPtM^nlUigftediliHMl 
thfl  labQTtt  itetni,  .th^  defendant's  attonl^ipufcJif^'Vilb 
lateed  <  toi  gjiYO  bb  ^iheck  •  for .  the  balanoe  [  b^filr4^te Jbft 
tbft  .t9i<rm!>  :Not;  being:  preised  for*' it  waatfi^tl  |BNfir 
and' .be  afterwards  refuied>togfveit:.;.!rbe'idefilP^ 
ajtd.thp  proaecbtorV  attorney  ihaving' laonieMA  logit 
tber,  qn/  93d  Nonembe^y  !l832,  itbeifonneit^MmdMAb 
lattec  (Qiapply.  to  bit,  the<defeDdanli'a;iittoMq^v(lrl|l 
Deceived  hit  Msito)  'fiand.ibt  would  arralig»|jor>i^f^ 
but  on  appUcationi  tnaide  aocordingljfi  toftfaafejgfpdaafl^ 
he  tfefttsedjto'p^^.Theidefendant'ftCounhal  wiHJnnihAi 
thit  these  facts  were  itot  evidence  for  ikk^fxejixaM 
affcounli  atatedv  but  ^attnkon  ij  o%teinihid.illHit'ahjeDp 
tioriiigiiv^ihgileaTe  to^move  td>entfipa  naiimittf'  Ufttljw 
suxnnlfed'tp  the  ease  to  the  jucy^:  vha  fumtA  aiMadhb 
fdiii  Uie  Npbintiff  fbr  AIL  log.  b'n  the  ai^MInt  fMbds 
Ma/uh  kOftefawalDda  inoved  Qceordiiig(li>tl|^r|ea'ei>i6^ 
sewltdf.  ontitkq  giiound  that  tbitoe'Was.iid)«eirfe^(i 
ofiy.isuro  duie  fvom ithe: defendanN;  eo)the:|daintifii< 
oouU  be).iooever€id.  on'=thd  eoiattsifiir  «h 
sUtfd  ntuA^lEnierson  ili Zas^fay  (a),  fTryiinilfirfinW^ 

citec).  > [liord  LgndhuKki  C.  B^i  >  No  a^Mcin  y^dtta\tJktm 
been!  maintained  «ao6pt  bniancxpeesa  ^fftktSimJf^ 
niioibavitagib^en-gvfiited,  ■'-(  Mil  ■»  r.i:-VKl  .j'untfiooBlo 

I'T    ri«  »■!•  I  iT  r    .1'.    ♦!•        r   ■      nil        .)•  Ii|ij    -hU    "In  /jlIBff 
(c)  3  n.  &  Aid.  52.  («/)  2  B.  &  P.  484. 
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rk^ifmrdSefjt  R.  V.  Richards  and  G.  T.  WkUe  18M. 
etfiidr  In  Emerfon  ▼.  Lashky  it  was  hddv 
would  lie  to  recorer  costs  ordered  to  be 
i4qf  an  fnttrioctttory  rale  of  the  mayor^s  court;  biit  Cooraa. 
t  «UMri|ioti  eannot  apply  io  the  present  case,  the 
llltfff  •  Mid  defendant  havhigi  through  the  mediuiD  of 
tar'0liaiisei,  pieriously  entered  into  an  agreement,  to 
ftMUkBMdst  of  qnarter  semons  was  merely  ancillary 
[l#MMiMEtnebley  wiAont  proceeding  from  the  breast  of 
^patimt^M  in EmeMonv.LoiUey.  The foUowing terms 
by  the  coonsel  on  their  brieft,  and  mutnidly 
by  them,  ^  trarersed  to  the  next  sessions  by  con*- 
iklitiitordeliKidant  paying  the  costs  of  the  day/'  constf^ 
P4  Hatfnet  agreement  iqr  the  defendant  for  paying 
js^flnifsj  moonaideration  of  the  forbearance  euroised 
IIm  ^fdaititiff,  in  cdnsenting  to  a  traverse  to  the  neJct, 
Ci^JMi  third  sessions*  The  consent  of  the  comuel 
pmMag  joa  the  briafef  was  eridence  of  that  agree* 
si||i:#oai  ii4iateTer  source  the  consent  proceeded. 
MMS'-.^flS'  sidkBi  was  maintainable  on  it,  whether  the 
■liar  aajiions  made  an  order  in  conformity  with  it  or 
p^imdd  whether  that  order  could  or  could  not  be 
Aaead  Mierwise  than  by  attachment.  In  Wtnt" 
mA-v^Bmileu  (a\  Mr.  Justioe  James  JParke  said, 
iiaiViiliMsi^  there  is  no  remedy  for  disobedience  of 
jaifeliierder,  aa  such,  by  one  of  the  parties  against 
lif  aclion»  but  by  attachment  merely,  yet  if  it 
by  consent  of  both,  and  is  founded  on  a 
1111%  agteement,  an  action  will  not  the  less  lie  upon 
■iNyagkeeineiifr,  <  though  it  have  also  the  additional 
wBcllfof  a  I  judge's  order.  The  contract  of  the  par- 
bikMfeilesii  aoentraot  and  subject  to  the  inoidento 
fs  contract,  because  there  Is  superadded  the  eomi^ 
md  of  the  judge.  The  case  of  an  agreement  to 
efer  by  order  of  a  judge  is  a  familiar  instance,  many 

(a)  9  B.  &  Cr.  850. 

HH2 
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-1834.'      actions,  bein''  tirbuBHt  on  suli^' agreements.''  "Tift 

^jir-ngf  mil-  HI  ,(I  -.R.  ir.-irSli.jl.f  ;;t.lj  .iJiTlm-.J--.  )-.Iii1h  iii'jiti 
■"'■•■  defendant  s  agreement  in  this  aite  was  to  pu  tnc 
Poatcn         'V  .'■'inJ'J'I''"''"    '"■  »'IV    'iiiU-^     ir).     J  ii»ii-iii.-   ...1     iiutj 

, .  «■  I  plaintifr  his  ccuts  of  the  day,  on  good'eonsiaeratlui. 
Coo««.      i^iU  :^i-frvv:'^yr;i^l:iy  applies Vo  'sSiii^' (^bXW^ 

awai^,'  fu  tti'at  case,  'i^'tice  o^'triaY'haa  iiM^'mbt 

"fli'     "^I'T    ■iy"llllllM,|,j,.     f,.n.:y      ,|,n,       rul'MnilltrjBjIl 

after  which  the  pause  was  compromiseci,  on  Uie  TK- 
^fenjaht's  agreeiDK  to  apolosizeaii^  pay'il^  titain'Aiir& 
co*tB  l^a  tetween  attornev  aild'cTienL'''.Tf^<i  fffcftlMiml 
moae  an  apologj.',' which  Vas'accepwur  ^f'U'sfflm- 
guent  ru]e  of  court  payment  w^  ordereu'of  ^ft  1% 
costBjof  tiie  action^anri  of  7?,  1'^.  costs  of 'ap^hmgm 

'.ApTuie!' 'it  was'^he^il'  bi'at''t1^e'unclerUlli^'i!4Ati^ 
ITrrtii.fT]  .||;  .■.yi.i.'r  ,il;  ,,,  ,,,,,,  „„j  .JTjjIjWo 
)nto>lw  the  defendant  was  such  as  to  constitute  «a« 
provable^  under  the  commission  i  ttiat  tne  atnUaUt 
\l^v'^\ft  flgrcei  upon  good  (;onEiiIoralioii  to  pay  uli.il 
,f )f pl^y^ ,be  (oiintl  duo  for  tne  plaintiff's  i:o>le,tIit 
f^4^ejf^'a  a1|Matur  operated  as  an  uw'aril.  The  iJe^iW 
,}{^ /lf(fW,^<  y.  PMUwsii)  turneu  on  the  point  iltai  ilie 
qf(]|^r^  ^bejjig  in,i>ivitnm,  without  coiis^cnt' ol  parties 
,mflt|fjp5^f;;si^t,ed^frp!i}^whi|:li  anasfrecim-iU  in  faycunif 

M^fip^?^if^;,^?'ij4'i^^'??^r'i^^.  I^     ' 

,  ^^cof^lly,^  a^umma  nothing  to  uq  dtic  to  iTie  plun- 
(ij/r^jfyi  jths  defendant's  agrepmcnl  (ndorse»l""oA"Hie 
.^f^il^.if^d^dpclarcii  on  in.ttie  special  counts,  ineTteli 
],#^jA  4^pici^nt,ei[ifip'nce'p|(  ii|''j^ 
^^^fl,  If^tiv^^n  tTie.  parties,  so  as  to  maintain  'm^^liiii 
«((^ln|;;^.„\l^hethfr  a  cause  ,  of  acdon  ']irpvintiB '  (o  "ft'sl 
,.i)V;qoi\qt|ing^and  independent  of  ^t,  c.iLitil  in'  pn>\LnIiif 

,,iS<jf^,a,co^^f  may  be  eatinuteu  irom  that  adimnnlB 

that  case,  the  defendant,  after  he  had  felled  and  ni« 
away  certain  trees  of  the  plaintiflT,  had  verbally  (d> 

(a)  tBf.&  Ada1.rT>>.  (6>  SfFpwf.^SMJ    i 

(cj  I3E«H,S49. 


jnMtcd  -that  he  liail  agreed  lu  luy  ;i  ccimn   iium  for         1834. 


^fOJ^whiii^t  standinff;  tlpt  adiiiEssion  was  .'fieltCsji^- 
i^flf'TjPi.^WPPi'i!',,.""  ,  '"'^i'P".,?"    '''"'  accoujiriVafeJn'. 

pitj,  _tlfat,  the  act  of  account^ii"  wdy  a  DlamtiBT  aa 
O^J^cti^r  of"  ^lie  tolls  of  a  turnpike,  lie  having  assumed 
lat .^ciiaracter  witlioul  legnl  apjiointmcnt,  nut  by  cpn- 
ML-of  the  parties  |Cuiicti-[ied,  was  ^ucU  a  ifcufrnitioh 
)t(f^c'^efet>daiit  of  (he  ji!,'ii(iti)f=  till.;  as  usluppctrit 
nm  beinaidisputed,  in  an  action  against  the  defendant 
Ik  an  Recount  ^ta(eil,  lu  recover  tolls  vitli  wnicn  He 
■id  jbjeen  dcfiited  fur  passing  ttii-ougti  (ne  jgatc..  llere 
Kjjglg'ts  provtd  (ifinon^tratc  that  the  (fefendannia'vi^g 
^|t9,<|,tn  luo  items  in  tlie  alWatur, 'the  plairiiifr 
BHffpeil  aiij  ciaim  u\i"n  them;  iiprjn  wliich  t!ie  <!eft!iiB- 
nt*s  attorriej  nroiiiiscd  li>  give  his  check  for  th'c'r^M- 
^.  That,aicCTtaVri8  the  br6cise'  iimou'ri t Sl'hfiiH 'WU 
i^m^l^d  jt^  iofi  deiendant  on  tlie  accoun'lin^'io  Ik' Due 


■bttus&pi  lipiit&tions,  no  item'appes 


without  writh.^r,  it  wai  iiiSloft'e'^«'tA.iy4'«>khflifei 

l^P^ar^fii.]^  thi^  a'siiiiJ'Dr  iiu;n>'v  in  wlityh 'Mie'ttb- 
f^'nuiant  couid  bciaJ^Ui'bc  orij'iiially  imKftlted'y'Vfce 
^ai'ij^iffijy'rlic'JefenJant'ciiniiot  Wmio'iUe  AH)^! 
cause  of  action,  tor,  if  he  lias  made  a  cohWiiit  wHcH'ib 
not  dle^iili  i8^una'bv'lus'piioii1^yj"'jt/icol'Wyv. 

Md 

IE  toe  trial  was  ' p9Bti)oiiea[ '  '  VSy  'jtatiiS'g  '^Ir  accASMit 
JTitb  a  pei^oii,  tWc  deienJam'  may  i^di/gm^'  fa'tliW In 

nim  irhich  mil  enable  liim  to  mmhtaiu  an'VtktIdii"tf(lfhe 
4m  r<iu:  fHil-T  fw.ii  '.d    iTftti  ,tir,il.ii-,'t-,[.  -itl)  .s;-.;'.  Iiidi 

i»fc  vllidv,*   l.i:il  :Hiiui..lu    -ill  ,-,H   .inm^-,    ,,  ,„■ 

10  10  Ewt,  104.  (1)  3  M.  &  S.  65. 
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account  stated,  though  he  could  not  have  sued  on  the 
original  contract;  Peacock  v.  Harris  (a). 

A  nonsuit  cannot  be  entered  ^  for  the  original  indict- 
ment  found  at  the  sessions  was  improperiy  rejected  in 
evidence.  Rex  v.  Smith  does  not  apply.  The  tmai 
intimated  that  they  would  hear'  the  arguments  in  Mip- 
port  of  the  rule;  and  that  if  they  prevailed  agdnit 
those  which  had  been  urgedi  the  plaintiff*8  conosel 
should  be  heard  on  the  point  last  raised. 


Maule  and  Cuntood  control.  This  action  h  M 
muntainable  at  all,  either  on  the  special  coimts  or  the 
account  stated.  Here  was  no  agreement  to  pay  a  oeT" 
tain  sum  for  costs,  or  to  pay  the  costs  to  be  afterwaidi 
ascertained.  For  the  result  of  the  evidence  u,  dilt 
the  parties  appearing  in  court  by  their  cornise!,  iB 
arrangement  was  consented  to  between  them,  to  a^ 
journ  the  hearing  on  certain  conditions.  But  thtC 
arrangement  could  only  be  carried  into  effect  by'sailhc- 
tion  of  the  court ;  their  order  being  as  necessary  Ui 
perfect  the  arrangement  of  the  parties,  as  the  cbosait 
of  the  latter  was  to  making  the  order  by  the  oodit 
The  agreement  by  the  counsel  representing  (be  piur- 
ties,  was  only  to  postpone  the  trial  If  that  oouUk 
sued  upon,  the  action  would  be  for  not  consentiiig  to 
the  officer  drawing  up  the  order  of  the  court,  embodlj- 
ing  the  above  terms.  IParke  B.  The  meaning  of 
Wentwortli  v.  Bullen  was,  that  the  remedy  is  hot  cbih 
fined  to  actions  on  agreements  entered  in  under  stat 
9  &  10  IF.  3.  c.  15.  s.  1.,  but  extends  to  orders  olf  re- 
ference drawn  up  independently  of  that  statute,  llie 
argument  now  raised  would  apply  if  the  contract  w«^ 
only  to  adjourn  the  trial,  but  it  has  been  contended  id 
have  been  for  payment  of  the  money  by  the  defendant 


(<)  10  £»t,  104. 


llfllll"H'W?t»ffllWllte-,I>)fl'0»iff..iW*iAF«?r.**      !*fi*l 
right  of  imiiling,  (!ii,^,Vjal,imts,,Hien|.(i,(ljflg,U(fysf,      ^^- 

mft)<^,rt»  ilW^fp^W?  te.^hj^.OlrfurJ    She.wSSHfl 

n  •  otuuion  l^.>B>(Bjf4,,)ij|  ii„iBi^  B{,,l)^.,flomt„flf 
lUtrter   teuioiu.     [PorAe  B.   The  only  question  is, 

dlf«tr'ii*w  wm'  i='IS?iw.  '<^:  m  .fi » iJwy.ABm^e 
SreR^^fftl'*'"'!'!"""''-  '^''"'""Wf'fiiw'.m 

Ua^a-nwre  statament  by  tikc  defejidaiit  ot  t1ic.^0)lf)^ 

3  mie  if  there  was  simply  an  order  of  court,  without 
Therei  would  be  difficulty  in  sustaining 


V.    . 
(JuOA>£R. 


i  ,  .h  .    jih  .».     iiH-.:!      i.'iJ.l-    :-':>:M.,    -  -iMUf.  »--.n.|   'Jii  I 

.  Parke  B.— I  thii^k  flu§;Xulq,9Vg^JiiV>hft^^ 

my  hToth^vAldprfoii  lia$  Sfiid,  flu,ring  ^tfe  .HIgWWWV 
tiiat  in  tl^e^  iajtef;  c^?p^  .fhe.,coi^rts,.lfftvs,  (IfiKM^  >WV 
far  from  ^  the , nipauing ,  fofffiCFJy.  ,||wnfrpli;to^  (af^MW^ 
stated. . .  The-  present,  ruJe.I  f^a]^  .tp:  bs  .^isy.-tthuM^^ 
fixfd  a,iid  certain, 9^ipiy^ac^nUtfi4,^^  4M^,|tn.ftjp|hpr 
tiff,  for  wl^i^h  an  a9tio]i,w9uld  jyije^  i^.wijlL]^  c^VPdfiMe 
for  aj.ury  ia3uppor(|jof.a  (;;oun^,OJ)i,,an  ^fif^f^^^jpUJuri* 
Here  was  a  conditionaV  admission , by  the  .4ef(()iflfml;ii|f 
aiji  amount  previously  d^^^ jf^r  only  \,wp^p^^th^„ii^ 
allowed  on  taxatiqp  by^  the . deputy  j^l^rlf,  jffj .  (Iff;. ^pfMf 
\ycre  oi^ec^ed  j.o  by  th^defippdiint,  apd.w^f^^yfin.jjp^ 
the  plaintiff  without  sending  them  to  a  proposed  new 
taxation.  The  allocatur  had.  nffde  jtj^^^^c^fjq^ant 
aware  of  the  amount  taxed;  by  thj9 .^q^^iutff  .^(^iQHIi 
and  claiipcd  by  the  plain^ffj  so  that.^'^ieft^ifl.flrfl- 
befiucntiy  apj^)licd  to  to  pay,  he,8,aid^ ,"  Po,tft.^J8f»fc 
who  receives  ipy  rents,  .and  he^|wri|l,  W.Wg?.fl«;.IWr 
The  meaning  of;  tjlipsc  e^pres^ipfii)  wf(^/c|f^^,|fflr  |())e 
jury  to  consider  ^nd  to  .djCcj^de  oil,  wbet^q:,.(^yi(fl|d 
not  amount  to,  an  admission^  of  liabi|i|^  ,^f^l^€f^^|i|ff 
agreement,  and  a  pmip^se  to  pay,th^,si*ii^flo„4i|^?  „|  I 

That  brings  us  to  the  q,uestion,  .whethf;f,,|^i\j|9tjvop 
was  originally  maintainable  in  this  case,  as  on  an  agree- 
mqnt?  If  there  was  niqrely  an  iff terlqcut^jry  i^i^r^  of 
sessions,  I.  should  have  been  pf, opinion  |]^.,^  f{p||j|4 
not.  To  make  out  Uiat  ,U  w;ould^.  am,agfeffnef^,,h^ 
t ween  tlic  parlies  must  be  sho\vn. , . .  .^'hpt. Jhpyp,  i^^pfiif^ 
on  what  occurred  ai.the  s^ssions^.  and  ^t.^i^s^.^iffl^ 
^hat  what  did  take  placp  there,  wuuj^  ^y/?  WH^^I^ 
an  agreement  between  the  partita  ^wlep^nf^tl^^BJEtjje 


iM  Tti^^^krU  Yk^Lii  dr  WlLtlAlil  IV. 

iHid4lfW  yiMUl!.  ''T(te '^efeftyhht  was  bbuiia' to  plead  at 

the  second  sessions,  but  was  not  r^'ady  with  his  plea. 

The  prosecutor's  counsel  stated  in  court  to  the  effect 

-tiMPM;^dl6di  ■Ailitr'^rdtt  fo'f  jndg^^     for  want  of  a 

*it»Uii'f(lMEt  «,  that  be'  irodid  liot  forego  his  right  to  try 

■%K<<hi^)Hiik8ifi(iliM;)'untes8  ihe  defeiidaht  would  pay  the 

^MMMiiilAr  ^  ■iti^^b^  the  day.    The  court  seems  to 

'4Wifel4tififaUited','thht'!f  the' parties  did  not  cotne  to 

-^H'MiiH'tlMijr^ifltbil'  enforcte  the'  rq^t  of  the  prosecutor. 

4)iiM'iliiil''k  iMgtitiatibn  tobk  pl&ce,  which  ended  in 

Wi%MJlb8Hi;iliix)dnd<]|gibthis;diat  m  consideration 

^^tlaafiaiii  j^kloy^^uttc^  wMild  forego  his  right  to  insist  on 

<iil^^deKiUiritltV"ple]idUgmunediately,  the  defendant 

^9r«Ukff^nfe''^y' 'the  prosecutor  his  costs.      That 

"tlf^Utii^tlhi^'ioh^  abinding  contract,  wholly  inde- 

'-f^ltiMedVb^ttie'ii^elr  of  sessions;  then  an  action  might 

"Sk'iiUiaeiAi^  biilt,  add'  this  rule  must  be  discharged. 

'""^Ki^JirMii'lft.-^'Had  ho  a^eement  existed,  so  that 
-flW'Ifi^  il^j[<l»Med'wholl]r  on  the  order  of  sessions,  I 
-ibiM>1iki^'iA!etii}f  a  differeht  opinion,  ^ut  there 
"'^uPei'Jtftefi^M' a  ^dtinct  agreement,  and  the  defend- 
"mhtSbmHk  ohW^um  claimed,  referred  the  plaift- 
^^IB^Uv'^fttliflrnby,  il!aylhg  "  he  would  arhihge  or  pay." 
%e^.litbiitti^li^f  tUos^  words  w^  for  ttie  jury,  an^I 
"V^i^Hltliy  HaV^'assigried  them  the  fair  construction. 
The' ^X^MSF'ik' tHHtefdie  entitled  to  retain  his  verdict 
'<Mtf  ibe'Vibdiit'bh' an  iiccbant  stated. 

^"^  ^ibSllziM'li.—t  aih  of  tlie  same  opinion,     the 

*^hlAM  ^ieb^i  twses'  have  certainly  established,  that  a 

"SUuliPttHf'liin'-adcouht'siated  will  be  supported  by  evi- 

^l^jjUy^l^^^.^^.^^^^j^j^  admitted  a  certain  sum  to  be 

'^%it;tnf4^j^dt  Htk  demand  for  which  an  action  would 
^^.""^'THUt  yH'^^'  such  a  demandin  this  case?  It 
'^ilfid^'^ffi^'iiU  iiMion^'can'  be  supported  on  an  interior 


«  \  t 
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1834^  cutory  order  of  a  oourt.  But  what  4be  CMtft  oil  iqMlt 
ter  aewons  did  in^this  ^aae  amounto  to  n^.more.tluui 
intMoating  that  they  iwould  not  object  tt>  aniyi  fViilBf^' 
me^at  made  by  agreement  between  lihe  pvtto-  .IXlio 
arrangement  made  waa  entered  into  by  yirtut  ofiitlii 
agreement  and  consent  of  the  parties. ;  ■  All i/dti|widi 
on  that  agreementi  though  its'  tertna  irare  aftenMii 
sanctioned  and  asaented  to  by  tbe  court. .  vTbe  aoni^d 
be  paid  for  oosts  waa  afterwavda  aaQerlaioed^  wdibiivg 
made  known  to  the  defendant,  waa  apoktAfif  h)f 
bim  in  terras  affording  evidence  of  hia.'pntailwi'!li 
pay.  I  concur,  therefore,  in  opinion  th^t  on*  »theM 
facta  the  count  on  tbe  account  atHAed  wM  auppoitediil' 

GunN£T  B«  concurred.  .-    ^    pi;," 

Rule  dtehalgdi 

i-. ill'  .•■'..  ,n'iir 

■    :    I  '.u*..  ■Ill:  V 
■■:.•:  i;riii?rifl»»- 

Mbstayer  dtgr aJiMl  Biaea.  ■'■:>  UiU'lWf' 

o?:.nrer  DEBT  on  a  bond,  dated  10th  Octot^X^,^^^ 
bond  wiis  for  penal  sum  of  20002.,  conditioned^  fpr  .f|^i)f .j|li 

5?ah?iiroVan  *e  plaintiff  ao. annuity  of  150/.  by  ^uartejrly^j^ygflj^^ 
annuity  of  Xlie  breach  laid  w^s,  that  previous  to  th^^  !^^pff  ftftffi^ 
terly  pay-         ral  quarterly  payments  were  due  ,an4  ,in  :aj[rea^.  \  l^j^ 

non  est  factum.  At  the  trial  th^  ]ila^itij|^i^l^^^|^j^ 
diet,  subject  to  two  points  reservedj  on  wU^]^  j^ 
defendant  had  leave  to  mov^  to  enter  a  noiujoit  t  fintf 

cd  wilh  the  riaiJi 

obligor  for  sale  tf^bitn  of  mnessuage,  ftc.,  in  consideratioh,  ttliiotig'ertMHlHnij^iMK 
annuity;  and  further,  thtit  on  the  cootrAQt  of  purcha^  of  dm  paeufiff^  <(ih"fiWRt^ 
that  for  the  better  securing  payment  of  the  said  annuity,  the  obligor  should  ,esecili 
that  bond: — II«kl,  th«c  the  bond  wot  properly  8CatiipMl-«^i^  alii  llM<diMtfiM# 
within  35  G.  3.  c.  184.  .,      -^r     iuj.r  m(U 

Held  also,  that  the  want  of  inrolment  under  ^3  G.  3.  c.  141.  the  annuity  bc'i,  gooH 
not  be  raised  as  an  objection  upon  non  cat  foctiim;  and  that  if '  h  cpnldj'dimaiil' 
not  prevail,  as  inrolment  was  not  required  under  that  act|  thtt  opnsij|mtm,^ 
being  pecuniary.  it".      ..  'i   i  * 


The  condition 


ments,  after 
previously 
reciting  that 
the  obligee 
had  contracts 


iM  THE!  rdviitH  VkAK  OF  WI  LblAM  I V.  4ieY 

tlMI  the  bond  Bholild  hato  been  inrolled  ais^sodrdihg       18341 
ttMhe  annoily  act  ^  Geo.  8.  o;  141.  s.  9.^«nd  sre-     ^^1^^"^ 

M£STAt£R 

0uMfyAM  the  dead  stamp  of  ILIS0.  waa'iniiirfR-)         v. 
^Md.    The  conditicm  tf  the  bond  recited  as  follows?       ^'''<'^- 
HHitreas  the  aboTe^amed  Mary  Mewtofer  lately  con- 
tMctod  with  the  above-bonnden  J.  Biggg^  for  the  sale 
ler  Un  the  said  J.  £•  of  a  mesaoage  &c*  in  oonsideiiap- 
tiM  of,  anbng  other  thingSi  an  annuity  or  clear  yearly 
mm-  of  tfi(ML  to  be  paid  to  her  the  said  M.  AT  dirring 
Ihte  tamof  die  natural  life  of  the  said  Af.  Af  by'the 
fl^-Jb  A^hie  executors  or  administifators,  at  and  by 
fiMBr  equal  quarterly  payments  -in  the  year^  asherein-* 
after  espnased:  And  whereas,  on  the  contract' of  the 
said  purchase,  it  was  agreed,  that  for  the  better  secur- 
ing the  payment  of  the  said  annuity  of  ISOJL,  ihe  said 
J.  3m  should' ezeciite  the  above-written  bond  or  obliga- 
tion, conditioned  as  hereinafter  mentioned.    Now,  the 
condition  of  the  above-written  obligation  is  such^  that 
if  the  above-bounden  J.  B,  his  heirs,  executors  and 
administrators,  or  any  or  either  of  them,  do  and  shall 
well  and  truly  pay  or  cause  to  be  paid  unto  the  above- 
named  M.  M.  her  executorsi  administrators,  or  assigns, 
obe  annuity  or  dear  yearly  sum  of  150/.  yearly  iaii 
Meiy  yter,  up  to  the  last  quarterns  day  of  payment  pre- 
eeAiig  the  decease  of  her  the  said  Af.  AL  by  Tour 
eqisid  tjukrterly  payments,  on  10th  January,  10th  Aprti, 
iO^Jufy^  and  10th  October  in  each  year,  at  or  in  the 
ebiiuboii  dining  ball  of  the  Inner  Temple,  London,  between 
dte  hdtiks  of  twelve  and  two  of  the  clock  in  the  day  time ; 
ttlil  also  in  case  .the  said  Af.  M.  shall  happen  to  depart 
thiafifeuponeitherof  the  said  quarterly  days  of  payment, 
ttiefe  if  the  said  J.  B.  his  heirs,  executors,  or  administra- 
iMVi  doand  shall  OB  demand  pay  or  cause  to  be  paid  unto 
ihe  said  AT  M.  her  executors  &c.  the  whole  of  such 
IpMurterly  payments^  and  do  and  shall  make  all  and 
ietery  this  said  payments,  without  any  abatement  or 


MMTiftYIH 
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k9i^.  «lfkiuotioiK  wliatfocNer,  for  onAp  afif)9WtAf^yrf#;kqiKi 
l^xea,  wtfiN  'attef ttif ntft»  ,QC  /^lifft)  naMmr,*  %||^!iin| 
Mhfitflowflr^>Mwhtthef  .iqrl  ;iiQlh(N»tir/Pi^i(P^r)iMHf>Ae9i 
olberwi8ei<ho«r8oexeryiMd<dQ.wd>4bri)  «M!i^».  <j^fifl|{ 
payneAtof  lihe.AaidLitaioijftyiar  jwihI]^  tunvitf i^^.fll 
the  lOlfa  Jahitfirgf.(8ext5flm|iiii««lthe,4^  f^MMp 

writtM<(9Migalion,tMd  A}  Apd»|^(dl>paK)«i^,^/eiMth 
Gh«r9Q«,i.aitd.f3C^iifl€«».iWhH3b|oiQr^bfi\W 

f^iNHimttQa  obUgatioaahatt  ta  MoMi.  pis^JfAjWiiiiiiUff 
fuUforee.iUicLMtire^f.i.  ,|(in:i.    ilj  »o  mjo'v  -^lit  nnfiiw 

!-ii..-  7'iinl.n.   ii!)  lit   »i-i!:ii.iu. ,  .|if    t>ii(f{  >jr)K  ^t^oif]  ni 

juihuilgft  jivBs/gvaiitediiii  par4.;paym(Bii^|^c^  IWM/Mi<( 
by  tWt  plftintiflrite.ikhe.dpfmdaiM^/  Tb«r.wfMrfif,iPHg!fr 
jnenti  Uiinot.adbiiaBible  ipqi  w»  f^t»|(iu:twi'i;,,,f|Bi;i^ 
which,  the  annuity  act  53  G.  8.  c.  141. 4RWifl!f°4rfn^ 
toi  aaniuftied  lgiMted.rwHbmtijp^»»^i19«f||M4!^ 
aa.^ii.4lii>>vqaM^;\  JM9iw>:r.  *^(m^Mf>lj^ff9iAR^Av^ 
!£0tf2rr(&)»  are  4Q;FK;>\atiMd.(C«U9qt,)i|ll||fe9i  MfMmMi» 
. A^  .ti>i ,  .iho  atwip  robjjieeliiynii }  tbis/  )h9M>.  ^pflnfBIBtlr 
stamped  w4i9r  tth^  .(dkuta^  fpr,.  9(miWgliJhMP)8  411^ 
deed/iiin.  gwwal.  .,Th^  ftSXi^-^.  P.  l*<H«rt^s  «iRf  flfflli. 
Ja,a8!.iQlloi«r8:tM(VBonAl.ip  iSngliw4x\Pxifj^  p^^PWhlflF 

hevitable  boi^-tni^^^cTiigWoA  WAhffi^!jr:«KfKi# 
plj  aciadrityNfor  tb^  .|^ayj(pwl4of,.a«|y^aiHy)iijOl  )l£ffRy# 

origiMls  dOQttifm.wPid  m|eM(hprepfr.M|Swi((;cii)T^^ 
uponi.tffe  aafe  of  bu^dibl  .&^"r  nTbe.if^^uaefi^iyry^ 
fenred .  A^ iia.  aH  i  fijUoiwi : ' V And|„vbprp..;iBpi^l^^l(^ 
gif.AiiytMlHiity  oHiotbap"  right.mA;  l>9ifiwe4(|^iffij|K)^ 
,tbe  .slime  .shall  .i«rtiib0./QiMted.>bari^ml  graRliAI  flKt 
vayailcej  bufahall  only  be  i^nll^  b|r\)wi||t  ^MEMtiS^ 
iaftoniQ|yi^>0bvaDanl4iQpatr«9t«  Qfiit^AArvia^liMWi^VHri^ 
other.uistnlliieu^by  wbK)b  tb«,f9IRifts«^a)||j^j|f^|fi 

i»r«i|oiiie4]ner(^suQh  jtiatmmeiiM^  if  1^^  Wi>9{n^ 
one>  shall  be  deem^  an^  tpken  to  be  liable  to  Ae 

(a)  S  Br.  Ac  B.  7Qt.  (6)  5  B.  &  AdoL  60f . 


llf9Mvrvi4 


ni  TiM  y^Ttt^V^i  4f  WfUtHfAM  IV.  9» 

4b>H?  iUM>'">  Oed4«yiticenM<(h«>%«giiiiilag,  .it«|i4 
AHnwIi'iibnVfeyiltfMiyf  i«rlttbtnn<  )Mrri(iti«Mv>«pia 

SaaM^MlI/i'b'4itlby»t6  MllrJ«llty«ort>i9flMipiM|fJ^ 

iWMlHKlaMid/Uai'  li(ittB(|iM<J»'«il^  1ft  tAn  'MMtttty 
liin  the  scope  of  the  stamp  act8^'i>Vh4>wofd'rtA8MMY 

dioae  acts  most  be  construed  in  the  ordinary  sense 
^'idlc<'fttr<p^«tttiMry>'^nsia«iwtial^Mivte^^ 

fiM'fttl  Ikli'tli^'Mil^'-ilato'itf 'iftd>  itiuajlty^nnchidsdiwi 
PUfiiilj^"aiH/.'^'  N4t>':4MW*-tb0>ii*)ii*iii>iMiia|  hit  th^ 
IB[i|^ut>MM''MAe><tf  llNf  bMsel<^riMittbctmBi^ 

iAW'nnii^iligr^liltiMiluMeifHftW  r^ 

Pai^'HlAnHe>deMaim)V^<  B<Nld<fc^^Sil;$*l)llf^ 
ia«li^MiriMl^l^l6ohd>lb£'<ilMybM^  «»  a  ^ll^«kl 

iHBSyai^  atm/Atytit  tlM'pi'ymitit  tfimif  atiritiit^up^ 
t  ilbffiAilJtaiaKkih  altd  siri«<4heMbr,  •wlnMie  ilM[«lite 
IP 1^  gimiit^}  (M-^l^<^ed(<'l^r  -i«l)»t«d/>'bj^'ttliy 
ieF<«»M  iM"inkNk»iMk  iliil]l»><«y  iind:  vhoVg^^iwith 
<1HiViKl'i«d6(feMi  AM!;f$ih))M&)ttftii«tdf|KMbdiaM«iMii- 

il^flPvyW,<^bedig*1tf  ihigh«r  iMMumittraiv  tlbl'^tbin 
(fMid>"'"4%d>(l%o  neM^cUfasnl  fib  i4mt  a^lyvrfbr 
9odlil5><YMb<ffi4»bndb<>i(oe gitenUnlth*  etigibdl omi- 
(i^iiiffstfePa^  aMMui^i  'N»^<*th«  VWNHtioii'shdWs 
b  lArfOBU  tw^eitfioh^ttM!idrif^i*t>idktkotnilBr»ttte 

VSgBbS^k^'^iemaui^i  «i4ftj."  'ByotoiletitaMiJdbtc- 


4ro  CASES  lU  EASTER  TEftM 

1884.       cred  to  sell  out  the  stock  nend  pay  L.  ktt  omraitj'  fi(r 
-^^  ^'      h*r  life,  equttl  to  five  per  cent,  interest  oil  tfie  ^rittd^ 
V.  money  |)fodu<;ed  bjr  the  sale  of  the  crttek;'  knd'tUt 

^^"*  certain'  polictes  of  insuraiice  should  be  a^Mgtted  'bj^' 
way  bf  further  security.  Fdr  the  defendant'  it  'fiti 
insisted 9  that  the  stamp  on  the  deed,  a  cominoh  dMfl 
stamp,  was  improper,  and  that  an  ad  valorem  atamp^' 
necessary,  tlie  transaction  being  a  sale  of  an  amnd^, 
and  a  conveyance  of  "  property**  within  55  G.  S.  c.  184^ 
sch.  part  1 ;  but  Lord  Tenterden  held  the  contraiy^  aa^ 
that  the  transaction  developed  in  the  deed  could  not' 
be  considered  a  "  sale**  of  an  annuity  in  the  ordiiiaiy 
sense  and  acceptation  of  the  words.  Parke  J.  asbtt 
**  what  purchase  or  consideration  money  was  ezpre^siai 
in  the  deed  ?  '*  Then  the  plaintiff  is  entitled  to  retain 
his  verdict. 

Mantel  in  support  of  the  rule.     tliU  x.  Atantknier 
Water  Works  Company  (a)  shows,  that  upoii  the  pUt  of 
non  est  factum,  the  defendant  might  prove  aiicli  noil- 
compliance  with  the  requisites  of  the  annuity  act  u 
would  render  the  bond  void.    But  the  bond  ahool^  K^fs. 
been  stamped  with  a  4/.  stamp,  for  stat.  55  G.  8.  c.  II)4l 
schedule,  tit.  Bond,  is  m  the  following  tenna:  ^  ftm 
in  England  and  personal  and  heritable  bondiiiiNo)^. 
/cliff/,  given  as  a   security  for  the  payment  of  ift 
annuity  (except  as  aforesaid,  viz.  on  the  original  t^tit' 
tion  and  sale  thereof,^  or  of  any  sum  or  sums  of  moiiej 
at  stated  periods,  (not  being  interest  for  any  priiiqpsi 
sum,  nor  rent  reserved  or  payabki  upon  any  leaw^ 
tack),  for  the  term  of  life,  or  any  other  indefinite  p^ 
riiHl,  so  that  the  whole  money  to  be  paid  cannot  be 
previouslv  ascertained,  where  the  ^ame  ^abiaD  'aumit 


to  100/.  and  not  amount  to  SOOf.  per  aii 

Here,  no  prmcipal  instrument  creaflng  tbe  ^m&kj 


(•>  t  N.  &  M.  srjL 


V. 

Biggs. 


w  TH^yCTi|TinXiV^,of  WJLI^IAM  IV.  4» 

Wi'^iifW^.  ^^  ^I&H^  upplies  to  aD.ca«f|9  where;  there       ISM. 
if^lff^]{9l|^r,, preatiQi^  ,<vr.  any,  pruncjpal  jn^tniment  creat*    ^*  "^ 
i]^|}hf;,fpn^ity.    j^jq  hpld  tbia  /itamp  vufficjy^t  would 
'^l^i^H^^  Pf^eSj  to;  defraud  :tli9  revenue  of  stamps, 
^'Jffi^^gi  firWW  CireiatipD  of  an, anouitypiFiuch never 
^fl^>Fl»fifn:.T^,cpp8idpr^^^  granting  the  an- 

'Farke  B.-rlt  appears  ^to  me  that  there  is  no  foifn- 
daaob  for  either  objection.  The  stamp  is  of  the  pro- 
per  amount^  For  on  the  face  of  the  instrument  it  is 
|iTea  jOngm^yf  and  is  not  a  mere  collateral. secunty 

ffilyen.  .  Then  it  must  be  stamped  either 

iriffinal  conveyance,  or  as  a  collateral  security  on 

.JJO-^t-ai«jT-» -»■■■* '.■■'■4  ■■■'■••  ■    ■  ■-.:■"' 

iL.   If  it  la  an  oriffinal  conveyance,  no  pecuniary  con- 

jlicj-.t-i,'.'n.  •!*;:.   r      •{:-    ■v"'     '■    ..       ■    ,       '     /    ■■:  ■ 

naermtion  appears  on  the  face  of  it,  and  therefore  the 
dause  imposing  an  ad  valorem  duty  does  not  apply. 
Qn  tlue  odier  I^wd^  if  it  is  a  collateral  security,  ^(he 
itamn  is  if  rser  than  necessary.  The  I^ter  clauses  o^ 
toe  acneaule  ajt>  not|  apply.  The  cade  falls  within  the 
mieral  nond  clause,  not  beinff  to  be  brousbt  within 
any  special  jclause,  As  to  the  other  objection  Cumber, 
Tt.  ^eUtu  .IS  decisive  that  this  transaction  is  not 
iin  the  scope  of  Xh^  iinnuity  act.  Jiow^ver,  that 
piMnt^  canpot  arijicj  on  non  est  factum.  Defences  ans- 
iiur  on  stsitutes  must,  in  general  be  pleaded.  JBiUv. 
Mamekeiter  Water  Works  Company  does  not  apply,  for 
the  denoicUaits  there  disputed  the  fact,  that  the  seal  on 
n  Dond  was  that  of  the  company. 

'^^imuAwV'Vi^^Blawdff  It.  Herbert h  decisive  of  tMi 


GvBNBT  B.  concurred.  ' 

Rule  discharged. 


472  IN  THE  £XCHC:QU£)E^  p^  I?^S^S. 


Hilary 

1835. 


E ASTON  against  PRATCHEftr.  ,    .  ,,  u^.j 

1  m;  ■    -ill'..' I 


[This  case  was  argued  in  HUary  term^  ^J^^|,^^i( 
was  thought  convenient  to.  the  profession  tQ^y^^f  if  a 
pUice  in  the  present  paTt."]  ^    ^  :^ .  yi 

In  an  aciioii       A  SSUMPSIT  against  the  drawer  pf  a  bUi!  if  ex- 

on  a  bill  by  in-  XV  •  Vw^i  n 

dorsee  ngaiiist  change  by  his  immediate  indorsee.     T^w  b^.fp 

IrwJjlhat  ^^^  »5  May  1832,  being  for  IQO/.  PWr#l^'«« 
ilie  defendant  drawer's  own  order,  at  four  months  aftet  daUL;  fat 

indorsed  it  to         ,  .      ,.         \  ,  ^    .■  .J-    M^rmitTT 

plaintiff,  witli-  value  received  m  spokes,  and  accepted  fly.on^.j 
out  having  or    dock.      Second  count  on  an  accougpt  stated^.,. 

receivnig  any  -       ^  .  .        i   i«      i  •    ■■'        i    • 

value  or  con-  to  the  first  count,  that  the  defendant  Jfa^pi^^  ^ 
mdenition  f^^  ^  ^^ie  plaintiff  without  having  or  Jc:ec^y[n)|[,)|By 
or  in  respect  of  value  or  consideration  whatsoever  for  qt  ifi  ^ve^jD^iff 
do^rsSn"  ^^^  s^d  indorsement  thereof,  and  thftt;^  d^j^P^ 
thereof,  and     bas  not  at  any  time  had  or  received  any  ydae  f^MW' 

that  defendant    ,         .  .\  .  .  .  %  W.^.^nr 

had  not  at  any  deration  whatsoever  for  or  m  respect  ol^,^)i^]ndfligr 
riroe  had  or  ^lent ;  concluding  with  a  verification.  |^Qp||ca|icft  ^ 
value  or  con-    the  defendant  heretofore  and  at  the  time  f|f  in^^sqg 

for  or  in  re-  plaintiff  a  good  and  sufficient  coo^uiera^pfj^  fW^JHlAP 
Esle"?  ^"Pect  of  the  said  indorsement  of  ti,^:;,^,^,|^jHP 
Issue  having  the  said  plaintiff as  aforesaid;  concluding. tf^r^l^fl  <$(HV3f' 
n^sVierthr  The  second  plea  was  to  the  second  f^j^ntj^iftjEKJi 
defendant  had  ^^^  promises  in  that  count  related  tq^  the  .fajilof.a- 

a  verdict.  Held  ^  '       \      '         .'f.rrr»...T7niriem 

that  this  pleu,  diange  in  the  first  count,  and  averred  pajp^^pw 

iSl  Jemu".  '">«>"°'  "f  tl»«  WU  by  defendant  ^  plai);^/w4tflflSHf- 
rer,  was  cured  ance  by  the  plaintiff  in  full  satis&qtion  tU^^ef|(jijD|y- 

^A^defence    cluding  with  a  verification.    Third  plc^  tQ^^nHW^ 
that  A,  paid     payment  by  Maddoch  to  plaintiff  of  50/.  on  accomitof 

part  of  the  bill  *••-*»  m*        ■  •  i       i  ■•  -^m 

kuedon,  and  and  in  part  payment  of  said  bill,  which  pklimrw- 
B  the  residue,  cepted  in  full  satisfaction  and  discharge  of  SW-^IAiSil 

IS  the  subject         *  ^       ®  .    iii'^v- 

of  se|>arate       of  the  said  sum  specified  in  the  bill,  and  .payi^ca^.lSf 

pleas. 


t     \\\  I 


"I 


defendant  to  plaintiff  of  the  residue  of  the  amount,       V^ry 
whwh  plaintiff  accepted  in  full  satisfaction  of  the  said    ,    ^P^^* 
bill,  and  of  all  ouil^tiges  in'respeck:'  thereof,  and  of  all 
claims  thereon  against  the  defendant.     Verification.  t>. 

^'^ftirttl  ^fcaU  IHe  "feJi  <Jount,hon  a^sum^sit.  "issues    P«*tciiett. 

''d&  ihtr'abbTie'ipIe&s,  adiioitting  thei  payment  oT'501.  by 
JfotUbcA  stated  in  the  third  pleai  Tlie  particulars  of 
the  plaintiff's  demand  were  wholly  confined  to  the  bill. 

-'-'  At  ti^tAai-bdfb^  '^rii^'BV'af *th4  ^uA\nei'&84tea       ^ 
%lr']CJim4itre,''th^-'d'^reh'daiil'&'''e^^^ 
l|^r"il/b<K»ci^"Uiio'^roVya, '  thatU  M^ck  IflSHihe'  ■•    ' 
'MStialUnilikefka'i^niii^  tfa'e  plaih'tiff  f6t'  th^  Vald'6f     '  . 
yy^;"at<ft^M-|it"hi^"requ-est'tUe'  iritH^si^ '  bttiight  ' 

^a^tun 'i^idlies 'WltiH^^  to'the'tiliiintiff;  oh' the  terms     .  . 

•^ik  Jm-  tdij^^'faf  'iAA  ml'  tb^y ' w«i^'  sold. ' '  Hik  tHe 
'BKtitiaiiill'iilMhriHii'ippHed  to' hitti'iU  abc^t^t  tKe''bill 

'  'li/lfilrititt'tB^  Mnb^  HiA  ^6t  thWti'^oM'bpokte  tb'tlie   

^ttWsJ '  'l6h  'b^ln^^ask^ff  'dil ' wh^K't^riiikli'e  *«>eei)t^d 
^1ri^'tt(^'q</tiid6h''Wks'6bj^feti»d'tU;  on'the'g^^  , 

«ttf«Ue'|jaFbbl^'iihtMndit!()iilaIohMffli;  ft6b  ofit^'^ 

^'Syiifbkt^i-  i^e'  ^tJiesS^iifl^n^iirdy  j^mA  60l:''io 

'iAftlltt^  M'ihcl'thM'i^pidiVll^:  '-Evi^^^ 
'lid^e4ll^'^^diUi<'k{t^yit'tfras'-^Ht-9S?.'tti'tHi!  ^lliintiff 
iyiUt^  flti^tlik ^r'>  V^MJeV  f(Jr f  latMilTdh  Vh^  «ecd^  ,  ; 
""lEbtf^UM-pM  (tif'i^VnJt^t),' i^d  fet'-flefthdilht  bil  the 

tl»Bl<iJ^i^li'l8^MV-H!h«W fiitilin^^oh tlteflMt pl^a,    , , 
^^StlM'VRI''#afr  liil' '  ^aiiUinddMlori  -  bfll;  <  tietWtteH'!  the 
iflaMI#ttd'^'(i»fHid)lfiH''^^i«^(l'ti!yftf&'d(iflihdkint 

9Qairift'ipld atifeffitetiifiotii'-  ■"  !!!>!'i^'''<  -i'  -- 


''ii-tUMflJLPIiLJ "If   .Jl'il  '•■''  I"  f>->flii.>.|     >iii.i     fill.'     'M'   (' 
TOt.  IT.  *  H  H 


p \     a^a^  iMi  ^^mk  f^  the  deftndiliiK  ofaVblt flkfiaate; ' 
_^^      ahd  M'  'titfter'  juBgtheni  foi'  <he  plaintiff  if<Ua'  btiittht* ' 
Eamm  -     T«^i«IJo  6h  l!he:  ffh«( '  'plea,  cbtttetiBitig;  ^ik  iM  'it  dU 
PsAivfevrr  *  MVlezt^diA'th^  ckbe'tff  cdiisideratlbn  !i^^-biy«'i(i!'  *- 
otiWtf<fbl>'<b«biff  l^krtoftier^rk^;i^iraitfA«iUH>i>'  - 
to'tfa^  a«ickrMlon' '  [£ohl  2;^iii^-C/R''''>(V^     * 
etiAettee  b'the^  td  abo#''lirM''tb6re'ihwtid'cdMiflc^ 
tiMt'bcltt»*eeri  tfh^se  ](iiU^tilM;  thfr  Jhdortee  ahd'  ■dttt#t)rt'^ 
j4itriffrM>»  'B:  The  evidence  goet  to  -Want  of  'tiaMMdeiW'^~ 
tilih'  M^^n't)ie'<plaititiff  aitd  tlieaeceptbr; 
tbe  'pl<^aaing  hf' directed'  to  want  of  ctontan 
tiHien  tKw  platmiff  and  tlie  draWeV:    Piahi  Bl  '3K> 
p^oof  aq^peanf  of  itaxA  of '  ieooii&ratioh  ite'^bBt^emK 
tfateM '  parties,  the  eiridence  objected  lb  waa  ieilt  ktSHii^  ^ 
ri«fl>(a).1' '  Tb^  (idtiit  iaC^ated  tf  deWtftJ  WM<Mr'h  W 
nOC'botoslatent  wHIl  the  flrrt  plea  that  tiie  defiMltiNi 
m^  ItMe'  betiU'  'bAljf  il  gnairtotte  for  iati{rtMer|''iHl'  - 
grtllitfttf  tKe'*»rie.'  : '■  •  '"'•  ''   '   ''''     -  ■'"■■'■  <«'  '""■•■''■  *' 

'e>Mtj>iAM  (wtch'Miti  the  iCt«Mv^.On<Ma'S^  ^ 

dMM  i>U/iM^  bhowed' eatme.  FirMf,  idi^' pistt  Ir'^dlfil' 
afl^r  VtMted,'^  HiA  bti  s]^ial  dertkblrrerV  MidU&iyilf "  ' 
ba«' iMT  W -(iur«d  by  verdfct,  a 'MpUfAAer  ■iHdill'^'  ' 
bHV^'  bitoMift«ybdr  thirdly; 'only  it  vehiM'tfe  ftUt^  {jfajj"'  ' 
be>  ^ted;  ti^  th(<  Jdry  WhWh  ttiedi'tlM'teiitt'iM  I  ' 
aayieaMd'iio  datnagi^s  on  those  ibi^  JAr  tUe^'pUhtiR'''''*'  *' 

FiHtt,  'tke'j[i)ey  vrbdld  be  good  oirapeaal  Jeiiluk^:^ 
It  iiUt'etiiy'Wnegeis  ttiat'th^defendatit  indorsed  Uii'M''  *"' 
to  the  filaintiff  iJ^tboiiC  bavhfg  or  receiving's^ -^iU^"*  '^■ 
bdf'kda«;  "or  tionnderatfon  iihtAmuiw,' MW'^W^* -^ 
res^etet  of  ^ch  mdorscnient.'^  Now,  th«'l(iiMr'ioiMfiMJ)^  -^ 
to  (h)er|pMtitiiFby  ibrbearthg,  at  the  defeiidaliA'M|UMi('T^ 

(fl)  He  had  alio  moved  for  a  new  trial,  on  the  gftwatl  that  iIm 
kad  b^n  permitted  to  ttate  the  termi  on  whkh  he  aoec|ited;'thoiijgii 
learned  baron  afterwards  repudiate<)  flint  portion  of  his  evident. ' 
part  of  his  mo(i6ii  was  refused. 


i 


IN.  TUB  EXCHEQUER  OF  PLBAS.  47*e    . 

to  9iie  a  third  persoa  for  a  debtj  or  the  benefit  receiyied       ^6^^ 
by,,|liat  third  person  at  the  like  request, .  woujd  i^^     ^^^fL 
i,||Ood  consideration  for  a  written  promise  by  tha       Eastov 
le^^tdaoty  though  he  did  not  corporeally  receiya  any   p     ^' 
M^^ud,  personal  benefit  (a).    That  consideration  might 
liajra  l^een  ^ven  in. efidence  under  tbi«  plea;  ibr  a  oon«>. 
adf^mtiom  need  not  be  tangible»and.'^haTiQg'Visnot. 
'wqijuadi  tg  the,  defendant's  corporeal  poisessiony  hut. 
iiay..i|Bd|wde.  tha  benefit  enjoyed  by  another  at  hbt 
leqaaatt    It  ia  sajd  that  the  case  of  the  gift  qC  the  bill 
)p  the  plaiotiff  is  not  excluded  by  this  plea;  .but  uolesA. 
n|^  ^firaosactian  is  nudum  pactuin^  the  gift  itself  would. 
JO^jLCOiMdantioni.    If  a  gift  of  a  bill  yests  a  title  to.  it 
n  4l0'4anaa,  it  cannot  at  all  events  be  sued  on  without. 
Miaf  or  piasi^ption  of  some  legal  consideration.    In; 
Hffflkby  T«  AtkiMsam  and  Otiers^  Mxecuiors  {b),  the 
plpjntiffjaed  on  a  note  given  to  him  when  a  child»  nine. 
Jim  of  age,  by  the  testator,  and  expressed  to  be  fat. 
nhe  received.    Hullock  B.  told  the  jury  that  the  note, 
bsbv  ^^'^  yalue  received,  was  primJL  facie  evidence  of 
■mBa  legal  consideration  sufficient  to  sustain  the  pro* 
■iiv^whicli  presumption  it  was  for  the  defendants  to. 
&f|;m^  .  He  said   that  many  good  considerations 
PJIJhf  jiave .  existed,  but  added,  that  affection  to  the 
l^^jijiff  or  gratitude  to  his  fiither  would  suffice.    After 
Brdiftf; .  fm  the    plaintiff  a  new  trial   was  grantedt 
A^Bfl^  (L  J .  saying,  '*  It  was  a  question  for  the  jury, 
^flliqf  the  nojta  was  given  on  any  legal  considerationr 
^,|,t)iiiik,  that  the  direction  given  to  them,  as  to  IjbA 
l(^^f|irj[  of  gratitude  to  the  father  or  afiection  to  tha 
^^JPPT  inqprqfper*"    The  subject-matter  of  tha  consi*. 
cij^ati^  imst  ifptbe  confounded  with  the  considersr 
itself.    If  the  gift  of  a  bill  is  not  excluded  by  the 


(«)/See  cases  collected  ChUty  job.  od  Contracts,  Sd  ed.  26 ;  also  1  R#l* 
^  SS,  v^49i  Kmg  V.  K'iIbni.  Sin.  873. 
M>SB.&aM3.    »KWmdhfidier.Spomm,SB.dLA\d.nX 

♦hh2 


4ff8fel  IM/.lUi;  fiXOHEQUBIUZKr  BUBAHJ 


BtAWMinH 


IftMV  9sbt^  jfiy&nsidenitioii'nih  ^  jpUa^iAfaei^irguiBfot  writ 
t6SB^  cUfn^lOKdu8,ifllMb«ri>tustiofilDAia-ai»|^  ontaicbliiuy 
fijMvdir      keiMip8ari0d/w»thfjiil;  ft^roniidfimtMOv/  ?Jltil  dvi  priO; 

«k ^    tidi)  fiAiPOtjbe'jri«iiftaii»d^n7fh0foaIy'^iflSwA)^^ 

4Mtofo£f«^ibUtWim«M<^i)itb«initri«i^  dWUdfeuUl 
tiUlilihefiisiMMoMy^  18  ^prc^todiq  XUaty  MiirfKr^iUiovii 
4nmliciDR*}dfmliQnMto  ji«iaJiineo0e|i^  arUiyaiiiaf 
MUer<(t:(ftftra4l(B.  niXbuf  mpviar  vma^  jtoiflvto  hnmnS 
Ul<pU||atiQnO»h.iM  a  4a*Mf\fnkb  a/tbU:/p^Bod  til 

attoMiilbF  «:bUli.ta:note4ifbTUef.pUMff.ll|a%i{iAoi^ 
ai  4oirti4tal^i>f  'liKKtingr  itQ  .)hi|iiy  .jfihcfijabttdtMrilipiHgn 
pf  MioMfof/^ht^tlpIaiillifrs  .iigteMIsu^^aidnrikfpsiwB 

pm? y flont' bi| /(ha ipayec) fto  iibe ^dlla^Bsiii'idieyfbfiBliS 

colMidiaratuAi.\dinIy<^}  >  ^Pdriumta  Ihe  ^fMMdall&  ^IhI 
b9urfa;4b]dMiy  e^i^Hebdertatotet^tik  bbvpfeiiiriliiai  »>A 
Ug^  Qt)impUedin\ihed^db»*tai)k9  wiithefrfta{riD^l^ 
a^i)i(Wr((h^tiAra«|iHi^1ieoiiaidf)ratibni^ 
p^rti^to.1rhA>hUlu^i0n:  Ahisr.iit)f««iii|M<m  ildhiUhblsiaq 
hAtwmtk  (^1  original  :pMrltOA/)  a«faitt  otfiiiotbdJB  kal 
pvml  fAPJQi^iiIm4»in  ^^pptfrt  ^)tliej,dtiuDte^#anAy 
lent,  paid»  had,  and  received.  .  Thuticf^dtn^lMnrav 
0^1^,4119)  idc^naantf^  tmrin^  h«^  anl9  ^epittrdBfldii- 
siiJUralioQti  //  E«Pat:i^0jB/  >lX]itej^uftltioni m^  jHwdwlAt 
pjka>i8  g0fid;«Slor(vbhiict?j;,IWto«ld  tbirrddftnbo|A«i 
lM9i^tliabk(ba4h«4pd4»rMil]»n'A^lk«9  f^flt^Mi\^ 

way  of  gift  without  consideration?  The  older 


6Me8  ttie  court  brfchig^s  fifeii^;')^^^^ 

(a)  Lef  V.  Jk(t)g|Bfni4^if5(  Jfiimt.  36;  Gi66  v.  ArcQ^(^:t)Jl«pB|.^ 
Sei  2  Bit.  Com, -Hq;. -?.««».  ^  Pul.  «49  n.;  Ba>lej  <m.];»(|i^^44i.||^ 
(6)  Stra.  f6i ;  Sowtrby  t.  Butcher,  ante,  p.  SSO«  r,]  ,n/  •!/.  ■:  'J 

Papcrbooki  in  Chitty  sen.  oo  Bills,  5th  edit  93,  n^  wid  in  Ojlligj0l 


FuwMiftfH 


l«U:ftodttUg'fl0(llttlj^re8dii<uif»f  riil^  {Am 

DftahrnMvlf  rinHclr  p<fiiil»)'i«>  ^  <vwdliiiteiiofbltliiit 
Date!  ofwsk  JnafM  vtjitti^  |wiyent.4lMnlli)4^iMk 

»Miv%i»£deitt#r«IJfc»nttit)))ig4it>[  tMt  ^^fe^tid 

Mfae  JtAeiloin((tlMt  I«Miiifo<vl9i^b>fW<cbMf  (lutttoiy  MJte 

wo  idblo   t)iIT   V fioljuiobigfioj  Juofljivf  i\i^  lo  vjiw 

m  WfUM^Ui^?  J^R^55U,n,,  As  ^5e(oii  x^, 

i)  ffil.  4  Vr«  4.,  Pleading  in  assampsit,  No.  3.  p.  xr.  this  ▼olome* 

IJjUjfiD  ai  baft  ,.11  .t^V  Jib»  lUc  .«:iU(  nu  .u>£  v:i)iiiU  (u   e«oo<}  i^qiiS 


S5l,,n.,  As  ^Setoii  x^Setpn,  2  Bro.  Clu  C.  610. 

^*^^^^M  M'tlL;-  -'"^^^^  ^''"''^  ^'"  '^^"^^^ 
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IN  THE  EXCHEQUER  OF  ':^LEAS. 

substance  as  in  stating  it  in  a  manner  which  raises 
an  immaterial  issue,  on  which  the  court  cannot  give 
judgment  between  the  parties  (a).  For  judgment  non 
obstante  veredicto  is  only  entered  where  the  pleading 
of  the  successful  party  being  good  in  form,  and  the  Te^ 
diet  being  found  for  him,  yet  it  is  clearly  apparent  to 
the  court  that  he  can  have  no  merits  (J).  Were  the 
rule  otherwise,  a  party  might  go  to  trial,  pasiBiilg  over 
an  error  in  the  opposite  pleadings,  not  touching  Ae 
merits  or. title  there  recited,  and  after  verdict  agunst 
him  successfully  rely  on  it  to  obtain  judgment  oon  ob- 
stante veredicto. 

Lastly,  if  the  plea  is  not  cured  by  verdict,  still  as  no 
damages  were  assessed  to  the  plaintiff,  on  the  issiies 
found  for  him,  the  verdict  on  them  is  void,  and  a  venire 
de  novo  must  issue  to  try  them  again ;  for  the  jury  wlio 
try  the  issues  must  assess  the  damages;  aiid  ifttiey 
neglect  to  do  so,  or  make  any  other  omission,  for  wbkh, 
before  6  Geo,  4.  c.  50.  s.  60.,  they  would  have  been 
liable  to  an  attaint,  the  court  cannot  ascertain  tlie  da- 
mages by  writ  of  inquiry;  Clement  v.  Lewis  in  error (c), 
Bentham^s  case  (rf),  Chcyneifs  case  (e).  It  may  beidnt 
the  whole  action  is  discontinued.  {Parhe  B.  TtlhctliW 
plea  is  bad ;  it  should  have  alleged  as  to  50/.  part  of  Ae 
bill,  that  that  sum  had  been  paid  by  the  acceptor,  vA 
then  concluded  to  the  country.  It  should  then  hi^ 
been  stated  in  another  plea,  that  the  defendant  piid 
the  residue  of  the  bill,  but  the  verdict  has  cured  tliose 
errors.] 


(a)  See  Stephen  on  rieadiag,  Itt  edit.  119,  citing  Ifobtft,  IIS,  ^'* 
Tauut.  386. 
(6)  See  Tidd.  9th  edit.  9f^,  cited  «  Saund.  last  edit.  319  c.Mlr  (r> 
(r)  o  Br.ic  B.  297.  7  B.  M.  200,  S.  C. 
(r/)  II  Rt'p.  ad  a. 

(e)  10  Rep.  116  b.  and  note  in  toI.  ▼.  iiew  edit.  4€d,  fisUiCinV     U»« 
caKi-». 


,  .^lexamder  and  Cowlina  contr4.    The  plea  is  bad  in       ^J^]? 

-.rr  ..  ..,r^   .  .  •«  uP  ■■  .  ..,-^.      .,     V    .'jt.,i~i^         -1685. 

inbitiiiipct  and  not  cur«d  by  the  verdict.    The  words 
''▼alue.aad-conttderation"  being  used  in  a  plea,  require 
|Mat^  s^dptniess  of  construction  tha^n  in  a  decIaAtioti,    Pratcheit. 
l^.«f|i^iguutn  pkdtum  interpretari  d  ■ 

S^fjentem;  J^o.  lit.  303  b(a).  Thi^se  words;  r^ad  in 
(Ptogpfifl^  senscj  must  mean  an  apparent, at^d  tangible 
qnvideration.     [Lord  Abinger  C.  B.  Your  ^rguipent 

,   thai;  th^  plaintiff  having  taken  issue,  whether  or 

■...'''■■'■•  ^1      "J    ■      ■  ■(«■'■ 

It    canaideratioB   was  had  and   received  from  him 

f  tlie  defendant  for  the  mdorsement,  could  not  give 

•  '•"'     . .  J  ■    .  '  ■        -I'll  ^* 

evidence  diat  he  had  received  the  bill  in  consi- 
sntion  of, his  forbearing  to  sue  another,  but  gould 
ily  pmve  a  .^ngible  consideration  moving  from  him 
the  defendant.  Our  construction  of  the  pfea  must 
)  more  liberal  after  than  before  verdict.  Parke  fi. 
apposing  the  consideration  to  have  been  the  pkin- 
C*8  forbearance  to  sue  another,  that  would  hav^  been 
nod  cpivndcration  for indorsbg  this  bill  (b).]  tf  the 
in  of  a  bill  of  itself  enables  the  holder  to  sue  wit)ioiit 
irUier  consideration,  and  is  not  nudum  pactum,  the 
lea  -does  iu>t  exclude  that  consideration  for  this  in- 
qnepipnt.,  HoUiday  v.  Atkinson(c)y  and  Woodortdge  v. 
nooaer  (a)  are  rather  contrary  to  the  older  authorities, 
m  the  latter  case  the  plaintiff  recovered  without 
actual  consideration^  the  not^  being;  payable 
ei  demand,. and  expressed  to  be  given  for  value' re- 

mdj  and  for  the  kindness  of  the  holder  to  the  maker. 

PiUans  v.  Fan  Mierop  (e),  the  court  leant  to  the 
opinion  that  a  simple  contract  to  pay  the  debt  of 
tnother  if  written,  but  not  under  seal,  needed  no  consi- 

<•)  See  iasCincet  coUeded  X  Ciiitly  un  Pleading,  4th  ed.  468,  SI3,  S70, 
^Xti,53l ;  new  edit.  Coke's  Reporif,  vol.  ?.  353,  n.B.  . 
(6)  See  PoppUwill  T.  Wilnn,  SUa.  36\ )  ante,  324. 
(c>  &  B.  £(  €•  501.  (<^)  5  B.  &  Aid.  X33j 

(f)  3  Borr.  1663.    Sec  per  Lord  Mansfield  and  Wilmot  J,  ,. 


vr,*' 


pr(9m4^^  ^f  ^b^)UUliH)tiUienf4mfii^'i9d8ldcifa 

8(0^9  a«i,9iiimt4,  giyiei»(  tft>j(|)e)'JioIdbr3o  4ntMUitAorf} 

^aljl,4^t^b0  a}l«iTe4»tP  Mv0i!»aiimDt  grfljcpniihitOlpipit 

Q^tuffQlca^iml-.widii  U  iiit^niftI\qi^dtoce,bf«).f;QqdVfcv* 

/^^«r«i  >Vv'.  JU(>yfi{iA)i).iMre  ^M  ciij^d  iiufetiiiitiignfhnflf 
ot^eF;,qatl^id€t'avttoP9.fio«^the.i)iUA«ludh  Me^ioftittb' 
«M^d,Jt>}(iai^.  t))e9K^ij[;£Mviw(S.>fa:iioiccf£Merf)ilDciiit 
Supply  11  tot. ftbi«f.c|ttct8tioiiM  [lD(>£r^6tfi  (fonl^lMibvfivUdi 
cain^oiiiher^.  cm  jdemttorarr  t«  a  (p\^  iii'  liiBfciilfioAatiH|i  2 
Mm»iiO&pr/^  y.i^a0nqd^(iw|di  tatadiltouiihafri  tUkt  dib  4 
f«^Kwiof  v(uiI..q£  (Miteidei^ttoii^icimtKUiiKijointfiiiiiitti  .Si 

(c)  1. East,  104.  ,      ,-.  (d)  A  But,  79* 

(/)  2  Br.  Cli.  C.  610  ;  but  sec  Lord  IUdadah*%  note,  5th  cd. 

(i)  I  Taunt,  «2k    .  .  (fc)  5  Tiuij^.?^!  t.  <  ^     -, . 


iti^f  iaKi0iMiiiMi>ttftet>  tb^'bilt  becanne  dtie^  doM  tfot       HiltM7 
m^iw  d0lbDC«^lf  •t>Wdedf/'widi(mr 'goiiig  6n  to  aver      ^^^ 
m$bb)ifMtMlf*'ga9^  tid ' idwtridertrtten;  aiid  wegav^      £a«ton 
M^  «aliicw{li]<^lf  PUtant  v.  ^n  iHm^p  U  no  knger         v^ 
Retain  <hi8fa^eiiklkoiillMd>  to  ton^  rece^ed    ^''^''^^''^^' 

0ii^JkMiant  tcff  the ' iddoraeinetot^' And  doe^- ri6t 
imAm  toniidehitioMi  MpeiviMl  fer'U  by  ahy  "other.  >  If 
[ifaffldiiid'4»eeDf  dra#ii'  and  Indorsed  %(f  the  defendant 
Bie  .{dfldnciir  ^f  Ae  vd^ett  of  tlie  acceptor  Maddoek 

i^hitniiiien  a  con^derAtion  wouM  have 
Mb  tte  plaihtiff  to  the  a<icei^tor,  whd  might 
m  ^aarf«ledt)i  '^t^ini^  v.  WUkinsoii  (a).  The  ques- 
1 4!^  «4Wdt  ^f  oocibslderation  damtiot  arise  in.  actions 
fpiivaief Vfaitist  <indof ser  as  the  sole  defence,  fl5r 
MiUUKijp^  of  tliy^'iicceli^or'  is  the  defendant's  consi- 
m^imiUv*iJilBA>Miiddock  and  the  defendant,  whose 
It  ^adevtakhig'  the  Uil  ms.  Indorsed  it  jointly  with 
ncaMottsnt^tlie  latter*  eocdd '  not  hare,  insisted  on 
atad£)ceBindMlatim^  Ptioe '^^  Edimndi  {h\  Perfect 
Wi^pr!fgv9{(i^i)n\PopplBmUfv  TFlAum  shows  that-the 
■t  of  )aiiMiek^i8  w  good  eonsidemtion  ibr  a  person's 
dBogBimnadf  Ibyia  WIL  ^at  case  was  cited  for 
it^^nKV'n  iSddrsri^'tV.  But€^{djf  fry  BayletfB., 
DoHded^ihiAH^ihe^doiidd^ration  of  a  bill  need  not 
y ■arilf'^Be'  iucfa  as  #oafi  maintain  anactk)n  ona 
■UalVottftraod'^i  QDhut  transactiot^  was  a  mere  gift- of 
S  laHibjc'ttfae  drawer  te^the  payi^es,  die  pkintifis^ 
flwitenBipsididpatiiWi^  moving?  to  the  drawer.  [Lord 
}nMger  C.  B.  Can  you  say  that  the  drawer  in  that 
IP';llPld^,iiQt  oonsideratiotnif  he  desired  to  cover  his 
other's  embarrassment^  and-  volunteered  to  pay  th6 
ht  d,ue  froth  him  to  save  his  credit  ?  On  a  similar 
vmnd,  all  ihe  cases  in  yrhich  detriment  to  a  plaint 


■I  '.■•:'       >  1- 


(•}  t  Bylr  AUoli  die.  See  jadgment  of  Parh  J.   (6)  10  B.  k  Cr.  A8¥. 
(0  6  Miiii,  '  '  (d)  AnUi  p.  Silk' 


*Hik  IN  VHE  BX€!HBiQU£IV  OFinnEAS. 

Hilikry       fMultJilg  firotti  Ills  rdiaiiee  OD  tU#  pnlniiwt«ffkifteMl- 

J^^      tlntv-Iiakfbeeh  held:  to'be^a  good>  odBsidBntkmrilbr^Mdi 

bnt^H     "ptWiiMfy  would  be--taohNl«d4iy  tUi0ipkm  *mk>  rtMiiiiin; 

p    ^'         >ft  ombsideratioti  bad  xtar'teceivcd  b^  Ibs'  MoMaift. 

Now  tliie  «>avte  hiiTe  hd^i  ^thuMUf  iii  defedaantliwVi^ 

•  _  _  _ 

a  party  who  guarantiwi'the  «ot  of  Modm  rfleoeitoi>M»' 
ccttMidention  for  incurring  that  liability :  his  object  is 
not  tangible,  being  either  to  help  his  fMend  to  obtwn  ere— 
diit  fof  hiiil,  oi'  tH^  like;  jetii  h  eqtUdiy  ^tiUfed  U'tiiaC 
aid  is  rendered  or  that  credit  afibrded;  arift'UftlfcMRwre- 
fore  held  liable,  subject  to  the  provisions  of  the  statute 
df  fratfds  tu  to  form.    Thri  cori^d^rMoki  W-O^"^ 
gtfiir&ntied  Kris^ti  ftom  th^  gtXkU  hAi'dbbdlHi'Ui  ikNUi- 
4uMc6  6f  tiie'  ^irorid^e ;  the  coMiaerafldi  te'ihU^pilltf 
^dnidtteliig  J6  Die  obttiiniri^  Ifae  btijieef  fe  tuaiA'^fm, 
6f  obtaining  i  b^6fit  for  ^'  ffl«JhA.   EllfcH  'Ulii  k  H^ 
hii  ilonaiaen.mil  <)f  a  difl^^^t  Urid.^'-  <iufl  Wv ^tHak- 
riMi  Ueti  hi  debt  the  Jilea  Wdtdff  '^i«)lp»'tiil?Ni>1liiiiii 
suffident;  btot  though  the  |ilaihtiff 'liligA^  'H^it'galn 
cause  6f  actidti  tfgftinst  the  dilteioSM/il^be^ia^tlk 
be  the  form  ih'  whlcfrft  should  b^'btWgIH(^.""nfe 
plea  shUuld  hate  iitatdd  that  the"  faitkktmni'WUPiil&k 
^itttoiit  a  good  aiM  te^,  6t  iiny  ^^o^Bmitm^,''l^mk 

B.  In  Itaigei  V.  ScMm'iti<iie-ilMayi)di&f''my'hfWe 
MiinkiiKhi,  hot  in  W^'ti^varstfrf   Wd  aiiftMihttiifeice  t 
cut!  li&ppCAj  for  thiis  pf^ti,  profiMffii^  to  tfuiwer  T|MilT«  ^ 
a^sweri  hot  the  Whol^,  btit  thilt  "piift  Bfi^filll.'"^' 
dih'a  rtpAeader  be  granf^  ih'jfktbbf'df'iflte'^ 
diftkiiig  the 'first  fkhit  ih  ' t>ieadfiiif;  it'-^'^^^l 
gran^  111  a  ciM  whttr^  <h«  codrt  be^^^iMiib'iiiUtfW 

fa)  See  Anon*  nntdtts,  485 ;  Preeman  ▼•  iWrnoii,  not.  Rl  ol. 
(6)  &i)!rag«  4te.       (t)  it  Ts  a.  439^       (li)  1  yffm.  Simid.  SfT  «. 
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ii»M»with#iit  sending  tht  case  ^t)«(n  again  <a)^  Asito^he       Hittty 
taaisshm  to  assdis  ^damages  on  the  \kiu68*  fciitid  for  .the       ^^^K^* 
fUMS,  tbe  gftypnd-  for  not  ^aitarding!  a  Irril'  of •  ioquirjr 
loiido*  a^i  waa,  that  -the  vemedy  bjft  attaint  under  34 
JBim^i.  iu7i  would  tbertoby  be;  lostj  bal}  aa  (bat  pfO- 
iaaadiiig,  aa  liing  Obsolete^  has-been  fimmlly  abolished  toy 
AVFeo.  4s'C^M. ^  60/  since  Xeiai# f«  CkmmU  waa  de-^ 
dded^  eesaaoie  ratione  cessai  lext  I 


•"l   •     ii  ■.  ■"■    ■    ■   ■ .  .         ■-...■:■.  .  '    !  .         •  ■•■      .'.'i 


J.  II 


Oil  i^-fttbiequent  day  the  judgaoent  of  th^  ppurt  yras 
4p()yecied  by, 


•  lUji   T       .■,-..■.  .  .:.;■■...■ 

.^>,  ^r4  ABVfftfSL  d  B. — This  case  oame  before  ^s  on 

%fmlp,fi>r  enti^ringup judgn^^t  noB  obstantjje  vereflufto 

^.  the  .first  plea;  and  the  question  being  a^  matter .  of 

Imfipf^aDoa  ^pnce  the  new  r^ilesj  we  thought  it  ri|(ht  to 

fpjkie  Ik  shprti  tiaqe  to  consider  our  judgment.  ,  7^  de- 

jf^^nfa  th^  4^aMfx  of  a  biU.  of  exql^iapge^  iff  sis  ^sued.  as 

fil49if^.|by  bis.  jjipmediate  indqiseei*  > -The  dj^t^j^i 

:p|(9pde4  ^t he  ind<ffr8^  the  bollto  die. p^i.9tii^,, without 

Ifffvpilg,  9r.:roqeiving  any  value  or  consideration  what- 

^(fpfrer  £br  qt  in  respect  of  such  indorsement « and  th^t  he 

^^f^flfift^Mt.  af3^  time  /any  vahie  or  consideration  jfo^  the 

-a!^^(^ind9ysffae^^t^  Issue  having  bieei^j^oined  on  ti;»is)^|ea, 

^Ib^.jiiry  baTe  found  for  tlie  defendan^^  viz.  that  tl^iere 

-jflfa  ^rCO.n«dei;atif|a  for  the  indorsement  of  the  hjll.  | 

-,  „fi^  fliftJi/W  ,waf(  afterwards  mad^  to  enter  up  judgmept 

^Qf  ihe  p^aipriff  notwithstanding  that  verdict|  op  ^the 

^jywmdthat  tl^e  plea  was  insidficieiit;  and  a  rule  ^yiiig 

]fft^,  ^n^ited.  ill  la^t  Aermi .  the  case ,  wi^  yery^  Icsarn^y 

mfgMf^  oi^  Jipth  sides.    We  have  cons^def ed  it,  and.  axe 

4ff  cqpiiaion  that  this  plea^  t^iough  it  .would  be  clefir.ly  bad 

on  special  demurrer,  is  aufficient  after  verdict.      It 

would  have  been  bad  on  special  demurrer  before  the 


i^^S^  IN/nHfl  fiXOHCQDBIUDV  VUBABl 

UiUir       iMefgenerilltouhBicanifeipfeal^ptiktionitUcrfiiii^ 
^^^     a«ioiiiiit  ttoifao  igfenenrali  iamei  bhljp^i  qporl  idad^itaii|i|itHil^ 
£A9r9jf      iiii  fthai>.')ttntxei  thiMe  jrub^i  ibdi"li  pieaiifaHi  'te  diyii 
ptirled. !  i  iBcibrbftbBjr Mv^nade^tberdafnOiUit^^^ 

proi&i«fi  liffiiMativdy  )thd  ioobs^ 

^nfeto.ietiQiltidBr  tbe  ifwtoditbe'tfibisBctvMBigrl^Kk 
he-.inteilda  io\tdf.'jm\ uii  mAence,-.m\imBitii^^^ 
tbfttftbn  pI«idtiff)liRdiiio<nglit  itoi  Mtmeii'Mm^td  ^ 
httai,.,bjf  the  InniMi  aHiioiUifnlbeipbi,  seali  lMlioM(| 
wU^  tfabobjcecbnii^  *ii{fof^afliplOjjthifrit'i#tfmnMl^ 
cteiiiioaatibiii'bUl^iir  gi«teiii  fe#  &  ^iMMideMidti^  MMP 
Mfterwairdi>,.failed|'  or  di  )a"gttifblltig»  «riltoiili«K"  M 
mtet'Of  dicse  inttnM^  pritcAi  fiiitoii#i4Mlde^'i[ifi]ir<to 
givei  bjitt)widcftiidiitit,'(bi«mM0y«i^<to  edD^M  ditf 
phiqtiffitfor^  M^4iifttiF«n'M  T>rtef'dCt<M''toiiMltoatfhilM 
Bill  tfa6«tf  niton  of  ^thtf  km  vA^i  W(T^liAAA^t&flMf^ 

viiiithattiWpkinfiffiU  ^egimS^MfoAdnfitiitithf^ 
hSkiukk  tiMt  weufal«fedii«r.thepkiiiciff(^tlie«biiw)d^ 
tioni.  n  Ibefiire^  f  GUbfiiotJ  tb  iher  i  btil-ddh^^ipkptfii^tfw^ 

affiimrtiRreJii'JijiHij^  /i  <i  ?rilt  ii.iit  ylnjfd  'j7/     .norjm^ii 

Being  of  opinion  that  the  plMJwitfM4diVd<blWlMi|) 
on  flpedial  dembrii0i^i(ai^if^*Jillf<ke(lM^Wt^^ 
rnlea,  tk^iqae8tio»JMr6:ii8/>Uetii^f||ftilf  ||Mnif4ldtat> 
whUhittte  jui^>haveiifeaisd!fiivttfae  dbftiidMll(  kw  ffie 

not.  •»& iadear'thati at .«ha'tnU>boda)[«f«kHaWiM^ 
Ub6%itOigp!Ui0aqdsno^'iwith  re^pMrif^ltaPOdliddli' 
ration.bfiA&bilFy'iiidiwft  Ibdst  aitoiMn'(|i4l«0«lididkftltf^ 
ant  Jlasrfliitilkd'lQnitdir  «o  a>*efft0t,iika^  tlfatnitfi^Mbil' 
wai'iikdonedimtboiitQOiiaidteiUiotuiiinolii^.no'j  nrrioe  tfv 

tipoa  the  piurticidaviniodtoof  pleadU^^UtJ^^ 
8ideiiBtidto>  itet  plwiitdblf  m»«obi«e^^ 


DI/^!flHB  XKQHfiQXIBIDiXff  fiUBAEU  ^j^ 

Ri  ai^  iwdiuifjif  eqriaiderpdbii^  i<UiIj  iHitiiaeQMil[tr^5^      Bifi^d 
lMfeiil]rflk#tbieiIl)f'itoi«doBsti^J^^  Pitir£l«r>r' 

■  iliiiiiiHir>ti**  crftfocbeaiAKCtf/tg  snif  AahivaipM0illi|( 
if )pgtinig»'iB8£t»  tocfaitetlmn;  tal}  wbidbp i0  was)l^aid(* 
rrf8COiaitetiaB8,f^gooAao  themielfln  fot  kUoiMiigW 
IQ  tefewbichsDQiiM  «ot  b^BaiditbfliR'ilaJbadii  bdd  J^dW 
iMted)Ijm  ,niipiwid,nl^i<ihab  defbndairfiliibsBU!.} 
foiMilirfi9iffoBi9lifmi>Aato'tlua  Qt^Miimjtb)tbfa  fUw 

t  i0f9i))xilAk4»  ttntWNW!i»od  ^uLi  IptRgiaigeJjbe^taid* 
tomi^M)A*t9W«i^atioihq  Ktfflnnnisotti^ltDiefatt 
b  iRP^Hiftf  W«kb0i^llljrf«ivipgrthf9.i^Mirtt^ftMl  Imni 

lpiA(AfMii«ol)fiMi«mi«))^  bftttflSQitfiSMOmuimee/ 

li^i|nM4qiQ«grrbfe'fiHtlyyiliud  tchbitiiei  r^udlnd  f«>iiiiH> 
ratkni.  We  think  tbat  that  is  a  sufficient,  anirifttcilb. 
lttpiliid)6-tlNbllilVMtklliq  0({) ;)/;;!)  noiniqo  'io  pnioM 

liNilie^ibkaiiobjofitiife  tftiectbQriii  jtbatii  UII^^zh 

kf  wd  jdMil)iKAdi)  wfindfirteiiMaibMdulldij^tlHnaii^ 
ihfiAFrWgfli  otiiiii^fHraiotfj  fllial^v/FiHmnfaur!^  ion  fiHiMab:  > 
iiMtfppgrfwgtjtbtt<MJ3totgdt,  ii  mi^t  iBfteeisebse  be* 
AMlUQlHidoniti^    d^iwitihouti^iiMaiv',^ 

liMJidPlAH^  cMid  «lliy^»^^  oaifberf^dnUtfaat^Uem^ 
IS  Mme  consideratiim'OftAaotioD^pertbMlxi^ald^de^' 
iitof«(Hi^«tteri^j|»i^%  ]*lete6tb*otta«ipetiMA|^aritaat 
hIo  loBfilsKetiilnlattmirj  toMraL  (lavbirindqafibctioii;  • 
NidbWl^ilwimiidMaiiM  tlXiho^ 
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Hilary 
18S5. 

Easton 

V. 
pRATCaiTT. 


for  I  think  that  though  it  may  be  true  that  a  man  wba 
gives  money  to  another  cannot  recover  it  back  by  ae« 
tk>n,  yet  that  if  he  promises  by  parol  to  give  moliej 
without  consideration,  no  action  at  law  lies  against  bins 
to  recsover  it.     I  do  not  see  bow  the  fact  that  Ae  pro^* 
mise  is  in  writing,  not  under  seal,  can  make  any 
difference,  or  give  any  more  right  to  bring  an  actkm 
than  if  it  were  oraL    The  law  makes  no  distinctifin 
between  a  written  promise  not  upder  seal,  and  apio*. 
mise  by  word  of  mouth  (a).     A  bill  of  exchange  is  mm 
assignable  contract^  but  between  the  .parties  privy  in 
contract,  it  does  not  differ  from  any  other  parol  pn^ 
raise.     Can  a  parol  promise  to  pay  or  give  at  a  fiitue 
day  be  in  itself  a  consideration,  so  as  to  found  an  action 
for  a  default  to  pay  accordingly  t 
.  It  is  true  that  if  a  party  receiving,  by  gift,  a  faiUan 
which  others  besides  the  giver  are  liable,  shall  recover' 
its  an^ount  from  those  other  parties,  the  giver  cannot 
recall  or  recover  the  gift;  but  the  question  whether  he 
has  bound  himself  to  pay  the  bill  is  very  diflerent.    As 
oral  and  written  promises  not  under  seal  are  alike  eon* 
tracts  by  parol  and  of  no  dissimilar  obligatioii  in  law, 
so  we  think  that  for  the  purposes  of  this  argument  a 
gift  of  a  bill  would  not  be  such  a  consideration  as  wonld 
sustain  an  action  on  it  against  the  giver.    We  aie  dieie- 
fore  of  opinion,  that  as  this  plea  in  efiect  allq[et  Aat 
no  consideration  whatever  was  given  for  the  indorse* 
ment  of  this  bill,  or  had  or  received  by  the  defondaal 
that  account,  it  is  sufficient  after  verdict  fiir  die 
ant  on  those  facts.    We  cannot  therefore  disturb  dui' 
verdict,  and  this  rule  must  be 


Rule  discharged^ 

(a)  See  per  Skynner  C.  B.  in  delivering  fhe  0|iinion  of  tbe  cowt  of  < 
in  Hann  v.  Htigkei,  7  T.  H.  350,  n. 


LvttL'^/^t^r  Br/Wen,  AAminii^trattwr  of  J.  Savn- 
iyidtSta%  against  Dakiei  Britte*i,  t^EERor,  and 

JQ^EljI^tJiTTj  by  t|ie  administrator  of  Saunders,  on  it  is  no  de- 
an jipdentiu:^  of  leasq  by  Saunders  the  intestate  to  ^®"^®  *^  '^'^  ^^ 

T^         ,  ^     ,  /.  .      r.  t       •"  action  on 

e  |J9I^,  4f;^ndants^ :  of  certam  lactones  and  machi-  an  indenture 
ry^fy^ipjl^,  8^  upQi^  the  tenepients  therein  men^  ^^^/^^"^ 
kn^  whid^.liad  bcteq  ipused  for  carrying  on  the  tra^e  party  who  has 
a  f|a^|^^an4:CflendGr^rs  for  six  years  and  a  quarter,  xupt,°that^e 
mtjitt  fbirty  ^ysi  commencing  25  Jkfarch  18S0,  at  a  ^^endants^ 
rta|f),p;ep^  pay^Ie,on  the  usual  quarter  days.    The  have  per-' 
deajkBr^.  movMed,  that  at  the  expiration  of  the  term,  ^^^^  ^^", . 

V  ^     ,  [      ,,  ,  ,  .  o  ri  '        1  coTcnantswith 

e  defendants  should  leavQ  machinery^  &c.,  of  equal  the  assignees 
lu(|,,<K,pl;ioi|ld  pay  the  difference.  Breaches:  Non-  jje^t^'"' 
^yifij^.qi^  )9^  aii4  Aat  although  the  term  ha^  exr 


i.ylip(i?f^d^i?te  have  not  di^Uvered. up  machinery, 
c^jf  ,^gpii^T^)UjB.  .Plea?,  by  Perrotf  and  TTa^ij/ 
^  .ffon  f^Jj^ctuffk,,  ^dl|y.  That  at  the  time  of  the 
!ii4f(^jtl^:jiia^:biiiery  lyj^s.held  by  tlie  intestate  Squn-' 

''"'/vlft  ^Tjf^iJ^F  P.-',-^^^^  the  other  defendant,  and 
M^fjt}]if^.]b^ejScJ|d,  interest  in  the  premise^>  witl^  the 

'^fflWff^^^^^fy-  jS^Pi  r? ^  "^  -^*  Britten  till  he  became  a 
iil3p(l{)f)  ,.,The/plea  then  averred  the  proceedings  m 
i^f2HP^>  ^^  -0^^  assignment  pf  all  the  bankrupt's 
sef^fJU^jjpli^.prenpseSi^  with  the  machinery  &c.,  to  TT. 

{yq4,^^..an4  tl^at  on  the  expiratipn  of  the  term/ 
^tBf^»1^^.  ,^^^*  ^  two  of  the  defendants^  paid  the 
^^fff^^{^.T^!^  .an4  did  yield  up  to  the  said  W.  P.  and 

machinery,  &c.  iippp  the  .demise^  premises,  of 
Ual  value  to  the  machinery,  &c.  in  the  declaration 
-xitbMlp«MiAe^ett|)on  they  pray  judgment.  Simi- 
^  to  the  first  plea.    Demurrer  to  the  second,  alleg- 

Oft)  "  For  the  use  of  Jane  Britten,  and  until  she  shall  dalj  applj  for  and 
^^  lettm  of  administration  of  the  goods  of  the  said  J.  S" 

TOL.  IV.  H 


BfilTTIN 

V. 
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1834.  ing  for  cause  that  it  improperly  offered  matter  of  mere 
trust  and  equity  as  an  answer  to  an  action  at  law;  that 
although  there  are  three  defendants^  and  it  offers 
Britten,  matter  in  bar  of  the  action^  yet  the  second  plea  impro- 
perly prays  judgment  as  to  two  of  them  only.  The 
Court  called  on 

M'le  to  support  the  plea.     The  defendants  hate 
handed  over  the  bankrupt's  property  to  the  assignees 
as  the  law  would  have  compelled  them  to  do.    This  ii 
analogous  to  cases  where  the  bankrupt,  having  a  went 
legal  estate  in  trust  for  others,  and  also  a  beneficial  i 
terest,  the  legal  estate  has  been  held  not  to  pass  to 
assignees,  but  to  remain  in  the  bankrupt  for  the  pur-^ 
poses  of  the  trust,  while  the  beneficial  interest  vests 
his  assignees.    [Lord  LyndhurH  C.  B.  The 
are  substituted  for  the  cestui  que  trust,  and  all  his 
neficial  interest  is  transferred  to  them.    Alderiw 
If  they  the  defendants  had  not  paid  the  assignees, 
could  not  have  brought  the  action.     Lord  Lyndhmrsi 
C.  B.  The  assignees  might  have  compelled  the  ksaor 
to  sue  for  their  benefit  in  his  name.]     Scoit  v.  Sm^ 
man,{a)  and  Winch  v.  Keeley{b\  show  that  courts  cf 
law  will  take  notice  of  equitable  rights.     The  le«or 
has  brought  the  action  without  the  consent  of  the  tf- 
signees.     [Lord  Lyndhurst  C.  B.   That  is  at  law  cor- 
rect;   the  defendants  have  their  remedy  in  eqni^* 
The  accurate  administration  of  justice  in  both  tribv* 
nals  requires  that  their  jurisdictions  should  be  kepti^ 
parate(c).]     But  though  these  defendants  may  not  b^ 
able  to  enforce  the  rights  of  the  cestui  que  tn>8t>SiS 
plaintiffs   in  an  action,  they  only  here  seek  sheifctf 
under  those  of  the  assignees.    In  Carvalho  v.  Bmdfii 
lAiikdale  J.,  says,  "  It  is  quite  clear  that  die  Mfi^ 

(a)  Willes,  400.  (6)  1  T.  B.  6J9. 

(c)  See  Bautmmi  y.  Badmtitf ,  7  T.  R.  e%Z,         (d)  4  B.  &  Ai  ^ 
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it  vested  in  the  assignees  all  the  personal  estate       18S4. 
efiecta  in  which  the  bankrupt  was,  at  the  time  of 
th^   bankruptcy^  beneficially  interested  with  the  stetu- 
toK3F  exceptions  6  Geo.  4.  c.  16.  ss.  81,  82.  86. 112,  but 
as   'Che  object  of  the  assignment  of  the  bankrupt's  pro* 
perty  is  that  it  may  be  applied  to  the  payment  of  hia 
debts,  it  is  equally  clear  that  nothing  passed  by  it, 
which  the  bankrupt  then  held  in  trust  for  others,  or 
in  nrhich  he  had  only  a  mere  legal  interest."    He  goes 
on   to  show  that  if,  at  the  time  of  the  bankruptey,  the 
banlarupt  possessed  a  possibility  of  interest  from  which 
a  benefit  to  his  creditors  might  result,  the  whole  would 
ftmm  by  the  assignment,  and  cites  Scott  v.  Sumum^ 
Wimck  ▼•  Keeleyy  Carpenter  v.  Mamel(a),  and  Glad^ 
fibme  T.  Hadufen(b).    The  assignees  having  taken  pos- 
taisioQ  of  the  property,  the  common  law  acknow* 
Mges  their  right,  and  the  defendants  cannot  be  called 
en  to  pay  damages  for  handing  over  the  bankrupt's 
pieperty  to  them.    A  court  of  common  law  will  take 
notice  of  legal  and  equiteble  rights,  and  if  they  can 
diitiiigiiigh  rights,  they  can  recognize  duties  arising 
firoa  them.     [BoUand  B.    In  Gerrard  v.  Aylmer{c\ 
Ae  defendant  A»,  being  indebted  to  C,  a  bankrupt. 
As  defendant  and  the  bankrupt  became  bound  to  M. 
L,  for  the  money,  in  trust  for  the  bankrupt;  a  commis- 
noD  then  issued,  and  this  debt  was  assigned  to  the 
plaintiff,  a  creditor;  M.  L.  died,  and  his  executor  re- 
leased the  debt;  it  was  held,  that  the  interest  of  the 
ianknipt  was  transferred  to  the  creditor  by  the  ste- 
tel^  and  that  the  release  was  no  bar  to  an  action  of 
debt  by  him.]    That  shows  that  the  Court  will  take 
noCioe  of  the  beneficial  interest.    So,  where  goods  had 
liacn  sold  by  a  factor,  on  credit,  the  beneficial  interest 
ef  die  principal  in  the  price,  prevailed  against  the  legal 

(a)  3B.&P.40.  (b)  1M.&S.517. 
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1834.  interest  of  a  bond  creditor  who  claimed  the  price  ] 
the  factor's  assets;  Burdett  v.  Witteit  {a).  [Loi 
Lyndhurst  C.  B.  Does  the  statute  enable  the  assii 
nees  to  do  more  than  the  party  beneficially  entitled  \ 
cestui  que  trust  might  have  done?  He  might  assi{ 
his  interest.  Does  that  make  a  difierehce  as  to  tl 
party  who  is  to  sue?  The  legal  estate  is  still  in  D.  il 
Briiien,  and  an  action  would  lie  in  his  name.]  [^Pati 
B.  Does  the  bankruptcy  make  any  difference  in  lai 
Your  argument  is^  that  the  plaintiff  is  trustee  for  a 
of  the  defendantSi  vix.  the  bankrupt;  can  the  act  i 
more  than  vest  the  trusts  in  the  assignees,  so  as 
make  them  hold  for  the  creditors  what  was  held  befii 
by  the  cestui  que  trust?] 

It  vested  a  right  in  the  assignees  which  might  ha^ 
been  enforced  by  them  against  the  defendants,  und 
the  bankrupt  act.    [Lord  Lyndhurst  C.  B.   Direct 
they  brought  an  action  you  might  have  filed  a  bill  f 
an  injunction.]    Trusts  were  noticed  in  Allen  v.  / 
peH(b),  where  the  assignees  recovered  from  the  tr 
tees,  under  a  marriage  settlement,  dividends  wl 
they  had  covenanted  to  permit  the  bankrupt  to 
ceive.     [Lord  Lyndhurst  C.  B.   No  doubt  we  im 
trusts — that  is,  we  know  what  they  mean,  and  tha' 
beneficial  interest  differs  from  the  legal.] 

Hansel  was  to  have  supported  the  demurrer. 

Lord  Lyndhurst  C.  B. — We  have  no  dot 
the  subject.    We  must  decide  here  a  point  of  I 
cording  to  the  rules  of  a  court  of  law.    If  the  i 
lead  to  hardship,  the  defendants  may  apply  to 
of  eqiuty,  where>  if  the  application  is  in  time,  t 
have  a  remedy.     We  constantly  take  notice 
trust  is.    Here  the  assignees  are  substituted 

(a)  t  Vera.  638.  (6)  8  Tionl.  ♦ 


Britten 

V. 
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cestui  que  trusty  that  is^  by  the  operation  of  the  statute        1834. 
6  Geo.  4.  c.  16.     In  Gerrard  v.  Aylmer,  cited  by  my 
brother  BoUand^  the  action  was  not  on  the  bond^  but 
on  the  debt  for  which  the  bond  was  given.  Beittbn. 

Parke  B* — The  only  case  which  applies  is  that  in 
Palmer^  and  that  is  dbtinguishable.    The  bond  was 
there  given  to  secure  a  debt,  not  as  an  extinguishment 
o£  it;  and  though  the  bond  was  extinguished  by  a  re- 
lease, the  court  held  that  the  debt  was  not.    No  as- 
n^nment  took  place  at  that  period  of  the  bankrupt 
|ji.i0V8y  but  the  commissioners  divided  the  goods  among 
creditors. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff. 


Knowles  against  Lynch. 


JUDGMENT  had  been  obtained  in  the  Palace  The  court  will 

Court  for  60/.  of  which  20/.  had  been  levied;  the  ^^n^f^i'^S" 

defendant  was  not  to  be  found  within  the  jurisdiction  inferior  court, 

of  that  court,  and  had  no  more  effects  there,  but  he  \^^^  ezecu- 

l^ad  other  goods  at  Hull  'ion  thereon 

*^  pursuant  to  19 

Geo.  3.  c.  70. 
Coiwyn  moved  for  a  certiorari  to  remove  the  judg-  s.  4.  though 

^ent  into  this  court,  that  the  plaintiff  might  issue  exe-  §ebt  has  been 

^tion  for  the  remainder  of  the  debt,  pursuant  to  19  levied  by  pro- 
r     A        tmfx         M       r»ii  •  1-         1         1  cess  from  the 

^^0.  o.  c.  70.  s.  4.     The  section  applies,  though  not  inferior  court. 

^  express  terms,  where  part  of  the  damages  have  been 

•fined. 

Lord  Lyndhurst  C.  B. — The  preamble  of  the  sec- 
^  seems  to  contemplate  courts  whose  jurisdiction  is 
<"dy  to  the  amount  of  10/. 
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18S4.  It  being  certified  that  such  interference 

as  to  judgments  in  the  Palace  Court,  and  thai 
the  practice  of  the  King's  Bench,  the  Court  gi 

Rule  absolute  in  the  first  ii 


Anne  Byne  and  Catherine  Cann  Lipptn 
Infiuit,  by  her  next  friend,  Anne  Byne,  ag 
W.  CuRREYi  and  Others. 

SlSKu  S^^  IfENRY  CANN  LIPPINCOTT 

directs  that  dated  20  July  1822,  duly  executed  to  ] 

l^acies<<  shall  ^States,  bequeathed,  among  others,  pecuniary 
be  paid  prior  to  the  Glocester,  Bristol,  and  Bath  Infirmai 
and  other  lega-  ^h^n  gave  the  following  directions,  ''which  thr 
^iPh'^^  '^?'  table  legacies  I  direct  may  be  paid  out  of  my 
shall  be  paid  estate,  prior  to  the  payment  of  my  debts,  and  I 
year8°f»Tc  legacies  hereby  by  me  given  and  bequeathed. 
from  legacy  all  my  legacies  to  be  paid  within  two  years  ; 
emption  from  decease,  free  of  any  deduction  for  tax  or  duty  < 
{!"V  J* "®'  ,  wise  howsoever,  and  that  such  of  my  said  lej 
legacies  only     shsJl  not  be  paid  within  that  period  shall  carrj 

as  are  pajrable  ^t  4/.  per  cent,  from  the  expiration  of  the 
within  two  *  * 

jrears,  but  the    years. 

^au'iy'^^.       The  testator  then  gave  certain  freehold  ai 
cles,"  will  ID-    hold  estates,  particularly  described,  and  all 
given  by  a        sonal  estate,  to  trustees,  whom  he  also  made  h 

Subsequent       tors,  upon  trust  to  convert  the  personalty  inti 
codicil,  which        ,  „      . ,  .  .  1     \»     1 

is  made  and  to  sell,  with  certain  exceptions,  the  fired 

payable  at  a     leasehold  estates;  he  then  directed  that  the 
different  time.  ' 

should  stand  possessed  of  the  monies  so  arisinj 
trust  to  pay  his  debts,  and  funeral  and  testi 
expensed,  and  the  several  legacies  thereinbefor 
given,''  (except  the  charitable  legacies  which  ^ 
paid  out  of  the  personal  estate  only,)  and  if  i 
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the  deficiency  to  be  raised  by  mortgage  of  any  part  of       1884. 
his  freehold  lands.  _ 

On  26  May  1  SSd,  the  testator,  by  a  codicil,  gave  lOOM*     and  Others 
to  A.  B.,  to  be  "  paid  immediately"  after  his  death*      ^  *• 
In  July  1829  he  made  another  codicil,  containing  the    and  Others, 
following  bequest: — "  I  giye  to  Catherine  Cann  Lip* 
pincott,  the  daughter  of  the  said  A.  B.^  bom  16  De* 
eember  1S28,  and  baptised  in  the  parish  of  SL  Mary* 
lebone,  the  S2  January  18S9,  residing  with  me,  the 
sum  of  5000/.,  raiseable  immediately  after  my  deeeoiet 
and  in  case  my  personal  estate  shall  be  insufficient  to 
pay  the  above  legacies,  after  payment  of  my  debts,  and 
the  legacies  given  by  my  will,  I  charge  the  same  on  my 
real  estates."    Then  followed  directions  about  her  edu*- 
cation,  and,  in  conclusion,    "  In  all  other  respects  I 
ratify  and  confirm  my  said  will." 

The  case  originally  came  on  before  Lord  Lyndhurst, 
ntting  in  equity,  who  reserved  a  question,  by  the  spe- 
cial case,  for  the  opinion  of  the  full  Court,  whether  the 
I^^y  of  5000/.  bequeathed  by  the  second  codicil  was 
given  free  from  the  legacy  duty. 

Jervis  and  Rolfe  for  the  legatee.  To  charge  the 
real  estate  it  must  be  shown,  first,  that  the  testator  in- 
tended to  include  all  legacies  by  the  generaUty  of  the 
charge;  and,  secondly,  that  the  charge  of  legacies  on 
land  by  an  attested  will  is  sufficient  to  charge  legacies 
given  by  an  unattested  codicil,  and  that  enough  has 
been  done,  according  to  the  statute  of  frauds,  to  in<* 
elude  the  codicil. 

"  A  codicil  is  always  considered  as  part  of  the  wiU, 
and  Uie  intent  of  the  testator  is  to  be  drawn  from  the 
whole;"  Thurhw  C,  in  Hill  v.  Chapman  {a).  Where 
there  is  a  substitution  or  addition  of  legacies,  and  no 
times  are  appointed,  or  funds  assigned,  they  are  to  be 
paid  out  of  the  same  property,  and  on  the  same  terms 

(a)  t  Vcs.  jun.  407. 
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and  Others. 


as  those  in  lieu  of  which  they  are  given;  Lectcrofiy. 
Maynard{a\  Crowder  v.  Clowes  {b)  Roper  on  Lega- 
cies (c).  As  to  legacy  duty  being  paid ;  when  a  tes- 
tator gave  4000/.  to  trustees^  in  trust  for  a  daughter 
till  she  came  of  age,  the  duty  to  be  paid  by  his  execu- 
tors out  of  the  residue,  and  afterwards,  by  codicil,  re- 
voked the  gift  of  4000/.,  and  raised  it  successively  to 
5000/.  and  6000/.  upon  the  same  trusts,  being  "  de- 
sirous of  increasing  the  same;"  it  was  held,  not  a  revo- 
cation but  a  substitution,  and  the  6000/.  therefore  was 
exempt  from  the  legacy  duty;  Cooper  v.  Day(d\ 
[Lord  Lyndhurst  C.  B.  That  was  decided  expressly 
on  the  ground  of  substitution.  If  the  legacies  had 
been  cumulative,  the  second  would  be  liable  to  duty.] 
If  by  the  will  the  real  estate  has  been  charged  with 
the  payment  of  the  legacies  in  general,  the  words  wiQ 
take  in  the  legacies  in  the  codicil.  Masters  v.  Mas^  . 
ters{e)f  even  where  the  codicil  is  not  properly  attested,.^ 
BrudeneU  v.  Broughton{f),  nor  duly  executed,  for  it  h 
still  part  of  the  will.  See  per  Lord  Hardwicke, 
V.  Packer  {g),  Jackson  v.  Jackson  (A).  [Lord  Lyndkwn 
C.  B.  By  the  second  instrument  in  Jackson  v.  Jacksi 
the  land  was  devised  in  trust  for  the  nephew,  subj< 
to  such  *'  legacies  as  were  thereinafter  given,"  and 
the  legacies  were  given.  These  cases  would  apply 
the  testator  had  said,  I  direct  all  my  legacies  to 
paid  within  two  years  after  my  death,  without  XegSL^sy 
duty.  If  a  testator  charges  legacies  generally,  on 
real  estate,  and  afterwards,  by  a  codicil,  gives  lega< 
they  are,  no  doubt,  within  the  charge.  But  here 
knaterial  distinction  between  the  will  and  the  co( 
By  the  will  all  the  legacies  are  to  be  paid  within 

(a)  1  Ves.  jun.  279;  3  Bro.  C.  C.  iS3,  S,  C. 


(6)  2  Ve8.jnn.449. 
(d)  3  Mcr.  154. 
(/)  2  Atk.  268. 
{h)  2  Cox,  Ch.  Cas.  35. 


(c)  Vol.  L  760. 

(e)  1  Pccrc  Wms.  423. 

(g)  Atub.  556. 
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^ars,  by  the  codidl,   immediately.      Parke  B.    In 
ipSes  where  the  legacies  are  to  be  paid  within  two 
»jur8,  two  and  a  half  per  cent,  duty  is  payable;  in  the 
>^Ucil,  ten  per  cent.]    The  time  when  the  legacies  are 
f    be  paid  does  not  interfere  with  the  direction  that 
ft^y  should   be  paid  free  from  legacy  duty.     The 
^gacy  in  the  will  is  to  be  paid  within,  not  at  the  expi- 
attdon  of,  two  years  after  testator's  death.    The  exe- 
utor  may  find  it  convenient,  but  is  not  bound  to  post- 
pone payment  for  that  time,  and  in  the  codicil  the 
Qoney  is  to  be  ''  raiseable"  immediately,  but  it  may  not 
le  raised.     [Lord  Lyndhurst  C.  B.  But  it  shall  vest 
nunediately,  and  a  fund  must  be  raised,  because  her 
Vacation  is  to  be  provided  for.]     Her  share  would  be 
^le  to  abate  proportionably  with  the  others,  notwith- 
^ding  the  different  periods  of  payment.     [Parke  B. 
^    postponement  for  two  years  may  be  part  of  the 
Qsicleration  of  the  legacy  being  paid  without  the  le- 
*]r  duty,  how  can  you  say  that  that  which  is  to  be 
1^      immediately  is  within  the  same  reason?     The 
^^^  making  money  for  two  years,  for  the  benefit  of 
v^^sidue,  may  be  the  reason  for  no  duty  being  pay- 
If  nothing  had  been  said  about  '^  raiseable  im- 
t^tely,"  the  condition  would  apply  to  the  legacy  in 
-odicil.    [Lord  Lyndhurst  C.  B.  There  is  one  en- 
^roposition  in  the  will  to  pay  the  legacy,  and  with- 
laty.     In  the  codicil  the  proposition  is  distinct, 
can  the  court  safely  come  to  the  conclusion  that 
igacy  which  is  to  be  raised  immediately,  is  to  be 
lered  in  the  same  light  as  a  legacy  which  is  to  be 
in  two  years?]    The  legacies  are  payable  within 
^rs,  but  it  was  competent  for  the  executors  to 
any  moment.     [Lord  Lyndhurst  C.  B.  The  le- 
ould  not  claim.]     If  the  interest  accruing  had 
\e  reason,  the  testator  would  have  made  them 
"  after,"  not  "  within"  two  years,  else  the  party 
will  would  be  in  a  better  situation  than  by 
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the  codicil ;  but  the  testator  could  not  intend  that  the 
infanti  who  was  his  natural  daughter^  should  be  worse 
off  than  the  others,  Charteris  v.  Young  {a).  [Lord 
LyndhurH  C.  B.  There  a  legacy  to  the  husband,  after 
one  to  the  wife  had  lapsed  by  her  death,  was  not  a 
substitution  in  the  sense  in  which  it  is  used  in  cases  of 
this  kind.  It  was  decided  to  be  a  substantive  bequest] 
By  the  wiU,  which  gave  a  legacy  to  testator's  daughter, 
Mrs.  Youngf  he  directed  that  all  the  legacies  ''therein- 
before bequeathed,"  should  be  paid  free  of  duty,  but 
the  legacy  to  the  husband  was  by  a  subsequent  codicil. 


Simpkinson  and  Koe  for  the  executors.    The  ques- 
tion is  as  to  the  testator's  intention;   this  is  to  be 
collected  from  the  will  and  codicil  taken  together.  It  is 
not  disputed  that  where  a  testator  duly  charges  his. 
real  estate  with  legacies,   he  may  by  an  unattesi 
codicil  add  to  them;  and  that  such  added  or  substituted^/ 
legacy  must  partake  of  the  nattnre  of  that  for  which 
to  which  it  is  added.    In  Jackson  v.  Jacksonfb)^ 
giving  several  legacies,  the  testator  devised  his 
estates  &c.  subject  to  the  said  ''  therembefore  mer. 
tioned  annuities  and  legacies;"  which  Butter  J.  held 
to  be  equivalent  to  a  general  charge  of  legacies,    fttit 
that  decision  is  not  justified  by  any  authorities,  an&  is 
at  variance  with  some.   Masters  v.  Masters  {c)  is  strong 
against  it,  where  the  words  "  above  mentioned**  in  tlie 
will  are  held  not  to  include  legacies  in  the  codicil. 
Charteris  v.  Young,   the   expression  "  hereinbefbi 
given,"  was  held  not  to  apply  to  a  subsequent  instrma- 
ment.    Where  there  was  a  devise  of  a  term  to  trusts** 
to  levy  a  sum  for  the  payment  of  legacies  **  there^V 
given,"  and  "  several  legacies  hereinafter  bequeatbedi 


<«)  6  Madd.  SO ;  t  Rost.  183. 
(e)  X  P.  Wmi.  481. 


(6)  t  Cot's  Ch.  Cm  Jff' 
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and  a  codicil  unattested  gave  a  provbion  to  some  lega-       18S4. 
tcea  in  addition  "  to  their  said  legacies/'  the  latter  le-      "^^^n^ 
gacies  were  held  not  chargeable  on  their  real  estate;    midOtheni 
Bonner  v.  Bonner  (a).     [Lord  Lyndhurst  C.  B.  If  the  •• 

words  had  been  '^  all  my  legacies  free  of  legacy  duty/'    andOthen. 
it  would  have  applied  to  the  codicil.    The  ground  of 
the  decision  was,  that  it  was  not  a  general  charge  of 
legacies.]    So  where  the  terms  as  well  as  the  amount 
of  a  legacy  are  made  to  vary  in  the  codicil.  Burrows  v. 
CoitereU{b).    There  by  the  will  an  annuity  free  from 
duty  was  given  to  A.  and  jB.|  and  after  the  death  of 
the  survivor,  over  to  C;  by  the  codicil  this  was  re- 
voked, and  an  annuity  of  a  less  sum  giveni  without 
mentioning  the  gift  over  to  C.    A  distinction  is  made 
in  the  will  between  the  charity  and  other  legacies;  the 
charity  legacies  are  not  only  to  be  paid  in  preference 
to  his  other  legacies,  but  even  before  his  debts,  and  are 
not  to  wait  for  the  end  of  two  years.    The  proper  con- 
struction is,  that  the  charity  legacies  should  be  paid 
immediately,  not  without  the  legacy  duty;  that  the  le- 
gacies which  are  postponed  to  the  end  of  two  years 
should  be  free  from  duty.     The  charge  therefore  is 
not  general,  but  only  on  legacies  payable  at  the  end  of 
two  years.    [Lord  Lyndhurst  C.  B.  It  is  a  difficult  po- 
sition to  say  that  the  charity  legacies  are  not  included 
within  "  all  my  legacies."]    The  legacies  are  not  pay- 
able till  two  years,  because  the  interest  is  not  to  rttn 
till  then;  it  is  not  so  with  the  charity  legacies.    [Lord 
Lyndhurst  C.  B.  The  charity  legacies  are  to  be  paid 
immediately;  then  comes  the  clause  **  all  my  legades 
to  be  paid  within  two  years;"  then  "  free  from  duty;** 
that  is,  *'  all  my  legacies  free  from  duty.**    In  that  catie 
''  all  my  legacies"  would  bear  interest  from  two  years, 
which  is  not  consistent  with  the  provision  for  the  im- 
mediate payment  of  the  charity  legacies.]    Those  tega- 

(a)  is  Vet.  9r9.  (h)  lb.  389|  S  Siob  JTS. 
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cies  are  not  demandable  till  after  two  yearsi  which  are 
to  be  paid  out  of  the  real  estate.  The  interest  being 
only  in  default  of  payment  can  only  run  from  the  tone 
when  the  principal  is  due.  [Lord  Lyndhurst  C.  B. 
You  say  that  ^'  all  legacies''  means  only  the  legacies 
given  by  the  will,  because  those  only  are  charged  in 
the  real  estate.] 


Jervis  in  reply.  If  the  only  words  had  been  '*  all 
my  legacies/'  it  being  a  general  charge  would  have 
included  after-given  legacies.  The  introduction  of  the 
provision  '^  to  be  paid  within  two  years/'  does  not  re- 
strict the  general  sense  of  the  preceding  words  to  l^a- 
cies  of  that  class,  because  without  doubt  the  charii 
legacies,  which  are  to  be  paid  forthwith,  are  within 
exemption  in  the  will.  Bonner  v.  Banner  (a),  which 
cited  in  opposition  to  Jackson  v.  Jackson  (6),  was 
case  of  an  additional  legacy,  and  was  not  to  be  paid 
of  the  same  fund. 


Lord  Lyndhurst  C.  B — I  am  of  opinion  that  d:me 
duty  is  not  payable  in  respect  of  this  legacy.    It  is 
that  as  the  legacies  given  by  the  will  to  individuals 
not  payable  till  the  expiration  of  two  years,  but  the 
gacy  in  question  is  raiseable  immediately,  it  is  on  a  dif* 
ferent  footing,  and  not  within  the  words  of  exemption* 
That  makes  it  necessary  to  look  to  the  will.     By  that 
there  are  two  classes  of  legacies,  to  charitable  esfti- 
blishments  and  to  individuals.     The  testator  meant 
that  the  first  should  be  paid  immediately,  for  he  directs 
them  to  be  paid  before  his  debts;  after  that  he  directs 
all  his  legacies  to  be  paid  within  two  years,  by  which  I 
imderstand  the  legacies  to  charitable  institutions  vcc 
due  as  soon  as  they  can  be  paid,  and  all  the  legacii^ 
are  due  in  two  years.    These  are  all  to  be  without 


(a)  13  Vcs*  Jan.  379. 


(6)  2  Cox's  Ch*  C«.  35. 
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7,  comprehending  the  charitable  legacies ;  even  those  18S4. 

ides  which  are  payable  immediately  are  to  be  free;  ^-^v^ 

re&re  there  is  no  reason  that  legacies  payable  by  ^^^  Others 

\icSl,  though  raiseable  immediately,  should  not  have  v. 

CuRRBT 

in  intended  by  him  to  be  given  free  from  legacy    ^^^  Others. 

?ARKE  B. — At  first  it  appeared  to  me  that  the  post^ 
tement  of  payment  of  the  legacies,  and  their  being 
i  from  duty,  formed  a  connected  proposition :  and  it 
urred  to  me  that  the  postponement  of  payment  for 
»  years  was  the  consideration  for  the  non-payment 
the  duty,  and  that  when  the  codicil  said  the  legacy 
n  given  was  to  be  '^  immediately  paid/'  it  was  not 
snded  that  it  should  be  so  paid  without  the  duty, 
ranse  that  consideration  failed.  But  in  the  course  of 
t  argument  I  have  come  to  the  conclusion  that  we 
y  read  the  will  and  codicil  as  consisting  of  two  dis- 
dtions: — The  first  provides  that  some  of  the  legacies 
an  be  payable  within  two  years,  and  the  charitable 
gacies  immediately;  the  second  directs  that  "  all*'  his 
gades  should  be  paid  free  of  duty.  The  charity  le- 
ides  come  within  the  general  description,  and  the  le- 
icy  given  by  the  codicil  is  on  the  same  footing  as 
lese,  and  therefore  in  the  same  manner  should  be 
^empt  from  duty. 

BoLLAND  and  Gurney  Bs.  concurred. 


Burn  against  Morris. 

TROVER  for  a  bank  note  for  20/.     A  clerk  of  the  ^  lost  bank- 
plaintiff  had  lost  the  note  in  the  street;  it  had  note,which the 

defendant  has 
^n  picked  up  by  a  woman ;  the  defendant's  son  took  tortiously  con- 

ko  the  Bank  of  England  to  be  changed,  and  brought  ^^"^^  ^  ^** 

•^        ®  ®     '  °       own  use, 

pugh  part  of  the  proceeds  has  been  paid  by  him  to  the  plaintiff.  The  acceptance 
JPart  does  not  amrm  the  taking,  so  as  to  waive  the  tort,  but  the  amount  received 
lU  go  in  redncdon  of  damages. 


Burn 

V, 
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18S4.  the  proceeds  to  the  woman,  who  then  gave  him  two  so- 
vereigns. The  woman  was  afterwards  taken  before 
the  lord  mayor,  and  seven  sovereigns,  which  were 
Morris.  found  upon  her,  were  restored  to  the  clerk  as  part  of 
the  proceeds.  At  the  last  London  sittings  before  Bot- 
land  B.  the  jury  thought  that  the  son  was  agent  to  his 
father  the  defendant,  and  found  a  verdict  for  the  plain- 
tiff, damages  131.  The  learned  judge  having  reserved 
leave  to  move  to  enter  a  nonsuit, 

JBompas  Serjt.  now  moved.    Trover  does  not  lie  for 
the  whole  note,  after  the  clerk  had  received  7^  as  part 
of  its  proceeds:    for  the  party  must  either  ajffirm  O! 
disaffirm  the  whole  transaction.   Taking  the  change 
affirming  the  act,  and  the  plaintiff  cannot  now  say  tha^, 
it  is  wrongful.    As  where  a  sheriff  sells  property  of 
bankrupt,  the  assignees  of  a  bankrupt  have  a  right 
treat  him  as  a  wrong-doer;  but  if  they  claim  the 
duce  they  affirm  the  sale,  and  cannot  turn  round 
say  it  was  wrongftil ;  Brewer  v.  Sparrow  (a). 

Lord  Lyndrurst  C.  B. — In  that  case  the  whole 
proceeds  of  the  sale  were  taken ;  that  is  an  adopti^ 
of  the  act;  here  the  receipt  of  the  7/.  does  not 
the  act  of  the  parties,  it  only  goes  in  diminution    o'f 
damages. 

Vaughan  B. — Property  in  the  note  was  proved 
a  conversion,  and  there  was  no  waiver  of  the  tort 


Rule 


(a)  7  B,  &  C.  310. 
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Hatsall  againtt  Oriffith. 

I^HIS  was  an  action  of  aasumput  to  recover  the  value  A  brol*r  ww 
A  of  twenty.one  sixty-fourth  parts  of  the  brig  /JA«fa,  SlWp^ 
of  which  the  plauitiff  was  part-owner  with  two  otherii  ^^°8^  ^ 
Brown  and  Prothero^  who  were  liying  at  Brutoh  The  ownen,  two  of 
defendant  was  empbyed  as  broker  to  sell  the  shipi  "^^^^^^ 
Prothero  and  Brown  connnunicating  with  him  on  the  with  him  on 
subject.    The  plaintiff's  share  after  the  sale  being  to  tb^T^ 
admitted,  in  letters  from  the  defendant,  to  be  SiOiL,  V^^  ^  ^ 

-_..^,._-.  -  -,    shares  of  the 

the  plaintiff  desired  him  to  pay  o?er  that  sum  to  his  proceeds  of 
bankers  in  London^  which  he  refused  to  do  without  die  !jj|l^^|^^^ 
consent  of  the  other  two  part-owners,  though  he  had  dng  the  a- 
already  paid  them  their  shares.    At  the  trial  at  the  ^^1^ 
London  sittuigs  in  this  term  the  plaintiff  was  nonsuited,  owner  s  share 

to  be  in  his 
hands,  refused 

D.  Pollock  now  moved  to  set  aside  the  nonsuit  and  f?  ^y}l  ^ 

him  without 

enter  a  verdict  for  the  plaintiff.    Every  part-owner  the  ccmsent  of 
may  sell  his  share  of  a  vessel  at  any  time  without  the  J®  ^jj^  ^^ 
consent  of  any  other.    When  the  amount  of  his  share  assumpnt 
is  ascertained  or  is  capable  of  being  separated,  it  ^^^^u^ 
becomes  his  undivided  share,  and  he  may  sue  for  it.  third  part- 
It  is  true  that  in  an  action  to  recover  freight,  all  the  ^hi^ .  ^Held 
part-owners  must  join,  because  all  are  partners  with  ^^  ^.^.^, 

*      '  *r  jjQ^  entitled  to 

respect  to  the  concerns  of  the  ship  (a),  but  that  is  not  recover, 
in  respect  of  the  ownership  (6) ;  and  even  in  case  of 
freight,  it  is  added,  ^*  unless  perhaps  some  one  should 
have  received  his  own  share  or  have  released  his  claim 
to  it"  [Lord  Lyndhurst  C.  B.  There  is  no  doubt 
about  the  right  to  sue  separately  under  certain  cir- 
cumstances; but  the  question  here  is,  whether  the  con- 
tract to  sell  was  made  by  the  defendant  with  all  the 

(«)  AXbtIti  on  Sbippfaig,  Sd  edit.  98. 

(()  1  Phil.  Evid.  591 ;  1  Stsrk.  EWd.  td  edit  910. 
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owners  jointly,  for  if  it  was,  all  shoold  haTe  sued. 
Parke  B.  Was  he  employed  by  all  jwndy  to  adl  the 
ship  as  one  thing  for  all,  or  by  each  to  sell  the  share 
of  each  ?  Lord  Lyndkurst  C.  B.  Suppose  there  are 
three  joint  owners,  of  whom  one  is  the  manager,  and 
that  all  agree  to  sell,  but  the  managing  owner  employs 
the  broker  to  sell  the  ship  generally,  is  he  not  em- 
ployed for  all?]  When  the  legal  interest  b  severed 
each  may  sue ;  and  it  is  said  in  a  text-book  (a)  that, 
"  in  case  of  a  joint  interest,  if  two  out  of  three  parties 
have  been  paid  their  shares,  the  third  may,  in  respect 
of  such  severance,  sue  alone  for  his  proportion,  for 
which  Sedgworth  v.  Overend  (b)  and  Garret  v.  Ta 
lor(c)  are  cited.     Here,  the  defendant's  letters  sh< 


(•)  1  CMtty  Plead.  7;  4th  edit.  6. 

(h)  7  T.  R.  379.  This  was  an  action  in  tort,  tii.  on  the  cate  bj 
part-owner,  brought  aAer  the  other  two  had  in  an  action  of  treipaM 
covered  damages  for  ronning  down  their  ship. 

(e)  1  Esp.  Treat,  on  Nisi  Prios,  117.    *'  Three  persons  had  emptof  ^^ 
the  defendant  to  sell  timber  for  them,  in  which  they  were  jointlj  conoemecf  • 
to  two  he'  paid  their  exact  proportion,  and  they  had  given  him  a  reoeip%  im 
full  of  all  demands  ',  the  third  now  brought  his  action  for  the  remdader,  1 
his  share ;  it  was  objected  that,  as  this  was  a  joint  employment  by 
one  alone  could  not  bring  his  action  :**  but  Lord  Man^M  is  repoflerf  19 
have  ruled,  that  when  there  had  been  a  severance  as  above  stated,  one  alow 
might  sue.     This  case  seems  contradicted  by  all  the  other  aii^oitt% 
unless  at  the  time  of  making  the  agreement  the  parties  had  a  sevenJ  ]§• 
terest,  and  the  promise  was  made  to  them  severally  as  weU  as  joinlly*  As 
when  a  man  covenants  with  two  or  more  jointly,  yet,  if  the  inteieit  ai 
the  cause  of  action  of  the  covenantees  be  several  and  not  join^  the  coitfi^ 
shall  be  taken  to  be  several,  and  each  of  the  covenantees  may  briiV 
an  action  for  his  particular  damage,  notwithstanding  the  words  cf  A* 
covenant  are  joint ;  Eccleston  v.  Clip$ham,  1  Saund.  Rep.  15i»  n.  (1)  ^ 
(a);  and  cases  there  cited.    Also  Petri€  v.  Bury,  3  B.  &  C.  353;  Bm' 
PouUoti,  2  B.  £c  Adol.  822.    The  rule  is  laid  down  in  Cabell  v.  Vnfft 
1  Saund.  29t,  h.n.(4),  with  respect  to  parties  suing  on  contracts  not* 
seal,  whether  in  writing  or  by  parol.    "  A  distinction  has  been  tikcv 
tween  actions  of  assumpsit  and  actions  of  tort;  in  the  foimer  caM*' 
only  of  several  persons  who  ought  to  join,  bring  the  action,  the  dd 
may  take  advantage  of  it  on  non-assumpsit,  but  in  the  letter  be 
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the  sale  of  the  other  shares^  and  he  has  taken  on  himself 
to  sever  the  plaintiff's  share  fixim  the  rest  and  keep  that 
only.  [Parke  B.  Suppose  the  defendant's  commission 
had  not  been  paid,  or  that  the  money  had  not  been  paid 
OYer^  must  the  defendant  have  sued^  for  his  commission^ 
the  owners  all  jointly  or  each  separately  ?  or  suppose 
that  the  purchaser,  without  any  default  of  the  broker, 
had  not  paid  the  price  of  the  ship,  it  cannot  be  argued 
that  the  defendant  would  be  entitled  to  a  per  centage 
from  each  owner  on  their  respective  shares.    Against 
whom  could  he  have  proved,  had  a  bankruptcy  inter- 
vened ?    There  was  a  case  of  Break  v.  Douglas  (a), 
in  the  King's  Bench,  a  short  time  ago,  in  which  one 
who  had  a  joint  interest  in  a  ship,  sought  to  recover, 
in  an  action  of  assumpsit,  from  an  insurance  broker 
a  sum  received  by  him  from  the  underwriters.    The 
court  held  that  the  part*owner  was  entitled  to  recover 
from  the  broker.    I  differed  from  them,  as  I  thought 
it  was  a  joint  employment,  and  the  remedy  joint  by  all 
the  owners  against  him,  and  by  him  against  them  all, 
so  that  if  either  had  been  insolvent  the  other  remained 
liable,  but  the  decision  turned  on  some  circumstances 
which,  the  rest  of  the  court  thought,  made  him  a  sepa- 
rate agent  for  each  owner.]     [Lord  Lyndhurst  C.  B. 
What  fact  is  there  here  to  lead  to  the  conclusion,  that 
it  was  intended  to  be  a  separate  contract  by  the  present 
plaintiff  to  employ  the  defendant,  and  by  him  to  aeU 
the  ship  for  the  pliuntiff  and  not  for  the  other  part- 
owners?]    The  parties  might  all  agree  to  sell,  and  to 
employ  one  to  sell  the  whole  when  the  entirety  of  the 
ship  would  sell  most  advantageously.   [Parke  B.  That 
would  show  them  all  to  have  employed  the  defendant 


1834. 

Hatsau. 

V. 

Griffith. 


it  m  abatement.    And  thu  distinction  ii  universally  adopted."    See 
cited  ibid.  Ml  ▼.  Doaglat,  4  B.  &  Aid.  374 ;  also  WAher  v.  TwUl,  t  Samid. 
Itl  c.;  Garrttt  ▼.  HandUy,  3  fi.  &  C.  469. 
(a)  Not  yet  reported. 

VOL.  IT*  K  K 


withoDt  their  consenb  Protkero  and  Bro 
the  ownen  who  communicBted  with  htm  on 
jeet  of  sellbg  the  ship,  the  defeodaat  paid 
amount  of  the  two  sbareH  to  them,  and  fa 
securi^  refiised  to  pay  the  other  third  to  dii 
without  their  comeiit. 

Pabkb  B. — On  this  statement  there  wa 
hiring  of  the  defendant  to  Bell  the  whole 
woulJ  have  been  a  breach  of  bis  inBtructioni 
if  he  had  paid  over  to  one  his  share  of  the 
money  without  the  spedol  concurrence  of  the 

Aldebson  B. — It  appears,  that  the  wan 
concurrence  of  all  the  owners,  was  the  groui 
defendant's  refusal  to  pay. 

Rule] 
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Jane  Kirwan,  Administratrix  of  Antony  Kirwan, 
against  Clement  Kirwan,  Matthew  Kirwan,  and 
Nicholas  Tuite  Kirwan. 

ASSUMPSIT.    The  declaration  contained  counts  Mereknow- 

for  money  lent,  for  interest  and  money  due  upon  *®^g®  ^i  V^^^ 
an  account  stated,  laying  the  promises  and  the  state-  dissolution  of 
ment  of  the  account  after  as  well  as  before  the  death  of  ^J^o^^^^ase 
the  intestate.     Nicholas  T.  Kirwan  suffered  judgment  the  old  part- 
by  default,  and  the  other  two  defendants  respectiyely  liability  to 
pleaded  the  general  issue,  and  as  to  so  much  of  the  him,  though  he 
declaration  as  laid  the  debt  in  the  life-time  of  the  in-  account  with 
testate,  the  statute  of  limitations,  and  a  set  off.     At  ^^®  °®^  ^^> 

unless  he  ap- 

the  trial  before  the  lord  chief  baron  at  the  sittings  pears  expressly 
after  Hilary  term  1831,  a  verdict  was  found  for  ^ohaveT-''''^ 
the  plaintiff,  subject  to  the  following  case: — In  1798  ceptedthesub- 
John  Kirwan,  the  father  of  the  defendants,  entered  ^f^fne^'' 
into  a  partnership  with  the  defendants  Clement  and  prtnership 

.  ,  instead  of  the 

Matthetc^  as  West  India  merchants  in  London^  under  retiring  part- 
the  firm  of  John  Kirwan  and  Sons.    The  partnership  "®? V  1  "x 
continued  until  the  death  of  the  said  John  Kirwan^  ing  under  the 
which  happened  about   1799.     Upon  his  death,  the  ^s^/wj^ 
business  of  the  house  was  continued  under  the  same  indebted  to  A. 
style  and  firm  by  the  defendants  Clement  and  Matthew  ^y^^  partnei^ 
until  1802,  when  the  other  defendant,  Nicholas  Tuite  s^ip»  and  M. 
Kirwan,  was  taken  mto  the  firm,  which  continued  to  took  to  liqui- 
carry  on  business  under  the  same  style  and  firm  of  a^"' 

John  Kirwan  and  Sons,  until  the  retirement  of  the  wards  N.  went 
defendant  Clement  in  June  1824.     The  intestate -4»-  businew^nd 

on  his  retirement  a  new  partner  was  taken  in.  At  that  time  a  notice  of  the  previous 
dissolution  of  partnership  was  advertised  in  the  Gazette,  but  there  was  no  proof 
that  the  plaintiff  ever  saw  thai  advertisement.  No  notice  was  given  of  the  intro- 
duction of  the  new  partner ;  the  business  was  carried  on  in  the  old  style  of  J.  K, 
and  Sons^  and  the  plaintiB*  continued  his  account  with  them  ut^der  that  name. 
About  eleven  months  after  the  dissolution,  in  a  letter  to  one  of  the  partners  who  had 
retired,  plaintiff  said  he  was  aware  that  after  the  dissolution  he  had  no  claim 
against  him,  "but  there  was  nothing  to  show  that  he  accepted  the  substituted 
credit  of  the  new  partner  in  his  stead  :"  Held,  that  the  three  original  partners  to 
whom  the  loan  was  made,  were  not  released  from  their  liability. 

kk2 


entitled  Mr.  Anto»y  Kinoan,  jun.  in  account  w 
Kinean  and  Sons.  In  each  of  these  accounts  t 
tate  was  credited  with  the  balance  appearing  dv 
from  the  stfttements  of  accounts  of  the  precedii 
and  after  the  death  of  the  intestate  the  accou 
rendered  to  the  plaintiff^  the  widow,  by  the  tl 
of  John  Kirwan  and  Sons ;  the  account  in  t 
I8S9wasin  thehand-writing  of  Nicholas  Ttute 
and  stated  a  balance  to  be  due  of  9388/.  44. 
this  sum  the  action  was  brought.  The  d 
Clement  retired  from  the  partnership  in  J« 
and  defendant  Matthev)  Kirtean  on  31st  fiw 
the  same  year,  but  no  public  notice  of  the  dii 
was  given  until)  11th  January  1835,  when  the! 
advertisements  were  published  in  the  Gazette ; 

"  The  partnership  hitherto  carried  on  by 
undersigned  Clement  Kirwan,  Matthew  Kim 
Nicholas  Kincan,  under  the  firm  of  John  K» 
Sons,  was  this  day  dissolved  by  mutual  coosei 
as  concerns  the  above<mentioned  Clement^  wbi 
leaving  the  undersigned  Matthew  and  Nid 
carry  on  the  business  and  liquidate  the  concen 
present  partnership.  Witness  our  hands  the ! 
oiJune  I8S4. 
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The  partnership  hitherto  carried  on  by  us  the  un-       1834. 
ersigned  Matthew  Kirwan  and  Nicholas  Kirwan,  under 
e  firm  of  John  Kirwan  and  Sons^  was  this  day  dis- 
^Ived  by  mutual  consent^  the  said  Matthew  Kirwan     Kirwan. 
'^tiring  therefrom.    As  witness  our  hands  this  31st  day 
i December  I82i!. 

M.  Kirwan^ 
N.  Kirwan" 


At  the  time  that  the  defendants  Matthew  Kirwan 
And  Clement  Kirwan  retired  from  the  firm  of  John 
Kirwan  and  Sons^  the  debts  due  from  the  firm  amounted 
to  the  sum  of  70^000/.,  and  the  debts  due  to  the  firm 
amounted  to  the  sum  of  73,000/.,  besides  more  which 
were  outstanding  and  to  be  collected^ 

After  Matthew  and  Clement  had  retired,  Nicholas 
Tuiie  Kirwan^  on  1st  January  1825,  took  his  brother* 
in-law  Simon  Kelly  into  the  house  as  partner,  the 
business  being  still  conducted  in  the  name  of  John 
Kirwan  and  Sons.  At  the  time  the  new  partnership 
^as  formed  there  was  new  capital  brought  into  the 
concern  amounting  to  the  sum  of  27,000/.  clear  of  all 
^e  old  balances. 

the  account  with  the  intestate  Antony  Kirwan  was 
'Carried  from  the  books  of  the  old  to  the  new  partner- 
ship*   The  balance  was   struck  annually  as  before, 
^^^counts  were  rendered  to  him,  and  after  his  death  to 
^ue  plaintiff,  his  widow.    The  intestate  called  at  the 
•^^Use  for  money   once  or  twice  a  month,  and  the 
I^I^intiff  after  his  death  also  called  for  the  same  purpose 
^^'^eral  times,  and  received  monies  on  account.    On 
^^th  November  1825,  the  intestate  wrote  the  following 
^^ter  to  the  defendant  Clement : — 

**  Dear  brother, — I  received  your  letter  yesterday : 


k 
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1884k      I  was  yery  well  aware  that  on  your  diMohiog  partner- 

^P^^^      ship  with  Mr.Niekolas  I  had  no  fiirCher  dbum  upon 

V.         you.**  The  letter  to  which  it  refera  waa  not  produced  in 

KiRWAN.     evidence.    Administration  of  the  intestate's  eatale  was 

granted  to  the  plaintiff,  and  at  the  time  of  the  ocnn- 

mencement  of  the  action  the  balance  due  to  her  as 

administratrix  was  9333/.  17s. 

The  question  for  the  opinion  of  the  court  is,  whethar- 
the  plaintiff  is  entitled  to  maintain  the  present 
against  all  the  defendants ;  if  she  is,  the  Terdict  ii 
stand ;  if  the  court  should  be  of  opinion  that  she  is 
the  verdict  is  to  be  set  aside  and  a  nonsuit  entered. 

This  case  was  argued  in  Hilary  term  ISSS;  when  tl^ 
court  thought  it  necessary  to  be  informed  on  the 
points  hereinafter  mentioned,  and  made  a  rule  tot    m 
new  trial ;  the  case  to  be  considered  Mnding  ezeept 
as  to  the  state  of  tlie  debts  and  credits  at  the  time  of  th^ 
dissolution  of  the  partnership,  and  except  aa  to  tiie 
knowledge  by  the  intestate,  or  the  administratrix,  at 
Kelly  being  a  partner.    Either  party  to  be  at  libei^ 
to  add  any  facts.    The  two  issues  directed  by  the  pis* 
ceding  rule  were  died  before  Bayky  B.  at  the  sittiqgP 
after  Trinity  term  1832,  and  in  the  Miehaelma$  taiaa 
following,  on  the  hearing  of  a  rule  which  had  hnao 
obtained  for'  a  new  trial,  it  was  agreed  that  the  tt 
lowing  statement  should  be  added  to  the  case :  ''Xkf 
there  was  no  evidence  of  the  actual  state  of  A 
debts  and  credits  of  the  hous^  at  the  respective  hK 
of  the  retirement  of  Clement  and  Matthew  JBrv 
A  witness  who  had  business  transactions  wUi 
house,  stated  he  never  heard  of  any  embaravr 
in  the  house.    The  intestate  in  18^  knew  of  tbo  ? 
duction  of  Kelly  into  the  house."    The  foUowisif 
was  given  in  evidence  on  the  trial,  and  the  court  i 
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lietermine  upon  the  argument,  whether  it  was  to  be        1834. 
considered  part  of  the  special  case : —  ^^^/^^ 

.  KiRWAN 

V. 

"  My  dear  brother,  4th  February  1825.         Kirwan. 

**  I  have  read  your  letter  to  Mr.  Clement :  I  sincerely 
[[BiOpe  that  he  will  not  withdraw  what  he  has  allowed 
^oo.  In  your*s  to  brother  M.  Kirwan  you  say  that  you 
3^«  much  distressed  t  the  idea  of  your  being  so,  very 
snudi  afiected  me.    I  have  inclosed  you  a  bank  post 
1»iO  for  SOL,  which  you  will  oblige  me  in  accepting. 
Bf  y  dear  brother,  trust  in  Grod  and  he  will  help  you 
throoj^  your  afliictions.    I  intend  to  give  my  landlord 
nodoe.    Mr.  McUtheto  having  retired  from  business,  I 
do  not  know  where  my  property  may  be  placed.    Mr. 
MaUhew  will  do  all  he  can  to  get  me  5/.  per  cent,  if 
^  does  not  succeed  I  shall  only  have  four,  which  will 
^  110/.  less,  and  I  intend  to  purchase  a  house  near 
^own,  if  I  can  meet  with  one  to  suit  us,  to  reduce  our 
i^M.    Let  me  hear  from  you  soon.    I  shall  be  glad  to 
^w  if  you  have  received  the  inclosed :  also  if  you 
'^e  heard  from  Mr.  Clement.  A.  Kirwan^ 

Xliis  case  had  been  argued  before  on  the  question 

^iiether  Nte^&wJ!rfrti;ait and  £?%  were  liable?  The 

^^ourt  now  intimated  that  what  they  wished  to  hear 

^"iSUed  was,  whether  Clement  had  been  discharged, 

^^4  Matthew  and  Nicholas  remained  liable  ? 

^Che  case  was  now  argued  on  this  point  by 

't^'oUeii  for  the  plaintiff.     The  question  is,  was  there 

it  proof  of  the  defendants'  being  discharged 

their  original  liability?     [Parke  B.  A  demand 

either    be  discharged   by  payment,  or  by  the 

of  the  debt  from  the  old  to  the  new  firm.} 

^^re  is  no  payment;    then  is  there  an  agreement 

^  accept  the  security  of  the  two  remaining   part* 


taken  pla«e  to  discharge  tbem  ?  There  is  no 
no  accord  and  satisfaction,  and  no  one  is  sb 
substituted  for  the  original  parties.  First,  a* 
there  is  no  evidence  to  show  that  he  is  liable- 
he  become  so  ?  It  is  suggested  that  on  tin 
rendered  since  he  came  into  partnership,  K 
be  liable  on  an  account  stated.  Clement  we 
June,  and  Matthew  in  December  1824;  Keii 
in  January  1825,  and  an  account  was  render 
cember  in  that  year.  But  no  act  was  done  w! 
came  in,  which  amounts  to  accord  and  satisfact 
should  have  been  some  evidence  that  the  pli 
discharged  the  retiring  parties,  and  all  parlK 
tiring  partners,  and  Kelly  and  Nicholas  1 
should  have  concurred,  to  make  it  binding. 
B.  The  account  is  transferred  in  the  boo 
credit  of  Antony  in  the  debits  of  the  new 
This  is  not  enough,  Detaynes  v.  Noble  {^. 
counts  were  not  rendered  by  Kelly,  but  by 
partner  in  the  name  of  Jo/m  Kirtean  and  S( 
was  common  to  the  old  and  new  firms.  Bu 
is  not  liable,  the  other  two  are  not  dischargee 
was  no  consideration  or  better  aecUrily  giT« 
tony  to  release  them.  [Parie  B.  The  m 
one  may  in  law  be  enough  consideralio 
charge  two,  as  it  may  be  better  than  a  join 
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r'^^P^^y?    *"d  ^°y  preferable  security  is   a  sufficient        1834. 
^^i^nsideration.      The   sole  security  of  a  solvent  part-      ^^^^"^^^ 
g^eiT  is    better  than    the   joint  security    of  him  and  xf, 

gj^^nother*      If  the   solvent  one   dies  you  would  have      Kirwak. 
^M^  remedy  against  his  estate  at  law;  so  should  the 
^cirvivor  become  bankrupt  or  be  outlawed  &c.]     The 
^I^urt  will  not  presume  the  advantage  of  a  sole  security 
-ASSiless  it  is  distinctly  shown ;  it  is  necessary  to  prove  a 
^ood  consideration  for  the  agreement  of  the  plaintiff 
to  accept  a  new  debtor ;   Goff  v.  Davis  {a),  Lodge  v. 
IXcas  (i),  David  v.  Ellice  (r ).      [Parke  B.    There  is 
a.  case  (c/)  in  the  King's  Bench  that  throws  a  doubt 
upon  those.}    There  must  still  be  clear  and  express 
I^oof  of  agreement  between  the  parties,  and  it  is  not 
to  be  left  to  inference.     There  was  no  act  done  when 
either  retired,  and  plaintiff  did  not  know  of  the  account 
being  transferred,  and  could  not  have  agreed  to  dis- 
charge the  partners.    [Lord  Lyndhurst  C.  B.    The 
letter  of  4  February  18S5,  rather  negatives  an  agree- 
ii^nt;  but  considering  the  date  of  that,  and  the  death 
of  the  person,  perhaps  no  inference  should  be  drawn 
^m  that.     It  is  not  stated  on  the  case  that  Antony 
*^  notice  of  the   dissolution.      Parke  B.    The  de- 
^dant  uses  that  as  an  acknowledgment  that  that  had 
P*«8ed  between  the  parties  which  amounted  to  a  dis- 
^^•^^U'ge.    Lord  Lyndhurst  C.  B.    There  seems  to  ,  be 
'^^^thing  to  affect  Ketfy— that  being  so,  what  is  there  to 
•'^oif  that  the  defendants  are  not  liable  ?     Parke  B. 
-^  ou  must  show  what  is  equivalent  to  payment,  or  ah 
*8*^eement  to  accept  the  continuing  partners  in  lieu  of 
^^^  others.     Lord  Lyndhurst  C.  B.  Assuming  that  to 
"^  •©  in  law,  have  the  defendants  made  out  either  of 
^Ose  propositions  ?  the  onus  probandi  lay  on  them.] 

Coleridge  Serjt.  for  the  defendants.      The  jury  dis- 

(«)  4  Pike,  too.  (h)  3  B.  fie  A.  en.  (c)  5  B.  fie  C.  196. 

(0  Tkam»m  t.  TircwU,  HUary  term,  4  Geo.  4 
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1834.       tinctly  found  that  the  intestate  had  agreed  to  take  I 
^"'^^      new  firm  as  his  debtor.    The  creditor  of  a  firm  n 
V.  on  good  consideration  discharge  a  party  going  out,  ■ 

Kf  AWAv.  ^g  ^g  remaining  persons  of  the  firm,  ThampsoHY. P 
dtal  (a).  Here  the  liability  of  the  new  partner  is  t 
consideration.  Kelly  was  taken  with  the  concurreno 
all.  On  the  dissolution  of  partnership  with  respect  b 
to  Matthew  and  Clement ^  the  account  of  Anianjf  i 
transferred  to  the  new  firm,  with  the  cognizanoe 
Kelly.  [Lord  Lyndhurst  C.  B.  After  the  partn 
ship  was  formed,  the  intestate  went  as  usual  to  t 
office  and  received  money,  but  he  might  not  kaon 
the  change.]  There  was  a  statement  of  the  debts  i 
credits  at  the  time  of  the  dissolution  of  partnerdb 
and  the  knowledge  of  Antony*^  account  by  Kelly  m 
be  inferred,  and  that  he  agreed  to  take  the  debt  < 
him.  Suppose  Kelly  had  paid  money  with  his  o« 
hand,  it  would  have  been  presumed  that  he  had  Iokm 
ledge — ^here  is  what  amounts  to  that:  the  account  10 i 
the  books  of  the  new  firm,  and  every  act  done  by  dw 
must  have  reference  to  their  books.  If  money  is  paidbj 
firm  of  which  Keliy  is  a  partner,  he  must  be  bound  I 
their  acts,  and  must  be  taken  to  have  knowledge  of  i 
The  letter  oi  February  4,  1825,  after  the  notice  of  dw 
lution  had  appeared  in  the  Gazette,  shows  a  knowledj 
by  Antony  of  the  change  in  the  firm.  [Lord  Xfs 
hurst  C.  B.  He  went  into  the  country ;  though  I 
received  money  from  time  to  time,  there  is  no  evidflu 
that  he  knew  of  the  change.] 

FoUett  in  reply.  The  accounts  were  not  render 
by  Kelly f  but  by  the  partner  who  remained.  Tb 
must  be  clear  evidence  of  an  express  agreement 
change   the   credit,   Cuxon  v.   Chadley  (6),    or  so 

(a)  K.  B.  HUary  term,  4  Wiil,  4.  (6)  3  B.  &  C.  591. 
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l^tecided  act,  as  where  the  party  had  drawn  bills  on  the       1834. 
p^tfw  firm,  David  v.  ElUce  (a) ;  and  a  mere  knowledge 
pf  the  change  is  not  enough.  Heath  v.  PercivaUp)* 


Lord  Lyndhurst  C.  B. — In  this  case  money  was 
^(dvanced  to  the  three  defendants,  they  are  therefore 
jointly  liable  for  it  to  the  plaintiff,  unless  they  show  affir- 
iDadyely  sufficient  in  law  to  discharge  them.  We  cannot 
go  out  of  the  statements  in  the  special  case.    It  is  said 
diat  upon  it  we  may  conclude  that  the  plaintiff  agreed 
to  take  two  of  the  partners  as  his  debtors,  and  to  dis- 
charge the  third,  Clement.    To  support  this  view  two 
circumstances  are  relied  on ;  first,  that  notice  of  disso- 
lution of  partnership  had  been  given,  in  which  it  was 
stated  that  Matthew  and  Nicholas  undertook  to  liqui- 
date the  partnership  debts ;  but  it  was  not  stated  that 
tlu8  notice  was  communicated  to  Antony.     Secondly, 
the  defendants  rely  on  a  letter  from  the  intestate  to 
Oement,  of  25  November  1825,    in   these  terms: — 
"Dear  brother,  I  received  your  letter  yesterday;  I 
^as  very  well  aware  that  on  your  dissolving  partner- 
^p  with  Mr.  Nicholas  I  had  no  fiirther  claim  upon 
you."    Considering  this  case  as  a  juryman,  that  letter 
^otB  not  lead  me  to  the  conclusion  that  Antony  agreed 
^  take  the  two  remaining  partners  as   his  debtors* 
-^^len  did  he  agree  to  take  Nicholas  Kirwan  and 
^Uyt    KeUy  having  transferred  his  account  from 
^  books  of  the  old  to  those  of  the  new  firm,  it  is 
^Sued  that  Antony  might  have  consented  to  take  them 
^    Ills  debtors.    But  there  is  nothing  which  satisfies 
^y  mind  that  he  did.     As  therefore  I   see  nothing 
^<^di  satbiSsurtorily  proves  a  transfer  of  Antonyms  debt 
^   the  two  brothers  Matthew  and  Nicholas,  or  to 
^^^kolas  and  Kelly ,  the  original  debtors  remain  liable, 
*^  the  plaintiff  must  have  judgment. 

pAfljLS  B«-<— The  law  is  clear  up  to  a  certain  point  ia 

(«)  5  B.  &  C.  196.  (6)  1  p.  WUlffli.  682. 
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1834. 

KiRWAN 

V. 
KiRWAN. 


this  case.  All  the  brothers  being  originally  liable,  t' 

are  to  discharge  themselves  either  by  paymenti  or 

transfer  of  their  liability  by  consent  of  all  parties,  oi 

the  retiring  partner  having  agreed  with  the  plaii 

to  substitute  the  liability  of  the  continuing  parte 

for  that  of  the  old  firm.     We  must  see  if  there  b  < 

thing  to  support  the  suggestion  of  payment  or  of  8 

stitution.    The  facts  relied  on  to  support  the  opio 

that  a  substitution  of  credit  took  place,  are,  first, 

advertisement  of  the  dissolution  of  partnership,  i 

that  Matthew  and  Nicholas  were  to  liquidate  the  c< 

cems  of  the  partnership.      Secondly,  the  letter 

25th  November  1825,  from  Antony  to  Clement.    T\ 

agreement  was,  that  Clement  should  retire,  leavk 

Matthew  and  Nicholas  to  carry  on  the  business  an 

liquidate  the  concerns  of  the  partnership.     A  jor 

would  have  decided  whether,  in  pursuance  of  the  dot 

so  cast  on  them   by  the  agreement,  Matthew  ao 

Nicholas  had  not  made  some  arrangement  with  tfa 

plaintiff*  to  accept  a  substitution.    But  it  is  not  state 

that  the  dissolution  of  partnership  was  known  to  tfa 

plaintiff*,  and  the  notice   of  one  partner  going  oi 

of  a  firm  does  not  discharge  him,  unless  that  notice  i 

proved  to  have  reached  the  plaintiff*.     As  to  the  lette 

it  is  so  ambiguous  that  I  cannot  come  satisfactorily  1 

the  conclusion  that  the  plaintiff*  accepted  the  liabiEl 

of  Matthew  and  Clement  only.    I  concur  with  my  bn 

thers  in  saying,  that  on  the  facts  found  by  the  sped 

case  we  are  bound  to  decide  that  the  defendants  ha^ 

not  made  out  their  case.    As  to  any  discharge  by  pa 

ment,  the  case  is  deficient  in  any  statement  from  wb» 

a  settlement  of  account  on  Clement  going  out  of  t^ 

firm  can  be  presumed.    As  for  an  agreement  by  whi 

the  liability  of  Matthew  and  Nicholas  alone  should 

substituted  for  theirs  jointly  with  Clement,  there  ^ 

evidence  upon  which  a  jury  might  have  been  satisfi 


KiRWAN 
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of  that  fact,  and  if  they  had  found  it  to  be  so,  I  should        1834, 
not  have  said  they  were  wrong;  but  as  I  think  it 
doubtful,  and  my  two  brothers  have  a  strong  opinion, 
I  shall  concur  with  them.  Kirwan. 

BoLLAND  B. — My  judgment  is  on  the  facts  as  stated 
in  the  case  before  me.  There  appears  to  have  been 
an  agreement,  under  which  the  defendants  were  ori- 
ginally liable  to  Antony  when  he  lent  the  money.  The 
house  having  existed  for  some  years,  Clement  retired, 
and  then  Matthew;  on  balancing  the  accounts  when 
Matthew  withdrew,  the  house  was  solvent,  with  a  sur- 
plus of  3000/.  At  that  time  a  partnership  was  formed 
with  Kelly y  he  brought  into  the  firm  a  capital  of  27,000/., 
and  might  have  looked  for  some  adequate  capital  from 
Kirwan.  There  is  nothing  to  show  that  he  undertook  to 
answer  for  the  debts  owing  by  the  old  firm,  and  the  pro- 
bability is,  that  he  would  not  incur  such  a  responsibility. 

Entries  might  have  been  made  in  the  books  by  which 
Kelly  might  have  protected  himself.  It  is  quite  un- 
certain from  the  words  of  the  case  what  was  the  nature 
of  the  transfer  of  the  accounts.  The  account  was 
carried  from  the  old  to  the  new  firm,  but  it  is  not 
stated  how.  Even  suppose  KeUy  had  taken  upon 
himself  a  part  of  the  debt,  still  there  is  an  absence  of 
Antonys  consent,  and  the  parties  in  the  new  firm 
would  not  be  liable. 


GuRNEY  B.  had  gone  to  chambers. 

Judgment  for  plaintiff  (a). 

(a)  In  this  case  the  parties  Imd  agreed  that  tlie  court  should  decide  on 
the  matters  of  fact  set  out  in  the  special  case,  as  well  as  on  the  matters  of 
law. 


END  OF  EASTER  TERM. 
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The  plaintiffy 
assignee  of  a 
lease  granted 
for  lives  by  a 
bishop  in 
right  of  his 
see^  used  a 
way,  without 
interruption^ 


Bright  against  Walker. 

/^ ASE.    The  first  count  stated,  that  before  the  ooiir 
mitting  the  grieyance  &c.  the  defendant  waSf  W^ 
from  thence  hitherto  hath  been,  and  still  is,  IswfbltJ 


possessed  of  a  certain  wharf,  close  and  premises  &^^ 
situate  &c.,  and  by  reason  thereof  during  afl  the  tiii^ 
aforesaid  ought  to  have  had,  and  still  of  ri^t  oogf^ 
to  and  from     ^  j^^^^  ^  certain  way  from  and  out  of  the  same,  inU^:^ 

bis  premises  •'  ^  ^ 

for  more  than  through,  and  along  a  certain  close,  and  from  tkeii^^ 
'^^^"t^e^locus  ^"^*  through,  and  along  a  certain  road  or  way  unl^ 


over 


in  quo  called  and  into  a  certain  common  king's  highway,  and  s^ 
defendant,who  from  thence  back  again.  It  then  proceeded  to  stat^ 
'^^k^^T**^^  obstructions  by  the  defendant,  by  erecting  gates  in  anJ 

ot  tne  jiCi^c 
by  assignment 

of  a  similar  lease  of  it,  obstructed  the  way.  Jn  an  action  on  the  case  for  this  ob- 
struction, Held,  first,  that  since  2  &  3  IT.  4.  c.  71.  the  above  user  conferred  no  tide 
as  against  the  reversioner,  the  bishop;  nor,  secondly,  against  his  lessee,  or 
claiming  under  such  lessee  during  the  terra. 

A  declaration  claiming  a  right  of  way  *'  by  reason  of  ^  the  possessi<m  of 
premises,  is  supported  by  proof  of  a  reservation  of  the  way  io  a  conveyance  of  ibem 
granted  by  a  tenant  for  life  to  the  plaintiff. 
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across  the  way  claimed.    Plea:  general  issue.    At  die        1834. 
trial  before  Crurney  B.  at  the  summer  assizes  for  Wor- 
cestershire in  1833,  the  following  appeared  to  be  the 
£Eicts  of  the  case: — The  road  claimed  led  from  the 
plaintiff's  house  and  wharf  in  Cliff  meadow  through 
Eacham  meadow  oyer  the  locus  in  quo  called  the  Acre 
into  the  public  highway.     Cliff  and  Eacham  or  Achum 
meadows  and  the  Acre  piece  were  held  on  leases  for  three 
lives  under  the  see  of  Worcester.  In  1809  one  Roberts 
having  bought  the  lease  of  Cliff  and  Eacham  meadows, 
built  the  house  now  occupied  by  the  plaintiff  at  the  south 
end  of  the  former  meadow  near  the  Severn^  toge* 
ther  with  a  wharf  and  brick-kiln.     Having  a  right  of 
occupation  way  over  the  Acre  to  go  to  Eacham  mea- 
dow he  made  an  opening  from  the  latter  into  Cliff 
meadow,  and  carried  bricks  over  both  fields  and  over 
the  Acre,  by  the  occupation  way  in  questioUi  into  the 
highway.     The  previous  way  into   Cliff  meadow  was 
higher  up  the  river,  at  a  place  called  Chrinley  style. 
In  1811  the  proprietor  of  the  Acre  put  up  a  gate  to 
interrupt  the  carriage  of  the  bricks.   Roberts,  however, 
broke  it  down,  and  for  more  than  twenty  years  the 
way  over  the  Acre  was  used  without  further  interrup- 
tion by  him  and  his  successor  in  the  occupation  of 
the  house  and  wharf.     In  1816,  he  sold  his  interest  in 
both  meadows,  conveying  Cliff  mesAovr  with  the  house 
and  wharf  to  the  plaintiff,  and  reserving  in  that  con- 
veyance  a  right  of  road  from  the  brick-works  across 
Cliff  and  Eacham  meadows  into  the  locus  in  quo, 
Eacham  meadow  being  then  sold  to  another  person. 
In  1832  the  lease  of  the  Acre  having  passed  into  the 
defendant's  hands,  he  put  up  a  locked  gate  across 
the  road,  for  which  obstruction  this  action  was  brought. 
The  jury  found  that  there  had  been  no  grant  of  the 
way  by  the  bishop,  and  that  the  plaintiff  and  Roberts 
had  enjoyed  the  way  for  more  than  twenty  years  ¥nitb- 
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out  interruption.  Verdict  for  the  plaintiff  for 
damages,  subject  to  a  motion  to  enter  a  nonsuit, 
the  ground  that  the  use  of  the  way  for  more 
twenty  years  over  lands  held  by  leases  for  lives  co 
not,  even  under  2  &  3  W.  4;.  c.  71.  s.  2.,  confer  ^ 
right  to  it  against  the  church  in  reversion  (a).  T^he 
learned  baron  gave  leave  to  move  for  a  nonsuit,  and 

In  Michaelmas  term  Richards  for  the  defendant,  ob- 
tained a  rule  accordingly.     [Bay ley  6.  AH  the  land 
being  held  under  leases  for  lives,  would  not  a  grant  by 
the  termor  confer  a  right  during  the  continuance  of  the 
lease,  even  against  the  bishop  ?] 


Ludlow  Serjt.  and  Whateley  showed  cause  in  Eatier 
term  before  Parke,  Bolland,   Alderson,  and  Guntey 
Bs.  The  question  whether  since  stat.  2  &  3  TT.  4.  c.7I» 
the  bishop,  as  reversioner,  can,  when  he  regains  pos^ 
session,  be  barred  by  his  tenant's  acquiescence  in  the 
use  of  this  way,  does  not  now  arise.  The  bishop's  lease 
not  being  shown  to  have  expired,  his  termor  isbounJL 
by  the  uninterrupted  user.    Nor  under  stat.  2  and  ^ 
TT.  4.  c.  71.  s.  2.  is  it  any  answer  to  uninterrupted  naS^ 
to  show  the  origin  of  the  way  to  have  been  more  tliatf^ 
twenty  years  ago.     By  sect.  5.  of  that  statute,  if  tb^ 
defendant  intends  to  rely  on  any  cause  or  matter  otbc^ 
or  of  law,  not  inconsistent  with  the  simple  fact  of 
joyment,  it  should  be  specially  pleaded. 


t 


(a)  Another  point  was  raised  by  the  defendant,  that  the  way 
111  the  declaration  as  appurtenant  to  the  plaintiff's  house  and  whaft 
whereas  it  appeared  to  exist  by  grant  of  Roberts,  which  was  not  set  forth* 
Wright  V.  Rattray,  1  East,  377,  SBl  :  and  Ko&ystra  v.  Lttost,  5  B.  &  AM. 
830,  were  cited  ;  but  on  showing  cause  Parke  B.  said,  that  the  way  nif^ 
be  claimed  as  appurtenant  at  the  time  of  which  the  declaration  ooBplttOid^ 
▼iz.  during  the  plaintiff's  possession  of  the  land  under  the  lease*  by  ittna 
of  that  possession,  and  that  the  declaration  was  sufficient.  And  see  CarylMi 
Y.  Litluhye,  2  Saund.  112, 115;  Barhw  v.  Rhoda,  ante,  Vol.  IIL 
WhtdUy  ▼.  Thompson,  1  B.  &  P.  371. 


Bright 

V. 
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JR.  V.  Richards  in  support  of  the  rule.      All    the        1834. 
\aaclsy  in  respect  of  which  this  way  is  claimed^  being 
\easehold  for  lives  held  under  the  see  of  Worcester,  it 
18  clear  that  before  the  late  statute  no  user  would  have      Waher. 
created  a  right  against  the  ecclesiastical  reversioner. 
{Parke  B.  It  might  against  the  lessees.]    The  defend- 
ant claims  under  the  lessees  of  the  bishop.     Before  the 
late  act,  user  of  a  way,  even  by  the  public,  for  more 
than  twenty  years,  if  taking  place  during  the  occupa- 
tion of  a  tenant,  was  held  not  to  affect  the  rights  of  even 
a  lay  reversioner;  Wood\.  Veal(a\  Daniel  y.  North  (b). 
In  Runcorn  v.  Doe  in  Error  (c)  Lord  Tenterden  laid  it 
down,  that  adverse  possession  is  not  in  general  evidence 
against  an  ecclesiastical  person,  unless  against  the  same 
person  who  has  submitted  to  that  possession.    In  Bar- 
^  V.  Richardson  (d)  windows  looking  over  land  then 
^be  had  existed  without  interruption  for  more  than 
^enty  years  during  the  life  of  one  incumbent;  but  it 
^  held,  that  as  he  being  only  tenant  for  life  without 
^in  of  the  inheritance,  could  not  grant  an  easement ; 
fte  long  enjoyment  conferred  no  right  of  action  for  stop- 
P'Og  up  the  windows.     In  Wall  v.  Nixon  (e)  evidence  of 
'''er  for  twenty  years  of  a  head  stock  to  pen  up  a  rivu- 
•^  Was  held  no  sufficient  evidence  of  a  grant  to  warrant 
^^  Continuance,  to  the  injury  of  church  land.  Then  the 
•^tute  has  not  altered  the  previous  law ;  for  the  plain- 
^  not  claiming  right  to  this  way,  except  by  user 
wing  all  this  period,  should  have  shown  that  the  lease 
&om  the  bishop  had  continued  to  exist. 

[Parke  B.  The  question  upon  the  recent  statute  is 
of  considerable  importance,  we  will  therefore  take  time 
to  consider  it.] 

(m)  5  B.  £c  Ak).  454.  (6)  11  East,  372. 

(e)  5  B.  &  Cr.  696.  (d)  4  B.  &  Aid.  579. 
(O  aSmitirs  R.  316. 

VOL.  IV.  L  L 
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1834.  Afterwards;  in  this  term^  the  judgment  of  the  court 

^■^^'^^^       was  delivered  by 
Bright 

V, 

Walker.  Parke  B. — This  was  an  action  on  the  case  for  ob- 
structing a  way  to  the  plaintiff's  wharf^  which  was  tried 
before  my  brother  Gurney  at  the  last  summer  assiietf* 
at  Worcester.  A  verdict  passed  for  the  plaintiff,  witl^ 
Uberty  to  move  to  enter  a  nonsuit,  on  two  grounds;  fii 
that  the  plaintiff's  title  to  the  right  of  way  was  m 
made  out  by  the  evidence ;  and,  secondly,  that  it  was 
properly  described  in  the  declaration.  On  showing 
cause,  the  second  objection  was  disposed  of  by  th^ 
court,  and  the  only  point  to  be  now  considered  is» 
whether  the  right  of  way  was  established.  The  way 
claimed  was  from  a  wharf  in  a  close  called  CUff  mesk- 
dow,  through  Eacham  meadow,  over  the  locus  in  qao 
called  the  Acre^  where  the  obstruction  took  place,  intso 
a  public  highway. 

CUff  and  Eacluim  meadows  were  held  under  tk^ 
3ishop  of  Worcester  by  a  lease  for  three  lives,  grante^S 
in  1805  to  Alderman  Davis.  In  1809  Roberts  yxt^ 
(chased  the  leasehold  interest  from  Davis,  and  hegttn 
to  make  bricks  in  Cliff  meadow,  and  carried  thesn 
through  Eacham  meadow  and  the  Acre  into  the  high* 
way. 

■  In  1811  DaUofix  the  then  occupier  of  the  Acrd  9pi 
the  assignee  of  a  copyhold  lease  for  four  Uves  under  tk 
bishop,  of  the  close  called  the  Acre,  put  up  a  gate  ti 
obstruct  Roberts  in  carrying  bricks.     Roberts  broke  i 
down,  and  l\e  and  the  plaintiff,  who  claimed  under  him^ 
continued  to  carry  bricks  over  the  Acre  without  int^ 
ruption  for  more  than  twenty  years,  when  defendant 
claiming  as  assignee  of  the  bishop's  lease  under  DaUw^ 
obstructed  the  way,  and  for  that  obstruction  die  actida 
was  brought. 


J 
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No  proof  was  given  on  either  side  that  either  of  the        18S4. 
nginal  leases  had  been  surrendered^  and  therefore  the 
ise  must  be  considered  as  if  both  had  continued  to 
\e  time  of  the  obstruction. 

The  jury  found,  first,  that  they  would  not  presume 
By  grant  of  right  of  way  by  the  bishop;  and  secondly, 
bat  the  plaintiff  and  Roberts  had  actually  enjoyed  the 
ray  without  interruption  for  more  than  twenty  years. 
Uid  the  only  question  is,  whether  such  an  enjoyment 
j^eB  to  the  plaintiff  a  right  of  way  over  the  defendant's 
lose,  so  as  to  enable  him  to  maintain  thb  action?  That 
Impends  upon  the  construction  of  the  act  2  &  3  FF.  4. 
•  71.  and  particularly  sect.  2. 

For  A  series  of  years  prior  to  the  passing  this  act, 
idgea  had  been  in  the  habit,  for  the  furtherance  of 
Mice  and  for  the  sake  of  peace,  to  leave  it  to  juries 
I  presume  a  grant  fi'om  a  long  exercise  of  an  incorpo- 
^  right,  adopting  the  period  of  twenty  years  by 
uilogy  to  the  statute  of  Umitations.  Such  presiunp- 
Ms  did  not  always  proceed  on  a  beUef  that  the  thing 
PMimied  had  actually  taken  place;  -but  as  is  properly 
Bd  by  Mr.  Starkie^  in  his  excellent  Treatise  on  Evi- 
f^eCf  vol.  iL  p.  669,  "  A  technical  efficacy  was  given 
» the  evidence  of  possession  beyond  its  simple  and  na- 
and  force  and  operation ;"  and  **  though  in  theory  it 
Hi  mere  presumptive  evidence,  in  practice  and  effect 
il  %is  a  bar.*'  And  that  learned  author  observes,  in  a 
M^  "  that  so  heavy  a  tax  on  the  consciences  and 
fD6d  sense  of  juries,  which  they  were  called  on  to  incur 
kt  Ae  sake  of  administering  substantial  justice,  ought 
to  iie  removed  by  the  assistance  of  the  legislature  .** 

The  act  in  question  is  intended  to  accomplish  this 
i^eet,  by  shortening  in  effect  the  period  of  prescript 
iliDj  and  making  that  possession  a  bar  or  title  of  itself 
iiidbi  was  so  before  only  by  the  intervention  of  a  jury. 
die  tide  of  tbe  act  is»  **  for  shortening  the  time  of  pre- 
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scription  in  certain  cases;''  and  it  recites  that  "  the 
pression  '  time  immemorial,  or  time  whereof  the  men 
of  man  runneth  not  to  the  contrary/  is  now  by  the 
of  England  in  many  cases  considered  to  include  i 
denote  the  whole  period  of  time  from  the  reign  of  k 
Richard  I.,  whereby  the  tide  to  matters  which  ii 
been  long  enjoyed^  is  sometimes  defeated  by  slu 
ing  the  commencement  of  such  enjoyment^  whid 
in  many  cases  productive  of  inconvenience  and  inj 
tice."  It  then  proceeds  to  enact,  in  the  second  sect! 
that  "  no  claim  which  may  be  lawfully  made  at 
common  law  by  custom,  prescription,  or  grant,  to  i 
way  or  other  easement,  or  to  any  watercourse,  pr 
the  use  of  any  water  to  be  enjoyed  or  derived  uf 
over,  or  from  any  land  or  water  of  our  said  lord 
king,  his  heirs  or  successors,  or  being  parcel  of 
Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall 
being  the  property  of  any  ecclesiastical  or  lay  pen 
or  body  corporate,  when  such  way  or  other  matte 
herein  last  before  mentioned  shall  have  been  acto 
enjoyed  by  any  person  claiming  right  thereto,  wid 
interruption,  for  a  full  period  of  twenty  years,  shal 
defeated  or  destroyed  by  showing  only  that  such  wa 
other  matter  was  first  enjoyed  at  any  time  prior  to  f 
period  of  twenty  years ;  but,  nevertheless,  such  e 
may  be  defeated  in  any  other  way  by  which  the  san 
now  liable  to  be  defeated;  and  where  such  way  or  o 
matter  as  herein  last  before  mentioned  shafl  1 
been  so  enjoyed  as  aforesaid  for  the  full  peiioi 
forty  years,  the  right  thereto  shall  be  deemed  abto 
and  indefeasible,  unless  it  shall  appear  that  the  s 
was  enjoyed  by  some  consent  or  agreement  expn 
given  or  made  for  that  purpose  by  deed  or  writing* 
In  order  to  establish  a  right  of  way,  and  to  bring 
case  within  this  section,  it  must  be  preyed  that 
claimant  has  enjoyed  it  for  the  full  period  of  tn 
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^2i.Ts,  and  that  he  has  done  so  *'  as  of  right;'*  for  that 
^he  form  in  which  by  sect.  5.  such  a  claim  must  be 
L^^ided,  and  the  like  evidence  would  have  been  re- 
aired  before  this  statute  to  prove  a  claim  by  prescrip- 
on  or  non-existing  grant.    Therefore  if  the  way  shall 
ppear  to  have  been   enjoyed  by  the   claimant  not 
ipenly,  and  in  the  manner  that  a  person  rightfully 
ntitled  would  have  used  it^  but  by  stealth,  as  a  tres- 
Mi3ser  would  have  done;  if  he  shall  have  occasionally 
laked  the  permission  of  the  occupier  of  the  land^  no 
itle  would  be  acquired,  because  it  was  not  enjoyed 
'  as  of  right."     For  the  same  reason  it  would  not^  if 
here  had  been  unity  of  possession  during  all  or  part 
)f  tlie  time;  for  then  the  claimant  would  not  have  en- 
joyed '*  as  of  right"  the  "easement,"  but  the  soil  itself. 
So  it  must  have  been  enjoyed  "  without  interruption." 
Again,  such  claim  may  be  defeated  in  any  other  way  by 
wliichthe  same  is  now  liable  to  be  defeated;  that  is, 
by  the  same  means  by  which  a  similar  claim  arising 
by  custom,  prescription,  or  grant,  would  now  be  de- 
feasible; and  therefore  it  may  be  answered  by  proof 
of  a  grant  or  of  a  licence,  written  or  parol,  for  a  limited 
period,  comprising  the  whole  or  part  of  the  twenty 
J*W8,  or  of  the  absence  or  ignorance  of  the  parties  in- 
terested in  opposing  the  claim,  and  their  agents,  during 
*be  whole  time  that  it  was  exercised.     So  far  the  con- 
*tnictbn  of  the  act  is  clear,  and  this  enjoyment  of 
twenty  years  having  been  uninterrupted  and  not  de- 
fc^  on  any  ground  abovemention^d,  would  give  a 
pod  title;  but  if  the  enjoyment  take  place  with  the 
'i^uiescence  or  by  the  laches  of  one  who  is  tenant  for 
^  only,  the  question  is,  what  is  its  effect,  according  to 
die  trae  meaning  of  the  statute  ?    Will  it  be  good  to 
gife  a  right  against  the  see,  and  against  those  claiming 
ttider  it  by  a  new  lease  ?  or  only  as  against  the  termor 
and  hb  assigns  during  the  continuance  of  the  term  ? 


1834. 


Bbight 

V. 

Walker. 


Bright 
v. 
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1834.       or  will  it  be  altogether  invalid?    In  the  first  place,  it 
quite  clear  that  no  right  is  gained  against  die  bisho] 
whatever  construction  is  put  on  the  seventh  sectioD^     2] 
Walker,     admits  of  no  doubt  under  the  eighth.  This  section  pi 
vides,  "  that  when  any  land  or  water  upon,  over, 
from  which  any  such  way  or  other  convenient  wat 
course  or  use  of  water  shall  have  been  or  shall  be  en- 
joyed or  derived,  hath  been  or  shall  be  held  under  or 
by  virtue  of  any  term  of  life,  or  any  term  of  years  ex-* 
ceeding  three  years  from  the  granting  thereof,  the  dne 
of  the  enjoyment  of  any  such  way  or  other  matter  a0 
herein  last  before-mentioned  during  the  continuance  o^ 
such  term,  shall  be  excluded  in  the  computation  of  th^ 
said  period  of  forty  years  (viz.  in  sect.  2.  mentioned),  uc^ 
case  the  claim  shall  within  three  years  next  after  dt^ 
end  or  sooner  determination  of  such  term  be  resisted' 
by  any  person  entitled  to  any  reversion  expectant 
the  determination  thereof.    It  is  quite  certain  that 
enjoyment  of  forty  years  instead  of  twenty,  under 
circumstances  of  this  case,  would  have  given  no 
against  the  bishop,  as  he  might  dispute  the  right  at  an; 
time  within  three  years  after  the  expiration  of  di^ 
lease ;  and  if  the  lease  for  life  be  excluded  from  tk< 
longer  period  as  against  the  bishop,  it  certainly 
from  the  shorter.   Therefore  there  is  no  doubt  but 
possession  of  twenty  years  gives  no  title  as  against 
bishop,  and  cannot  affect  the  right  of  the  see. 

The  important  question  is,  whether  this  enjoyment, 
it  cannot  give  a  title  against  all  persons  having  estates 
the  locus  in  quo,  gives  a  title  as  against  the  lessee 
the  defendant  claiming  under  him,  or  not  at  all.    \^^ 
have  had  considerable  difficulty  in  coming  to  a  ccmdf 
sion  on  this  point,  but  on  the  fullest  consideration  wv 
think  that  no  title  at  all  is  gained  by  a  user,  which  doei , 
not  give  a  valid  title  against  aU,  and  permanently  aSsd 
the  fee. 
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13efore  the  statute  this  possession  would  indeed  have        1834. 
»^ii  evidence  to  support  a  plea  or  claim  by  non-existing 
rfltnt  firom  the  termor  in  the  locus  in  quo  to  the  termor 
[iider  whom  the  plaintiff*  claims,  though  such  a  claim 
iras  by  no  means  a  matter  of  ordinary  occurrence;  and 
in  practice  the  usual  course  was  to  state  a  grant  by 
an  owner  in  fee  to  an  owner  in  fee.  (a).     But  we  think 
that  fflnce  the  statute  such  a  qualified  right  is  not  given 
by  an  enjoyment  for  twenty  years.     For,  in  the  first 
place,  the  statute  is  '*for  the  shortening  the  time  of  pre- 
tcrifiion^  and  if  the  periods  mentioned  in  it  are  to  be 
deemed  new  times  of  prescription,  it  must  have  been  in- 
tended that  the  enjoyment  for  those  periods  should  give 
a  good  title  against  all;  for  titles  by  immemorial  prescrip- 
tkmare  absolute  and  valid  against  all.    They  are  such 
is  absolutely  bind  the  fee  in  the  land.     In  the  next 
placci  the  statute  no  where  contains  any  intimation  that 
there  may  be  different  classes  of  rights  qualified  and 
absolute,  vaUd  as  to  some  persons,  and  invalid  as  to 
others. 

From  hence  we  are  led  to  conclude,  that  an  enjoy- 
'oent  of  twenty  years,  if  it  give  not  a  good  title  against 
^i  gives  no  good  title  at  all ;  and  as  it  is  clear  that  this 
wjoyment,  whilst  the  land  was  held  by  a  tenant  for  life, 
^■Wiot  affect  the  reversion  in  the  bishop  now,  and  is 
"erefore  not  good  as  against  every  one,  it  is  not  good 
^l^stany  one,  and  therefore  not  against  the  defendant. 
^^  view  of  the  case  derives  confirmation  from  the 
•^enth  section,  which  is  as  follows: — "  Provided  ako, 
™at  the  time  during  which  any  person  otherwise  ca- 
l*We  of  resisting  any  claim  to  any  of  the  matters  before 
QCftfioned,  shall  have  been  or  shall  be  an  infant,  idiot, 
M  compos  mentis,  feme  covert,  or  tenant  for  life,  or 
ihiriog  which  any  action  or  suit  shall  have  been  pend-* 

(a)  See  2  6c  3  IK.  4^  c.  71.  «.  5. 
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1834.       ingy  and  which  shall  have  been  diligently  prosecutc^^ 
^'^■^'^^^^      until  abated  by  the  death  of  any  party  or  parties  ther*-^ 

v.  to^  shall  be  excluded  in  the  computation  of  the 

Walkeb.      hereinbefore  mentioned^  except  only  in  cases  where 

right  or  claim  is  hereby  declared  to  be  absolute  and  ^ 
defeasible:*'  {viz.  by  sect.  2.)    This  section^  it  is  ta  {>^ 
observed,  in  express  terms  excludes  the  time  that  ttic 
person  (who  is  capable  of  resisting  the  claim  to  the  wa,y) 
is  tenant  for  Ufe;  and  unless  the  context  makes  it  m 
cessary  for  us,  in  order  to  avoid  some  manifest  incoi 
gruity  or  absurdity,  to  put  a  different  construction, 
ought  to  construe  the  words  in  their  ordinary  sens^* 
That  construction  does  not  appear  to  us  to  be  at  variancrc 
with  any  other  part  of  the  act,  nor  to  lead  to  any  al>^ 
surdity.     During  the  period  of  a  tenancy  for  life,  tlB« 
exercise  of  an  easement  will  not  affect  the  fee;  i* 
order  to  do  that  there  must  be  that  period  of  enjoymeiit 
against  an  owner  of  the  fee. 

The  conclusion,    therefore,    at    which  we  have  ai"- 
rived  is,  that  the  statute  in  this  case  gives  no  rigb^ 
from  the  enjoyment  that  has  taken  place;  and  as  sect- 
6.  forbids  a  presumption  in  favour  of  a  claim  to  b^ 
drawn  from    a  less    period    of  enjoyment   than   th3^ 
prescribed    by  the  statute,  and  as  more  than  twentj^ 
years  is  required  in  this  case  to  give  a  right,  the  juT^ 
could  not  have  been  directed  to  presume  a  grant  l^Jf 
one  of  the  termors  to  the  other  by  the  proof  of  po^^ 
session  alone.     Of  course  nothing  that  has  been  sai^ 
by  the  court,  and  certainly  nothing  in  the  statute,  wi* 
prevent  the  operation  of  an  actual  grant  by  one  lessCf^ 
to  the  other  proved  by  the  deed  itself,  or  upon  proof  ^^ 
its  loss,  by  secondary  evidence ;  nor  prevent  the  ju^^ 
from  taking  this  possession  into  consideration,  wiih  otk^^ 
circumstances i  as  evidence  of  a  grant,  which  they  to^J 
still  find  to  have  been  made,  if  they  are  satisfied  that  ^^ 
was  made  in  point  of  fact« 
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i^e  are  therefore  of  opinion  that  in  the  present  case  1834'. 

plaintiff  is  not  entitled  to  recover,  and  that  a  non-  bright 
t  must  be  entered.  v. 

T>    1       L     1   i.  Walker. 

Kule  absolute. 


Tn  the  matter  of  the  Estate  and  Effects  of  John 

Wilkinson,  deceased. 

fOHN   WILKINSON  by  his  last  will  dated  20  A  will  direct- 
Aptil  1831,  bequeathed  as  follows  : — After  all  my  ^^^  |     ^^^  ^^^ 
ist  debts  and  funeral  expenses  are  paid,  my  will  and  residue  of  the 
leasure  is  as  follows: — In  case  my  beloved  wife,  Mary  the  funds,  and 
Vilkinson,  should  survive  me,  that  my  executors  here-  tli vide  the  in- 

'  -f  terest  "among 

ifter  named  do  pay  my  beloved  wife  300/.  per  annum,  poor  pious 
jyeven  and  quarterly  payments,  during  her  natural  jJr'frraale"old 
life:  Item,  I  give  and  bequeath  to  my  son  Jacob  Wil-  or  infirm,  in 
^won,  shop-keeper  at  Southgate,  Middlesex,  all  the  t|,ey  should 
stock  in  trade,  also  my  freehold  estate,  No.  8,  Watling  see  fit/*  Held, 

^.         ,  *        ,       ^  .      ',  n  fii-st,  that  the 

^irert,  let  at  300/.  per  annum,  with  the  rents  of  my  executors 

two  houses  at  Highbury  Place,  Islington,  Nos.  13  and  ^^"/jj  "^„' J,^ 
W«  during  the  term  of  the  leases,  also  my  silver  cup.  pay  legacy 
To  my  daughter,  Jane  Smith,  now  residing  in  Castle  ficmNe<'atees  • 
^^reet,  St.  Martin's  Lane,  20001,  and  the  house  I  now  and  secondly, 
we  in  32,  Ebury  Street,  Pimlico,  formerly  5 ;  also  my  ^nd  picMw  per- 
"Bver  waiter.     Item,  to  the  treasurer  for  the  time  being  sons''  are  not 
rfihe  Wesleyan  Stranger's  Friend  Society,  for  visiting  the  bequest 
*c  sick  and  poor  at  their  own  houses,  100/.     To  the  \s  a  class,  but 

*^        ^  that  each  indi* 

^'e^rer  for  the  time  being  of  the  Dispensary  in  Sloane  vidual  selected 
We,  100/.     To  the  treasurer  for  the  time  being  of  ["^^.s^IvM^^he"' 
^  Westminster  Hospital,  100/.    Item,  to  John  Forrest,  person  so  be* 
^^^i  George  Forrest  (yeoman),  the  sum  of  19/,  19^.  wasconse- 
^,  to  James  Brothers,  son  of  James  Brothers  (yeo-  quently  liable 

to  pay  the 
duty  when  the 
sum  received 
"•^old  exceed  20/.,  such   duty  to  be  then  retained  by  the  executor  accordingly, 
^  being  calculated  according  to  the  party's  propinquity  in  blood  to  the  testator. 
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1834.        man),  the  sum  of  19/.  195.    As  to  my  wearing  apparel, 
^■^^""^^^      linen,  household  furniture  of  every  description,  my  son 
Wilkinson,   and  daughter  may  divide  or  sell,  as  they  please.    Fi- 
naUy,  after  my  just  debts  and  legacies  are  paid,  my 
will  and  pleasure  is,  that  all  my  money  in  the  banker's 
hands,  bills  of  exchange,   &c.  &c.  be  collected  into 
cash  and  laid  out  in  the  funds  in  the  Bank  of  Enghad, 
where  I  now  have  considerable  property ;  and  that  my 
executors  hereafter  named,  and  their  heirs  and  assigns, 
do  receive  the  interest  thereof  at  the  Bank  half  jetAjf, 
and  *'  divide  it  amongst  poor,  pious  persons,  male  or  fe- 
male, old  or  infirm,  in  10/.  or  15/.,  as  they  see  fit,  noi^ 
omitting  large  and  sick  families,  if  of  good  character." 

By  a  codicil,  dated  S7th  July  1833,  the  testator,  afieic* 
several  bequests  and  legacies,  directed  that  the  legaq^ 
duty  payable  in  regard  of  the  several  legacies  and  be— — 
quests  in  his  will,  and  the  codicil  mentioned,  flhouI^S 
be  charged  upon  and  paid  out  of  his  personal  estat^^ 
and  thereby  confirmed  his  said  wUl. 

The  executors  having  paid  legacy  duty  on  eve 
bequest  but  the  last,  to  "  poor  pious  persons,*'  a 
was  obtained  under  42  G.  3.  c.  99.  s.  2.  calling  on 
to  pay  legacy  duty  on  that  also. 


Stephen  Serjt.,  Dixon  and  Gumey  showed 
The  plain  meaning  of  the  third  part  of  the  schedule 
nexed  to  55  G.  3.  c.  184.  shows  that  legacy  duty 
not  here  payable.  It  is  headed  thus — Legacies 
Successions  to  personal  or  moveable  estate  upon 
testacy,  where  the  testator,  testatrix,  or  i 
shall  have  died  after  5  April  1805.  For  every  hgtn^^ 
specific  or  pecimiary,  or  of  any  other  description,  ^ 
the  amount  or  value  of  20L  or  upwards,  given  by  9Mtff 
will  or  testamentary  instrument  of  any  person  who  thMMi 
have  died  after  the  5th  day  of  April  1805,  either  oi«^ 
of  his  or  her  personal  or  moveable  estate,  or  out  of  ^ 
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charged  upon  his  or  her  real  or  heritable  estate,  or  out  18S4* 
of  any  monies  to  arise  by  the  sale,  mortgage,  or  other  ^-^v^ 
disposition  of  his  or  her  real  or  heritable  estate,  or  any  Wilsiimov. 
part  thereof,  and  which  shall  be  paid,  delivered,  re- 
tained, satisfied,  or  discharged  after  the  81st  day  of 
August  1815.  Also  for  the  dear  residue  (when  de- 
volving to  one  person),  and  for  every  share  of  the  dear 
residue  (when  devolving  on  two  or  more  persons)  of  the 
personal  or  moveable  estate  of  any  parson  who  shall 
have  died  after  the  5th  day  of  April  1805,  after  de- 
ducting debts,  funeral  expenses,  legades,  and  other 
charges  first  payable  thereout,  whether  the  title  to 
such  residue,  or  any  share  thereof,  shall  accrue  by 
virtue  of  any  testamentary  disposition,  or  upon  a  par- 
tial or  total  intestacy,  where  such  residue  or  share  of 
residue  shall  be  of  the  amount  or  value  of  2(ML  or  tqp- 
wards,  where  the  same  shall  be  paid,  delivered,  re- 
tained, satisfied,  or  discharged  after  the  31st  day  of 
August  1815.  And  also  for  the  dear  residue  (when 
given  to  one  person),  and  for  every  share  of  the  dear 
residue  (when  given  to  two  or  more  persons)  of  the 
monies  to  arise  from  the  sale,  mortgage,  or  other  dis- 
position of  any  real  or  heritable  estate  directed  to  be 
sold,  mortgaged,  or  otherwise  disposed  of  by  any  will 
or  testamentary  instrument  of  any  person  who  shall 
have  died  after  the  5th  day  of  April  1805,  (after  de- 
ducting debts,  funeral  expenses,  legacies,  and  other 
charges,  first  made  payabk  thereout,  if  any),  where 
such  residue  or  share  of  residue  shall  amount  to  SOJl 
or  upwards,  and  where  the  same  shall  be  paid,  re- 
tained or  discharged  after  the  Slst  day  of  August  1815. 
The  several  amounts  of  duty  differing  when  the  legacy 
or  residue  is  for  benefit  of  a  child,  or  any  descendant 
of  achildof  the  deceased,  as  wellasof  afiLther,mojdier, 
brodier  or  sister,  or  descendant  of  either,  or  stranger 
in  bioodf  are  then  subjoined.     Next,  all  gifta  of  •»- 


1 


516  CASES  re  TRINITY  TERM 

ISM.  nmdesj  or  bv  wit  of  annuity,  or  of  ^dt  other  partial 
^^^^  bftipfit  or  interest  oa:  of  anr  FDci  esiate  or  efiects. 
WiLKns«3c.  ^^  to  ^  deemed  legacies ;  ird  vfees^e  a  legaloe  shafl 
take  tvo  or  m-:*re  disdnct  kicues  xs  beD^Eis,  together 
auMHUiiiug  to  2M.,  they  are  ckirgeaUe,  tboogh  each 
«paratek-  is  under  that  «3im.  Three  exoepboos  foBov 
in  £iToiir  of  legacies  A:c«  to  or  for  the  benefit  erf*  the 
hosband  or  wife  of  the  deceased,  of  asx  of  the  roral 
fiunilvy  and  of  cerciin  specific  leg-afiei  to  bodies  cor* 
porate,  or  other  psblic  bod^s  exesrpted  br  39  G.  & 
c  73-  from  the  paTden:  of  duty. 

AH  these  enactcHsts  show    that   le^iarv  dmr  was 
onlr  intended  to  ::ttach  en  the  besefidil  isieres>t5  taken 
by  legatees,  and  on  them  ixHirrid4i£i}y  in  respect  of 
their  beneficial  interesis ;  or  the  exempDDCs  aiid  raiia- 
tkms  in  the  sca!e  cf  duty  would  be  withonx  iz>eaning. 
Though  the  e^irlier  p&n  of  the  schedule  may  secaa  to 
impose  the  duty  generally  on  the  legacies,  the  safase- 
qnent  clauses  limit  its  opersii-os.  and  show  chat  the 
only  cases  wi:hin  the  words  or  cox^iemplaiioc  of  the 
act  are  those  where  it  ii^ay  be  a.&r=:3ed  that  a  legacy 
or  residue  is  to  be  taken  for  the  bex^fi:  of  socne  indi- 
Tidnal  who  is  either  related  to  the  deceased  or  not. 
Now,  as  usder  the  present  'o€>ques;  Dw>  iiAiirkiual  can 
take  beneficially  more  th^n  la/.,  ti^e  pre^sent  catse  is 
whoDv  out  of  the  operation  of  :he  schedule,  which  br 
the  enacting  part  which  imposes  the  dun .  hmits  the 
description  that  the  le^acv  shall  an>cui;:  to  ^0^^  or  up- 
wards.     Had  ihis  unaniziiiT  bee:i  confemed  br  waT  of 
exemption,  the  p^irties  claiming  i:  must  hare  faovNight 
themselves  within  it.    but  it  hez>e  ckariy  lies  oo  the 
crown  to  show  that  the  legacy  is  cf  *ilV.  amount*  and 
so  chargeable  with   duty,      ^\luu  iniiiviuaal  perscn, 
taking  a  beneficial  interest,  is  to  pay  duty  hef>^,  except 
it  be  the   "  poor,  pious  person  "*  to  whom  the  tnastees 
may  think  fit  to  allot  a  share  of  the  finid  beqiKaihed  ! 
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No  scale  of  duty  provided  by  the  schedule  can  other-        1834. 
wise  be  applied.     A  remote  descendant  of  a  brother      ^'^^/^^ 
or  sister  of  the  deceased  might  be  fixed  on  as  an  object    Wilkinson. 
of  his  posthumous  bounty  ;  and  if  so^  he  would  be  en- 
titled to  it  on  payment  of  only  3L  per  cent,  legacy  duty. 
Iff  however,  it  is  said  the  "  poor,  pious  persons  "  to  be 
fixed  on  by  the  trustees  are  to  be  considered  and  taxed 
as  a  class,  they  will,  as  strangers  in  blood,  pay  10/.  per 
cent.,  amounting  in  this  case  to  3000/. ;  but  that  would 
wholly  disregard  the  distinction  intended  to  be  pre- 
served between  persons  of  the  blood  of  the  testator 
and  strangers  to  him  in  blood.     Besides,  to  tax  them 
as  a  class  would  be  to  tax  the  fund  and  not  the  indi< 
nduals,  for  though  the  trustees  would   have  less  to 
distribute  after  the  10/.  per  cent,  had  been  paid  by 
tbem  out  of  the  fund,  the  objects  of  their  selection 
ittight  receive  the  same  amounts.     Can,  then,  a  legacy 
ite^lf  be  taxed  without  adverting  to  the  degree  of  re- 
l^ti^onship  to  the  deceased  in  which  the  person  to  take 
tli«  benefit  may  stand  ?     [Alderson  B.  In  the  instance 
of  the  bequest  to  the  Westminster  Hospital,  who  would 
taike  the  beneficial  interest  ?]     If  legacy  duty  be  pay- 
able on  a  bequest  to  a  public  body  or  institution  not 
corporate,  as  to  any  hospital,  museum  or  library,  is  a 
bequest  for  the  benefit  of  the  body  which  takes  the 
beneficial  interest.^  whereas,  here,  the  beneficial  in- 
terest being  by  the  terms  of  the  will  to  be  taken  by 
ulterior  persons^  the  tax  must  fall  on  them.     They  are 
^^  truth  the  legatees,  though  when  selected  by  the 
^'^atees ;  whereas,  though  a  patient  in  a  hospital  re- 
^^ives  benefit  from  being  cured  there,  the  character  of 
*^gatee  cannot  be  ascribed  to  him.     Corporate  bodies 
^^  strictly  liable  to  duty.     How  can  the  trustees,  dis- 
Wbuting  a  fund  to  others,  who  receive  the  ulterior 
^efit,  be  liable  to  this  duty  ?    If  they  could,  then,  if 
tbej^were  sops  of  the  deceased,  as  is  here  the  case 
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1834.       with  one  of  them^  a  smaller  amount  of  duty  would  be 
"^""^^^      payable,  or  if  the  trustee  was  a  wife,  no  duty  at  all; 
Wilkinson,   though  all  the  parties  ultimately  to  be  benefitted  might 
be  strangers  in  blood  to  the  testator,  and  therefere 
clearly  intended  by  the  act  to  pay  10/.  per  eent.  on  any 
legacy  amounting  to  20/.    To  charge  the  trustees,  who 
take  no  beneficial  interest,  is  to  charge  the  iimd  m  the 
aggregate,  for  which  there  appears  no  authority  under 
the  act.     But  if  these  "  poor  pious  persons  "  are  not 
to  be  considered  as  taking  a  beneficial  interest  as  le- 
gatees under  the  will,  it  will  follow  that  there  are  none 
who  do.     Then  no  legacy  duty  will  be  payable ;.  for  if 
there  can  be  a  case  where  no  individual  takes  a  bene- 
ficial interest,  it  is  not  within  this  act    That  may  bsYe 
been  the  intent  of  the  legislature;  as  in  such  a  case 
the  legacy  is  to  that  public  whose  establishments  th^- 
duty  is  intended  to  support.    If  it  is  said  that  IBL  i^ 
not  necessarily  the  maximum  to  be  received,  becauseer 
that  gift  may  be  repeated  yearly,  it  may  be  answered  .39 
that  trustees  for  the  crown  must  make  out  affirmativ^^ 
that  this  is  a  legacy  amounting  to  201.,  and  not  rest  onflik 
supposed  case  that  it  might  at  a  future  time  amount  Ut9 
that  sum.     At  all  events,  it  would  only  attach  in  th^ 
particular  case  when  it  arose,  if  indeed  under  this  wiSl 
the  trustees  could  so  dispose  of  the  fiuid.    But 
G.  3,  c.  52.  in  stating  what  shall  be  deemed 
within  the  act,  provides  by  s.  7.  that  any  gift  by 
will  or  testamentary  instrument  of  any  person  dyin^ 
after  the  passing  of  this  act,  which  shall  by  virtue 
such  testamentary  instrument  have  effect  or  be 
fied  out  of  the  personal  estate  of  such  person  so  djmg§ 
or  out  of  any  personal  estate  which  such  perscm  ahaV 
have  power  to  dispose  of  as  he  or  she  shall  think  fib 
shall  be  deemed  and  taken  to  be  a  ^*  legacy'*  withm  tb^ 
intent  and  meaning  of   this  act,  whether  the  saiae 
shall  be  given  by  way  of  annuity  or  in  any  other  fomi 
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and  then,  after  directing  how  the  value  of  annuities       1834. 
Aall  be  calculated,  and  the  way  in  which  the  duty      ^-^v-^^ 
thereon  shall  be  charged,  enacts  by  s.  11.  that  if  any    v^iJ^i^sov. 
benefit  shall  be  given  by  any  will  or  testamentary  in- 
strument, in  such  terms  that  the  amount  or  value  of 
9uch  benefit  can  only  be  ascertained  from  time  to  time 
by  the  actual  appUcation  for  that  purpose  of  the  fund 
allotted  for  such  person  or  made  chargeable  therewith, 
or  if  the  amount  or  value  of  any  benefit  given  by  any 
till  or  testamentary  instrument  cannot  by  reason  of 
the  form  and  manner  of  the  gift  be  so  ascertained  that 
the  duty  can  be  charged  thereon  under  any  other  di- 
lections  herein  contained,  then  and  in  every  such  case 
•Qcli  duty  shall  be  charged  upon  the  several  sums  of 
inoiiey  or  effects  which  shall  be  appUed  from  time  to 
time  for  the  purposes  directed  by  such  will  or  testa- 
iitentary  instrument  as  separate  and  distinct  legacies  or 
''^qvests,  and  shall  be  paid  out  of  the  fund  appUcable 
*^r  such  purposes,  or  charged  with  answering  the  same, 
^ow  that  section  seems  closely  adapted  to  meet  the 
^ifiBculties  of  this  case.    For  here,  the  amount  or  value 
^^  the  bequest  **  can  only  be  ascertained  from  time  to 
t'Hie  by  the  actual  appUcation  of  the  fimd,"  so  as  to 
^l^Wge  the  duty  accordingly. 

^  parte  Franklin  (a)  was  decided  by  the  Vice-Chan- 
cellor on  petition,  the  question  having  arisen  incidentally 
^^■1^  the  administration  of  a  testator's  estate.  The  testator 
d^«e  by  win  gave  and  bequeathed  to  the  poor  of  Had- 
ffewitow  a  legacy  of  *'  50/.  per  annum  for  ever,  to  be  laid 
<HKt  at  Chruimas,  in  bread,  and  distributed  by  the  mi- 
^^iater  and  churchwardens  to  the  most  needy  objects  in 
^^  parish,**  and  charged  his  leasehold  and  personal  pro- 
perty with  it.     The  poor  of  Iladdenham  consisted  of 
9S0  persons,  so  that  no  one  person  could  in  a  year 
"^vceive  2s.  in  bread.    When  argued  that  it  must  go 

(•)  3  Y.  &  J,  544. 
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1834.        to  them  as  a  class,  the  Vice-Chancellor  held  that  it 
In  re         ^^^  ^  kgacy  on  which  the  duty  ought  to  be  paid. 
Wilkinson.    He  said,  that  though  not  expressed  to  be  given  to  any 
individual,  it  was  in  effect  given  to  the  executors  in 
such  a  manner  as  that  they  held  it  in  trust  for  certain 
purposes,  and  that  the  mode  in  which  it  was  given  did 
not  admit  of  its  being  ascertained  what  sum  or  precise 
benefit  any  one  individual  would  have  in  the  legacy. 
He  afterwards  said,  that  it  was  in  effect  a  gifl  for  cha- 
ritable purposes,  observing  that  the  legislature  seemed 
to  have  supposed  that  in  cases  where  the  degree  of 
relationship  could  be  ascertained,  there  should  be  a 
progressive  charge ;   but  that  in  the  case  before  him 
the  legacy  was  so  given  that  kindred  seemed  to  be  oat 
of  the  question,  and  that  here  was  a  complete  sum  of 
50/.  for  charitable  purposes.     In  other  words,  he  held 
the  duty  chargeable  on  the  fund,  not  on  the  indivi- 
duals.    That  construction,  it  has  been  submitted,  can- 
not be  the  intention  of  the  act.     He  further  said,  "  wi4 
regard  to  legacies  given  to  charities,  there  has  been  by 
the  general  assent  of  mankind,  a  construction  put  on 
the  statutes  so  as  to  charge  such  bequests  with  legacy 
duty.    'WTien  legacies  have  been  given  to  treasuien 
of  hospitals  and  other  charitable  institutions,  it  h» 
been  considered  as  a  matter  of  course  to  pay  the  duty." 
That  may  be  so,  for  the  hospital  or  charitable  institih 
tion,  particularly  if  corporate,  being  a  body  already 
combined  for  and  interested  in  the  attainment  of  a 
particular  object,  is  the  beneficial  legatee  of  a  bequest 
given  for  that  object ;  so  in  the  case  then  sub  judioe 
the  parish  might  well  be  considered  as  a  body  taUf 
beneficially,   being  benefitted  by  the  relief  of  thdr 
poor,  whom  they  were  bound  by  law  to  maintain.    Bat 
36  G.  3.  c.  52.  s.  7.  was  not  then  adverted  to,  whid 
alone  invalidates  that  decision.    Nor  can  any  incoa* 
venience  arise  from  postponing  the  payment  of  legaqr 
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y  till  the  benefit  to  each  legatee  amounts  to  20/.,  1884f. 

by  36  G.  S.  c.  52.  s.  27.  28.  &  S9.  no  legacy  is  to  ^"^J^ 

paid  without  a  receipt  duly  stamped ;    f .  e.  the  re-  WiLEivsoir. 
;>t  cannot  be  stamped  till  the  duty  is  paid. 

rhe  Aiiornet/'General  (Sir  John  Campbell),  Amos  and 
George  Grey,  for  the  crown.  The  right  to  legacy 
y  accrues  under  36  G.  3.  c.  52.,  though  its  amount 
i  been  since  increased.  That  act  provides  by  s.  6. 
liat  the  duties  hereby  imposed  shall  in  all  cases  in 
ich  it  is  not  hereby  otherwise  provided,  be  accounted 
,  answered,  and  paid  by  the  person  or  persons  hav- 
'  or  taking  the  burthen  of  the  execution  of  the  vrill 
other  testamentary  instrument,  or  the  administration 
the  personal  estate  of  any  person  deceased,  upon 
ainer  for  his,  her,  or  their  own  benefit,  or  for  the 
lefit  of  any  other  person  or  persons,  of  any  legacy, 
any  part  of  any  legacy,  or  of  the  residue  of  any  per- 
lal  estate,  or  any  part  of  such  residue  which  he,  she, 
they  shall  be  entitled  so  to  retain,  either  in  his,  her, 
their  own  right,  or  in  the  right  or  for  the  benefit  of 
f  other  person  or  persons.*'  So  that  when  the  exe- 
tor  retains  for  the  benefit  of  any  other  he  is  to  pay 
;acy  duty.  The  legislature  could  not  have  intended 
It  the  poor  persons  should  pay  the  legacy  duty  and 
re  stamped  receipts ;  and  the  section  quoted,  as  to  re- 
herby  an  executor,  avoids  any  such  difficulty.  Either 
l^;acy  or  residue  the  3000/.  must  be  retained  by  the 
ecntors  for  the  benefit  of  their  ultimate  appointees. 
r  S5  G.  3.  c.  184.  duty  is  to  be  paid  on  every  legacy 
901.  giTen  by  any  will,  either  out  of  personal  estate 
.,  and  which  shall  be  paid,  delivered,  retained,  satis- 
i,  or  discharged  after  31  August  1815,  and  upon 
be  dear  residue,  when  devolving  to  one  person,  and 
ay  share  of  the  dear  residue  when  devolving  to  two 
more  persons  of  the  personal  estate,"  &c.  whether 
roi*.  IT.  M  M 
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1834.       ^b^  ^^^  ^^^^'  accrue  by  testamentary  disposition  or  oa 
intestacy,  "where  such  residue  or  share  of  readue 
shall  be  of  the  amount  of  20L  or  upwards,  and  where 
the  same  shall  be  paid,  delivered,  retained,  satisfied^ 
or  discharged  after  31  At/gust  1815,"     Then,  wficre 
the  residue  is  of  20/.  value,  and  retained  by  the  exe- 
cutor after  31  August  1815,  duty  is  to  be  paid.    Hiis 
residue  retained  has  been  admitted  to  exceed  30,000( 
Stat.  39  G.  3.  c.  73.  was  an  act  for  exempting  hm 
payment  of  legacy  duties  certain  specific  legacies  giveQ 
to  bodies  corporate  and  other  public  bodies  and  w^ 
cieties,  enumerating   books,  prints,   gems,  &c.     TS| 
that  act,  specific   legacies   of  these  articles  to  sucb 
bodies  would  have  been  liable  to  duty  as  they  now  aw 
if  of  articles  not  so  enumerated,  or  if  pecuniary ;  jtf 
no  beneficial  interest  is  taken  by  any  individual.    Tba 
the  entire  sum  bequeathed  to  the  charitable  objects 
must  be  considered  as  the  legacy,  and  not  the  smaller 
parts  into  which  it  is  to  be  divided  in  order  to  disbi* 
butiour    On  this  principle  has  legacy  duty  been  pai4 
on  the  bequests  in  this  will  to  the  treasurer  of  the 
Wesieyan  Stranger's  Friend  Society,  for  visiting  the 
sick  and  poor  at  their  own  houses.     It  is  said,  that  IT 
a  legacy  be  given  to  a  person  without  his  taking  a  be* 
neficial  interest,  it  is  a  casus  omissus ;  but  in  the  in* 
stance  above  mentioned,  as  well  as  the  other  bequesti 
Xo  charitable  institutions  on  which  the  duty  has  been 
paid,  the  argument  equally  attaches.     The  treasurer  of 

the  Wesieyan  Society  takes  no  beneficial  interest,  sod 

« .■ .     .         ^  .  ■  ' 

no  one  else  could  sue  as  legatee.  Here,  had  the  beqoeit 
been  to  any  named  persons,  of  sums  under  20/.,  ibej 
would  have  been  legatees,  who  might  have  called  on 
the  executors  to  pay  the  amount,  but  as  the  executon 
berie  hold  everything  at  their  discretion,  the  pmoB 
who  takes  the  bounty  takes  by  their  gift,  not  by  the 
will^  and  theyonly  caiv  call  themselves  legatees.  Tb^ 
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mcertam  amount  of  the  residue  makes  no  difference,  1984. 
[t  may  be  taken  as  a  legacy  of  30,000/.  to  the  executom  ^"^^^^ 
t6  be  divided  '^ among  poor  and  pious  persons,  male  or  Wiluxsov* 
Gnaale,  old  or  infirm,  in  10/.  or  15/.,  not  omitting  Ifirge 
a)Ml  sick  families,  if  of  good  character."  The  execu- 
tors would  then  take  the  whole  sum  to  be  distributed 
as  diey  saw  fit.  Suppose  no  limitation  as  to  the  10/. 
orl5/L,  or  that  the  sums  to  be  distributed  had  been 
ioed  at  a  sum  above  £0/.,  still  the  persons  receiving 
tbem  by  gift  of  the  executors  would  not  be  legatees 
imder  the  will^  or  liable  to  pay  the  duty.  The  execu- 
nra  who  retain  the  fund  bequeathed  must  pay  it  with-. 
HMt  deducting  it  from  the  sums  given.  .  Then,  if  the 
loor  and  pious  persons  would  not,  in  the  case  put,  be 
iftble  to  legacy  duty^  not  being .  to  be  considered  as 
then  they  cannot  be  considered  such  in  a 
where  they  take  less  than  201.  and  no  legacy  duty 
i  payable*  The  persons  who  retain  the  fund  be-, 
laeathed  have  patronage  in  disposing  of  it  according 
^  Ike  direction  in  the  will.  [Parke  B.  If  the  executors. 
■XB  to  be  treated  as  legatees,  what  rate  of  duty  is  the 
^QQ  of  the  deceased  to  pay  ?  You  say  he  retains  for 
^  use  of  strangers ;  that  is,  that  it  is  not  a  legacy  ta 
ttie  «cecutors,  but  to  the  poor  as  a  class.]  If  so  con-< 
ibnied,  the  executors  retain  for  the  poor  as  a  class. 
[Mder^an  B.  Some  of  that  class  might  be  relations  of 
fta  testator.]  The  amount  of  duty  would  vary  in  auch 
uses*  [Parke  B.  The  interpretation  you  would  give 
At  act  18  as  if  instead  of  the  last  description  of  legacy 
MeadOned'  in  it  being  to  a  person  'Mn  any  other  de-» 
piee  of  collateral  consanguinity  to  the  deceased,  or  to  or 
br  dbe  benefit  of  any  stranger  in  blood  to  the  deceased," 
I  were  ^  to  any  other  person  or  persons  ^  soever,"  that 
%  t»  any  others  than  those  before  alluded  to.]  That 
leemsto  have  been  so  considered  in  Hx  parte  Franklin, 
rliere  it  was  held  diat  it  was  not  necessary  to  wait  to 
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1834.  see  whether  the  ohject  of  bounty  was  to  be  a  relation 
^•^^^/^  or  not  before  the  legacy  duty  was  payable.  That  de-: 
Wilkinson,  vision  did  not  turn  on  the  benefit  to  the  parish,  nor 
was  it  the  case  of  a  body  corporate,  but  it  was  treated 
as  analogous  to  that  of  a  bequest  to  a  hospital  and  the 
usage  in  such  a  case.  To  wait  for  legacy  duty  in  the 
latter  case  till  a  patient  had  received  20L  benefit  from 
the  bequest,  or  in  the  present,  till  the  trustees  select 
the  same  person  on  two  occasions,  so  as  to  receive  SO/, 
in  all,  would  be  inconvenient ;  and  it  would  be  much 
more  reasonable  to  treat  it  as  a  general  legacy  for  char 
ritable  purposes,  within  the  usage  sanctioned  in  Ex 
parte  Franklin. 

Besides,  under  the  terms  of  the  will,  a  legacy  of  thc^ 
residue  is  constituted,  and  the  duty  would  attach  oi^ 
the  whole  corpus  of  it  without  considering  the  legacy 
as  divisible  or  divided  into  as  many  portions  as  there 
are  persons  selected  by  the  executors  to  take  ^  bounty 
under  it.    Now,  section  6.  of  36  G.  3.  c.  52.  cleailj 
establishes  a  difference  between  the  payment  by  exe- 
cutors of  a  legacy  to  a  legatee,  and  a  retainer  by  tbeo}, 
of  legacies  for  the  use  of  others.     Then  sect.  27.  show^ 
that  this  is  not  a  case  in  which  the  receipts  there  dk 
rected  to  be  taken  by  executors  on  paying  legacies  (a 
legatees  could  not  have  been  intended  to  be  taken  bj 
the  executors  (a).     This  residue    therefore  must  be 
taken  as  one  undivided  legacy  to  the  executors,  subject 
to  certain  directions  as  to  the  disposal  of  it  by  thoa, 
without  marking  out  any  individual  to  whom  they  are 
to  pay  any  part  of  it.     [Parke  B.    You  say  that  it  i| 
not  to  be  considered  asL  a  legacy  to  the  individuals  wl|0 
receive  the  money,  but  that  they  take  as  by  the  gift  of 
the  executors.     The  question  remains  whether  this  it 
a  **  legacy  '*  within  the  act ;  whether  a  legacy  to  a  dun 

• 

(a)i  See  also  s.  5.  &  6.  and  a.  35. 
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of  this  sort  falls  within  the  last  description  in  the  sche-        1834. 
dule,  **  to  persons  in  other  degrees  of  consanguinity  or      ^*^v^^ 
strangers  in  blood  ?"    If,  instead  of  those  words,  the   vViLini«bN. 
act  had  run,  a  legacy  ''  to  any  other  person  or  persons 
whomsoever,"  a  legacy  to  such  a  class  would  have  been 
clearly  within  it.] 

Cur,  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Parke  B. — The  question  which  arises  in  this  case 
is,  whether  the  executors  are  liable  to  pay  the  duty  on 
this  legacy,  and  to  what  amount.  By  36  Geo.  3.  c.  52. 
8.  6.,  the  duties  imposed  by  that  statute  are  to  be  ac- 
counted for,  answered,  and  paid  by  the  persons  taking 
upon  themselves  the  execution  of  the  will,  upon  re- 
tainer for  their  own  benefit,  or  the  benefit  of  any  other 
person  or  persons,  of  any  legacy,  or  the  residue  of  any 
personal  estate,  or  any  part  of  such  residue  ;  and  also 
upon  delivery,  payment,  or  other  satisfaction  of  any 
legacy,  &c.  And  by  55  Geo.  3.  c.  184.,  schedule^ 
part  3,  the  duties  therein  mentioned  are  imposed  upon 
every  legacy  or  share  of  residue  paid,  delivered,  re- 
tained, satisfied  or  discharged.  But  it  is  obvious  that 
the  executors  are  to  be  accountable  for  no  duties 
except  those  which  are  specifically  imposed  by  the  act 
of  parliament,  and  the  question  is,  whether  any  and 
what  duty  is  imposed  upon  such  a  legacy  as  this. 

In  order  to  determine  this  question  it  is  necessary  to 
take  a  short  review  of  the  different  acts  of  parliament 
on  this  subject.  The  first  statute  imposing  duties  on 
legacy  receipts,  was  the  20  Geo.  3.  c.  28.,  which 
enacted  that  a  duty  should  be  paid  on  every  receipt  for 
any  legacy  or  part  of  a  personal  estate  divided  by  force 
of  the  statute  of  distributions,  or  the  custom  of  any 


r„  ^ttt®  ''^    ,.  BftcA  out  ot  t  jgotvai    oC  »»  ^ 
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rering  the  same."    The  stat.  39  Geo.  3.  c.  73.^  et-      .  18S4. 
npts  certain  specific  legacies  which  shall  be  given  or 


squeathed^  to  or  in  trust  for  any  body  corporate^    Wiuk»Ii80n. 

hetber  aggregate  or  sole,  or  to  the  society  of  Serjeants 

wm,  or  any  of  the  inns  of  court  or  chancery^  or  any 

idowed  school,  in  order  to  be  kept  and  preserred  by 

ick  body  corporate,  society  or  school,  and  not.  for  the 

nrpoae  of  sale  ;  it  also  exempts  a  certain  legacy  to  the 

UBtees  of  the  British  Museum.    The  statute  now  in 

iroe  is  the  55  Geo.  3.  c.  184.,  and  sched.  3,  part  2. 

rcmdes,  that  for  every  legacy,  residue,  or  6hare  df 

Midue,  of  the  amount  or  value  of  201.  and  upwards, 

rbere  any  such  legacy,  residue,  or  share  of  residue, 

hall  have  been  given  to  or  for  the  benefit  of  a  child,  a 

iuty  shall  be  paid  of  one  per  cent. ;  an  increased  duty 

or  more  distant  relatives.  ''  And  where  any  legacy  &c« 

ihall  have  been  given  to  or  for  the  benefit  of  any  person 

Q  any  other  degree  of  collateral  consanguinity  than 

ibove   described,    or  to  or  for  the  benefit  of   any 

itranger  in  blood,  then  a  duty  after  the  rate  of  10/ 

per  cent."*    And  the  schedule  provides  that  all  gifts  of 

Humities,  or  by  way  of  annuity,  or  of  any  other  partia 

benefit  or  interest,  shall  be  deemed  legacies  within  the 

inleiitof  this  act.  And  there  is  an  exception  of  legacies 

iriiich  were  exempted  firom  duty  by  the  39  Geo.  3. 

c  73.      Considering  the  provisions  of  these  statutes 

logellier,  it  seems  clear,  in  the  first  place,  that  the 

l^ialature  intended  to  subject  all  legacies  above  SO/. 

in  Tahie,  to  a  duty,  whether  given  to  individuals  or  to 

bodies  corporate,  or  societies.     For  the  statutes  prior 

to  86  Gfeo.  3.  in  terms  comprise  all  legacies:    and 

lium^  that  statute,  after  enumerating  those  to  persons 

in  different  degrees  of  consanguinity,  mentions  only  le- 

gneiea  which  shall  be  given  or  shall  pass  to  or  for  the 

WndU  of  any  person  in  any  other  degree  of  collateral 

ponatttguinity,  or  of  any  stranger  in  blood,  and  not  dl 
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1884w       other  legacies ;  yet  taken  in  conjunction  with  the  ^ 
^■^'v'^^      Geo*  S.y  it  clearly  means  to  comprise  not  merely  legadea 
Wjuimok.  ^  individuals^  but  to  bodies  corporate  and  aodeties. 
In  the  second  placCi  it  appears  to  be  equally  clear,  that 
the  persons,  bodies  corporate,  or  societies,  who  taki 
the  beneficial  interest  in  the  legacy,  that  is,  those  who 
actually  receive  the  benefit,  are  ultimately  td  pay  the 
duty.    And  in  the  third  place,  that  any  benefit  given 
by  will  which  shall  by  virtue  of  the  will  be  satisfiied  out 
of  the  personal  estate,  is  a  legacy  within  the  meaning 
of  this  act.  Now,  in  this  case,  who  are  the  persons  wIm^ 
take  the  beneficial  interest  in  this  legacy  of  the  residue  S^ 
They  must  be  either,  first,  the  executors  themselves  ^ 
or,  secondly,  the  individuals  selected  by  them;  oc-*^ 
thirdly,  the  whole  body  of  poor  and  pious  persons  omM 
of  whom  the  selection  is  to  be  made.    The  gift  musl 
enure  to  the  benefit  of  one  of  the  three  descriptions  c»l 
persons,  for  no  others  can  be  suggested ;  and  there 
be  no  case  of  a  legacy  under  a  will  which  is  not  ben^ 
ficial  to  some  persons.     First,  The  executors  have 
beneficial  interest  in  the  legacy ;  their  duty  is  simply  te» 
divide  the  annual  interest  among  such  poor  and  jriouv 
persons  as  they  think  fit  in  sums  of  10/.  and  15/.  eaeb* 
They  can  make  no  other  appropriation  or  dispositioca 
of  the  money.    It  appears  to  us,  therefore,  that  thejr 
cannot  be  charged  as  beneficial  legatees. 

It  remains  therefore  to  consider  whether  the  indi- 
viduals actually  benefited,  or  the  whole  body  of  peraoni 
that  may  be  benefited,  are  the  beneficial  legatees  t    It 
appears  to  us,  that  all  poor  and  pious  persons  what- 
soever cannot  be  considered  as  a  society,  or  body  of 
persons,  or  class,  taking  the  benefit  of  this  l^acj. 
The  whole  body  has  no  power  or  control  over  the  feodf 
nor  has  any  trustee  or  agent  for  them  such  power  or 
control :  nor  has  any  individual  falling  under  the  de- 
scription of  poor  and  pious,  any  right  whatever  to  an/ 
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portion  of  it.    All  he  has  is  the  chance  of  being  nomi-       18S4» 
nated  as  a  fit  person  to  receive  part  of  the  money. 


We  cannot  think  that  these  persons  are  a  bodji  taking  vv^ilbuhoii, 
as  such  the  beneficial  interest  in  the  legacy ;  and  we 
must  therefore  hold  that  the  individuals  selected  are 
the  persons  who  take  a  benefit  under  the  will,  and  are 
consequently  liable  to  the  duty,  in  those  cases  in  which 
duty  attaches ;  and  the  clause  of  36  Geo.  8.  c.  52.  s*  1 L 
above  referred  to,  seems  to  us  to  be  exactly  applicable 
to  this  case.  The  result  is,  that  such  individuals  will 
be  liable  to  the  duty  where  the  sum  received  by  each 
exceeds  20L,  and  then  and  not  till  then  the  executoTB 
will  be  accountable  and  bound  to  retain  the  duty  ao- 
cording  to  the  rate  applicable  to  each  person  who 
receives  the  testator's  bounty. 

By  our  present  decision  we  do  not  mean  to  question 
the  legality  of  the  practice  of  imposing  the  highest  rate 
of  duty  on  bequests  to  corporations,  or  societies  es- 
tablished for  charitable  purposes,  or  to  individuals  in 
trust  for  such  societies.  Legacies  of  this  description 
are  contained  in  this  will,  and  they  are  cases  in  which 
the  entire  control  and  power  over  the  legacy  is  vested 
in  the  corporations  or  societies  therein  named,  or  in 
those  who  have  the  governing  authority  over  them. 
The  legacies  go  into  their  general  fund.  On  such 
cases  the  corporation  or  society  may  not  improperly  be 
considered  as  taking  the  entire  beneficial  interest* 
The  case  of  Ex  parte  Franklin  (a),  the  authority  of 
which  has  been  pressed  upon  us,  b  more  difficult  to 
distinguish  from  the  present,  and  we  are  not  sure  that 
it  can  be  satisfactorily  distinguished.  That  was  a 
legacy  to  the  executors  in  trust  for  the  poor  of  a  par* 
ticular  parish,  and  it  may  possibly  be  contended  that 
the  poor  of  one  parish  is  in  the  nature  of  a  corporation 

(a)  5  y.  &  J.  544. 


'what  predse  benefit  any  indindual  would  I 
l^acy,  b  certainly  removed  by  a  refbra 
daoae  in  36  Geo.  3.,  which  cleariy  shews  A 
on  which  it  was  impossible  to  ascertain  H 
was  taken,  until  the  money  was  appHed,  are; 
to  individuals,  and  liable  as  such  to  duty  am 
The  result  is,  that  in  our  opinion,  formed  i 
some  difficulty  and  doubt,  the  rule  must  be  i 
and  that  the  executors  cannot  be  called  u 
the  dn^  on  the  whole  of  the  reudue. 
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IN  THE  EXCHEQUER  CHAMBER.  .       ' 

Chambers,  the  Elder,  agmnsi  Bkrnasconi  and  Othen. 

(In  Error  from  the  Court  of  Exchequer.) 

Before  Lord  Drnman  C.  J.  of  K.  B. — ^Tindal  L.  C.  J. 
— LiTTLEDALE,  Taun^on,  and  Patteson  JiisticejB 
of  K.  B.  —  Parke,  Gaselee,  and  Bosakqubt 
Justices  of  C.  P. 

'  A  SSUMPSIT  for  money  had  and  received.    Flea,  A  written  me- 
general  issue.    This  action  was  brought  to  try  the  ^^J^^g^a 
validity  of  a  commission  of  bankrupt  issued  against  the  of  the  pbce 
plaintiff  on  19  November  18S5,  under  which  the  de-  carred,  made 

fendants  had  acted  as  assifrnees.     The  plaintiff,  a  bynsherirs 

,    officer,  con- 
trader,  had  been  arrested  at  his  residence,  Maida  Hut,  temponmeoas- 

Paddingtan,  m  June  1826,  after  being  denied  to  the  \y  '^^jj  «J^ 
officer.  He  was  again  arrested  on  9  November  in  that  sent  imme- 
year,  vix.  about  two  months  after  the  new  bankrupt  ae^  gheri/'s  office 
6  Geo.  4.  c.  16.  had  come  into  operation ;  and  whether  and  there  filed 
the  second  arrest  took  place  at  Maida  Hill,  or  in  of  business,  is 
South  MoUon  Street,  became  the  material  question  in  not  admissiUe 

^  evidence  of  the 

the  cause,  in  order  to  establish  or  disprove  the  spedfic  place  at  which 
act  of  bankruptcy  relied  on  in  support  of  the  commis-  pi^^^^^/^ 
sion,  viz.  the  keeping  house  by  the  plaintiff,  and  deny-  death  of  the 
ing  himself  to  creditors  at  Maida  Hill.  The  plaintiff  ^uonbetween 
was  interested  in  proving  the  arrest  of  9  November  to  third  per- 
have  taken  place  in  South  Motion  Street,  at  a  house  Deposidoos 
which  was  not  his  residence,  but  had  been  taken  by  the  ^^^^  M®^ 

V*       «•'.  i_         commissiooeri 

committee  appointed  to  investigate  his  affairs,  whete  of  banknipt, 
he  attended  them  dfuly.  On  the  other  hand,  the  ob-  bJ^t^e'iS!^ 
ject  of  the  defendants  was  to  show  that  the  plaintiff  nees  acoonSbg 

to  6  Geo.  4.  c. 
16.  s.  9S.  are  not  evidence  against  them  in  an  action  broiw|it  to  ^pate  the  com* 
mission,  hy  disproving  the  act  of  bankroptcy  on  which  it  is  rounded. 
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1834. 

Chambers 

17. 

Bernasconi 
and  Others. 


was  arrested  on  the  same  9  November  1825|  at  his  re- 
sidence at  Maida  Hilly  after  being  denied  to  the  of- 
ficer.   The  case  was  first  tried  before  Lord  LyndhwrH 
C.  B.,  at  the  sittings  after  Hilary  term  1831^  when  the 
plaintiff  had  a  verdict.     A  rule  for  a  new  trial  having 
been  afterwards  made  absolute^  [see  Vol.  I.  335,]  the 
case  was  tried  again  before  Lord  Lyndhursi.    For  the 
plaintiff  certain  depositions  were  offered  in  evidencei 
viz,  depositions  of  Wright,  the  sherifi^'s  officer,  wh(^ 
had  on  both  occasions  arrested   the  plaintiff,  and  o: 
Fletcher,  a  clerk  to  the  plaintiff,  employed  at  the  office 
in  South  Molton  Street  on  9  November  1SZ5,  botls. 
since  deceased,  taken  before  the  commissioners  of  banL-^ 
nipt,  and  showing  the  arrest  on  the  latter  day  to  har^ 
taken  place  in  South  Molton  Street.   The  under-sheriflT 
for  Middlesex  was  then  called,  and  produced  from  tbe 
sheriff's  files  the  writ  on  which  the  arrest  of  9  Novetm^ 
ber  had  taken  place ;  and  having  stated,  that  by  the 
course  of  the  office,  every  bailiff  making  an  arrest  ww 
required  immediately  afterwards,  and  before  taking  r. 
bail-bond,  to  transmit  to  the  office  a  memorandum  or 
certificate  of  the  arrest,  and  that  for  the  last  few  yens 
an  account  of  the  place  where  the  arrest  took  phoe 
had  been  also  required  from  him,  produced  firom  the 
same  files  a  paper  writing  or  certificate  which  was  an- 
nexed to  the  writ,  and  purported  to  be  signed  by  die 
officer  Wright,  proved  to  be  since  deceased,  and  ad- 
dressed to  the  witness  as  under-sheriff  of  iiftdeffefe^r. 


"  9  November  1825. 

''  I  arrested  Abraham  Henry  Chambers  the  dda 

only  (a),  in  South  Molton  Steet,  at  the  suit  of  William 

Brereton. 

"  Thomas  Wright."^ 

The  Lord   Chief  Baron  having  rejected   thb  eri- 

(a)  The  writ  haying  been  against  hiid  and  his  son. 
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dence,  the  defendants  had  a  verdict.    The  case  now        1834, 

came  before  this  court  on  a  bill  of  exceptions^  tendered  .r^^^^ 
on  behalf  of  the  plaintiff  to,  and  sealed  by  the  learned  v. 

Lord  Chief  Baron  on  his  rejecting  the  above  evidence.  ®*j^^®*' 

The  Attorney  General  (Sir  John  Campbell)^  for  the 
plaintiff,     first,  the  depositions  which  were  rejected 
stated,  thut  when  the  officer  went  to  the  plaintiff'a 
cottage  lit  Mazda  Hill  to  arrest  him  in  June  1825,  he 
denied  by  his  servant,  but  being  found  by  the  offi- 
in  a  room  in  the  house,  was  arrested  by  him  at  that 
time  and  place.      That  was  an  act  of  bankruptcy  by 
kecpbg  house ;  whereas  the  arrest  of  the  plaintiff  on 
9    2fovember  in  that  year«  at  the  house  of  his  com- 
mittee in  South  Molten  Street^  was  not     It  was,  how* 
?Tcr,  necessary  for  the  defendants  to  prove  that  the  act 
(>C  bankruptcy  relied  on  was  committed  after  the  1  Sep* 
timber  1825,  when  6  Geo,  4.  c.  16.  came  into  operation, 
tt^  prder  to  support  the  commission  which  had  been  is- 
sued after  that  act,  according  to  Maggs  v.  Hunt  (a) ;  and 
}%  "^ras  thereupon  contended  for  the  plaintiff,  that  the  ac- 
^^  circumstances  of  his  arrest  in  June  at  Maida  Hill 
^^re  sought  to  be  transferred  to  his  second  arrest  in 
^^fwembery  which  the  evidence  in  question  was  offered 
^  show  had  taken  place  in  South  Molton  Street. 

first,  the  depositions  should  have  been  admitted  in 
^^ence  for .  the  plaintiff,  against  the  assignees  acting 
^Uider  the  commission  issued  against  him.    By  5  Geo.  2, 
c.  SO.  s.  41.  the  depositions  taken  on  commissions  of 
bankruptcy  might  be  entered  of  record  on  petition, 
and  in  case  of  the  death  of  the  witnesses  proving  such 
bankruptcy,  or  in  case  of  the  loss  of  the  originals,  co- 
pies of  such  records  might  be  given  in  evidence  to 
prore  such  commissions,  and  the  bankruptcy  of  the 
persons  against  whom  they  issued,  ''  or  other  matters 

(a)  4  Bbg.  S12:  see  ant§,  p.  126. 
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mptcy  specified  therein  was  committed;  Je 
'^""'^     Others  v«  Willsania).    By  the  present  iMnkropt  act| 

^  Othm'    ^^'  ^*  ^*  ^^'  ^'  ^^'  depositions  taken  before  the  eoi 
missioners  of  (inter  alia)  the  act  of  bankruptcy,  ai 
made  conclusive  evidence  of  the  matters  tiherein  r 
spectively  contained  in  certain  actions  by  die  assignef 
but  by  sect.  96  they  must  first  be  entered  of  recordi  c 
application  of  a  party  interested  therein.    Oflioe  oopii 
are  made  evidence  by  sect.  97.  But  the  daoee  of  5  6« 
2.  c.  30.  8. 41.  making  them  evidence  in  case  of  the  detl 
of  the  witnesses  proving  the  bankruptoyi  not  being  n 
enacted  in  6  Geo*  ^  e.  16.  s.  92.{b),  the  proof  of  tfaa 
depositions,  when  offered  on  behalf  of  the  assignees  i 
Bemaeecm  and  Others  {Mssignees^  v.  Farebrathert  «• 
rejected  by  Lord  Tenterden^  and  again  by  Alexatdi 
C.  B.|  when  tendered  on  behalf  of  the  same  sheriff^  lAi 
was  sued  for  a  false  return  by  Wilton.     No  enaoCav 
appears  by  which  they  are  made  evidence  agtdmt  tf 
assignees,  to  disprove  the  validity  of  the  eomniMir 
for,  by  the  common  rules  of  evidence,  they  most  b 
admissible;  for  they   are  examinations  taken  m 
course  of  a  judicial  proceeding  had  by  ih^  petitta 
creditor,  who  must  be  presumed  to  be  in  privily 
the  after-appointed   assignees,  in  order  to  asc 
whether  the  plaintiff^  could  be  legally  declared  m 
rupt  under  the  commission,  and  from  witnesr 
duced  substantially  for  the  other  creditors,  and 
port  of  the  commission.    Positive  enactment  wi 
fore  necessary  to  make  them  in  any  case  evid 
the   assignees,  whose   title-deeds   they  in  ' 

(a)  Doog.  257. 
'    (b)  An  ximissiou  now  remedied  bj  2  and  3  WUL  4.  c*1 
amend  6  Ceo.  4>.  c.  16.  except  in  actions  then,  (viu  15  Aupui ,' 
by  tvhich  the  validity  of  a  commission  was  brooght  in  qaettf 
542. 
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[Taunton  J.    Meetings  to  open  commissions  and  de*       ISS4^ 
clare  a  party  bankrupt  were  strictly  private,  the  only     J'^*^'***"^ 
persons  present  before  the  commissioners  being  the  «. 

solicitor  to  the  commission  and  his  witnesses,  so  that  j^!j^* 
there  would  be  no  opportunity  for  cross-examination  as 
to  the  act  of  bankruptcy ;  the  witnesses  were  supposed 
to  be  produced  by  the  petitioning  creditor,  who  is 
however  often  in  an  interest  different  from  that  of  the 
assignees  afterwards  appointed.]  A  fortiori,  the  depo- 
sitions so  taken  would  not,  at  common  law,  be  evi- 
dence for  the  parties  who  produced  the  witnesses, 
though  they  might  be  evidence  for  strangers  against 
them.  In  this  case  the  two  defendants,  the  assigneesi 
by  inroUing  these  depositions  of  record  in  hope  to 
make  them  evidence  in  support  of  their  then  view  of 
the  case,  have  themselves  authenticated  them.  That 
eminent  writer  on  evidence,  Mr.  Starkie,  says  (a),  that 
depositions  of  witnesses,  though  made  under  the  sanc- 
tion of  an  oath,  are  not  in  general  evidence  as  to  the 
facts  which  they  contain,  unless  the  party  to  be  af- 
fected by  them  has  cross-examined  the  deponents,  <xf 
has  been  legally  called  on,  and  had  the  opportunity  to 
do  so:"  to  which  should  be  added,  ^'or  unless  the  party 
against  whom  the  depositions  are  proposed  to  be  used 
has  adduced  the  witnesses  who  made  them."  In  page 
268,  the  same  learned  writer  says,  ''  Depositions  in  a 
former  cause  cannot  in  general  be  read  against  one 
who  does  not  claim  under  the  party  (in  the  suit)  with 
whom  such  depositions  were  taken,  but  at  law  they 
may.be  read  where  the  defendant  claims  in  privity 
with  the  defendant  in  the  former  suit."  Then  as  the 
assignees  claim  under  the  commission,  in  privity  witk 
those  who  adduced  witnesses  in  support  of  it,  ift  if( 
stronger  to  show  that  the  depositions  of  thojse  wit- 
nesses are  evidence  against  them,  than  if  a  mere  op-s 

(a)  Vol  I.  264,  U  edit 
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V. 

Bernascoki 
and  Others. 


portunity  for  cross-examination  had  been  given  at  the 
meeting  to  a  party  in  an  adverse  interest.  At  least 
they  were  evidence  for  the  jury  till  contradicted. 

Secondly,  after  the  death  of  the  arresting  officer,  the 
written  certificate  made  by  him  at  the  time,  and  sent  in 
the  course  of  office  to  the  under-sheriff,  who  produced 
it,  was  admissible  in  evidence,  to  show  as  well  the 
place  where  the  arrest  took  place  as  the  fact  of  such 
arrest ;  for  it  is  a  written  declaration  of  a  fact  made 
at  a  time  when  it  was  not  in  dispute,  by  a  person  peciL'* 
liarly  cognizant  of  it,  having  no  motive  to  misrepreseiil 
it,  against  his  interest  and  in  the  discharge  of  his  do^^ 
according  to  the  course  of   office,   and  is  therefim 
unlike  a  case  of  verbal  hearsay*    And  first,  it  was  en* 
dence  of  the  fact  of  arrest,  it  being  against  the  intereiC 
of  the  officer  to  charge  himself  with  the  receipt  of  dw 
body  of  the  plaintiff.     If  the  acknowledgment  of  tha 
receipt  of  money  or  goods,  for  which  a  party  is  acconnl* 
able,  be  evidence  against  him,  because  against  his  Bh 
terest,  this  document  is  admissible  for  a  similar  reasoDj^ 
for  the  sheriff  is  precluded  by  it  from  afterwards  retom* 
ing  non  est  inventus,  and  it  would  have  fixed  his  liabOitf 
for  an  escape.    But  if  the  officer  was  not  interested 
either  way,  his  memorandum  of  a  fact  within  his  know* 
ledge,  in  the  execution  of  his  duty,  and  according  to 
the  course  of  office,  is  receivable  in  evidence  after  lui^ 
death.     In  Doe  d.  Patteshall  v.  Turford{a\  the  que** 
tion  at  the  trial  was,  whether  a  notice  to  qidt  had  bees 
served?    For  the  lessor  of  the  plaintiff  it  was  proved  to 
be  the  invariable  course  of  his  attorney's  office,  ibr 
the  clerks  who  served  the  notices  to  quit,  to  indorse  OB 
a  duplicate  of  such  notice  a  memorandum  of  the  ftet 
and  time  of  service.     On  this  particular  occasion  dis 
attorney  (who  had  died  before  the  trial,)  himself  pie* 
pared  a  notice  to  quitj  to  serve  on  the  defendant  took 


(a)  3  B.  &  AdoU  890. 
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it  out  with  him  with  two  others^  prepared  at  the  same       1834* 
time,  and  returned  to  the  office  in  the  evening,  having      ^-^n***^ 

'Chambmrs 

indorsed  on  the  duplicate  of  each  notice  a  memoran-  9. 

dum  of  its  delivery  to  the  tenant.     Two  of  the  notices  BERNAsconi 
_      .        _  "^  _         .  _  ,  ,      ,  .  «nd  Others, 

having  been  proved  to  have  been  served  by  him  on 

that  day,  it  was  held  that  the  indorsement  so  made  by 
him  on  the  other,  was  admissible  evidence  to  prove  the 
service  of  the  third  notice.  [TindalCs  J,  That  entry 
was  corroborated  by  other  circumstances  rendering  it 
probable  that  the  fact  of  service  occurred  as  stated.  A 
clerk  may  have  a  present  interest  in  deceiving  his  em* 
ployer,  for  by  entering  a  service  as  made^  though  he 
has  neglected  to  do  so,  he  avoids  inquiry  at  the  time, 
and  he  may  hope  it  will  never  be  in  question ;  while  if 
he  Uves,  it  could  not  be  offered  in  evidence.] 

Next,  the  certificate  was  admissible  to  show  the  place 
where  the  arrest  was  made.  An  entry  made  by  a 
party  deceased,  which  may  be  read  in  evidence,  is  proof 
of  all  the  collateral  circumstances  within  his  knowledge 
which  are  mentioned  in  it,  and  naturally  connected 
with  the  subject-matter,  if  the  maker  be  without  interest 
on  the  subject,  or  if  his  entry  is  contrary  to  his  inr 
terest.  Thus  books  in  which  stewards  charge  them- 
selves with  receipt  of  rents  from  tenants,  are  seldom 
produced  to  prove  the  receipt  of  the  money  only,  but 
to  show  from  whom  and  when  it  was  received,  or  the 
tenure  of  the  land  by  the  party  paying.  [Tatmton  J« 
Doe  d.  Powell  v.  Hill^  tried  at  Monmouth  assizes  be- 
fore C.  B.  Richards,  corroborates  that  observation. — 
The  books  of  a  steward  were  produced  to  show  rents 
received  by  him  from  tenants  within  a  certain  ambit. 
I  contended  that  they  could  only  be  received  to  prove 
the  fact  of  payment  and  receipt  of  rent ;  the  chief 
baron  held,  that  he  could  not  divide  the  evidence,  or 
cut  the  entry  into  two,  for  if  it  was  evidence  for  one 
purpose  it  was  also  for  the  other.]   In  Higham  v.  Jtidg- 

VOL.  IV.  N  N 
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iMiy  (a)  the  time  of  a  birth  was  the  material  question, 
and  the  entry  of  a  man-midvdfe  marked  paid  agaiml 
the  interest  of  the  party  at  the  time,  was  admitted  ool 
merely  to  prove  the  facts  of  pajrment  or  attendance 
on  the  mother,  but  also  to  show  the  precise  day  of 
the  party's    birth.      Why,  by  parity  of  reascxuBg^ 
would  it  not  have  been  evidence  of  the  place  of  birtbi 
had  that  been  mentioned  or  material?  as,  e.  g.f  foa  efr 
gibiUty  to  a  fellowship,  freedom  of  a  corporatiODi  &ft 
[Lord  Denman  C.  J.  It  would  not  for  the  purposes  of 
gaining  a  settlement,  Hex  v.  Erith  (&)»]    These  entriei 
are  generally  adduced  in  order  to  prove  other  drcuv 
stances  naturally  connected  with  the  entry.     Here  pot 
of  the  duty  imposed  on  the  bailiff  being  to  make  a  ea> 
tificate  of  the  place  where  an  arrest  takes  place,  hi 
does  so  in  obedience  to  his  superior,  either  against  hu 
own  interest,  or  without  interest  on  the  subject.    Dot 
V.  Robson  (e)  supports  the  position  that  this  docunoit 
would  be  evidence  of  the  time  of  the  arrest,  and  it  ii 
difficult  to  say  why  it  should  not  equally  be  so  as  H 
the  place.    In  Price  v.  Lord  Torrit^ton  (cO»  tn  eotry 
signed  by  a  deceased  drayman  according  to  the  eonsm 
of  business  at  the  brewhouse,  stating  that  he  had  die* 
livered  so  much  beer  that  day,  was  held  evidence  in  m 
action  by  his  master  the  plaintiff  for  beet  sold  Sii4 
delivered  to  the  defendant,  though  that  entry  was  » 
^er  in  discharge  of  the  drayman,  who  was  entnMtoi 
to  deliver  the  beer.     In  Piiman  v.  Maddux  {e),  ia  ai 
action  for  a  tailor's  bill,  his  shop-book  was  allowed  ii 
evidence  by  Lord  HoUf  it  being  proved  thai  the  mth 
vant  who  writ  the  book  was  dead,  that  the  bandwriliBg 
was  hiS)  and  that  he  was  accustomed  to  make  the  ttt- 


(a)  10  E«K,  109.  (h)  8  Etsr,  539.  (e)  15 

(d)  1   Saik.  265.     See   Calvert   v.   Archbishop  tf  C^tmkmr^  t  Ei^ 
C.  N.  P.  646.  (e)  2  Salk.  690. 
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68.    Those  eases  go  beyond  the  object  here  eon-       1884. 

ided  for.    In  Hafiedom  v.  JReid(a)  the  custom  of  a    ^ 

^  ^  ^  Chambers 

MPebant*8  counting-house  being  shown  to  be  for  the  v. 

5ik  who  copied  a  licence^  to  send  the  original  off  by   an^  oSwnu 

le  post,  and  make  a  memorandum  on  the  copy  of  hav- 

gdone  so,  a  copy  of  a  licence  in  the  merchant's  letter- 

ook,  with  a  memorandum  that  the  original  had  been 

cat  to  the  correspondent  abroad,  was  admitted  in  evi- 

lenoe  after  the  death  of  the  clerk.    In  Champneys  v. 

hAiJS)  a  bill  thus  indorsed,  **  March  4, 1815,  delivered 

I  copy  to  C  D*\  in  the  writing  of  a  deceased  clerk  of 

theplaintifi^  whose  duty  it  was  to  deliver  a  copy  of  the 

biHyWiis  held  evidence  to  prove  the  delivery  of  the  bill, 

the  indorsement  being  shown  to  have  existed  at  the 

fine  of  the  date.  In  Pritt  v.  Fairclotigh  (c)  an  entry  by 

i  deceased  clerk  of  the  plaintiff  in  a  letter  book,  pro- 

kxmg  to  be  a  copy  of  a  letter  of  the  same  date  from 

fte  plaintiff  to  the  defendants,  was  held  good  secondary 

cHdence  of  the  contents  of  the  letter,  on  proof  that 

^kceordmg  to  the  plaintiff's  course  of  business  the  letters 

vUch  he  wrote  were  copied  by  this  clerk,  and  then 

N&t  off  by  post;  and  that,  in  other  instances,  the  co- 

(ha  80  made  by  this  clerk  had  been  compared  with  the 

originals,  and  always  found  correct.     Nor  is  Calvert  v. 

JffMiihop  of  Canterbury  (rf)  contrary,  for  the  entry 

were  rejected  did  not  appear  to  be  contemporaneous, 

<ffto  be  made  in  discharge  of  the  writer's  duty.    In 

CtHjwr  V.  Marsden  (e)  the  entry  was  not  shown  to  be 

oonieiiiporaneous,  nor  was  the  clerk  dead.    In  Warren 

I  Webb  T.  GrermUe{f)  entries  of  the  charges  made  in 

ID  attorney's  book  were  admitted  to  show  the  surrender 

if  a  fife  estate,  in  order  to  support  a  subsequent  reco- 

C«)  5  Camp.  979.    See  4  id.  193.  (6)  1  Stark.  N.  P.  C.  404. 

(e)  3  Camp.  305.  (d)  2  Esp.  C.  N.  P.  645. 

[e)  1  Esp.  C  .N.  P.  1.  (/)  Stra.  U«9. 
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1S34.^       very.     Doe  v.  Robson  (a)  is  strongly  in  favour  of  tbe 
^''^^^^^      plaintiff.     The  question  was,  when  a  particular  lease, 
^y^     *    purporting  on  the  face  of  it  to  take  effect  in  reversiooi 
BfRNAscoKr  yJ2,  from  a  future  day,  was  actually  granted  ?  as  Ae 
power  under  which  the  lessor  assumed  to  demise,  was 
to  grant  a  lease  to  take  effect  in  possession  only ;  and 
entries  of  charges  in  an  attorney's  book,  which  wa« 
shown  to  have  been  paid,  were  admitted  to  show  that 
it  was  not  really  executed  till  after  its  date,  and  after 
the  day  named  in  the  lease  from  which  it  was  to  tab 
effect.     Lord  Ellenborough  rests  his  judgment  on  tbe 
total  absence  of  interest  in  the  parties  making  the  en- 
tries to  pervert  the  fact,  and  at   the    same  time  a 
competency  in  them    to  know  it.     Mr.  Siarhie^  in  bii 
excellent  work  already  quoted,  says  (volume  L  S9&) 
*^  It  may,  however,  be  observed,  that  the  con8idera&&: 
that  the  entry  was  made  in  the  course  of  discharghif 
a  professional  or  official  duty,  or  even  in  the  ordinary 
course  of  business  in  which  the  party  was  engaged^ 
seems,  both  in  reason  and  upon  the  authorities,  to 
afford  a  much  safer  warrant  for  giving  credit  to  sodir 
evidence,  than  is  supplied  by  the  consideration  ^t  the 
entry  or  declaration  might  possibly  have  been  used  im 
the  prejudice  of  the  party,  and  in  many  instances  the 
doctrine  of  admissiblity  on  that   ground    has  beeim 
pushed  to  an  extraordinary,  if  not  untenable  extent** 
The  oral  declaration  of  the  father  as  to  tbe  place  of  dK 
child*s  birth  was  rejected  in  Rex  v.  Erith,  becaoae 
that  not  being  matter  of  pedigree,  his  hearsay  evidoioe 
was  not  admissible,  as  it  would  have  been  as  to  tfaelM 
of  the  birth,  Goodrtght  v.  Moss  (b). 

Sir  James  Scarlett  contr^.     It  was  at  first  said  that 
depositions  taken  before  the  commissioners  would  be 

(a)  13  East,  3«,  (6)  Cowp.  591. 


IN  THE  Fourth  YsAtt  of  WILLIAM  IV.  Sil 

eTideiice  against  the  asngnees,  because  it  was  a  juidi-       ISM. 
cial  proceeding  which  afforded  an  opportunity  to  cross-      v^v^ 
fnramine  the  witnesses  there ;   but  after  Mr.  Justice     CIhambbbs 
Tmmiom  had  shown  that  a  party  was  declared  bank-  BsBNAKoifi 
mpt   at  a  private  meetingi  the  argument  for  their  ®"' 

admissibility  was  mainly  rested  on  the  supposed  privity 
\)etween  them  and  the  petitioning  creditors,  who  having 
*iniied  the  commission  had  subsequently  produced  the 
litnesses  who  made  the  depositions  before  the  commis- 
iKoers ;  but  how  can  such  privity  be  taken  to  exist  ? 
Acommisaion  having  been  issued,  and  the  plaintiff  de- 
^       dued  a  bankrupt  by  the  commissioners  at  their  private 
I       neetiiigi  the  plaintiff  acted  under  it,  and  put  forth  a 
Hrt  of  proposed  assignees.    In  the  event,  other  persons 
Ung  proposed  for  that  trust  by  adverse  creditors  were 
dected  assignees,  after  which  he  disputed  the  com- 
■bioD.    These  assignees  cannot  be  presumed  to  be 
is  lirhrity  with  the  petitioning  creditor  and  the  witnesses 
<iUhioed  by  him  before  the  commissioners.    No  estate 
or  bterest  is    here  claimed    under   any  assignment 
fconded  on  the  particular  act  of  bankruptcy.    Had 
Ae  defendants'  title  to  sue  as  assignees  rested  on  the 
depoiitions  only,  they  must  have  produced  them ;  but 
tf  they  were  able  to  support  the  commission  by  other 
iKain,  then  if  they  were  produced  by  the  other  side  to 
iBpugn  the  commission    which  they  were  taken  to 
^pporty  the  assignees  might  repudiate  all  privity  with 
ttem.   Still  less  can  the  depositions  be  evidence  against 
die  assignees  by  the  bankrupt  act,  6  Geo.  4.  c.  16.,  for 
there  in  an  action  against  them  notice  is  given  by  the 
binkrupt  himself  of  disputing  his  commission  and  act  of 
btnkruptcy,  as  was  here  done,  (see  s.  90,)  the  deposi- 
ikmn,  if  evidence  at  all  under  the  statute,  must  be  conclu- 
sive*   By  s.  9S«  they  are  made  conclusive  evidence  in  ac- 
tions by  assignees  for  any  debt  or  demand  for  which  the 
liankrupt  might  have  sued,  unless  such  notice  to  dispute 
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1834.  19  given.  [Paitesan  J.  Sect  96.^  which  enacts,  inter 
""-^^^^^  that  no  adjudication  in  bankruptcy  by  the  commission^n 
HAMBsas  gi^j  j^  evidence  until  entered  of  record,  and  that 
Beakascohi  every  such  instrument  shall  be  so  entered  of  record  on 
application  of  any  party  interested,  and  that  the  Lord 
Chancellor  may  on  petition  direct  the  inrohnent  of  an; 
depositions  or  other  matter  relating  to  commissioos  of 
bankrupt,  does  not  make  that  inrolment  imperadre, 
though  necessary  to  their  being  produced  in  evidence 
under  the  other  provisions  of  that  section.]  The  bci 
that  these  assignees  inrolled  the  depositions  in  question, 
does  not  of  itself  make  them  evidence  against  them, 
that  being  done  in  pursuance  of  the  act,  in  order  to 
have  that  evidence  ready  for  themselves  to  support  the 
commission,  if  it  should  be  afterwards  desirabfe  to 
produce  it.  This  cause  was  pending  before  the  pasaiig 
2  and  3  Wilt.  4.  c.  114.  s.  7.,  by  which,  in  event  of  the 
death  of  any  witness  deposing  to  the  petitioning  ae- 
ditor's  debt,  trading,  or  act  of  bankruptcy,  assignees 
or  persons  claiming  through  or  under  them,  or  acting 
by  their  authority,  in  such  cases  only  where  they  cbkB, 
maintain,  or  defend  some  right,  title,  interest,  claim  or 
demand,  which  the  bankrupt  might  have  claimed, 
maintained,  or  defended,  in  case  no  commission  or  fiat 
had  issued,  may  give  in  evidence,  in  support  of  a  com- 
mission or  fiat,  any  deposition  of  such  deceased  witness 
relative  to  such  act  of  bankruptcy  &c.,  which  has  been 
duly  inrolled,  and  is  therefore  excluded  from  its  (^ra- 
tion. The  enactment  of  5  Geo.  2.  c  SO.  s.  41^ 
omitted  in  6  Geo,  4.  c.  16.  s.  92.,  was  then  rephoed^ 
but  even  that  section  excludes  the  depositions  on  both 
sides  in  actions  not  within  its  purview. 

On  the  second  point,  to  admit  the  argument  for 
the  plaintiff,  that  the  certificate  of  a  public  taa^ 
tionary  written  by  him  in  the  course  of  oflBce,  on  a 
subject  within  his  knowledge,  and,  as  fiar  as  can  be 
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ifkenrmrds  aseertainedy  without  any  interest  on  the  18S4*w 

mbjeet,  may  be  given  in  evidence  after  his  decease,  chambem 

iKNild  be  to  dispense  with  the  primary  rule  that  rights  v. 

only  be  bound  by  evidence  given  under  the  obli-  ^^^  Othew. 


gation  of  an  oath.    The  contents  of  every  counting- 
house  would  be  evidence  after  the  decease  of  clerks 
seat  to  witnesB  mercantile  transactions.     Again^  letters 
«m1  statements  collected  by  an  historian  in  the  course  of 
Us  employment  to  write  a  history  of  the  times,  would 
be  evidence  of  the  facts  there  detailed.     But  every 
oiception  to  the  rule  hitherto  introduced  has  turned 
an  the  question,  whether  the  necessities  of  mankind 
have  justified  a  departure  from  it  in  this  particular  case 
«idy.    Thus  in  Mr.  Tyrwhitfs  report  of  the  present 
esse  (a).  Lord    Lyndhursi    says,   ''  Suppose  non  est 
kveotus  had  been  returned  by  the  sheriff,  this  memo- 
imdum  would  not  have  been  evidence  in  an  action 
igaiiist  the  sheriff*.     Many  entries  are  inadmissible  in 
evidence  though  against  the  interest  of  the  maker. 
Thus,  on  a  question  whether  a  man  had  been  tried  or 
convicted  or  not,  a  letter  in  which  he  confessed  it 
could  not  be  admitted'' (6).     Bayley  B.  added,  ''The 
excepted  case  is  where  a  subscribing  witness  to  a  deed 
•daitts  on  his  death-bed  that  it  was  forged."    And  he 
afterwards  appears  to  doubt  whether  such  a  certificate 
would  even  prove  the  fact  of  arrest.     If  the  certificate 
be  evidence  of  the  time  and  place  of  arrest,  all  other 
ckcmnstances  attending  it  would  be  evidence,  if  placed 
the  certificate  by  the  officer  without  apparent  in- 
e,  g.  an  acknowledgment  of  debt,  retainer,  &c. 
e  to  him  by  the  defendant.     But  the  principle  of 
die  dedded  cases  is  contrary.     For,  where  a  deceased 
steward  charges  himself  in  a  rental  with  a  receipt  of 
reut,  the  evidence  is  not  confined  to  the  fact  of  payment 
of  rent,  but  embraces  the  whole  entry.    Thus,  if  it 

(«)  AnU,  Vol.  1. 341. 

(ft)  Bex  ▼•  CatteU  Caninion,  8  East,  77,  and  11  East,  509. 
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1834.       state  a  receipt  of  rent  from  A.  ^^  tenant  of  a  oertaia 
^'^^^^'^      manor,"  it  is  evidence  as  the  res  gesta  itself  that  As. 

Chambers 

9.  paid  it  on  that  account,  but  nothing  added  by  the 

9ERNA9CONI    gteward  as  to  the  occasion  of  the  payment  would  be 
aod  Others.  ,  ,  r>. 

admissible.      Higham    v.    Ridgway{a)   goes  to   the 

extreme  point,  as  appeared  to  be  Lord  EldorCs  opinion 
in  Barker  v.  Ray(b).       Warren  v.  GrenviUe  is  ex- 
plained by  Lord  Mansfield  in  Goodiitle  v.  Duke  of 
Chandos  (c)  thus :  '^  A  receipt  had  been  given  on  the 
bill  which  contained    the  articles  for    drawing  and 
ingrossing  the  surrender,  so  that  there  was  posidfe 
proof  of  an  actual  surrender.    In  Doe  v.  Robsoug  and 
Warren  v.  GrenviUe,  items  of  charges  in  attomies  bilb 
for  business  done  which  had  been  paid  for,  were  ad« 
mitted  in  evidence  after  their  deaths,  to  prove  when 
the  work  was  done,  the  desired  inference  being  that  it 
must  have  been  done  before  it  was  so  paid  for.  Higham 
V.  Ridgway,  the  case  of  a  man-midwife*s  entry,  is  a 
similar  case,  resting  on  like  grounds.     Hagedom  v< 
Reid{d)  is  a  doubtful  decision,  which  might  howeTef 
stand  on  other  grounds,  so  that  it  was  never  necessary 
to  review  it  in  banc.     In  Champneys  v.   Peck  («),  an 
undefended  cause,  it  does  not  appear  what  further 
evidence  was  adduced.    If  the  plain  tiff  proved  an  ad- 
mission by  the  defendant  that  he  had  received  the  Inl 
without  saying  when,  and  the  defendant  did  not  prove 
the  receipt  of  the  bill  at  any  other  time,  the  indorse* 
ment  by  the  deceased  clerk  on  the  duplicate  bill  might 
be  prima  facie  evidence  of  its  due  delivery.     The  judg- 
ment of  Lord  Tenterden  in  Doe  v.  Twyford,  must  be 
taken  with  reference   to  all  the  circumstances,  and 
Taunton  J.  expressly  rests  his  opinion  on  the  facts 
corroborating  the  memorandum.    The  entry  of  a  de« 

(o>  10  £aBt,  109.  (6)  t  lluss.  R.  53 ;  see  1  Stark  on  £▼.  S17« 

(c)  %  BuiT.107«.        (d)  3  Camp.  337 ;   1  M.  &  S.  567,  S.  C. 
(e)  1  Staik,  C.  N.  P.  404. 


Chambers 

V. 
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oeased  clerk  may  be  an  important  link  in  a  chain  of       iS34f. 

other  circumstances  admitted  to  be  true.    In  Salte  v. 

Tkamas  (a) f -prison  books  were  admitted  to  prove  the 

time  at  which  an  imprisonment  begun,  but  not  the    Bernisconi 

cause  of  it«    If  this  is  evidence  at  ail  to  prove  the  time 

of  arrest,  it  is  not  admissible  to  prove  the  place  at 

which  it  happened. 

The  Attorney-  General  in  reply.  Assignees  who  accept 
that  appointment  without  being  bound  to  do  so  become 
privy  to  the  adjudication  and  to  the  previous  depo- 
sidons  on  which  it  proceeded.     Here,  they  have  also 
authenticated   them  by  solemn  inrolment.      On   the 
second  point,  the  entries  in   Warren  v.  Grenville  and 
JDoe  V.  Robson  being  made  without  interest,  did  not 
lequire  or  receive  authenticity  from  the  subsequent 
acknowledgments  of  payment,  but  were  admitted  on 
the  general  principle  stated  by  Lord  Ellenborough  in 
Doe  V.  Robson ;  nor  does  the  argument  that  the  work 
must  be  taken  to  have  been  done  before  the  bill  was 
paid,  affect  those   cases.      In  Higham  v.   Ridgway 
no  date  is  affixed  to  the  entry  of  '^  paid,"   nor  did 
the   date  of  the    payment   in    Warren   v.    Grenville 
appear.     In  Doe  v.  Robson  payment  seems  to  have 
been  proved  dehors  the  entry  admitted  in  evidence. 
Lord  JS&foii,in  Barker  v.  Ray,  speaks  of  parol  declara- 
tions as  in  Davies  v.  Pierce  (ft),  Uncle  v.  Watson  (c) ;  not 
of  contemporaneous  written  entries  coming  from  a  pro- 
per custody,  which  are  of  a  very  different  nature  and 
preclude  perjury.     [Lord  Denman  C.  J.  No  extrinsic 
evidence  was  given  in  Higham  v.  Ridgway  that  the 
entry  in  the  book  was  contemporaneous  with  the  event.] 

Cur,  adv.  vuU. 

Lord  Denman  C.  J»  now  delivered  the  judgment  of 
the  Court.    This  action  was  brought  by  a  person  who 

(•>  5  B.  &  r«  188,.  <fr)  2  X.  R.  53.  (c)  4  Taunt.  16,  &c. 
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CoAMBEmS 

V, 
BcRNii5C01II 

and  Others* 


had  been  declared  a  bankrupt^  against  his  assignees,  io 
order  to  dispute  the  validity  of  his  comnussion.    On  the 
trial  it  became  necessary  to  inquire  whether  the  plaintiff 
had  been  arrested  in  a  particular  place  (South  MoUcn 
Street),  on  the  9th  of  November  18^  by  one  Wrigki 
a  sheriff 's  officer,  who  died  before  the  trial,  aeoorapi- 
nied  by  a  person  named  Brett.    To  prove  that  tfce 
plaintiff  had  been  so  arrested,  he  tendered  evidence  of 
two  descriptions,  both  of  which  the  chief  baron  refused 
to  receive.    A  bill  of  exceptions  was  thereupon  ten- 
dered, and  the  question  was  argued  on  the  9th  of  May 
before  this  court  of  error.     The  first  head  of  the  evi- 
dence rejected  consisted  of  depositions  made  by  the  two 
deceased  persons  on  opening  the  commission  against  the 
plaintiff,  which  had  been  inrolled  of  record  in  the 
court  of  Chancery  by  the  defendants  as  assignees. 

It  was  contended  that  they  were  admissible  against 
the  defendants:  first,  by  reason  of  some  supposed 
privity  between  them  as  assignees,  and  the  petitioning 
creditor  who  must  have  brought  forward  the  deposi- 
tions, and  to  whom  the  defendants  were  said  to  have 
attorned  by  acting  under  the  commission:  and,  se- 
condly, because  the  assignees  had  substantially  aflSnned 
the  truth  of  the  depositions  by  causing  them  to  be  in- 
rolled,  and  so  making  them  evidence.  But  no  dedsios 
or  dictum  was  cited  in  favour  of  this  attempt;  no  in- 
stance was  ever  cited  of  such  evidence  being  tendered, 
often  as  it  must  have  been  desirable  :  and  we  think  the 
admission  of  it  could  not  be  justified  by  any  principk 
of  law. 

To  prove  the  same  fact  the  plaintiff  tendered  a  ce^ 
tificate  written  and  signed  by  Wright,  the  deceased 
sheriff's  officer  before  mentioned,  stating  in  terms  thai 
he  arrested  the  plaintiff  on  the  day  in  question  in  So^ 
MoltoH  Street,,  at  the  suit  of  one  Brereion.  .  The  tM> 
der  of  thia  certificate  .waa  preceded  h^  proof  Aal  it 
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was  part  of  the  coorae  of  the  office  of  the  gheriff  of       1834. 
Middlesex  to  require  a  return  in  writing  of  the  arrest,     J*"^^^-^ 
uid  of  the  phice  where  it  is  made,  under  the  hand  of  «. 

the  officer  making  it»  that  the  certificate  tendered  waa  ^,^^0^*" 
ianexed  to  the  writ  issued  against  the  plaintifi*  on  the 
9th  of  November  1825|  at  the  suit  of  Breretont  of  which 
will  Wright  had  the  execution.  The  under-sherijBT 
iko  proved  that  he  could  not  return  a  defendant  not 
mrested  when  he  had  got  a  similar  certificate  of  arrest 
rfae  writ  and  the  certificate  were  produced  by  the 
andier-sberiff.  Whether  this  certificate  is  evidence  of 
die  arrest  having  been  made  at  the  place  named  in  it, 
a  the  question  which  we  are  now  to  decide. 

The  ground  on  which  the  attorney-general  first  rested 
lis  argument  for  the  plaintiff  in  error  was  not  much 
relied  <m  by  liim,  viz.  that  the  certificate  was  an  ad- 
nission  against  the  interest  of  the  party  making  it, 
because  it  renders  him  liable  for  the  body  arrested. 
Ele  had  recourse  to  a  much  broader  principle,  and  laid 
i  down  as  a  rule,  that  an  entry  written  by  a  person 
Jeceased  in  the  course  of  his  duty,  where  he  had  no 
nterest  in  stating  an  untruth,  is  to  be  received  as  proof 
>f  the  fact  stated  in  the  entry,  and  of  every  circum- 
stance therein  described,  which  would  naturally  accom- 
[lany  the  fact  itself. 

The  discussion  of  this  point  involved  the  general 
principles  of  evidence,  and  a  long  list  of  cases  deter- 
■ined  by  judges  of  the  highest  authority,  from  that  of 
Price  V.  Lard  Torrington,  before  Holt  C.  J.,  to  Doe 
L  PaiieshaU  v.  Turford,  recently  decided  by  Lord 
Teaierden  (a)  in  the  court  of  King's  Bench.  After 
aurefuDy  considering,  however,  all  that  was  urged, 
W0  do  not  find  it  necessary,  and  therefore  think  it 
roold  not  be  proper  to  enter  upon  that  extensive  argu- 
aenft;  for  aa  all  the  terms  of  the  legal  proposition 
ibove  laid  down  are  manifestly  essential  to  render  the 

(a)  3  B.  &  AdoL  864. 
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1 834.       certificate  admissible,  if  any  one  of  them  fails,  the  pltuntiflP 
^■^^•"^'^      in  error  cannot  succeed;  and  we  are  all  of  opinion, 
1),  that  whatever  effect  may  be  due  to  an  entry  made  in 

^^rf^*h°'''  the  course  of  any  office  reporting  facts  necessary  to  the 
performance  of  a  duty,  the  statement  of  other  circum- 
stances, however  naturally  they  may  be  thought  to  find 
a  place  in  the  narrative,  is  no  proof  of  those  circum- 
stances.    Admitting  then,  for  the  sake  of  argument, 
that  the  entry  tendered  was  evidence  of  the  fact  and 
even  of  the  day  when  the  arrest  was  made  (both  which 
facts  it  might  be  necessary  for  the  officer  to  male 
known  to  his  principal),  we  are  all  clearly  of  opinion 
that  it  is  not  admissible  to  prove  in  what  particular 
spot  within  the  baiUwick  the  caption  took  place,  that 
circumstance  being  merely  collateral  to  the  duty  done. 

Judgment  for  the  defendants. 


IN  THE  EXCHEQUER  OF  PLEAS. 

Howell  and  Another,  Assignees  of  John  Waters 
and  David  Jones, Bankrupts,  surviving  Partners  of 
Robert  Waters,  deceased,  against  William 
Jones* 

The  following     A  SSUMPSIT.    The  first  count  of  the  declaradon 
guamntie  was   ^1.  ^^^^^ ^  ^^^^  whereas  heretofore,  in  the  lifetime  of 

given  by  the  '  ' 

defendant  in     the  said  Robert^  and  before  the  bankruptcy  of  the  said 

Jan.  1825  to 

certain  bankers: — "  Please  to  open  an  account  with,  and  honour  the  cheques  w 
S.  B.  on  MiU  account,  for  whom  I  will  be  responsible.^    The  account  having  been 
opened)  the  bankers  made  advances  to  H,  B,  from  time  to  time  till  Feb.  1827,  when 
they  ceaded.     A  large  balance  was  then  due  to  them  from  H.  B.,  who  in  October  of 
tliat  yedr  paid  a  sum  into  the  bank  on  account  of  it.    In  Feb.  1828  the  bankers  took 
kn  acceptance  from  H.  B,  at  three  months  for  the  balances  of  his  accoant  with  ia* 
terest,  without  the  defendant's  knowledge.     In  several  previous  instances  the  banken 
had  taken  similar  acceptances  from  customers  who  had  overdrawn  their  accooots; 
but  though  the  defendant  had  been  consulted  by  them  as  their  attorney  on  the  div' 
honour  of  several  of  them,  it  was  not  shown  that  he  was  aware  of  the  practice  of 
the  bank  in   that  particular : — Held,  that  the  taking  the  acceptance  from  the  prin- 
cipal debtor  by  the  parties  guaranteed,  without  the  knowledge  or  assent  of  the  saretji 
was  a  giving  time  to  the  principal,  which  altered  the  situation  of  the  surety,  ftod 
therefore  dischai^d  him  from  liability  on  the  guarantie. 
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John  and  Datnd,  to  wit,  on  4  January  1825,  and  from        1834. 
thence  until  and  at  the  time  of  the  death  of  the  said      jT^^^^ 

Howell 

Robert,  they  the  said  Robert,  John,  and  David,  were    and  Another 
carrying  on  the  business  of  bankers  in  co-partnership,        .  ^' 
to  wit,  in  the  county  of  Carmarthen,  and  afterwards, 
and  in  the  lifetime  of  the  said  Robert,  and  before  the 
bankruptcy  of  the  said  John  and  David,  to  wit,  on  &c. 
in  &c.,  in  consideration  that  they  the  said  Robert,  John, 
9Xid  David,  at  the  special  instance  and  request  of  the  said 
defendant,  would  open  an  account  with  and  honour  the 
cheques  of  one  H.  Bowers,  on  a  certain  account,  to  wit, 
an  account,  to  be  called  the  Mill  account,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  Robert,  John,  and  David,  to  be  re- 
sponsible to  them  for  him  the  said  H.  Bowers.     Aver- 
ment, that  the  plaintiffs,  confiding  &c.,  did  then  and 
there,  in  the  lifetime  of  the  said  Robert,  and  before 
the  bankruptcy  of  the  said  John  and  David,  open  an 
account  accordingly  with  the  said  H.  Bowers  upon  the 
said  Mill  account,  and  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  and  on  divers  other  days  in 
the  lifetime  of  the  said  Robert,  and  before  the  bank- 
ruptcy of  the  said  John  and  David,  to  wit,  on  &c.  ho- 
nour divers  cheques  of  the  said  H.  Bowers,  on  the  said 
MUl  account,  and  did,  at  those  respective  times,  pay 
and  advance  to  and  on  account  of  the  said  H.  Bowers, 
in  respect  of  the  sdd  cheques,  and  otherwise  on  the 
Mud  account,  divers  sums  amounting  to  2000/.,  and  ex- 
ceeding by  1000/.  all  the  monies  paid  to,  and  had  and 
xeceived  by  the  said  Robert,  John,  and  David,  by  and 
from  and  on  account  of  the  said  H.  Bowers,  to  wit,  on 
&€•     Averment,  that  the  said  H.  Bowers,  although 
often  requested  so  to  do,  has  not  paid  the  said  last- 
mentioned  sum  of  money,  or  any  part  thereof,  to  the 
iuad  Robert,  John,  and  David,  or  any  or  either  of 
them,  in  the  lifetime  of  the  said  Robert,  and  before  the 
bankruptcy  of  the  said  John  and  David,  or  to  the  said 
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1834.       John  and  Datid,  or  either  of  theiii»  after  the  death  of 
..  the  said  Robert^  and  before  their   buikruptcy:   By 

andAno^er  reason  of  all  which  said  several  premises^  the  said 
Jotf  £8        Henry  was  indebted  to  the  said  John  and  Damd,  after 
the  death  of  the  said  Robert ^  and  at  the  time  of  their 
bankruptcy,  to  wit,  on  31  December  1831^  in  the  Sim 
of  1500/.,  in  respect  of  the  said  account  90  opened, 
and  of  the  said  several  cheques  so  honoured  as  afore- 
said.   Averment,  that  he  the  said  Henry  has  not  at 
any  time  since  the  bankruptcy  of  the  said  Jolm  and 
David,  paid  the  said  last-mentioned  sum  of  money,  or 
any  part  thereof,  to  them  the  said  plaintifis,  as  such  as- 
signees as  aforesaid,  or  to  either  of  them,  althoogb 
often  requested  so  to  do;  of  all  which  premises  the  said 
defendant  afterwards,  to  wit,  on  1  September  1833,  had 
notice,  and  was  then  and  there  requested  by  the  said 
plaintiffs  to  be  responsible  to  and  indemnify  tfaem  the 
said  plaintifis  as  such  assignees  as  aforesaid,  for  and  in 
respect  of  the  said  sum  of  money  last  mentioned,  ac- 
cording to  the  said  promise  and  undertaking  by  him  in 
that  behalf^  in  manner  aforesaid :    Yet  the  said  d^ 
fendant,  not  regarding  &c.,  has  not  as  yet  been  re- 
sponsible to  or  indemnified  the  said  plaintiffs'  assig* 
nees  as  aforesaid,  for  or  in  respect  of  the  said  sum  of 
money  last  mentioned,  or  any  part  thereof^  although 
often  requested  so  to  do,  but  has  wholly  refused,  and 
stQl  does  refuse  so  to  do,  and  the  said  last-mentioned 
sum  of  money  still  remains  wholly  due  and  unpaid  to 
the  said  plaintiffi'  assignees  as  aforesaid.     Counts  bit 
money  paid,  on  a  promise  to  John  and  David  as  surnf* 
ing  partners,  and  on  an  account  stated  with  die  asn^ 
nees.     Pleas:   general  issucj  and  actio  non  accrevit 
infra  sex  annos. 

The  plaintiffs'  particulars  of  demand  stated  the  ac- 
tion to  be  for  1083/.  I8s.  lid.,  with  interest  from  SI 
December  1832  to  the  time  of  payment. 
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At  die  trial  at  die  last  Carmarikenshire  assizes,  b&>       1884. 
iMni  Gumey  B.,  the  following  facts  appeared: — Waters      ^J^"^^ 
md  Co.  had  carried  on  business  as  bankers  at  Car^   uld  Another 
martken  for  many  years.    Before  January  1825  their       ^^;^ 
Sim  consisted  of  Robert  and  John  Waters  and  David 
Jones ^  of  whom  Robert  Waters  died  in  1828.     The 
unriving  partners  then  took  Mr.  A.  Jones  into  the 
tnn»  and  carried  on  business  to  January  1832,  when 
ihey  stopped  payment,  and  a  fiat  issued  against  them 
a  Jmbff  under  which  the  plaintiffs  were  appointed  as* 


In  1825  Waters  and  Co.  permitted  one  H.  Bowers^ 
i  iniller,  to  open  an  account  with  them,  on  his  procur- 
Dg  diem  the  foUowing  guarantie  from  the  defendant, 
ffUlioin  Jones f  who  was  an  attorney,  carrying  on  busi- 
leas  at  Carnutrthen,  the  legal  adviser  of  Waters  and 
Co.,  and  having  large  deposits  in  their  hands. 

Eenry  Bovers^  Mill  account. 

Mcssn.  Robert  Waters  and  Co. 
Please  to  open  an  account  with,  and  honour  the  cheques  of  Mr. 
Mmry  Somers,  on  Mill  account,  for  whom  I  will  be  responsible. 

IF.  Jones. 
Carmarthen,  A  January  1825. 

This  guarantie  was  given  by  the  defendant,  who  at- 
tended at  the  bank  with  Bowers,  and  in  consequence 
Waters  and  Jones  received  deposits  as  bankers,  on  ac- 
count of  Bowers,  and  made  him  sundry  advances  in 
cash,  and  by  honouring  his  cheques  till  8  February 
18S7  kidushre.  From  that  day  to  31  December  18S^, 
no  other  advances  were  made  by  them  to  him,  but  on 
SO  October  14H.  IO9.  9d.  was  paid  to  them  on  the 
credit  of  the  balance  then  standing  against  him;  846/. 
lit.  Td.  still  remained  due.  On  31  December  1826  it 
10871.  let.  4«{.  against  lum*    On  80  Oc^oftfr  1827 
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1834.       he  paid  14>ll.  lOs.  9d.  on  account  of  the  balance  then 
"'T''**'      due.     On  31  December  1827  it  was  846/.  14*.  7A 

now  ELL 

und  Another   against  him.     On  30  June  18S8|  it  was,  with  inter* 
.  ^*  est,  870/.  0^.  9d.     Interest  was  afterwards  regdaify 

charged  accordingly.    On  31  October  1S28,  the  balance 
was  8912.  16s.  lid. 

When  accounts  were  much  overdrawn  it  had  been 
in  several  cases  the  practice  of  Waters  and  Co.  (as  weD 
as  of  a  neighbouring  bank)  to  require  acceptances  fifon 
their  customers  for  the  balances  appearing  due  on  the 
accounts ;    thus  forming  what  were  called   **  coven** 
for  them.   This  was  done  in  order  to  remit  them  to  the 
London  bankers,  to  prove  the  amount  due,  without  its 
being  intended  that  the  drafts  should  at  maturity  bess 
paid.    The  defendant  being  confidential  legal  adviser* 
to  the  bankers,  had   been  consulted  by  them  upoo^ 
cases  of  similar  acceptances,  when  dishonoured,  whid^ 
they  said  were  taken  by  them  for  cash  balances,  buCL: 
whether  before  or  after  the  guarantie  in  question  didB 
not  appear.    Nor  was  he  shown  to  have  been  person—- 
ally  acquainted  with  their  practice  in  that  respect,  of^ 
that  the  dishonoured  bills  had  been  taken  in  pursu- 
ance of  it.     On  February  26, 1828,  Waters  and  Co « 
having  called  on  Bowers  for  such  a  *'  cover,**  he  gave 
them  the  following  acceptance^  without  the  knowledge 
of  the  defendant. 

•^46 :  14f .  7d.  Carmarthen,  February  S6, 18)8. 

Three  months  after  date  pay  to  our  order,  in  London,  Bi6L  tit,  1l 
value  received. 
To  Mr.  Henry  Bowers,  IL  Waters  &  Co. 

Accepted,  nt  Messrs.  Barclay 
and  Co.  bankers^  London, 

Henry  Boweru 

Bowers' s  account  w^  credited  with  this  bill ;  it  was 
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tetumed  dishonoured.     The  writ  in  this  action  was        1834. 
Usued  upon  it  25  October  1833.    The  plaintiflfs  had  a      ^^-'^ 
verdict  for  1027/.  6s.  Id,  for  principal  and  interest  due,   and  Another 
subject  to  a  motion  for  a  nonsuit,  on  two  points  taken        ,  ^* 
at  the  trial.     First,  that  the  defendant  being  a  mere 
surety  was  discharged  by  the  bankrupt's  having  t^en 
the  acceptance  in  question,  by  which  extension   of 
credit  time  was  given  to  the  principal.    Secondly,  that 
the  plaintiff's  action  on  the  note  was  barred  by  the  sta- 
tute of  limitations  (a), 

Evans  having  obtained  a  rule  in  Easier  term,  caUing 
on  the  plaintiff  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered, 

Whitcombej  FoUett   and    Powell   showed    cause. 
The  first  point,  viz.  that   the  surety  was  here  dis- 
diarged  by  giving  time  to  the  principal,  is  of  general 
importance.    This  is  not  the  case  of  an  ordinary  gua- 
nntie  for  securing  a  specific  debt,  but  it  is  a  continuing 
guarantie  for  advances  to  be  made  to  a  person  with 
whom  bankers  are  on  its  security  to  open  and  keep  an 
Account     The  usual  manner  of  carrying  on  that  ac- 
count by  those  bankers  with   their  customers  must 
W  been  then  contemplated  by  the  parties.    There 
^  evidence  that  the  defendant   knew  that  it  was  a 
Q^ual  habit,  if  not  a  general  practice,  of  their  bankers 
to  take  acceptances  from  their  customers,  as  collateral 
securities  or  covers  for  the  balance  of  overdrawn  ac- 
counts.    [Alderson  B.     All  you  can  assume  is,  that 
the  defendant  knew  that  in  some  instances  they  did.] 
Taking  it  that  he  did  not  know  it  as  a  general  usage, 
it  roust  be  taken  that  the  surety  informed  himself,  at 
the  time  he  gave  the  guarantie,  of  the  usual  mode  of 

(a)   Another  point  taken  at  tlic  trial  was  not  further  insisted  on. 
VOL.  IV.  O  O 
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18S4.       dealing  with  customers  dien  adopted  by  the  bankers 
^'^^^^'^^      who  were  to  be  secured.    That  may  be  gathered  firom 
and  Another   Comitf  V.  Woolf{a).     He  in  fact  undertook  to  goa- 
V-  rantie  advances  made  under  the  usual  terms  as  to 

credit,  no  conditions  to  the  contrary  having  been  inh 
pos^d  at  the  time  of  giving  the  guarantie.  He  migb 
have  insisted  that  he  was  discharged,  by  any  abridgment 
in  the  case  of  his  principal,  of  die  credit  usually  allow- 
ed  to  similar  customers.  Then  how  can  he  now  eoni' 
plain  that  the  bankers  have  dealt  with  his  principal  in 
the  manner  they  did  with  their  other  customers?  [S- 
derson  B.  The  test  of  the  case  is,  whether  the  taking 
this  acceptance  by  the  bankers  placed  the  defendant 
in  a  different  situation.  Now,  bad  he  come  to  then 
afterwards,  stating  the  doubtful  solvency  of  his  princi- 
pal, and  pressing  them  to  get  the  debt  from  him  as 
soon  as  possible,  their  «iswer  must  have  been,  tlut 
they  had  precluded  themselves  from  suing  him  for 
three  months,  by  taking  his  acceptance,  while  thej 
might  otherwise  have  s^ued  immediately.] 

These  bankers,  by  taking  this  acceptance  after  the 
security  given,  did  not  alter  the  situation  in  wluch  the 
surety  had  a  right  to  expect  himself  to  be  placed  when 
he   gave   this   guarantie.       In    Combe  v.   Woo^  ^ 
guarantie  contained  no  stipulation  as  to  the  credit  to  be 
given,  nor  does  it  appear  that  the  plaintiffs  might  not 
have  sued  for  the  price  of  the  porter  sold  befiMre  it 
reached  its  destination.     That  surety's  judgment  of  his 
situation,  at  the  time  of  giving  the  guarantie,  couli 
only  have  turned  on  his  actual  knowledge  that  aght 
months  credit  was  usual.     The  court  assume  he  hid 
that  knowledge,  by  having  informed  himself  of  the 
course  of  dealing.     [Alderson  B.  That  case  did  not  de- 
cide that  the  surety  would  be  discharged  if  he  knew  of 
the  credit  usually  given,  but  that  where  more  credit 

(a)  8  Bbg.  156. 
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than  usual  was  given,  the  surety  was  dischargedi  because       1834. 
his  situation  was  altered.    It  was  not  necessary  that  the      ^T*^'"^^ 

riOWELL 

court  should  assume  that  he  had  actual  knowledge  of  the  and  Another 
credit,  for  it  was  extended  beyond  the  usual  period,  and  ,  ^* 
was  therefore  immaterial  in  the  suit.  But  whether  the 
court  assumed  it  because  it  was  the  practice  of  the 
bouse,  or  because  the  surety  knew  it  or  was  admitted  to 
know  it,  is  immaterial  to  the  judgment  of  the  chief 
justice.]  In  all  the  cases  in  equity  in  which  a  surety  has 
been  discharged  on  account  of  time  given  to  the  prin- 
cipal, the  time  was  given  after  the  guarantie  had  been 
entered  into,  and  in  a  manner  not  contemplated  at  the 
time  of  giving  it.  That  was  an  act  without  the  surety's 
consent  In  Lewis  v.  Jone${a\  Hohroyd  J.  says,  ^^  The 
extinguishment  of  the  debt  puts  an  end  to  the  agree* 
ment  of  the  principal  and  surety."  Now  this  guarantie 
being  open  and  general  without  limit,  the  defendant 
was  liable  for  all  advances  made  to  Bowers  till  he  gave 
notice  to  the  contrary.  The  taking  Bowers' s  accept- 
ance neither  extinguished  the  debt  or  added  to  its 
existence  beyond  the  period  intended  by  the  guarantie, 
for  the  bill  was  not  intended  to  be  sued  on  at  maturity, 
but  to  lie  at  the  London  bankers  till  that  time.  Goring 
V.  Edwards  {b)  shows,  that  want  of  notice  to  or  know- 
l^g^  by  a  surety  of  vain  applications  for  payment  made 
to  the  principal  after  the  guarantie  given,  affords  no 
answer  to  an  action ;  and  Gaselee  J.  adds,  that  it  is  the 
doty  of  a  surety  to  go  and  inquire  into  the  state  of  the 
liansactions  between  his  principal  and  the  parties 
guarantied. 

On  the  second  point,  whether  the  plaintiffs  are  bar- 
red by  the  statute  of  limitations,  the  responsibility  of 
customer  and  surety  are  co-extensive.  Now  as  the 
bankers  bad  a  clear  remedy  against  the  principal  on  the 
96  February  1828,  when  the  bill  was  taken  for  the  ba-> 

(a)  4  B.  &  Cr.  506.  (6)  6  Bing.  94. 

O   O   S 
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ISSi*.       lance  of  the  account^  the  statute  has  not  operated,  and 

^"^^^'^^^      their  remedy  against  the  surety  remains. 
Howell 

and  Another 

-  ^'  John  Evans  and  E.   V,    Williams  contni.      Tfab 

Jones. 

transaction  shows,  that  the  business  of  these  bankers 
was  irregularly  conducted,  without  disclosing  any  thing 
amounting  to  a  custom  of  trade  or  course  of  dealing. 
The  account  was  opened  early  in  1825,  but  though 
balances  were  taken  on  31  December  in  that  and  the 
^  two  next  years,  and  were  on  each  occasion  against  the 

customer,  no  bill  was  required  from  him  to  cover  the 
account  till  February  1828.  The  whole  evidence  on  the 
subject  amounted  to  this,  that  the  bankers  sometimes 
took  a  customer's  acceptance  for  the  balance  of  an  over- 
drawn account,  if,  being  satisfied  of  his  solvency,  they 
could  deposit  it  as  a  security  with  the  Xoitcfoit  bankers. 
But  if  they  might  postpone  taking  a  bill  till  the  fourth 
year  of  the  account,  they  might  renew  it  for  an  indefinite 
period,  or  might  suffer  the  account  to  stand  over,  and 
by  taking  a  bill  after  twenty  years  had  elapsed  oust  die 
surety  of  the  benefit  of  tlie  statutes  of  limitation. 

It  has  been  argued  that  nothing  has  here  occuned 
amounting  to  a  giving  of  time.     Now  in  Samuel  v. 
Howarth{a\  Lord  Eldon  thus  lays  down  the  rule  be- 
tween principal  and  surety,  after  premising  that  the 
same  principles  which  have  been  held  to  discharge  the 
surety  in  equity,  will  operate  to  discharge  him  also  at 
law :— "  The  rule  is  this,  that  if  a  creditor,  without  the 
consent  of  the  surety,  gives  time  to  the  principal  debtcH'j 
by  so  doing  he  discharges  the  surety ;  that  is,  if  time  is 
given  by  virtue  of  positive  contract  between  the  creditor 
and  the  principal,  not  where  the  creditor  is  merely  in- 
active ;  and  in  the  case  put,  the  surety  is  held  to  be 
discharged,  for  this  reason,  because  the  creditor,  by  so 
giving  time  to  the  principal,  has  put  it  out  of  the  powcf 

(tt)  3  Mt-riviile,  278. 
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of  the  surety  to  consider  whether  he  will  have  recourse       1834. 

to  his  remedy  against  the  principal  or  not,  and  because      ^-^^"^^ 
r      .      «  1  1  1  .1  Howell 

tie  m  tact  cannot  have  the  same  remedy  agamst  the   and  Another 

principal  as  he  would  have  had  under  the  original  con-  .  ^* 
tract.  Now  if  a  surety  is  for  a  moment  deprived  of  his 
remedy  against  his  principal,  by  the  act  of  the  party 
guarantied,  in  giving  him  time  for  payment,  he  is  dis- 
charged. Then,  had  this  defendant  the  same  remedy 
against  Bowers  after  his  acceptance  was  taken  by  the 
bankers  as  he  had  before  ?  That  acceptance  extended 
die  time  to  which  the  guarantie  applied,  without  leaving 
it  in  the  surety's  powq;r  to  put  an  end  to  it ;  for  he  might 
previously  have  called  on  the  bankiers  to  procure  im- 
mediate payment  of  the  balance  due,  or,  having  paid  it 
to  them,  miglit  have  instlmtly  sued  the  principal ;  but, 
whereas,  after  this  acceptance  taken,  the  bankers  could 
not  sue  the  customer  for  three  months,  and  the  defend- 
ant's situation  was  altered.  [Alderson  B.  Beyond  what 
period  was  credit  here  given  ?  No  period  of  credit  is 
given,  then  what  is  a  "  giving  time  ?"  If  there  was 
originally  an  express  contract  between  Bowers  and  the 
bankers  that  this  bill  should  be  given  at  three  months  by 
way  of  cover,  it  is  hard  to  say  that  time  was  given.] 
There  is  no  evidence  that  the  bankers  were  obliged  to 
give  three  months  credit  whenever  a  balance  was  due 
from  their  customers.  Here  it  was  not  given  on  the 
stating  the  last  balance  on  31  December  1827,  or  till 
February  1828. 

On  the  second  point,  the  statute  began  to  run 
firom  February  1827,  when  the  bankers  refused  to 
n&ake  any  further  advances  to  Bowers ;  for  the  "  mill 
account"  to  which  alone  the  guarantie  applies,  was 
then  closed,  and  the  subsequent  liability  of  Bowers,  on 
his  acceptance  given  26  February  1828,  had  no  refer- 
edce  to  the  guarantie.  Again,  the  payment  by  Bowers 
in  October  1828,  in  part  of  the  bankers'  demand,  will 
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18S4.      not  take  the  case  oat  of  the  ttatnte  as  agakist  the 

^^^'^'^      suretyi  fi>r  it  was  made  by  hnn  as  the  piiiici|ial  debtor, 

and  AnoilMr  <^  ^^^  ^  ^  3^^  contractor  with  this  delnidaDt»  so  diit 

,  «•  WhUcomb  Y.  Whitingia)  and  Burleigh  r.  Scaii{b)  do  not 

apply. 

m^mMM^        .^Ik^^Mft        ^I^^mM^ 

OVr*  onv*  vum* 

The  judgment  of  the  coart  was  afterwards  dteliveied 

by 

BoLLAND  B. — This  was  an  action  brought  agaDMt 
the  defendant  to  recover  the  balance  of  an  account  doe 
from  one  Bowers  to  the  plaintiffs^  and  for  which  the 
defendant  had  given  a  guarantie  in  writing.  The 
guarantie  was  dated  4  Jemrnarjf  1825,  was  signed  by 
the  defendanti  and  was  as  follows : — 

''  Messrs.  Robert  Waters  and  Co. 
Please  to  open  an  account  with  and  honour  the  cheques  of  Mr. 
Henry  Bowers,  on  Mill  account^  for  whom  I  will  be  responsible. 

W.  Jona." 

Under  this  guarantie  the  plaintiffs  proceeded  to 
make  advances  as  bankers  to  Bowers,  and  at  the  dose 
of  18^5  the  balance  due  from  Bowers  to  them  amounted 
to  754/.;  at  the  close  of  1886^  to  1037A;  at  die  dose 
of  1827,  to  846/.  Subsequently  to  February  1827«  no 
firesh  advances  were  made  by  the  plaintiff's  to  Bowers  ^ 
but  on  SO  October  1827^  a  payment  of  14R  was 
by  him  to  the  plamtiffs.  For  the  balance  thus 
ing  due  to  the  bankers  at  the  close  of  1827,  they  in 
February  1828,  without  the  knowledge  or  assent  of  die 
defendants,  took  an  acceptance  oi  Bowers,  payable  dmc 
months  after  the  date  thereof. 

The  question  now  for  the  consideration  of  the  cost 
is,  whether  by  so  doing  they  have  discharged  the  pie 
sent  defendant  from  his  liability  as  guarantie  fat  di 

(a)  Doagl.  65f •  (»)  %B,h  Cr.  flS. 
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debt  of  Bowers?      The  case  of  Combe  v.  Wool/ (a)       1834v 
establishes  that  a  plaintiff  who,  without  the  knowledge       ^-^n-^*^ 
or  assent  of  the  surety,  "  gives  time "  to  the  principal   ^nd  Another 
debtor  by  a  contract  made  for  that  purpose  between  v* 

them,  thereby  exonerates  altogether  the  surety  from  his 
liability.     But  the  real  question  is,  what  is  meant  by 
"giving  time.'*     We   think  it  means  extending  the 
period  at  which,  by  the  contract  between  them,  the 
principal  debtor  was  originally  liable  to  pay  the  creditor, 
aad  extending  it  by  a  new  and  valid  contract  between 
the  creditor  and  the  principal  debtor,  to  which  the  surety 
does  not  assent.    In  the  case  above  cited,  the  surety 
nndcrtook  to  guarantie  a  contract  in  which  the  debtor 
was  to  have  eight  months  credit ;  and  was  exonerated 
by    the  &ct,  that  the  creditor  had  bound  himself,  by 
taking  a  bill,  to  give  eleven  months  credit  for  the  balance 
d**e.    In  Orme  v.  Young  (b),  Lord  C.  J.  Gibbs  puts  it 
thiis :  "  What  is  forbearance  and  giving  time  ?  It  is  an 
^^ST^gement  which  ties  the  hands  of  the  creditor.     It  is 
negatively  refraining — not  exacting  the  money  at  the 
'/*  (by  which  of  course  he  means  at  the  time  when  due 
^^  the  contract  between  the  principal, and  the  creditor,) 
^ut  it  is  the  act  of  the  creditor  depriving  himself  of  the 
P^^'^rer  of  suing  by  something  obligatory,  which  prevents 
^"^^  surety  from  coming  into  a  court  of  equity  for  relief, 
^^^cause  the  principal  having  tied  his  own  hands  the 
*^rety  cannot  release  them.'*     If,  however,  the  creditor 
^Dtinues  to  deal  with  the  principal  debtor  on  the  origi- 
nal terms  of  the  contract  between  them,  he  cannot,  we 
think,  by  any  length  of  credit  which  he  so  gives,  be  pro- 
perly said  to  "  give  time'*  to  the  debtor.  The  time  must 
be  given  as  an  extension  of  the  original  credit.  If,  there- 
fore, it  could  be  shown  in  fact  that  the  taking  the  three 
months'  bill  in  this  case,  in  February  1828,  from  the 
principal  debtor,  was  part  of  the  original  contract  be- 

(a)  8  B'lDg.  156.  (&)  Holt  N.  P.  C.  84. 
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1834.       tween  the  plaintiffs  and  Bowers^  for  which  the  defendant 
^-^^^^^^^      became  the  guarantee,  there  would  be  much  force  in 

Howell 
and  Another   ^^^  arguments  addressed  to  the  court  on  the  part  of  the 

,  ^'  plaintiffs,  that  the  defendant  was  bound  to  know  the 

JOMES. 

nature  of  the  contract  which  he  guarantied,  and  that 
the  course  of  dealing  between  plaintiffs  and  Bowers 
might  be  properly  refeiTed  to  for  that  purpose.     But, 
giving  them  the  full  benefit  of  that  argument,  it  is  dis* 
posed  of  by  the  facts  of  the  case.     Here  a  balance  is 
struck  in  1825,  and  no  bill  taken ;  the  same  takes  plac^ 
in  18S6  and  in  1827,  at  which  period  all  advances  cease( 
on  the  part  of  the  plaintiffs.     It  cannot  be  for  a  mo^ 
ment  doubted,  upon  the  facts  appearing  on  the  learneA 
judge's  report,  that  in  February  1827  an  action  coulcS- 
have  been  maintained  against  Bowers  for  the  balanc^^ 
then  due.     So  again,  in  October  1827,  after  the  pay- — - 
ment  of  141/.  by  Bowers,  no  one  can  doubt  that  th^^ 
bankers  could  have  maintained  an  action  immediatel^^^ 
for  the  then  balance,  either  against  Bowers  or  in  failui 
of  payment  by  him  against  the  defendant.     Then  aftci 
this,  by  an  agreement  to  which  defendant  is  not  privy^" 
or  an  assenting  party,  the  plaintiffs  bind  themselve^^ 
not  to  sue  Bowers  for  that  balance  during  the  perio^H- 
between  February  1828  and  May  1828.     We  thidbc: 
this  was  clearly  such  a  giving  time  to  the  principsJ 
debtor,  as  completely  to  exonerate  the  surety  from  all 
subsequent  liability.     This  renders  it  unnecessary  to 
discuss  the  second  objection. 

The  rule  therefore  for  entering  a  nonsuit  must  be 
made 

Absolute. 
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1834. 
Nation  against  Tozer  and  Underhay. 

T^HE  plaintiff  obtained  a  verdict  in  this  case  at  the  An  action  was 
last  summer  assizes  for  Somersetshire,  before  Pat-    ^°?^  A 

'  against  two 

ieson  J.,  with  leave  to  the  defendant  to  move  to  enter  persons,  being 
a  nonsuit.     A  rule  having  been  obtained  accordingly,     ^f^  deceased 

termor,  for  the 

Erie,  for  the  plaintiff,  showed  cause  in  last  term,  pation  by 

^Q  J  them  of  the 

demised  pre- 
mises ;  an 

Barslow  supported  the  rule  for  the  defendants.  cu^  ation  bT' 

one  was 

The  court  took  time  to  consider.     The  pleadings  [hat  kdid  not 
and  facts  are  so  fully  detailed  in  the  judgment  that  enure  as  that 

, ,     ,    ,  .  of  both,  so  as 

tiieir  insertion  appears  unnecessary.  to  make  them 

jointly  liable 
de  bonis  pro- 

Parke  B.  now  delivered  the  judgment  of  the  court.  priU'in  a»- 
— This  case  was  argued  before  myself  and  my  brothers  ^nj  occuoa"^^ 
Bolland,  Alder  son,  and  Gurney,  during  the  last  term,  tion. 
when  cause  was  shown  against  a  rule  to  enter  a  non- 
suit.    The  case  was  tried  before  my  brother  Patteson 
at  the  last  summer  assizes  for  Somersetshire ,  when  a 
verdict  was  found  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit. 

The  two  first  counts,  which  were  upon  a  special 
promise  to  surrender  a  certain  dwelling-house  to  the 
plaintiff;  and  a  third  count,  which  was  for  double  rent 
claimed  to  be  due  from  the  defendants  for  holding  over^ 
were  not  proved.  The  question  arose  on  the  fourth 
count,  which  was  for  use  and  occupation,  to  which  there 
was  a  plea  of  the  general  issue,  and  also  a  special  plea 
that  the  defendants  ought  not  to  be  charged  otherwise 
than  as  executors  of  W.  H.  Tozer,  the  lessee  for  years^ 
at  the  rent  of  48/.,  because  the  messuage  was  of  much 
less  annual  vahiCi  and  they  had  derived  no  rent  or 
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1834*  profit  from  the  demised  premises,  and  had  fully  ad- 

^•^^^^"^^  ministered  his  effects.     To  this  special  plea  there  was 

,;.  a  replication  that  the  defendants  withheld  possession, 

TozER  nu J  jjjj  n^^  QfpQj,  tQ  deliver  up  the  demised  premises 

and  Another.  .  .     '^        .  * 

at  any  time  before  the  rent  in  question  accrued  due,  or 

give  notice  that  they  were  ready  to  do  so,  or  that  they 

had  not  any  effects  to  be  administered  (a) ;    and  the 

rejoinder  averred  that  they  did  give  notice,  and  offered 

btfore  the  rent  became  due  to  give  up  the   demised 

premises,  and  did  not  withhold  possession. 

Upon  the  trial  it  appeared  that  Mr.  W.  H.  Tozer 
in  his  Ufe-time  was  tenant  to  the  plaintiff  by  a  demise 
not  under  seal,  dated  ^th  January  1830,  for  seven 
years;  that  both  the  defendants  were  his  executors, 
and  acted  in  that  capacity,  but  the  defendant  Under* 
hay  alone  entered  and  took  possession,  and  no  notice 
to  quit  or  unconditional  offer  to  give  up  the  possession 
was  proved  until  after  the  rent  claimed  became  due ; 
the  issue  therefore  on  the  rejoinder  to  the  special  plea 
was  properly  found  against  the  defendants,  and  the 
only  question  was>  Whether  both  defendants  were  liaUe 
in  their  individual  characters  on  the  count  for  use  and. 
occupation. 

The  learned  judge  was  of  ojunion,  upon  the  trials 
that  the  entry  of  one  was  the  entry  of  both,  so  as  to 
charge  both  in  this  form  of  action,  but  reserved  the 
point  for  the  decision  of  the  court. 

Upon  consideration,  we  think  that  the  entry  of,  and 
occupation  by>  one  executor,  is  not  suflScient  to  render 
the  other  hable,  and  that  without  an  entry  and  occu- 
pation this  form  of  action  is  not  maintainable  against 
the  other  executor. 

There  is  no  doubt  but  that  several  executors  have  a 
joint  and  entire  interest  in  and  authority  over  all  the 
goods  of  the  testator^  including  chattels  real ;  Com^i 

(*)  See  RM  T.  JLoni  TrnteHbrn,  ante,  111. 
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^i,  tit.  Admimttrator  (B.  II).  In  Bacon's  Abridge  18Si. 
^  tit.  Executors  and  Administrators  (D.)|  it  is  laid. 
Tkf  and  rightly,  that  the  acts  done  by  any  one  of  '  V. 
n  which  relate  either  to  the  delivery^  gift,  saloi  i^^^fL 
ment,  posseauoni  or  release  of  the  testator's  goods, 
deemed  the  acts  of  all.  The  act  of  one,  in  disposing 
the  testator's  effectSj  is  the  act  of  the  other  to  give 
idity  to  the  disposition  and  to  preclude  him  from 
)iding  it ;  and  the  act  of  one  in  possessing  himself 
&e  effects  is  the  act  of  the  other«  so  as  to  entitle 
I  to  a  joint  interest  in  possession,  and  to  a  joint  right 
iction  if  they  are  afterwards  taken  away.  But  the 
aiion  is,  whether  the  act  of  one,  in  taking  possession 
I  chattel  real  or  personal  of  the  testator,  can  create 
5w  liability  and  impose  a  charge  on  the  other  per- 
iJtj  and  in  his  own  individual  character^  which 
lout  such  act  would  never  have  existed  ?  and  we 
ik  it  cannot. 

A  Hargthorpe  v.  Milforih  (a)  the  court  says,  '^  the 
>  ai  one  executor  shall  not  hurt  the  other  for  liis 
I  goods."  And  again,  **  where  they  shall  be  charged 
ft  the  goods  of  the  testator,  the  nonsuit,  release,  or 
fr  act  of  one  shall  bind  the  other,  but  not  {/*  tAejf 
U  be  charged  qf  their  own  goods;  11  ^T.  4,  69." 
r  one  executor  takes  possession  of  and  uses  a  per- 
al  chattel,  the  other  is  not  liable  to  the  creditors  for 
h  act  of  hb  co-executor." — So  if  one  executor  enter 
1  ^oy  the  land  demised,  and  take  the  profits  be« 
d  the  rent,  the  other  executor  would  not  be  charge- 
e  with  the  amount  as  assets  to  the  creditors ;  the 
who  actually  received  would  alone  be  responsible* 
D  respect  then  to  the  creditors,  the  actual  posses- 
I  and  use  by  one  is  not  in  law  the  possession  and 
hy  both,  so  as  to  attach  a  liability  upon  both ;  and 
sems  to  us  that  if  instead  of  disposing  of  the  term, 

(•)  Cn.  EUz.  318. 
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1834.  one  of  the  executors  takes  the  actual  possession  of  and 
enjoys  the  land  demised,  such  enjoyment  is  not  by  law 
the  possession  and  enjoyment  of  both,  and  it  does  not 

TozER  render  both  chargeable  to  the  lessor  to  pay  a  compen- 
sation  to  him  lor  it  as  joint  occupiers  in  tbeir  own 
right. 

But  in  order  to  support  this  action  for  use  and  occu- 
pation,  it  is  necessary  that  the  land  should  have  been 
occupied    by  the  defendant,  his  agents  or  under-te- 
nants, during  the  time  for  which  the  compensation  is 
claimed  for  use  and  occupation,  though  it  need  not; 
have  been  beneficially  or  even  actually  so  enjoyed,  but 
the  defendant  must  have  taken  possession  and  continue 
to  have  the  right  of  actual  occupation  whenever  lie 
pleases  to  take  it. 

Thus,  where  an  interesse  termini  never  took  effed 
as  a  lease,  the  lessee  not  having  entered^  the  action 
was  held  not  to  be  maintainable  ;  Edgew,  Strafford{a), 
So  in  Naish  v.  Tatlock{b),  where  there  was  an  agree- 
ment to  pay  rent  annually,  and  the   tenant  occupied 
for  a  part  of  the  year  till  he  became  bankrupt,  and  hb 
assignees  for  the  remainder,  till  the  rent  became  due,K 
was   held,  that  though  the  latter  might  be  liable  to 
an  action  of  debt  for  the  whole  rent  which  became  doe 
after  the  assignment,  they  were  not  liable  in  an  action 
for  use  and  occupation,  except  during  the  time  diat 
they  occupied ;    and  Eyre  C.  J.  said,   "  that  the  I^ 
medy  given  by  the  statute  1 1  Geo,  2.  c.  19.  was  in  its 
own  nature  not  co-extensive  with  a  contract  for  rent, 
nor  did  it  seem  to  have  been  within  the  scope  and 
purview  of  the  act  to  make  it  co-extensive  with  all  tbe 
remedies  for  the  recovery  of  rents  claimed  to  be  dne 
by  the  mere  force  of  the  contract  for  rent,  but  that  the 
statute  meant  to  provide  an  easy  remedy  in  the  simpk 

(a)  Ante,  Vol.  I.  393.  (6)  S  Hen.  Black.  319. 


Nation 

V. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  565 

case  of  actual  occupation,  leaving  other  more  compli-        1834. 
cated  cases  to  their  ordinary  remedy. 
lu  the  case  of  Bull  v.  Sibbs  (a)  there  was  an  actual 

occupation  by  the  under-tenant  of  the  lessee.     In  Ba-       7T'^\ 

^  •'  ^  and  Aiiocber. 

ler  V.  Holtzapffel  (b)  there  was  an  occupation  by  the 
lessee  till  the  premises  were  burned  down,  and  then 
as  much  occupation  as  the  lessee  chose  to  make  use  of. 
So  in  the  cases  put  by  C.  J.  Gibbs,  5  Taunton,  519; 
and  by  Lord  C.  J.  Abbott,  in  2  Starlcie's  Nisi  Prius 
Caset,  527  ;  where  the  lessee  had  taken  possession  and 
had  the  power  of  actually  occupying  when  he  pleased. 

But  in  the  present  case  the  defendant  Tozer  has 
never  occupied  by  himself,  and  if  the  occupation  of  the 
defendant  Vnderhay  does  not  affect  him,  he  has 
oeTer  occupied  at  all.  We  therefore  think  he  is  not 
fiable  at  all  in  this  form  of  action. 

We  do  not  say  whether  he  might  or  might  not  be  liable 
j<Mntly  with  his  co-executor  in  their  own  right,  even 
without  entry  by  either,  to  an  action  of  debt  for  rent 
accniing  due  after  the  testator's  death,  as  the  term 
^^ed  in  both  by  operation  of  law,  (for  after  accepting 
4e  executorship  neither  of  them  could  waive  the  term, 
and  the  liability  to  pay  rent  is  incident  to  the  term). 
AD  we  decide  is,  that  he  is  not  liable  to  an  action  for 
the  tue  and  occupation  of  that  of  which  neither  he,  nor 
anyone  whose  act  is  in  point  of  law  his  act,  has  been  in 
the  actual  possession. 

For  these  reasons  we  think  that  the  rule  must  be 
absolute  to  enter  a  nonsuit. 

Rule  accordingly  (c). 


(•)  8  T.  R.  327.  {h)  4  Taunton,  45. 

(r)  See  Reid  v.  Lard  Tenter  den  ^  ante.  111,  and  Tremcere  ▼.  Morison,  1 
Bing.  New  Cases,  89,  subsequently  reported ;  Ruhery  v.  Stevens,  4  Bar.  &c 
Adol.  941. 
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Grbemslade  against  Tapscott. 

A  lessee  cove-    A  SSUMPSIT  on  an  agreement  bearing  date  4  Julg 
"ndditTonT  1828.  by  which  the  plaintiff  agreed  to  let  and  the 

rent  for  every   defendant  to  take  "  the  estate  at  Pariton,  then  in  the 

acrC)  And  so  •  /»    v        i  m    y*       /»  n  t 

in  proportion  occupation  of  «/.  and  T,  Rew  for  seven  years  from  the 
for  a  less         gg  September  then  following,  the  lease  to  be  drawn  b 

quantity  of  ^    .  i»  i      i  »^ 

the  land  which  the  precise  terms  of  the  lease  then  existing  dated  1  ut- 
"^suffer  to  be  ^^'»*^  1823,  from  Joama  Lyddon  and  the  plaintifl^  to 
occupied  '*  by  the  said  Messrs.  Rew,  for  five  years  thence  ensuing,  wiA 
son  withou^*^"  s^nae  exceptions  mentioned."  Several  breaches  were 
the  consent  of  assigned  in  the  declaration,  but  that  in  question  arose 
The  lessee  per-  on  a  stipulation  in  the  former  lease,  '^that  the  said  J. 
T\^^  ^**  and  T.  Rew  should  yield  and  pay  yearly  during  the  said 
raise  a  crop  of  term,  in  addition  to  the  said  annual  rent  of  85/^  unto 

S^aTl'^rtLns  *^  «*^^  plaintiff,  the  further  yearly  rent  of  lOi  of  lit- 
of  the  land  ful  British  money  for  every  acre  (a),  and  so  in  proportioB 
iween  harvest  ^^^  *^"y  ^^^  quantity  of  any  part  of  the  premises  whicb 
and  seed  time,  he  should  let,  assign,  or  demise,  or  suffer  to  be  ocoupied 

according  to  .         . .       - 

the  custom  of  by  any  other  person,  without  the  consent  m  writing  of 
Held''thl7he  *®  ^^^^  plaintiff  first  obtained."  There  was  another 
was  Hable  to  covenant  '^  that  the  said  J.  and  T.  Rew  would  not  con- 
Stuonal  rent,  ^^^  waste,"  but,  "  on  the  contrary,  use,  occupy,  dress,  and 
though  the  manure  the  premises  in  manner  aforesaid,  and  accordiog 
ed  a  covenant  ^  ^^  custom  of  the  country  and  rules  of  good  husband- 
that  the  tenant  ry."  Breach,  ''  that  the  said  defendant,  during  tfie  coo- 
should  use  .  n  1  -1  .  -.^  1*1  fl 
"  and  occupy,"  tmuance  of  the  said  term,  to  wit,  on  25  March  18SS,  did 

dress  and         |g|.  ^^^  demise  to  certain  persons,  and  did  suffer  to  be 

manure  tne  ^  *  ' 

land,  accord-  occupied  by  such  persons  from  the  day  and  year  list 
iom'^/5he''""  aforesaid,  up  to  and  until  the  29th  day  of  Septeder 
country.  in  the  year  last  aforesaid,  divers,  to  wit,  three  acres  of 

land,  parcel  of  the  said  premises,  in  certain  parts  and 
proportions,  by  such  persons  respectively,  that  is  to  aaj, 
(describing  the  quantities  occupied  by  each,)  widioot 

(a)  See  Denton  w.  Richmond,  antt,  Vol.  IIL  654. 
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the  consent  in  writing  of  the  said  plabtiff  first  obtain^       1884. 

ed  ;^  whereby,  &c.   The  second  count  hud  the  demise  as 

a  tenancy  from  year  to  year,  subject  to  the  same  terms. 

Plea :  general  issue.    At  the  trial  before  WiUiauu  B.     Tapscott. 

at  the  last  assizes  for  the  county  of  Samerseif  it  ap* 

peared  that  the  portions  in  question  were  let  out  in 

patches  to  persons  in  the  neighbourhood  for  potatoes, 

1^  gave  up  the  occupation  after  that  crop  was  got  in, 

and  wheat  was  then  sowed  by  the  defendant    Evidence 

was  given  to  show  that  it  was  the  custom  of  the  country 

far  fiimers  to  prepare  their  land  for  the  next  crop,  and 

then  permit  their  labourers  to  raise  a  crop  of  potatoes 

en  it  before  the  seed  time.     The  learned  baron,  in  ad<> 

dressing  die  jury,  said,  that  when  parties  enter  into  any 

pradse  contract,  the  custom  of  the  country  is  not  appli- 

eable  to  such  cases^  except  as  to  that  which  is  not  in 

die  contract.    That  as  it  was  proved  that  a  certain 

MOt  was  paid  for  a  certain  portion  of  the  premises  for 

potatoes,  there  was»  in  his  opinion,  a  clear  breach  of 

4ial  agreement.    The  jury  found  a  verdict  for  plain- 

lUTon  this  breach  with  15/.  damages,  the  increased  rent 

tan  diree  acres.     Coleridge  Seijt.  having  obtained  a  rule 

fer  a  new  trial  on  the  ground  of  misdirection, 

FoUeii  (Wilde  Serjt.  with  him)  showed  cause. 
The  defendant  suffered  the  land  to  be  occupied  by  other 
persons  without  the  consent  in  writing  of  the  plaintiff. 
The  parties  plant  potatoes  and  take  the  crop,  and  during 
that  time  the  land  is  in  the  occupation  of  the  party 
whose  crop  it  is ;  he  could  bring  trespass  during  such 
oecupation.  [Parke  B.  If  I  pass  over  part  of  the  field 
where  the  potatoes  were,  though  I  do  not  tread  on 
them,  the  person  to  whom  the  crop  belonged  would  be 
the  party  to  sue.  Alderaon  B.  The  parties  might  have 
giuped  a  settlement  by  such  occupation  (a).] 

(a)  Under  13&  14C.S.  22«r  ▼.  Broffipton,  4  T.  R.  549. 


it  was  shown  that  a  clerk  bad  lodged  there  fc 
month,  in  a  room  of  which  he  had  the  exclua 
sion ;  Lord  Ellenharough  held,  that  the  cove 
only  apply  to  such  an  underletting  as  a  Ucenc 
expected  to  be  applied  for{6).  [Parke  B.  1 
sioR  is  equivocal  in  that  case,  it  is  "  that  he  ' 
in  the  room :"  if  a  stranger  had  broken  in,  hi 
have  maintained  trespass.]  The  principle 
Laming  applies  here ;  many  strong  words  ii 
are  oflen  conatrued,  not  literally',  but  accord 
intent  of  parties.  A  tenant's  depositing  a 
his  landlord,  a  brewer,  as  a  security  for  suppli 
is  not  a  breach  of  covenant  not  to  assign  i 
wise  part  with  the  premises  demised"  or 
Doe  d.  Pitt  V.  Hogg{c).  Hei-e  we  learn  th 
torn  of  the  country  was  for  the  landlord  t< 
tand,  and  allow  his  labourers  to  put  in  pot 
cleansing  crop  between  his  two  grain  cro| 
bourers  had  nothing  to  do  with  the  land,  1 
put  in  the  seed  and  drew  the  crop.  Th 
shown  by  the  subsequent  sdpulation,  that  t 
ant  is  to  occupy  according  to  the  custom  of 
try(rf)-  ■Py«''j  fol.  15,  pi.  79,  has  this  pas 
every  deed  and  condition,  wliicli  are  pi 
between  party  and  party,  a  reasonable  i 
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intention  shall  be  construed,  however  the  word  may       I8S4. 
sound  to  a  contrary  understanding."  ^  ^^^^^^^^^ 

GftEENSLADE 

V, 

Parke  B. — This  is  a  breach  of  the  agreement.  The  Tapscott. 
stipulation  is  in  extensive  terms,  that  *'  for  every  acre, 
and  so  in  proportion  which  the  defendant  should  let, 
assign,  or  demise,  or  suffer  to  be  occupied  by  any  other 
person,"  he  engaged  to  pay  an  increased  yearly  rent  of 
10/.  Perhaps  it  would  not  fall  within  the  agreement 
not  to  let,  assign,  or  demise ;  but  here  the  words  are, 
shall  not  '^  suffer  to  be  occupied."  It  is  impossible  to  say 
that  this  use  of  the  land  by  the  parties  does  not  fall 
within  that  description.  If  trespass  was  committed  on 
the  land,  this  occupier  would  be  the  person  to  bring  an 
action,  and  he  might  gain  a  settlement  by  such  possession. 
As  to  the  cases  cited.  Doe  v.  Hogg  is  distinguishable.  It 
may  be  difficult  to  distinguish  the  present  case  upon  prin- 
ciple from  what  Lord  Ellenborough  said  in  Doe  v.  Xo- 
ming :  but  its  facts  are  materially  different:  in  that  case  a 
clerk  occupied  a  room  in  a  public  coffee-house,  and  un- 
less there  was  a  distinct  agreement  by  his  landlord  to  let 
him  hold  a  particular  room,  he  was  not  such  a  tenant  as 
could  bring  trespass,  and  if  he  was  a  guest  he  could  not. 
Had  the  room  been  actually  demised  for  a  particular 
term,  it  might  have  been  such  a  ''  demise  of  some  part 
of  the  premises"  as  to  amount  to  a  breach  of  the  cove- 
nant: but  as  he  was  on^  a  lodger  it  did  not.  The 
ground  taken  by  Lord  Ellenborough  for  his  decision  is 
not  satisfactory  to  my  mind  (a). 

BoLLAND  B. — Cognisant  as  the  lessor  was  of  the 
custom  of  the  country,  it  seems  to  have  been  his  inten- 
tion not  to  suffer  that  sort  of  occupation  which  it  autho- 
rized. Notwithstanding  the  close  resemblance  of  Doe 
V.  Laming  it  is  safer  to  give  its  usual  sense  to  the  word 

(a)  And  see  Roe  v.  Saks,  1  M.  &  Sel.  298. 
VOL.  IV,  P  P 

/ 
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loo4«       occupation.    As  during  the  time  it  lasted^  the  agree- 
Ore£niladb  nient  would  have  vested  the  party  with  the  right  to 
_    ^  brin£r  an  action  against  a  trespasser,  this  rule  should  be 

discharged. 

Alderson  B. — The  words  "  according  to  the  custom 
of  the  country"  relate  to  the  mode  of  cultivation,  but  that 
custom  which  is  here  found  may  have  occasioned  the 
covenant  to  be  introduced,  that  the  lessee  should  not 
suffer  the  land  to  be  occupied  without  leave,  nor  could 
more  apt  words  be  used  to  prevent  it.  An  occupation  of 
land  from  Easier  to  October  for  planting  potatoes  was 
held  to  give  a  settlement;  Rex  v.  Ringwood (a).  So,  in 
Rex  V.  West  Cramoreib),  an  occupation  of  so  many  lugs 
of  land  to  take  a  crop  of  potatoes  from,  was  held  to  be  a 
renting  of  land  of  a  yearly  value  to  give  a  settlement. 
If  we  substitute  "  yards"  for  "  lugs,"  that  case  is  exacdj 
the  present.  The  party  has  suffered  the  land  to  be  oe- 
cupied  without  the  consent  of  his  landlord  in  writiii|^ 
Doe  V.  Laming  may  well  be  supported  on  the  particular 
facts,  but  Lord  EUenborough  presents  no  distinct  crite* 
rion  at  all,  and  I  do  not  go  the  length  he  does  in  hit 
judgment 

Rule  discharged  (c)« 

(a)  1  M.  &  S.  381.  (6)'  f  M.  &  S.  15^ 

(c)  See  Comyn*5  Landlord  ond  Tenant,  t  ed.  S34 ;  ChwrA  ▼.  Awn, 
15  Vesej,  {65  ;  Stirt  v.  Hind,  1  Vescj,  394 ;  and  Crutt  v.  Bv^.S  WUk 
^34,  S,  C.  Bla.  H.  766,  relied  on  by  BayUy  J.  in  DO0  v.  Hogg  abote  citrit 
to  show  that  if  n  lessor  does  not  provide  in  his  lease  against  a  change  of 
occupancy  nt  well  as  an  assignment  by  words  which  admit  ^f  no  oikff 
meaning,  the  lease  is  not  forfeited  by  the  lessee*9  grant  of  an  uiuteHeliA 
Dot  d.  HoUaftd  v.  Worsley,  1  Camp.  SO.  per  Lord  EUenborough,  it  eQfitn< 
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1834. 
Shepherd  and  Others,  Assignees  of  Plummer,  v^^n^^/ 

against  Keatley. 

ASSUMPSIT  for  the  breach  of  a  contract  entered  By  thecon- 
.  .  ditions  of  sale 

into  between  the  plaintiiis  as  assignees  and  the  of  leasehold 
(defendant,  for  the  purchase  by  him  of  a  leasehold  Premises,  the 

,  ,  ,  vendors  sti- 

estate.    The  declaration  contained  three  special  counts  pulated  that 
aa   the  contract,  and  an  indebitatus  count  for  a  lease-  L??.,!..^«  «k 

'  deliver  an  ab- 

&oId  estate  bargained  and  sold,  with  the  money  counts  stract  of  the 

1       -Tki  lease  and  of 

a  count  on  an  account  stated.     Plea,  non  assump-  ^[^^  subse- 


fii*   ;  upon  which  issue  was  joined.     By  consent  of  the  qnenttitJe 

under  which 

rties,  an  order  of  a  judge  was  obtained  for  the  state-  the  leasehold 
nt  of  the  foUowinfr  case  for  the  opinion  of  the  court  ]^^  were  held, 

^     ^  ^  ^  but  should  not 

rsuant  to  3  and  4  Will.  4.  c.  42.  s.  25  {a).  be  obliged  to 

:By  mdenture    dated  21st    March   1816,  between  f^^^l\S\l 
/•     C.  Crooke  of  the  first  part,  J.  Ellison  of  the  second  The  defendant 
pa^irt,  H.  Bates  and  S.  his  wife,  and  J.  H.  Bates  their  purchaser,  and 
,  of  the  third  part^  and  J.  Plummer  of  the  fourth  on  investi- 

_  ..  1  1  »  1      1      i^     r^         *     -r,         rr     -m^       gating  the 

;  after  reciting  that  the  said  J.  C.  C, «/.  jB.,  H.  J5.,  title  for  hiin- 
S.  his  wife  and  J.  H.  B.  were   seised  of  and  se*^>»^ap- 

peared  to  be 

tided  to  the  messuage  or  tenement  and  other  heredi-  defective,  and 
tAizients  and  premises  thereinafter  particularly  men-  complete  the 
tioned,  and  agreed  to  be  demised,  in  the  shares  and  purchase : 
P^x^portions  following ;  that  is  to  say,  (here  were  detailed  purchaser  was 
™e  shares  of  the  lessors  as  tenants  in  common,  with  a  "^^  concluded 

.  r-r»T  ""^"^  inqumng 

'^cital  of  intended  improvements  by  J.  P.)    It  was  aliunde  into 
^tnessed  that  in  pursuance  of  a  licence  for  that  pur-  J^^  ^^^^^^^^ 
P^^e  granted  from  the  lord  of  the  manor  of  VauihaU  stipulation 
"*  the  county  of  Surrey ^  and  in  consideration  of  the  ^^^  shoulT' 
•'^  of         /.,  so  to  be  laid  out  by  the  said  J.  Plummer  not  be  obliged 

to  produce  it. 
Entering 

(o>  Enacting,  that  the  parties  may  after  issue  joined,  by  consent  and  juagtnent  on 

*'Oer  of  any  judge,  stale  the  facts  in  a  special  case  for  the  opinion  of  the  ijg«-j   «««. 

^"^1  and  agree  that  a  judgment  shall  be  entered  for  plaintiff  or  defendant,  suant  to  3  & 

ry  confession  or  of  nolle  prosequi,  immediately  after  the  d(;cision  of  the  case,  ^  ^*  4«  c*  ^2* 

a      OK 

^Otherwise  as  the  court  may  think  fit,  and  judgment  shall  be  entered 
iccordingly. 

pp2 
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in  manner  before  mentioned,  and  of  the  rents  and 
covenants  thereinafter  contained,  they  the  said  parties 
on  the  first,  second,  and  third  part,  did  each  and  every 
of  them,  according  to  his  part,  share,  or  interest  &c. 
in  the  premises,  demise  &c.  unto  the  said  J.  Plummer^ 
his  executors  &c.,  the  said  tenements  and  premises 
therein  mentioned,  for  50  years,  at  a  yearly  rentof  50£, 
to  hold  the  same  unto  the  said  J.  Plummer  without  anj 
deduction  for  land  tax.      The  indenture  mentioned 
contained  a  proviso  that  he  the  said  J.  Plummer,  his 
executors   &c.  and   assigns,  should  be  at  liberty  to 
underlet  the  premises,  or  any  part  thereof,  or  to  assign 
the  term  thereby  granted  to  any  person  who  should 
become  party  to  an  indenture  and  thereby  enter  into 
the  said    covenants  and    agreements  with    the   said 
«/.  C  C,  J.  E.,  H.  B.y  and  »S.  his  wife,  and  J.  H.  5, 
their  respective  heirs  and  assigns,  as  were  contained  in 
the  said  indenture.    The  case  then   stated,  that  on 
2d  December  1830,  a  commission  of  bankrupt  issued 
against  J.  Plummer  and    W.   Wilson  as  co-partners, 
and   they  were  duly   declared  bankrupts.     That  by 
indenture  of  3d  December  1830,   the  commissioners 
duly  appointed  J,  Johnson  provisional  assignee,  and 
that  afterwards  the  plaintiffs  were  chosen  assignees, 
and  on  17th  December,  by  indenture  between  the  pro- 
visional assignee,  the  commissioners,  and  the  plaintift, 
the  right  and  title  of  the  bankrupt  in  his  estate  was 
assigned  to  the  plaintiffs.     That  since  the  conunissioa 
of  bankruptcy  «/.  C.  Crooke  has  died,  and  his  shares 
of  the  rent  since  accruing  have  been  paid  to  his  widow 
under  protest.     That  since  the  commission  H.  Baki 
has  died,  and  his  shares  of  the  rent  have  been  ^ce 
paid  to  his  widow.     On  11th  May  1831,  the  plaintiffs 
put  up  for  sale  by  auction  (among  other  property)  the 
said  premises  demised  by  the  indenture  of  Slst  Jlforei 
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1816,  for  the  residue  of  the  term  of  50  years,  subject       1834. 
to,  among  others,  the  following  conditions  of  sale :  c^^^^^ 

The  purchaser  to  pay  down  immediately  a  deposit    and  Others 
of  20  per  cent,  in  part  of  the  purchase  money,  and  sign  ^' 

agreements  for  payment  of  the  remainder  on  or  before 
the  24th  day  o(  June  1831,  but  should  the  completion 
of  the  purchases  be  delayed  from  any  cause  whatever 
beyond  that  period,  the  purchasers  to  pay  interest  at 
51,  per  cent,  per  annum  from  that  time  on  the  balance 
of  the  purchase  money,  and  be  entitled  to  the  rents  and 
profits  of  such  of  the  lots  as  are  let  from  the  said  24th 
day  of  June.  That  the  vendors  should  deliver  an 
abstract  of  the  lease  and  of  the  subsequent  title  under 
which  the  leasehold  lots  are  held,  but  shall  not  be 
obliged  to  produce  the  lessor*s  title.  The  defendant 
became  the  purchaser  of  the  premises  at  the  sale,  paid 
down  the  deposit  of  20/.  per  cent.,  and  signed  an 
agreement  for  the  payment  of  the  remainder  and  the 
completion  of  the  purchase  according  to  the  conditions 
of  sale.  The  plaintiffs  delivered  an  abstract  of  the 
lease  and  of  the  subsequent  title  under  which  the 
premises  were  held,  and  tendered  to  the  defendant  a 
certain  indenture  of  assignment  purporting  to  assign 
the  premises  to  him  for  the  residue  of  the  said  term  of 
fiO  years,  but  the  defendant  refused  to  accept  the  same. 
On  investigating  the  title  of  the  vendors  on  the  part  of 
the  defendant,  he  contended  that  it  was  insufficient. 
It  appeared  that  the  demised  premises  were,  at  the  time 
of  executing  the  said  lease,  copyhold  of  inheritance, 
and  a  customary  tenement  of  the  manor  of  Vauxhall^ 
in  the  county  of  Surrey,  in  which  by  custom  any  estate 
or  interest  in  a  copyhold  tenement  may  be  demised  for 
a  term  exceeding  one  year,  provided  the  previous 
ficence  of  the  lord  in  writing,  for  the  granting  the 
lease,  has  been  duly  obtained,  but  without  such  licence, 
by  the  custom  of  the  said  manor,  a  lease  for  the  term  of 
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more  than  one  year  is  cause  and  ground  for  forfeiture 
of  the  demised  estate  to  the  lord.   J*  C.  Crooke,  one  of 
the  lesseesi  had  only  an  estate  for  life  in  the  demised 
premises  under  a  settlement  made  on  his  marriage  with 
Elizabeth  Parry ^  dated   14th   March   1776,  with  a 
power  to  lease  the  said  premises  by  indenture  of  lease 
under  his  hand  and  seal,  and  subscribed  and  sealed  by 
him  in  the  presence  of  two  or  more  credible  witnesses. 
The  lease  in  this  case  was^  as  to  his  signature^  witnessed 
only  by  one  witness ;  the  power  is  in  the  words  fol- 
lowing :  (set  out)  by  which  it  appeared  that  J.  C,  Crooke, 
during  his  lifci  and  his  wife,  if  she  survived  him,  and 
T,  Pritchard  and  jR.  WhishaWy  their  heirs,  executon, 
and  administrators,  after  the  death  of  J.  C.  Crooke  and 
his  wife,  and  during  the  minority  of  the  children  by  the 
marriage,  might  by  indenture  under  their  hands  and 
seals  respectively  subscribed  and  sealed  by  him,  her, 
or  them,  in  the  presence  of  two  or  more  credible  wit- 
nesses, demise  any  parts  of  the  said  premises  &c,  to 
any  persons,  for  any  number  of  years,  without  taking 
any  fees,  at  the  most  improved  yearly  rent,  payable 
quarterly  or  half  yearly,  so  that  no  such  lease  be  made 
dispunishable  of  waste  by  any  express  words,  and  so 
that  a  condition  of  re-entry  for  non-payment  of  rent  be 
contained  in  it,  with  all  usual  covenants,  and  so  diat 
the  lessees  seal  and  deliver  counterparts  of  all  sudi 
leases.     The  said  J.  E.,  another  of  the  lessors,  before 
obtaining  the  licence  to  demise,  and  before  executing 
the  said  lease,   viz.,  on   17th  November  1814,  dull 
surrendered  all  his  estate  and  interest  in  his  fourth  part 
of  the  demised  premises,  on  his  marrying  Smsamuik 
Smith,  to  trustees,  J.  H.  Bates  and  G  Wkiitiftghamfi^ 
fee  in  trust  for  himself  for  life  with  renudndersofert 
and  the  said   trustees  were  on  10th  November  1819 
duly  admitted,  and  the  said  J.  E.  had  no  legal  eatatt 
or  interest  in  the  premises  at  the  time  of  his  execgtiBg 
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the  said  lease.  The  licence  from  the  lord  of  the  manor 
for  J.  C.  C.  and  J.  E.  to  demise,  was  dated  1st  jlprit 
1815,  and  only  for  a  term  not  exceeding  40  years  from 
Ladjf-day  then  next;  but  the  lease  was  granted  for  a 
term  of  fiO  years  £rom  Michaelmas  then  last,  (1816.) 
(The  c(^y  of  the  licence  was  here  set  out.)  No  licence 
was  obtained  for  the  said  Sarah  B.  and  her  son 
J.  H.  B'  in  her  own  right,  nor  for  J.  H,  B.  and 
G.  Whiiiingham  as  the  trustees  of  the  said  J.  £.,  to 
execute  the  said  lease,  or  otherwise  to  demise  their 
interests  or  either  of  their  interests  in  the  said  premises 
fi>r  any  term  whatsoever.  At  the  time  defendant 
signed  the  said  agreement  of  purchase,  the  said 
EUz.  C  widow  of  the  lessor  J.  C.  C,  was  legally 
entitled  to  an  estate  for  life  only,  under  the  settlement 
of  14  March  1776,  with'  power  of  leasing;  and  on 
3d  August  1831,  her  solicitor  wrote  to  the  defendant's 
solidtors  a  letter,  stating  that  the  vaUdity  of  the  lease 
lo  J.  Plummer  was  questioned  by  Mrs.  C.  the  tenant 
iar  life  of  an  undivided  moiety  of  the  property.  But 
no  proceedings  have  been  taken  in  consequence. 

The  defendant  therefore  refused  to  complete  his 
contract,  contending  that  the  lease  was  invalid,  and 
that  no  perfect  and  secure  legal  title  to  hold  the  pre- 
nsea  for  the  residue  of  the  said  term  of  fifty  years, 
eoold  under  the  circumstances  be  assigned  to  the  as- 
s^oees,  or  by  them  to  him. 

The  plaintiffB  contend,  that  the  points  raised  by  the 
defimoe  have  relation  solely  to  the  title  of  the  lessor's 
jSDi  appearing  on  the  abstract  of  the  lease  itself,  and 
libat  they  cannot  be  entertained  under  the  conditions 
of  sale,  which  bind  them  only  to  deliver  an  abstract  of 
the  lease,  and  of  the  title  subsequent  thereto,  without 
n^gard  to  the  title  of  the  lessor,  and  that  it  b  not  open 
io  the  defendant  upon  this  contract  to  go  into  the 
landlord's  tide. 
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If  the  court  should  be  of  opinion  that  the  plaintifb 
are  entitled  to  recover,  defendant  agrees  that  a  judg* 
ment  shall  be  entered  against  him  by  confession  imme- 
diatelji  or  otherwise  as  the  court  shall  think  fit  If  the 
court  should  be  of  opinion  that  the  plaintiffs  are  not 
entitled  to  recover,  then  the  plaintiffi  agree  that  a 
judgment  shall  be  entered  against  them  of  nolle  prose- 
qui immediately  after  the  decision  of  the  case,  and 
otherwise,  as  the  said  Court  shall  think  fit. 


Z).  Maclean  for  the  plaintiffs.    The  assignees  have 
acted  bon&  fide,  and  done  all  that  a  court  of  law  re- 
quires;  the  defendant  cannot  refuse  to  complete  the 
purchase  on  account  of  a  defect  in  the  lessor's  title, 
which  does  not  appear  in  the  abstract.    The  title  of 
the  plaintiffs  rests  on  the  lei^  of  1816;  this  is  all  they 
were  bound  to  show,  and  they  have  tendered  that. 
[Lord  Lyndhurst  C.  B.  The  plaintiffs  were  not  bound 
to  produce  the  lessor's  title,  and  they  contend  that  they 
have  produced  an  abstract  to  the  extent  which  was 
necessary.    The  defendant  does  not  want  them  to  pro- 
duce the  title,  but  has  other  evidence  to  show  that  the 
lessor  had  none.]    The  plaintiffs  are  within  the  range 
of  the  case  of  Spratt  v.  Jeffery^a)^  in  which  the  de^ 
fendant,  having  bargained  to  sell  two  leases  ''  as  he 
then  held  the  same,"  the  plaintiff  agreed  to  accept  an 
assignment,    "  without    requiring    the    lessor's    title." 
Bayley  J.  said,  ''  The  fair  and  reasonable  construction 
of  those  words  is,  that  the  buyer  shall  not  be  at  liberty 
to  raise  any  objection  to  the  lessor's  title."     Parke  J. 
says, ''  The  words  '  as  he  now  holds  the  same'  are  am- 
biguous, but  the  plaintiff  contracted  to  pay  for  an  as*- 
signment,  without  requiring  the  lessor's  title.      The 
plaintiff  contends  that  he  is  nevertheless  at  liberty  to 
object  to  the  lessor's  title,  although  the  contract  does 

(a)  10  B.  &  C.  249. 
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not  bind  the  defendant  to  produce  it;  but  this  is  an  un- 
reasonable   construction,    and    cannot    be    sustained. 
[Lord  Lyndhurst  C.  B.   There  the  agreement  was  by 
the  vendee,  to  accept  an    assignment  of  the  leases, 
"  without  requiring  the  lessor's  title;"  this  is  different 
from   a   stipulation   that    the  vendor   shall   '^  not  be 
called  on  to  produce  it."]     If  the  words  were  used  to 
give  protection  to  the  vendor,  they  cannot  have  a  dif- 
ferent interpretation ;  either  expression  shows  that  the 
vendor  intended  to  convey  only  such  estate  as  he  had, 
and  would  be  a  sufficient  caution  to  a  buyer  that  his 
title  was  not  free  from  suspicion.     It  was  long  doubted 
in  equity  whether  the  vendee  of  a  leasehold  interest 
could,  without  condition,  call  on  vendor  to  prove  the 
lessor's  title.    It  was  not  settled  till  the  case  of  Purvis 
V.  Rayer{a\  that  on  a  sale  of  leasehold  property  with- 
out a  stipulation  to  the  contrary,  the  vendor  is  bound 
to  show  to  the  satisfaction  of  the  purchaser,  that  the 
lessor  was  entitled  to  grant  the  lease.     [^Alderson  B. 
The  court  does  not  say  that    the  plaintiffs  are  not 
saved  from  that  by  the  conditions,  but  that  the  other 
side  may  prove  the  contrary.     Lord  Lyndhurst  C.  B. 
Does  it  prevent  a  party  from  availing  himself  of  infor- 
mation from  any  other  source?     Spratt  v.  Jeffery  was 
decided  on  the  inference  which  the  Court  drew  from 
the  words    themselves;    they  held,    that    the  words 
**  without  requiring  the  lessor's  title,"  meant  waiving 
all  defects  in  the  title.]      The  cases  only  show  that 
now  the  vendee  may  avail  himself  of  defects  in  the 
lessor's  title,  in  the  absence  of  a  stipulation  to  the  con- 
trary;  here  is  such  a  stipulation,  under  which  the 
vendee  could  be  compelled  to  complete  the  purchase 
according  to  Denew  v.  Deverill{b).     That  was  an  a<i- 
tion  by  an  auctioneer  against  his  employer  the  vendoi", 
for  his  commission;  he  had  neglected  to  insert  a  clause 

(a)  9  Price,  488.  (6)  S  Camp.  451. 
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to  this  effect  in  the  conditions  of  sale,  and  owing  to 
that  the  contract  went  off.     Lord  EUenbarough  said, 
''  A  practice  has  very  properly  sprung  up  among  auc* 
tioneers,   in  selling    leasehold    property,   to  insert  a 
clause  in  the  particulars  of  sale,  that  the  vendor  sbaB 
not  be  called  on  to  show  the  title  of  the  lessor;  bad 
that  been  done  the  defendant  would  have  been  a^ 
cure.*'     [Lord  Lyndhurst  C.  B.     The  declaration  of 
Lord  EUenborough  must  be  taken  with  reference  to 
the  circumstances;  had  there  been  such  a  stipukUiai 
there,  the  vendor  might  perhaps  have  been  eompcdkd 
to  complete  the  purchase,  but  then  it  does  not  appear 
as  here,  that  he  was  prepared  with  evidence  to  shot 
no  title  in  the  lessor.]     In  White  v.  Foljambeip)  the 
sale  went  off,  because  the  title  produced  did  not  co^ 
respond  with  that  contracted  for;  and  Deverell  y.  Lord 
BoUon{b)  was  decided  on  its  particular  circumstances. 
[BoUand  B.    In  White  v.  Fo^ambe  the  lessee  had  oo 
power,  after  the  lease  was  executed,  to  insist  on  the 
production  of  his  lessor's  title.]     The  general  rule  if, 
that  ''if  a  purchaser  of  a  leasehold  estate  had  notice,  it 
the  time  he  entered  into  the  contract  for  purchase,  oT 
the  vendor's  inability  to  produce  the  lessor's  title,  he 
would  not  be  afterwards  allowed  to  insist  on  its  produc- 
tion" (e).    [Alder son  B.  The  only  question  is,  whether, 
though  the  vendor  is  not  compelled  to  produce  the 
lessor's  title,  the  vendee  is  prevented  from  showing 
that  the  lessor  has  none?]    There  is  nothing  on  the 
face  of  the  lease  to  prove  that  the  party  demising  had 
no  title;  the  defendant  bought  it  with  all  its  infirmitiel^ 
and  if  evidence  aliunde  is  admitted,  it  is  in  die  face  of 
Spratt  V.  Jeffery.    [Lord  Lyndhurst  C.  B.  In  JS^^ 
V.  Jeffery  the  words  may,  without  much  violenoe,  be 
understood  to  mean  without  ^'  requiring  a  title  in  tbe 

(a)  11  Ves.  337.  (fr)  18  Vet.  505. 

(c)  Sugdea's  Vend,  and  Purcb.  Stb  edit.  31S. 
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esaor/*  but  in  this  case,  where  the  words  merely  re- 
icve  the  plaintiff  from  being  called  on  to  produce  his 
itie,  why  may  not  the  defendant  produce  another  from 
ia^where?  If  that  agreement  amounts  to  a  waiver  of 
ide,  it  justifies  the  judgment,  but  I  cannot  bring  my- 
df  to  think  that  a  stipulation  that  the  .vendor  should 
lot  be  obliged  to  produce  the  lessor's  title,  amounts  to 
hat]  The  Court  will  not  be  too  astute  in  putting  a  par- 
ienlar  sense  on  particular  words,  where  the  intention 
^  the  parties  can  be  collected  without  encumbering 
hem  with  the  technical  meaning,  City  of  London  r. 
1iias{a).  [Chimey  B.  The  vendee  only  stipulates  that 
lie  will  not  call  on  you  to  produce  the  title.  It  is  the 
vendor  who  is  always  called  on  to  produce  the  title ;  a 
ft^Nilation  that  exempts  him  from  that,  is  intended  to 
eep  the  title  out  of  view  altogether.  Lord  Lynd- 
BT'il  C.  B.  It  is  stated  in  the  case  on  the  part  of  the 
stidee,  that  the  title  contained  certain  defects;  I  do 
^  know  where  he  got  that  knowledge.]  The  defend- 
i^  bought  the  premises  with  the  risk,  no  doubt  they 
■Id  for  less  with  that  stipulation. 

MUi  for  the  defendant.  The  argum^it  for  the 
luitiffii  is  built  on  the  words  used  in  Sprait  v.  Jeffery ; 
W  there  is  a  distinction  in  the  two  cases  with  refe- 
mee  to  the  subject  of  sale,  and  the  terms  of  the  sale. 
Ill  Spraii  V.  Jeffery  the  subject  was,  "  two  leases,  as 
it  vendor  holds  the  same  ;**  here  it  is,  "  certain  pre* 
IttBea.^  Then  the  words,  ''  without  requiring  the 
•MOf^s  title,"  are  stronger  than  *'  but  the  plaintiff 
honld  not  be  obliged  to  produce  the  lessor's  title." 
Lord  Lyndkurst  C.  B.  It  is  very  inconvenient  to  the 
ssaee  to  produce  the  lessor's  title;  this  is  a  sufficient 
eason  for  the  stipulation,  without  adopting  the  phdn- 
ifi'  construction.]     Suppose  a  lease  for  years,  and  a 
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forfeiture  occurs  before  the  end  of  the  term,  and  upon 
that  a  re-entry,  but  that  the  lessee  still  holds  the 
parchments,  it  cannot  be  contended  that  if  he  should 
put  up  the  forfeited  term  for  sale,  with  a  stipulation 
that  he  should  not  be  obliged  to  produce  the  lessor^s 
title,  the  purchaser  should  pay  for  nothing.  If  not,  this 
case  cannot  be  decided  for  the  plaintiffs. 

Lord  Lyndhurst  C.  B. — The  question  turns  on  the 
meaning  of  the  following  words  in  the  conditions  of 
sale: — "  The  vendors  shall  deliver  an  abstract  of  the 
lease,  and  of  the  subsequent  title  under  which  the 
leasehold  lots  are  held,  but  shall  not  be  obliged  to  pro- 
duce the  lessor's  title.'*  It  appears  to  me  that  the 
meaning  of  these  words  is  nothing  more  than  that  ai 
far  as  the  vendor  is  concerned,  he  shall  not  be  called 
on  to  produce  evidence  of  that  title  for  the  satisfactioo 
of  the  purchaser ;  but  that  they  do  not  estop  the  vendee 
from  proving  that  title  to  be  bad,  if  he  has  means  to  do 
so  aHunde.  A  stipulation  in  these  terms  is  commonlj 
introduced  to  avoid  the  inconvenience  which  would 
arise  to  a  lessee  on  selling  his  lease,  if  he  was  obliged 
to  prove  his  lessor's  title.  As  to  Spratt  v.  Jeffen/i 
without  saying  what  decision  I  should  have  arrived  at 
in  such  a  case,  it  is  sufficient  to  say  that  the  wocdi 
there  decided  on  '^  without  requiring  the  lessors  title," 
are  very  different  from  these.  Those  words  mi^ 
mean  the  waiving  all  objections  to  the  lessor's  title,  and 
the  King's  Bench  were  of  that  opinion.  But  there  is 
nothing  here  to  show  such  an  intention,  and  it  issufr 
cient  to  say  that  upon  these  expressions  the  vendor 
should  not  on  his  side  be  required  to  produce  evideooe 
of  his  lessor's  title. 

BoLLAND  B. — It  is  sufficient  to  say  that  these  wor^ 
differ  from  those  in  Spratt  v.  Jeffery^  and  are  ndl 
governed  by  it.    As  it  might  be  inconvenient^or  impos- 
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sible  to  the  assignees  to  produce  it^  they  wisely  pre^? 
vented  the  necessity  to  do  so.  It  appears  that  there 
were  objections  to  the  lessor's  titki  though  they  were 
not  shown  by  the  vendor.  Nothing  in  those  words 
prevented  the  lessee  from  procuring  information  ali- 
unde that  the  title  was  bad,  as,  for  instance^  the  insuf- 
ficiency of  the  attestations  to  Crooke*B  execution  of  the 
power,  and  the  defect  in  the  licence. 
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Alderson  J. — I  am  of  the  same  opinion.  Spraii  v. 
Jeffery  must  have  been  decided  on  the  ground  that 
the  contract  there  amounted  to  a  waiver  of  objection 
to  the  lessor's  title  altogether,  and  not  merely  to  a  pro- 
duction of  it  in  evidence.  I  doubt  if  the  decision 
could  be  supported  on  any  other  ground.  Mr.  Justice 
Liitledale  there  said,  the  main  difficulty  arises  from  the 
words,  "  without  requiring  the  lessor's  tide."  Taking 
the  agreement  together,  I  am  disposed  to  think  that 
the  defendant  contracted  to  sell  a  qualified  title  only. 
He  rested  his  judgment  on  the  ground  that  as  no- 
thing was  said  in  the  contract  about  the  leases  being 
granted '  under  a  power,  the  meaning  of  the  words, 
"  without  requiring  the  lessor's  title,"  probably  was, 
that  the  title  of  the  party  who  actually  granted  them 
should  not  be  inquired  into.  That  is  the  principle  on 
which  to  rest  that  decision.  It  is  unnecessary  to  say 
whether  I  should  have  concurred  in  the  construction 
of  those  words,  for  they  differ  materially  firom  these, 
but  I  agree  in  the  principle  as  true. .  Applying  it  here, 
the  vendors  are  at  liberty  to  enforce  a  contract  against 
the  purchaser,  without  producing  evidence  of  the 
lessor's  title,  but  that  cannot  prevent  the  other  side 
from  proving  that  the  lessor  could  not  grant  the  lease. 

I  should  also  remark,  that  this  being  a  case  brought 
before  us  under  3  &  4  TFin.  4.  c.  4@.  s.  25.,  there  ap- 
pears to  be  a  plea  of  the  general  issue.    Now,  as  by 
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the  new  rules  this  defence  could  not  be  raised  on  that 
plea,  if  pleaded  after  Easier  term  (a),  the  pleadiiigi 
must  be  amended,  or  the  judgmentmust  be  for  the  de« 
fendant* 

GuRNEY  B.  concurred,  saying,  that  if  the  yeDdor  of 
a  lease  intended  to  protect  himself  against  showing  • 
good  title  in  his  lessor,  he  should  use  unambiguooi 
language. 

The  Court  then,  on  the  prayer  of  Plalty  directed 
judgment  of  nolle  prosequi  to  be  immediately  entefed. 

(a)  It  turned  out  to  have  been  pleaded  before  Easter  term. 


TooGooD  against  Spyring. 
Theagentofa  |^ASE  for  slander.      The  declaration   stated  ihit 

landlord  em-     V^    i  .     ./»   i     a  i         i        .  n    «  *^,i^ 

ployed  the  plaintm,  before  and  at  the  time  of  the  committiDf 

plaintiff  to  do 

work  at  the  house  of  the  defendant,  who  was  a  tenant  on  the  estate.  Ibe 
plaintiff  did  it  improperly,  and  got  drunk  during  the  time  be  was  engaged  in  it. 
Several  circumstances  took  place  wliich  induced  the  defendant  to  believe  the  pbie- 
tiff  had  broken  open  his  cellar-door  and  got  access  to  his  cider.  Two  days  eit& 
the  defendant  saw  the  plaintiff  in  company  of  T.,  a  fellow-workman,  and  chaifn 
him  witli  having  broken  his  cellar-door,  got  drunk,  and  spoiled  the  work.  Tbtd^ 
fendant  afterwards  repeated  the  charge  to  T»  in  the  plaintiff's  absence ;  and  on  the 
same  day  complained  to  the  aeent  that  the  plaintiff  had  spoiled  his  woric  and  M 
got  drunk,  that  his  cellar-door  had  been  broken  open,  as  he  believed,  by  the  plabtiC 
Held,  6rst,  that  the  complaint  to  the  agent,  if  bon&  fide  made,  and  withont  mafi- 
cious  intention  to  injure  the  plaintiff,  was  a  privileged  communication. 

Secondly,  that  the  uttering  the  words  to  the  plaintiff,  though  in  the  presence  of  f.* 
was  similarly  privileged,  if  done  honestly ;  for  that  the  circumstance  of  its  Utof 
made  in  the  presence  of  T,  did  not  of  itself  make  it  unwarranted  end  offiaaii» 
though  that  circumstance  with  others,  e.  s,  the  style  and  character  of  the  langiM 
used,  might  be  left  to  the  jury  to  determine  whether  the  defendant  acted  bon&fiSe 
in  making  the  charge,  or  was  influenced  by  malicious  motives  in  seeking  ae  oppo^ 
tunity  to  make  it  before  a  third  person. 

Thirdly,  that  the  statement  to  T.  in  the  plaintiff's  absence  was  nnaotlKMixed  tad 
officious,  and  therefore  not  protected,  though  made  in  the  belief  of  its  truth,  if  it 
turned  out  to  be  in  point  of  fact  false;  and  that  it  should  be  lefl  to  the  jury  wfaeUwr 
defendant  acted  maliciously  or  not  on  that  occasion. 
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aocottomed  to  employ  himself  as  such,  and  to  gain  hia  9. 

Uring  by  that  employment ;  and  bad  been  and  was  at     Sptriiio. 
the  time  of  committing  of  the  grievances  by  the  de« 
fendant,  as  hereinafter  mentioned,   retained  and  em- 
ployed by  and  in  the  service  of  one  J.  Brinsdon,  as  his 
journeyman  carpenter  and  workman,  at  and  for  certain 
wages  and  reward  by  the  said  J.  B.  to  him,  and  in 
that  capacity  and  character  had  always  behaved  and 
eonduoted  himself  with  honesty,  sobriety,  and  great 
induitry  and  decorum,  and  never  was,  nor  until  the 
time  of  the  committing  of  such  grievances,  suspected 
to  have  been  or  to  be  dishonest,  drunken,  dissolute, 
ndous,  or  lazy ;  to  wit,  in  &c. :    By  means  of  which 
MTend  prembes  the  plaintiff  before  the  committing  of 
the  said  grievances  had  not  only  deservedly  gained  the 
good  opinion  of  all  his  neighbours,  masters  and  em- 
ployen,  but  had  also  derived  and  acquired  for  himself 
diven  great  gains,  maintenance,   and  support,   and 
voold  have  thereby  continued  to  derive  and  acquire 
<dier  great  gains,  maintenance  and  support,  but  for 
^  oonndaiion  of  the  grievances   hereinafter  men.- 
timd,  to  wit,  in  &c.    That  the  plaintiff,  before  the 
■M  of  the  committing  of  the  grievances  in  the  1st  and 
U  and  last  counts  of  this  declaration  mentioned,  had 
^  employed  by  the  said  J.  Brimdon  as  his  work- 
nan  and  journeyman,  in  and  upon  certain  work,  to  wit, 
is  and  about  certain  premises  of  the  defendant,  and 
tbto  and  thereupon  and  throughout  that  occasion,  and 
dariilg  the  whole  of  the  plaintiff's  work  in  and  about 
die  same,  had  behaved  &c,  with  honesty,  sobriety,  and 
great  industry,  and  in  a  proper  and  workman-like  man** 
ner :    Yet  the  defendant,  well  knowing  the  premises, 
but  greatly  envying  &c.  and  contriving  to  cause  it  to 
be  suspected  and  believed  that  the  plaintiff  had  been 
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18S4.       and  was  guilty  of  the  misconduct  thereinafter  stated  to 
have  been  charged  on  and   imputed  to  him  by  de- 
fendant,  to  wit,  on  &c.  in  a  certain  discourse  which  he 
Sptrino.     the  defendant  then  and  there  had  with  the  plaintiff,  of 
and  concerning  him  the  plaintiff,  and  of  andconcemiiig 
him  with  reference  and  in  relation  to  the  aforesaid 
work,  in  the  presence  and  hearing  of  divers  good  and 
worthy  subjects  of  our  lord  the  king,  then  and  therein 
the  presence  and  hearing  of  said  last-mentioned  sub- 
jects, falsely  and  maliciously  spoke  and  published  to 
and  of  and  concerning  the  plaintiff,  and  of  and  con. 
corning  him  with  reference  and  in  relation  to  the  afore- 
said work,  the  false,  malicious,  and  defamatory  wordi 
following ;  that  is  to  say,  "  What  a  d — d  pretty  piece 
of  work  you  (meaning  the  plaintiff)  did  at  my  houte 
the  other  day/'    And  in  answer  to  the  following  qiies* 
tion  then  and  there  in  the  presence  and  hearing  of  die 
said  last-mentioned  subjects,  put  by  the  plaintiff*  to  the 
defendant,  that  is  to  say,  ''  What,  sir  ?'*  then  and  there 
in  the  presence  and  hearing  of  the  said  last-mentionei 
subjects,  falsely  and  maliciously  answered,  spoke,  ani 
addressed  to  and   published   of  and  concerning  dia 
plaintiff,  and  of  and  concerning  him  in  relation  audi 
with  reference  to  the  aforesaid  work,  these  other  iSilae^ 
scandalous,  malicious,  and  defamatory  words  followingl 
that  is  to  say,  "  You  broke  open  my  cellar-door,  ani 
got  drunk,  and  spoiled  the  job  you  were  about  ;**  mean* 
ing  the  aforesaid  work. 

The  second  count  stated  these  words : — "  He  (meaft- 
ing  the  plaintiff)  broke  open  my  (meaning  the  deCend- 
ant's)  cellar-door,  and  got  drunk  and  spoiled  the  job,  he 
(meaning  the  plaintiff)  was  about,"  (meaning  the  bSM' 
said  work). 

The  3d  count,—"  What !  I  ?"  (meaning  the  plaift- 
tiff).  "  I  will  swear  it  (meaning  thereby  that,  be  die 
defendant  would  make  oath  that  the  plaintiff  hid 
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»ken  into  his  cellar),  and  so  will  my  (meaning  the        1834. 
endant's)  three  men." 

rhe  4th  count. — That  in  a  certain  other  discourse 
ich  the  defendant  had  with  a  certain  other  person, 
wit/one  R.  Taylor,  of  and  concerning  plaintiiF,  in  the 
esence  and  hearing  of  the  said  last-mentioned  per- 
il, and  of  divers  other  good  &c.  subjects  &c.y  and  in 
iswer  to  a  certain  question  whereby  the  last-men- 
ooed  person,  to  wit,  the  said  R.  T.,  did  then  and 
here  m  presence  and  hearing  of  other  last-mentioned 
lenon,  and  of  divers  other  good  and  worthy  subjects, 
nterrogate  and  ask  of  the  defendant  whether  he  the 
lefendant  meant  to  say  that  the  plaintiff  had  broken 
nto  the  cellar  of  the  defendant ;  he  the  defendant  then 
ind  there  in  the  presence  and  hearing  of  the  last- 
nentioned  subjects  falsely  and  maliciously  answered, 
spoke,  and  published  to  the  last-mentioned  person,  to 
vit,  the  said  R,  71,  and  in  his  presence  and  hearing, 
these  other  false,  scandalous,  malicious,  and  defamatory 
vwds,  of  and  concerning  the  plaintiff,  that  is  to  say, 
"I (meaning  the  defendant)  am  sure  he  (meaning  the 
pinntiff)  did  (meaning  that  he  the  plaintiff  had  broken 
hrto  his  defendant's  cellar) ;  and  my  (meaning  the  de- 
fiindant)  people  will  swear  it." 

Special  damage,  that  by  means  of  the  premises  the 
wd  J,  Brinsdan,  who  before  and  at  the  time  of  the 
comnutting  of  the  said  grievances  had  retained  and 
^■ployed,  and  otherwise  would  have  continued  to  re- 
^&c.  the  plaintiff  as  journeyman,  workman  and  ser- 
^v>^  for  certain  wages  and  reward,  to  be  therefore 
Nd  to  the  plaintiff,  afterwards,  to  wit,  on  &c.  dis- 
c^ged  the  plaintiff  from  his  service  and  employ,  and 
■ioBjr  refused  to  retain  and  employ  the  plaintiff  in 
ill  said  service  and  employ ;  and  the  plaintiff  hath 
xm  thence  hitherto  wholly  by  means  of  the  premises, 
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1834.       and  from  no  other  cause  whatever,  remained  and  con- 
tinued and  still  is  out  of  employ. 

One  of  the  counts  was  for  speaking  the  words  to 
Spyrino.      Brinsdon. 

Pleas :  first,  general  issue.  Secondly,  that  before 
the  committing  of  the  grievances,  to  wit,  on,  &c.  the 
said  plaintiff  broke  open  a  door  of  a  cellar  of  said  d^ 
fendant,  in  house  of  said  defendant,  and  then  and  there 
broke  into  said  cellar,  got  drunk  and  spoiled  said  woil 
in  said  declaration  mentioned :  Wherefore  the  said  de- 
fendant did  speak  and  publish  the  said  words  as  in 
said  declaration  respectively  mentioned,  of  and  cod- 
ceming  and  relating  to  said  house,  and  said  cellar,  and 
cellar-door,  as  he  lawfully  might,  for  cause  aforesaid.— 
Verification. 

Thirdly,  as  to  the  first,  second,  and  last  counts  of  de- 
claration, and  also  as  to  the  speaking  and  publishing  the 
following  words,  that  is  to  say,  '*  I  am  sure  he  (meaninf^ 
plaintifi")  did  "  (meaning  said  plaintiff  had  broken  mti> 
his,  defendant's  cellar),  as  in  said  4th  count  mentioned^ 
the  said  defendant  says  that,  heretofore  and  before  tber 
committing  of  any  of  the  grievances  in  the  introductoi]^ 
part  of  this  plea  mentioned,  or  any  part  thereof,  to  int^ 
on  7th  January  1834,  said  plaintiff  broke  open  th^ 
door  of  a  cellar  of  said  defendant,  in  the  house  of  de-* 
fendant,  and  then  &c.  broke  into  said  cellar,  got  dronl^ 
and  spoiled  said  work  in  declaration  mentioned.  Where^ 
fore  &c.     Verification.     Similiter  and  Replication 
de  injuria  to  the  second  and  last  plea. 

At  the  trial  before  Bosanquei  J.,  at  the  Lent 
for  Devonshire^  the  following  facts  appeared.    Briudm 
was  a  master  carpenter  overlooking  works  for  the  eaii 
of  Devon,  at  Powderham  Castle y  and  had  employed  die 
plaintiff  as  a  journeyman.     The  defendant  was  a  tenaiil 
on  the  estate,   and  had  required  some  repairs  to  be 
done  at  his  house ;    tbey  were  doing  by  Brmsiedi 
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lirections,  by  the  plaintilS*  and  another.    On  the  day  in        1834. 
[uestion    Brinsdon  had    ordered  them  to  put   up  a 
lew  door  on  a  place  adjoining  the  cellar,  under  the 
lefendaDt*s  superintendance.      It  had    been    cut  too     Sparing. 
miall  for  the  purpose.     After  leaving  Brinsdon  s  shop 
the  plaintiff  got  drunk,  and  other  facts  appeared  su£S- 
dent  to  make  the  defendant  believe  that  in  his  absence 
the  plaintiff  had  broken  open  his  cellar-door  and  got 
cader  out.     Brinsdon  disapproved  the  way  the  door 
lisd  been  cut.     Two  days  after,  when  the  plaintiff  was 
at  work  with  Taylor  a  mason,  the  defendant  said  to 
fte plaintiff  in  Taylors  hearing,  "  what  a  d — d  pretty 
piece  of  work  you  did  at  my  house  the  other  day ;" 
plabtiff asked  "What  sir?"     The  defendant  replied, 
"Yoa  broke  open  my  cellar-door,    got  drunk,    and 
spcnied  the  job  you  were  about."     The  plaintiff  de- 
Bied»  but  defendant  said  "  you  did  it  with  a  chisel,  and 
By  three  men  will  swear  it."     He  then  asked  where 
Brinsdon  was,  and  went  to  seek  him.     Defendant  was 
afterwards  asked  by   Taylor,  in  the  absence  of  the 
pUntiff,  whether  he  really  thought  the  plaintiff  had 
koken  the  cellar-door  ?    he  answered,  "  I  am  sure  he 
^1  and  my  men  will  swear  it.    It  is  a  sad  thing  that 
ft  man  cannot  be  entrusted  to  go  to  work  without  com- 
Btttting  these  depredations.'*    He  afterwards  saw  Brins- 
ion  that  day,  and  told  him  Toogood  had  spoiled  the 
i!>^  door ;  and  that  the  cellar-door  had  been  broken 
^V^Q  with  a  chisel,  and  that  he  believed  Toogood  must 
l**ve  done  it,  for  he  had  got  drunk.     Upon  this,  Brins- 
^  told  the  plaintiff  that  he  could  no  longer  be  in  his 
<Bploy  till  the  matter  was  cleared  up.     Brinsdon  with 
^plaintiff  and  defendant  examined  the  cellar-door 
mt  day,  the  bolt  was  broken,  and  the  joint  might  have 
parted,  but  it  was  doubtful  whether  it  had  been  done 
m  the  occasion  in  question.     Brinsdon  said  he  thought 
'  tbe  charge  was  not  made  out,  and  that  the  plaintiff 
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1834.       might  go  to  work  again  if  he  liked.     The  plaintiff  said 

^"^^^^^^      his  character   was    not  cleared,  and  did  not.     The 
ToooooD* 

V.  learned  judge  told  the  jury  that  if  the  charge  against 

SpYRiNo.     ^Yie  plaintiff  was  true,  the  defendant  would  have  been 
^  justified  in  going  to  Brinsdon  at  once,  as  the  plaintiff's 

employer ;  but  that  as  the  words  were  spoken  on  tbe 
first  occasion,  not  by  way  of  complaint  to  him,  and  in 
the  presence  of  Taylor y  he  thought  the  plaintiff  en- 
titled to  maintain  his  action.  He  also  said  that  the 
defendant  was  not  justified  in  uttering  the  words  to 
Taylor  on  the  subsequent  occasion  in  the  plaintiff's 
absence.  He  then  directed  them  that  if  they  thought 
the  plaintiff  had  broken  open  the  cellar-door,  their  ye^ 
diet  should  be  for  the  defendant ;  if  they  thought  it 
not,  or  if  they  thought  the  charge  not  entirely  true,  and 
thought  the  communication  made  to  Brinsdon  not  jus- 
tified by  the  circumstances,  their  verdict  must  be  for 
the  plaintiff.  The  plaintiff  had  a  verdict  for  40f.  da- 
mages, leave  being  reserved  to  move  to  enter  a  non* 
suit. 

FoUeit  in  Easter  term,  moved  for  a  rule  to  showB 
cause  why  a  nonsuit  should  not  be  entered,  or  a  nei^ 
trial  be  had,  on  two  grounds : — first,  that  under 
circumstances,  the  defendant  being  interested  in 
work  to  be  done  by  the  plaintiff,  the  words  spokecs 
were  a  privileged  communication ;    and,  secondly,  for 
misdirection. 

Praed  {Coleridge  Serjt.  with  him)  showed  cause 
First,  even  if  the  words  complained  of  might  have  been 
uttered  to  the  employer  Brinsdon  as  a  privileged  com- 
munication, the  defendant  could  not  justify  using  them 
to  the  plaintiff  in  the  presence  of  a  third  person,  befiffe 
he  had  made  any   intimation  of  it  to  Brinsdon.    In 
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Macdaugall  v.  Claridge  {a\  the  plaintiff  charged  the  1834. 
lefendant,  in  a  letter  to  third  persons,  with  mismanaging 
lieir  concerns,  he  being  himself  interested  in  them;  '^^vf 
tnd  Lord  EUenborough,  in  laying  down  that  no  action  Sptring. 
rould  lie,  expressly  rested  that  opinion  on  the  ground 
hat  such  a  communication  as  was  there  made  was  not 
Dtended  to  go  beyond  those  immediately  interested  in 
t.  The  communication  to  Taylor  when  alone  cannot 
)e  said  to  be  in  any  sense  privileged.  Even  if  the 
lefendant  had  a  right  to  complain  to  Brinsdon  that  the 
[damtiff 's  work  was  ill  done,  he  had  no  right  to  charge 
him  with  breaking  the  door  and  getting  drunk,  for 
diat  amounted  to  a  charge  of  felony ;  and  though  the 
dedaradon  does  not  contain  an  inuendo  that  the  de- 
fendant meant  to  impute  felony,  yet  as  special  damage 
ras  laid  and  proved,  such  an  inuendo  was  unnecessary ; 
ffoore  v.  Meagher  (b),  [Parke  B.  No  special  damage 
rss  found  here,  the  damages  given  were  general. 
riie  plaintiff  did  not  show  himself  to  be  removed  from 
Iseneficial  employment,  or  even  to  have  lost  his  wages 
i^r  the  time  he  was  suspended.]  There  was  evidence 
hat  on  the  first  day  Brinsdon  said  he  would  not  con- 
■Une  to  employ  the  plaintiff  until  his  character  was 
^^caied,  and  though  he  told  him  next  day  he  might  go 
^  work  again,  the  plaintiff  said  his  character  was  not 
^^^^aied,  and  that  he  would  not.  On  this  proof  the 
J^were  justified  in  finding  special  damage  to  the 
^iDount  of  40^.,  even  if  plaintiff  were  only  a  day  out  of 
empbyment.  Secondly,  there  is  no  ground  for  a  new 
trials  as  the  case  was  properly  left  to  the  jury;  for 
aaiice  agiunst  the  plaintiff  might  be  inferred  from  the 
Cffcmnstances.  Dunman  v.  Bigg{c)  shows  that  in 
anea  of  communications  said  to  be  privileged  as  con- 
idential,  it  is  for  the  jury  to  decide  whether  the 

(c)  1  Camp.  S67. 

(6)  1  Taunt.  S9.  (c)  1  Camp.  ?69,  n. 
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defendant  used  the  expressions  in  question  with  a 
malicious  intent  of  injuring  the  plaintiff,  or  boni  fide  to 
communicate  facts  to  a  party  which  he  was  interested 
to  know  (a).     Now  malice  might  here  be  inferred  from 
the  uttering  these  words  to  the  plaintiff  in  Taylor*^ 
presence,  and  afterwards  to  Taylor  in  his  absence ;  for 
on  neither  occasion  was  the   statement  necessary  or 
useful  in  order  to  obtain  redress  for  the  defendant 
Rogers  v.  Clifton  (b)  shows,  that  though  the  law  does 
not  compel  a  master  in  general  to  prove  the  particulars 
given  by  him  to  a  person  applying  for  the  character  of 
his  late  servant  to  be  true,  yet  if  he  officiously  (c)  state 
trivial  misconduct  of  his  servant  to  a  former  master,  to 
prevent  his  giving  a  second  character,  and  then  himself 
gives  him  a  bad  character,  which  is  disproved  by  the 
servant,  malice  may  be  inferred.    The  time,  place,  and 
manner  of  uttering  the  words  are  material  to  pro^ 
malice.    As  for  instance,  to  charge  a  tailor  before  bis 
other  customers  with  selling  me  bad  articles  or  spoiling 
a  coat.     Even  had  the  defendant  charged  plaintiff  wiA 
spoiling  the  work  as  well  as  breaking  the  door  and 
getting  drunk  before  a  party  who  could  redress  the 
bad  workmanship,  that  charge,  even  if  made  to  Brint' 

(a)  In  Blachbum  v.  Blackburn,  4  Bing.  405,  Ga&eUe  J.  directed  t  jarj 
to  consider  whether  tlie  defendant's  letter  was  a  confidential  coromanicatiai*- 
made  bona  fide  in  answer  to  inquiries  instituted  touching  the  plaintiff'B^ 
conduct ;  and  if  so,  whether  it  roas  or  w(u  not  accompanied  by  erpressmtUtel^ 
for  if  it  was,  the  defendant  would  be  responsible,  even  tboogh  ibecooK- 
should  be  of  opinion  thai  the  communication  was  privileged.     If  the  jvy 
should  be  of  opinion  that  tlie  communication  was  not  called  for,  thej  wovkft 
find  for  the  plaintiff.     Verdict  for  plaintiff  damages  50/.,  with  a  findiq^ 
that  he  was  not  guilty  of  forgery,  and  that  defendant  was  Dot  actuated  by 
express  malice.    The  court  of  C.  P.   permitted  the  verdict  to  stiBd,  aM^ 
approved  of  the  learned  judge's  direction. 

(6)  3  Bos.  &i  P.  587. 

(c)  See  Robinson  v.  May,  2  Smith's  R,  S  ;  also.  Home  v.  Lord  F.  Bf 
tinck,  2  Br.  &  B.  130;  0/iwrr  v.  Lord  W.  Bentinck,  3  Taunt.  456;  M^ 
V.  Morrii,  2  New  R.  341. 
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m,  exceeds  the  bounds  of  privileged  communication^ 
r  it  is  equivalent  to  a  charge  of  felony.  It  was  not 
quisite  to  leave  them  to  the  jury  to  say  whether  the 
nmnunication  was  bonaL  fide,  and  therefore  privileged 
r  not.  In  God$on  v.  Home  (jo),  Richardson  J.  said. 
If  a  man  giving  advice  calls  another  thief,  surely  it  is 
Qt  necessary  to  leave  it  to  the  jury  whether  such. 
nguage  is  a  confidential  communication.*'  Here,  the 
efendant  meant  to  complain  of  more  than  spoiling  the 
)b,  and  if  he  was  justified  in  alleging  the  defendant  to 
lave  done  his  work  ill,  as  speaking  of  him  in  his  trade, 
le  still  had  no  right  to  couple  that  charge  with  a  colla- 
eral  assertion,  amounting  to  a  charge  of  felony.  All 
he  words  complained  of  were  spoken  at  one  time,  and 
IS  relates  to  one  matter,  viz.  on  his  employment  in  the 
defendant's  house,  and  being  laid  as  one  thing,  do  not 
moimt  to  a  privileged  communication.  The  same 
osisequence  arises  if  the  charge  of  breaking  open  the 
dkr  was  not  spoken  of  the  plaintifif  in  his  employ- 
lent  It  was  the  duty  of  the  defendant  to  superintend 
he  work  and  complain  at  the  time  (&). 
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FMett{Wilde  Serjt.  with  him)contrsk.  The  defendant 
ift  entitled  to  a  new  trial,  for  it  should  have  been  left  to 
^  jury  to  say  whether  the  defendant  was  justified  in 
WDg  the  expressions  in  question  to  Taylor  as  well  as 
^Brimdon.  But  the  defendant  is  entitled  to  a  non- 
iBit)  for  this  action  will  not  lie  as  here  framed,  for 
dttrgiog  the  defendant  with  breaking  open  a  cellar 
door  without  proof  of  special  damage.    Now  the  only 

(«)  1  Br.  &  B.  7. 

9)  He  also  mentioned  HolUnt  ▼•  Donnelly,  tried  at  the  Dorchetter 
'Ml,  for  words  spoken  of  an  accoachear,  imputing  adalterj  to  him.  The 
^^^B&dant  insisted  that  the  words  were  not  spoken  of  him  in  his  business  as 
*B  aeeoQcbeor.  Aldenon  J.  left  it  to  the  jury  whether  those  were  not 
*^  distinctly  referring  to  the  plaintiff's  character  as  acconcheor,  in 
fdMion  to  his  trade  or  business  as  such. 


592  CASES  IN  TRINITY  TERM 


TOOQOOD 


1834.       special  damage  laid  was  pecuniary,  by  dismissal  from 
JBrinsdon^s  employ.    But  he  was  not  shown  to  have  been 
v."^      6ver  actually  dismissed  or  even  suspended.   He  was  toU 
Sptrino.      ^jjjg  ^^y  ^i^^^  If  ^^Q  matter  was  not  cleared,  be  must 

not  continue  in  the  employ,  and  the  proof  was,  that  when 
on  the  next  day,  Brinsdon  found  it  doubtful  whether  the 
door  had  been  broken  open,  he  said  the  plaintiff  might 
go  to  his  work  again ;  so  that  if  he  did  not  do  so,  it  was 
his  own  fault.    The  words  were  not  spoken  of  him  id 
his  trade.   [  Farke  B.  May  not  they  have  been  spoken  of 
him  not  as  a  journeyman  carpenter,  but  as  unputing  to 
him,  that  while  employed  in  that  capacity  he  committied 
felony  ?     If  there  be  enough  on  the  record  to  show  dot 
felony  was  imputed,  it  would  be  enough,  without  proof 
of  plaintiff's  having  sustained  mjury  in  his  trade.    He 
might  avail  himself  of  an  opportimity  in  his  business  to 
commit  a  felony.]     \t  is  submitted  that  the  chaise  of 
breaking  open  a  cellar  door  is  as  wholly  unconnected 
with  his  employment  as  a  journeyman  carpenter,  as  die 
charge  of  any  breach  of  moral  duty  committed  by  kiiii 
during  such  employ.     Neither,  therefore,  could  it  be 
said  to  be  spoken  of  the  plaintiff  in  his  trade  or  employ* 
ment.    It  is  not  enough  if  the  words  were  spoken  eT 
him  during  such  employ  as  a  carpenter,  unlen  they 
were  spoken  of  him  as  connected  with  his  trade,  and  at 
acting  in  that  particular  capacity;  and  if  doubtful,  their 
meaning  should  be  left  to  a  jury*    Thb  verdict  pro* 
ceeded  on  the  assumption  that  the  words  used  imputed 
a  felonious  act.     If  it  was  meant  to  insist  that  diey  did^ 
and  not  that  they  only  fmputed  doing  work  ill,  it  sbooUL 
have  been  so  laid  in  the  declaration;  for  the  act  of 
breaking  open  the  door  might  or  might  not  be  felo- 
nious, and  was  a  question  for  the  jury.    Then  die 
defendant  was  entitled  to  a  verdict  on  as  much  of  the 
declaration  as  charges  him  with  doing  the  work  neg- 
ligently   and    improperly.       [Aldcrsan  B.    Is  it  no^ 
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actionable  to  say  ''you  are  an  idle,  dissolute  workman ; 
while  you  were  employed  for  me  you  robbed  me?" 
The  first  words  give  a  complexion  to  the  rest.]  It 
was  a  question  for  the  jury,  whether  the  words  were 
spoken  of  the  plaintiff  in  his  trade,  and  as  they  were 
not,  the  defendant  has  a  right  to  a  new  trial.  [Parke  B. 
There  is  one  connected  proposition ;  can  it  be  sepa- 
rated as  if  the  words  were  not  spoken  of  him  in  the 
course  of  his  trade  ?  They  are  spoken  of  his  conduct 
in  his  trade,  and  represent  it  to  be  the  reverse  of  that 
of  a  sober,  industrious  workman.]  The  jury  found  in 
effect  that  he  was  a  bad  workman ;  then  the  breaking 
open  the  door  is  put  as  an  adjunct  to  or  instance  of 
that,  and  no  damages  could  be  given.  The  defendant 
has  made  out  his  justification  by  proving  the  truth  of 
as  much  of  his  imputation  as  was  applicable  to  him  in 
his  trade,  and  therefore  actionable. 

Next,  as  to  this  being  a  privileged  communication, 
can  the  proposition  be  sustained,  that  the  defendant  had 
no  right  to  complain  to  the  plaintiff  in  the  presence  of  a 
third  person  ?  Has  not  an  employer  or  party  interested 
in  work  a  right  to  complain  respecting  it  to  the  servant 
or  workman  in  the  presence  of  a  third  person,  if  not 
shown  to  do  so  mal&  fide  ?  If  he  has  not,  no  master 
could  reprove  a  servant,  and  no  buyer  a  tradesman, 
except  he  could  find  them  alone.  [Alder son  B.  You 
say  that  so  doing  is  only  more  or  less  evidence  of 
malice,  and  that  it  is  for  the  jury  to  decide  on.  But 
the  communication  to  Taylor  when  alone,  charged  the 
breaking  the  door  only,  and  the  verdict  is  generaL] 
The  judge  assumed  that  the  defendant  had  no  right  to 
make  this  statement  to  the  plaintiff  in  the  presence  of 
Taylor y  without  leaving  it  to  the  jury.  But  if  firom  the 
circumstances  proved  the  defendant  may  be  taken  to 
have  really  believed  that  what  he  said  was  true,  and  to 
have  acted  on  that  belief,  he,  as  a  party  interested  in 
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1834.  ^b^  work,  was  justified  in  thus  complaining  to  the 
workman  himself,  Fairman  v.  Ives  (a);  though  he  might 
find  him  in  the  presence  of  another  person.  That  was 
Spyring.  a  question  of  law  upon  which  the  judge  should  have 
nonsuited ;  for  it  is  only  when  evidence  is  given  to  shov 
that  the  party  acted  mala  fide  that  it  becomes  a  ques- 
tion for  a  jury.  The  communications  which  have  been 
held  unjustifiable,  were  made  to  third  parties,  and  not  ^ 
to  the  party  himself. 

Cur.  adv.  vulL 

The  judgment  of  the  court  was  afterwards  deliverei 
by 

Parke  B. — In  this  case,  which  was  argued  on  FrUaif^ 
before  my  brothers  BoUand,  Alderson,  and  GrumeydxA 
myself,  a  motion  was  made  for  a  nonsuit  or  new  trials 
upon  the  ground  of  misdirection.    It  was  an  action  o^ 
slander  for  words  alleged  to  have  been  spoken  of  the 
plaintiff  as  a  journeyman  carpenter  on  three  differei^ 
occasions.    It  appeared  that  the  defendant,  who  was  ^ 
tenant  of  the  earl  of  Devon,  required  some  work  to  be 
done  on  the  premises  occupied  by  hun  under  the  eaiU 
and  that  the  plaintiff,  who  was  generally  employed  hf 
Brinsdon,  the  earl's  agent,  as  a  journeyman,  was  sentbjT 
him  to  do  the  work ;  he  did  it,  but  in  a  negligent  mamier, 
and  during  the  progress  got  drunk,  and  some  dicum-^ 
stances  occurred  which  induced  the  defendant  to  befievi^ 
that  he  had  broken  open  the  cellar  door  and  so  obtained 
access  to  his  cider.    The  defendant,  a  day  or  two  after-' 
wards,  met  the  plaintiff  in  the  presence  of  a  penoiB^ 
named  Taylor ,  and  charged  him  with  having  brokeEB- 
open  his  cellar  door  with  a  chisel,  and  also  with  havii^ 
got  drunk;  the  plaintiff  denied  the  charges:  the  defend.-* 
ant  then  said  he  would  have  it  cleared  up,  and  went  to 

(a)  5  B.  &  Aid.  645.    See  anU,  590,  n.  (c). 
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^ktarJBrinsdon.  He  afterwards  returned  and  spoke  to       1834. 

Taylor  in  the  absence  of  the  plaintiff*,  and  in  answer  to 

IL  question  of  Taylor%  said  he  was  confident  plaintiff 

had  broken  open  the  door.   On  the  same  day  the  defend-     Spyrino. 

ant  saw  Brinsdon,  and  complained  to  him  that  plaintiff 

W  been  negligent  in  his  work,  had  got  drunk,  and,  as 

lie  thought,  had  broken  open  the  door ;  and  requested 

Um  to  go  with  him  in  order  to  examine  it.     Upon  the 

trial  it  was  objected  that  these  were  what  are  usually 

I       tenned  privileged  communications,  and  the  learned  j  udge 

thought  that  the  statement  to  Brinsdon  might  be  so, 

but  not  the  charge  made  in  the  presence  of  Taylor. 

And  in  respect  of  that  charge  and  what  was  afterwards 

ttid  to  Taylor 9  both  which  statements  formed  the  sub- 

JM  of  the  action,  the  plaintiff  had  a  verdict. 

W'e  agree  in  his  opinion,  that  the  communication  to 
•Brsjt^don  was  protected,  and  that  the  statement  made 
opon  the  second  meeting  to  Taylor^  in  the  plaintiff*'s 
sbaence,  was  not :  but  we  think  upon  consideration,  that 
Ae  statement  made  to  the  plaintiff^  though  in  the  pre- 
Knc«  of  Taylor,  falls  within  the  class  of  communica- 
tioiis  ordinarily  called  privileged,  that  is,  cases  where 
^  occasion  of  the  publication  affords  a  defence  in  the 
•b^^nce  of  express  malice. 

lo  general,  an  action  lies  for  the  malicious  publication 

of  statements  which  are  false  in  fact,  and  injurious  to 

^  character  of  another,  (within  the  well-known  limits 

^  te  verbal  slander),  and  the  law  considers  such  publi- 

^'^ion  as  malicious,  unless  it  is  fairly  made  by  a  person 

^  the  discharge  of  some  public  or  private  duty,  whether 

■^Bd  or  moral,  or  in  the  conduct  of  his  own  affairs  in 

^"^tters  where  his  interest  is  concerned.    In  such  cases, 

we  occasion  prevents  the  inference  of  malice  which  the 

>*^  draws   from   unauthorized    communications,  and 

^^rds  a  qualified  defence  depending  upon  the  absence 

of  actual  malice.    \i  fairly  warranted  by  any  reason- 
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able  occasion  or  exigency,  and  honestly  made,  such  com- 
munications are  protected  for  the  common  conyenience 
and  welfare  of  society,  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow  limits. 

Among  the  many  cases  which  have  been  reported  on 
this  subject,  one  precisely  in  point  has  not,  I  believe, oc- 
curred ;  but  one  of  the  most  ordinary  and  common 
instances  in  which  the  principle  has  been  applied  in 
practice,  is  that  of  a  former  master  giving  a  character 
of  a  discharged  servant;  and  I  am  not  aware  that  it  was 
ever  deemed  essential  to  the  protection  of  such  a  com- 
munication, that  it  should  be  made  to  some  person  in- 
terested in  the  inquiry  alone,  and  not  in  the  presence  of 
a  third  person.     If  made  with  honesty  of  purpose  tot 
party  who  has  any  interest  in  the  inquiry,  (and  thatbai 
been  very  liberally  construed,  Child  v.  Affleck  andotherSf 
9  B.  &  C.  403 ;  Pattison  v.  Jones,  8  B.  &  Cr.  578,) 
the  nature  of  the  transaction  cannot  be  altered  by  the 
simple  fact  that  there  has  been  some  casual  bystander. 

The  business  of  life  would  not  be  well  carried  on  if 
such  restraints  were  imposed  upon  this  and  similar  com* 
munications,  and  if  on  every  occasion  in  which  they 
were  made,  they  were  not  protected  unless  strictly  pri- 
vate. In  this  class  of  communications  is,  no  doubt, 
comprehended  the  right  of  a  master  bon&fide  to  chu]ge 
his  servant  for  any  supposed  misconduct  in  his  servicCi 
and  to  give  him  admonition  and  blame ;  and  we  think 
that  the  simple  circumstance  of  the  master  exercising 
that  right  in  the  presence  of  another,  does  by  no  mean 
of  necessity  take  away  from  it  the  protection  which  die 
law  would  otherwise  afford. 

Where,  indeed,  an  opportunity  is  sought  for,  of  mak- 
ing such  a  charge  before  third  persons  which  might  have 
been  made  in  private,  it  would  afford  a  strong  evidence 
of  a  malicious  intention,  and  thus  deprive  it  of  that 
immunity  which  the  law  allows  to  such  a  statement  when 
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ade  with  honesty  of  purpose ;  but  the  mere  fact  of  a  18S4. 
ird  person  beuig  present  does  not  render  the  com- 
anication  absolutely  unauthorized,  though  it  may  be 
circumstance  to  be  left  with  others,  including  the  style  Spyrinc. 
id  character  of  the  language  used,  to  the  consideration 
'  the  jury,  who  are  to  determine  whether  the  defend- 
it  has  acted  bonii  fide  in  making  the  charge,  or  been 
fluenced  by  maUcious  motives. 

In  the  present  case,  the  defendant  stood  in  such  a 
lation  with  respect  to  the  plaintiff,  though  not  strictly 
at  of  master,  as  to  authorize  him  to  impute  blame  to 
m,  provided  it  was  done  fairly  and  honestly,  for  any 
pposed  misconduct  in  the  course  of  his  employment. 
ad  we  think  that  the  fact  that  the  imputation  was 
ide  in  Taylor^s  presence  does  not  of  itself  render  the 
Domunication  unwarranted  and  officious,  but,  at  the 
Mt,  is  a  circumstance  to  be  left  to  the  consideration  of 
B  jury. 

IVe  agree  with  the  learned  judge  that  the  statement 
Taiflar  in  the  plaintiff's  absence  was  unauthorized 
d  officious  and  therefore  not  protected,  although  made 
the  belief  of  its  truth,  if  it  were  in  point  of  fact  false ; 
tt,  inasmuch  as  no  damages  have  been  separately  given 
Kin  this  part  of  the  charge  alone,  to  which  the  fourth 
unt  is  adapted,  we  cannot  support  a  general  verdict, 
the  learned  judge  was  wrong  in  his  opinion  as  to  the 
atement  to  the  plaintiff  in  Taylor  %  presence;  and  as 
s  think  that  at  all  events  it  should  have  been  left  to  the 
ry  whether  the  defendant  acted  maliciously  or  no  on 
At  occasion,  there  must  be  a  new  trial. 
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Spicer  against  Burgess. 

A  party  in  a     'T'RESPASS.     Before  the  trial  at  the  last  Surrey 

causeexecuted    X  .  .  ,  .     ,  ,,_         ,.„  .    , 

a  deed-poll  of  assizes.  It  was  known  that  LhurchtU,  one  of  the 

release  to  an     defendant's  witnesses,  was  incompetent  till  released.   A 

intended  wit-      ,,,.        ,.  -i^.t 

ness,  who  was  deed  releasing  him  was,  without  his  knowledge!  exe- 
otherwise  in-     ^^^.^j  y^    ^j^^  defendant,  whose  attorney  retained  it  in 

competent,  ^  •'     ^  ^  '    ^       ^  * 

and  handed  it  his  possession  without  delivering  it'  to  him.  It  being 
to  bcfusedTf  ^  discovered,  in  the  course  of  the  cause,  that  it  would  be 
it  should  bft  advisable  also  to  release  another  witness  for  the  de- 
call  the  wit-  fendant,  named  Pizzey^  his  name  was  inserted  in  the 
ness  at  the       deed,  the  rest  of  which   having  been   duly  altered 

trial;  it  being  ^  ^  ^  '' 

afterwards  throughout  SO  as  to  include  him,  was  re-executed  bjr 

visable'to  re-  ^^  defendant.     This  alteration  in  the  release  having 

lease  another  appeared  on  its  production,  the  plaintiff  objected  thafc 

name  was  in-  ^*  ^^^  become  a  perfect  deed  by  the  first  execution,  w^ 

sertcd  in  the  that  a  fresh  deed  stamp  would  be  requisite  on  the  re— 

release  and 

the  party  re-     execution  after  inserting  Pizzej/s  name;  or  at  leas^ 
executed  be-     ^j^^^.  j^g  re-execution  in  an  altered  state  avoided  the  firs^ 

fore  It  had 

been  delivered  release  to  ChurchiU,    The  learned  judge.  Lord  Lynd — 

tomey's'pos-"    *"'**^  ^'  ^*  having  overruled  the  objection,  the  wit-^ 
session.  Held,  nesses  were  examined  and  the  defendant  had  a  verdicts 

that  it  was  still  r      n  -r»»  i      •       i  i     #»  .1 

in  fieri,  and      I^  haster  term  Jrlatt  obtained  a  rule  for  a  new  trial 

might  be  read 
in  evidence 

without  a  fresh      Adolphus  and  Thesiger  shewed  csLUse.    Werethes^ 

stamp.  witnesses  duly  released  ?     The  deed  was  so  far  under' 

uut  QuarCf  " 

whether  the  controul  of  the  obligor,  after  its  original  execution^ 

sufficient  Off  a  ^^^  ^^  might  be  intercepted  and  further  operation  givei* 


release  to  two    to  it  without  a  fresh  stamp,  for  it  was  still  in  fieri:  noi 

witnesses  ?  ^_ 

had  the  first  stamp,  to  use   the  expression  of  Lorc^ 
Ellenborough  in  Webber  v.  Maddocks{a\  ever  beer» 
"  occupied."    In  the  case  cited,  parties  who  had  agreed 
to  give  the  plaintiff  a  bill  sent  him  a  promissory  note  ; 

(a)  5  Campb.  1. 
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he  immediately  returned  it  to  be  altered  into  a  bill  ac- 
cording to  the  agreement  (a) ;  and  it  was  held  that  the 
instrument  so  altered  into  a  bill  did  not  require  a  fresh 
stamp^  as  it  had  never  been  negociated  in  the  shape  of 
a  note ;  Lord  EUenborough  saying,  "  It  remained  in 
the  hands  and  under  the  dominion  of  the  original 
parties;  every  thing  continued  in  fieri  till  after  the 
alteration.  The  stamp  was  not  occupied  till  then/' 
Matson  v.  Booth  {b\  was  an  action  on  a  bond  of  in- 
demnity to  the  sheriff,  which  had  been  prepared  in  the 
name  of  four  obligors  and  executed  by  them,  but  being 
objected  to  by  the  sheriff  for  want  of  a  fifth  obligor,  his 
name  had  been  inserted  and  his  execution  obtained  with- 
out a  fresh  stamp  ;  and  the  bond  was  held  good  on  the 
same  principle.  Baytey  J.  there  said,  "  With  respect 
to  the  objection  upon  the  stamp,  I  am  not  aware  of  any 
case  like  the  present  in  which  it  has  been  holden  that 
a  new  stamp  is  necessary.  If  a  bill  be  altered  while 
still  in  the  drawer's  hands  before  it  gets  into  circulation 
and  is  accepted,  it  has  never  been  considered  that  a  new 
stamp  was  requisite,  otherwise  if  it  has  been  accepted, 
for  then  it  has  become  a  complete  bill.  Now  here  the 
bond  was  never  out  of  the  hands  of  the  obligor,  it  re- 
mained with  his  agent  and  never  passed  to  the  obligee. 


1834. 

Spicer 

V, 

Burgess. 


(a)  Kershaw  v.  Cox,  S  Esp.  N.  P.  C.  246|  per  Le  Blanc,  J.  (as  explained, 
10  East,  434;  15  East,  4l7,)  shews,  that  a  correction  of  a  mistake  in  a  bill 
returned  for  that  purpose  by  the  indorsee,  promptly  made  in  furtherance  of 
what  was  substantiated  by  proof  to  be  the  original  intention  of  the  parUes  at 
the  time  of  making  it,  will  not  make  a  fresh  stamp  necessary;  if,  as  in  that 
case,  (which  as  well  as  Jacobs  v.  Hart,  6  M.  &  S.  266  ;  2  Stark.  C.  N,  P.  45, 
S,  C.  Kennerlty  v.  Nash,  1  Stark.  452  ;  Stevens  v.  Lloyd,  M.  &  Malk.  292 ; 
appear  to  be  cases  of  bills  for  value)  the  alteration  takes  place  after  the 
original  drawer  or  payee  might  have  sued  on  them,  but  before  effectual 
negociation  to  an  indorsee.  From  Downes  v.  Richardson,  5  B.  &  Aid.  674» 
it  would  appear  that  an  alteration  in  an  accommodation  bill  would  be  fatal* 
if  made  after  issue  to  any  person  who  could  make  a  valid  claim  upon  it* 
viz.  to  the  first  holder  for  valuable  consideration. 

(/;)  5  M.  &  Sel.  2^3. 
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As  my  Lord  has  remarked,  it  was  in  fieri,  the  bond  was 
in  nature  of  an  escrow  only."    That  case  is  distinctly 
in  point.    Nor  is  the  present  like  the  instance  of  a  deed 
delivered,  not  as  such  absolutely,  but  as  an  escrow  to  a 
stranger,  to  be  kept  by  him,  and  not  to  take  effect  as  a 
deed  till  some  condition  is  performed  by  the  grantee. 
For  in  that  case,  when  the  condition  is  performed,  the 
grantee's  title  to  the  possession  of  the  deed  having 
become  absolute,  he  may  demand  possession  of  it,  which 
in  this  case  the  witness  first  released  could  not  do,  the 
execution  of   the  deed  being  merely  de  bene  esse. 
[Lord  Lyndhurst  C.  B.  You  may  assume  the  fact  in 
this  case  to  be,  that  the  deed  was  not  intended  to 
operate  as  a  deed  unless  the  witness  was  called,  and  not 
to  operate  if  he  was  not  called.]    The  delivery  of  the 
release  by  the  obligor  was  not  complete.     [Lord  Lyd^ 
hurst  C.  B.  Had  it  been  once  delivered  as  an  escrow^ 
could  any  difference  arise,  as  it  must  be  stamped  in  that 
case?]    In  1  Sheppard*s  Touchstone^  58,  Preston's  edit, 
distinction  is  drawn  between  the  delivery  of  a  deed  to  a- 
stranger  and  to  the  party;  and  it  is  said  that  if  a  deed, 
be  delivered  to  a  stranger  without  any  declaration,  in- 
tention or  intimation,  unless  it  be  in  a  case  where  it 
is  delivered  as  an  escrow,  it  seems  not  a  sufficient  deB-" 
very ;  and  yet  if  an  obligation  be  made  to  the  use  of  a 
third  person,  expressed  in  the  deed,  and  the  obligor 
deliver  it  to  him  to  whose  use  it  is  made,  this  is  said  to . 
be  a  good  delivery.     This  shows  that  while  a  deed  re-*' 
mains  in  the  possession  of  the  party  making  it,  it  is'^ 
not  considered  as  complete,  and  is  consistent  with  the 
passage  in  Comt/ns's  Dig.  tit.  Fait,  (A.  3,)  that  '^  if  it^ 
be  delivered  as  his  deed  to  a  stranger  to  be  deliveredl ' 
to  the  party  on  performance  of  a  condition,  it  shall  be 
his  deed  presently,  and  if  the  party  obtains  it  he  may 
sue  before  the  condition  performed."    That  position  is 
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altogether  denied  by  the  court  in  Johnson  v.  Baker  (a).        ISS't. 

Nor  is  the  second  "  caution"  prescribed  in  the  Touch" 

stone  on  deHvering  a  deed  as  an  escrow  complied  with, 

for  instead  of  its  being  **  to  a  stranger  and  to  one  who      Burgess. 

was  no  party  to  it,"  it  was  to  the  defendant's  attorney, 

whose   possession  was   indentical  with  his   own.     In 

Murray  v.  Earl  of  Stair  (6),  the  bond  had  been  deH- 

vered  by  the  obligor  as  his  deed,  but  before  and  at  the 

time   of  the   execution   it  was  agreed  that  it    should 

remain  in  the  hands  of  another  person  till  a  certain 

event  took  place,  and  it  was  delivered  to  him  accordingly. 

It  was  held  to  be  a  question  of  fact  for  the  jury,  oti 

the  whole  evidence,  whether  the  bond  was  delivered  as 

a  deed  to  take  effect  from  the  moment  of  delivery,  or  as 

an  escrow,  not  to  operate  as  a  deed  till  the  event  hap» 

pened.     That  could  not  have  been  so  held,  had  thq 

execution  of  the  bond  been  sufficient  without  more. 

In  the  learned  judgment  of  the  court  in  Doe  d.  Gar* 

nons  V.  Knight  {c\  Taw  v.  Bury{d)  and  other  cases 

are  cited  as  clear  authorities  that  on  a  delivery  to  a 

stranger  for  the  use  and  on  behalf  of  a  grantee,  the 

deed  will  operate  instanter,  and  its  operation  will  not 

be  postponed  till  it  is  delivered  over  to  or  accepted  by 

the  grantee ;  and  the  court  held,  without  question,  that 

delivery  to  a  third  person  for  the  use  of  the  party  in 

whose  favour  a  deed  is  made,  where  the  grantor  parts 

with  all  controul  over  the  deed  ((?),  makes  the  deed 

effectual  from  the  instant  of  such  delivery.    That  shews 

that  till  the  grantor  parts  with  his  controul  over  a  deed, 

the  absolute  execution  of  it  without  delivery  does  not 

make  it  complete,  and  it  is  still  in   fieri  subject,  to 

(a)  4  B.  &  Aid.  442.  (6)  2  B.  &  Cr.  8<. 

(c)  5  B.  &  Cr.  671,  69f.  (r/)  Dyer,  167  b  ;  1  Anders.  4. 

(e)  See  the  Lord  Chancellor's  expressions  in  CotUm  v.  King,  ^  P.  Wnis. 
368»  cited  in  argument  5  B.  &  C.  684,  Doe  v.  Knight, 
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alteration.  In  Johtuon  v.  Baker  (a),  a  sorety  vm  sued 
on  a  covenant  in  a  deed  for  payment  by  bim  of  certain 
9ums  in  full  discharge  of  the  debts  of  a  trad^ ;  and 
though  he  had  executed  it  in  the  usual  way,  it  was  held 
only  to  operate  as  an  escrow,  it  having  been  previously 
stated  that  the  deed  should  not  operate  unless  all  the  cre- 
ditors signed.  In  Jones  v.  Jones  {b),  a  marriage  settle- 
ment was  held  good  without  a  fresh  stamp,  which,  after 
execution  by  the  only  conveying  party,  had  been  altered 
before  execution  by  the  rest  on  objection  by  one  of  them, 
was  afterwards  re-executed  by  the  conveying  party  (c). 
{Bolland  B.  In  Rex  v.  Bayley  (d),  Mr.  Justice  lAitie- 
dale  held,  that  a  release  by  the  holder  of  a  bill  to  one 
of  two  joint  acceptors  for  valuable  consideration  to 
both  of  them  jointly,  was  sufficient  to  make  them  com- 
petent witnesses  to  prove  the  forgery,  though  on  one 
stamp.  Alderson  B,  In  this  case  the  release  of  the 
one  witness  is  not  a  release  of  the  other.] 


Piatt  in  support  of  the  rule.  The  question  is,  whe* 
ther  a  deed  of  release  to  Churchill  having  been  deli- 
▼ered  by  the  defendant  with  due  formality,  and  attested 
by  a  witness,  became  his  act  and  deed,  perfect  for  all 
purposes,  and  without  reference  to  the  use  which  might 
afterwards  be  made  of  it.  Under  these  facts  the  stamp 
had  been  occupied.  Had  it  been  a  release  of  lands  the 
estate  would  have  passed,  or  suppose  it  to  have  been 
produced  after  thirty  years  had  expired,  it  would  prove 
itself  as  a  perfect  deed,  and  the  attestation  would  be 

(a)  4B.&  Aid.  440. 

(6)  Ante,  Vol.  III.  890;  see  4  B.  &  Aid.  675,  per  Bayley  J: 

(c)  In  HaU  ▼.  ChandUss,  4  Bing.  123,  there  were  five  parties  to  a  lease. 
Three  having  executed,  it  was,  by  consent  of  one  of  them  onlj,  altered  in  a 
manner  affecting  him  and  not  the  rest.  The  other  two  then  executed,  and 
the  deed  was  held  valid.  PigoU's  case,  11  Rep.  «7;  Doe  6,  Lewis  v.  Bmg- 
ham,  4  B.  &  Aid.  672,  were  cited.   And  see  Hudson  v.  Revett,  5  Bing.  968. 

(d)  1  C.  &  P.  435. 
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evidence  of  its  due  execution.  [Lord  Lyndhurst  C.  B. 
Would  its  appearing  to  be  a  perfect  deed  preclude  the 
opposite  party  from  shewing  that  it  had  never  been 
delivered  out  of  the  hands  of  the  party  releasing  ?  It 
is  clear  that  it  was  never  intended  to  operate  unless  the 
persons  named  in  it  should  be  called  as  witnesses,  nor 
could  they  have  otherwise  insisted  on  the  benefit  of  it.] 
The  deed  being  duly  executed  became  operative  to 
release  Churchill\  nor  can  its  operation  at  that  time  be 
altered  by  any  condition  on  which  it  was  to  be  delivered. 
If  it  did  not  originally  operate  as  a  deed,  when  did  it? 
In  Johnson  v.  Baker  the  delivery  was  held  to  be  of  an 
escrow  only,  for  being  inter  partes,  and  not  executed  by 
all  the  parties,  it  might  well  be  held  incomplete  (a). 
Had  it  been  necessary  to  read  it  as  evidence,  could  he 
have  done  so  without  a  stamp?  [Lord  Lyndhurst 
C.  B.  This  is  a  mere  deed  poll,  which  the  party  re- 
leased was  ignorant  of,  and  which  remained  in  the  pos- 
session of  the  attorney  of  the  releasor.  That  intro- 
duces some  analogy  to  the  cases  of  bills.  Alderson  B. 
In  Matson  v.  Booth  (b)  Bayley  J.  says  the  bond  was 
in  the  nature  of  an  escrow  only.  May  it  not  be  altered 
in  the  intermediate  time  ?]  If  it  were  an  escrow  only, 
it  could  not  have  been  read  without  a  stamp  if  any 
question  arose  on  it  while  in  that  state;  after  being 
stamped  it  could  not  be  altered.  The  cases  on  bills 
and  notes  turn  on  this,  that  they  being  negociable  in- 
struments are  not  considered  perfect  till  circulated. 
[Gurney  B.  You  are  not  driven  to  contend  that  the 
deed  is  void  as  to  Churchill,  if  you  can  establish  it  to 
be  so  as  to  Pizzey  by  the  previous  occupation  of  the 
stamp.]  In  Matson  v.  Booth  the  bond  was  never  per- 
fected according  to  the  original  design,  which  was  not 
to  be  carried  into  effect  till  all  the  sureties  were  inserted 
to  the  satisfaction  of  the  sheriff*;  whereas  here  the 

(a)  See  last  page,  oote  (c).  (6)  5  M.  &  S.  t93, 
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original  object  of  releasing  Churchill  only  was  perfected 
by  the  execution  of  the  deed-poll.     [Lord  Lyndhurst, 
In  every  case  of  this  kind  the  question  is,  whether, 
under  all  the  circumstances,  the  matter  was  in  fieri  or 
not  up  to  the  time  of  the  alteration?    That  must  be 
collected  by  the  court  from  the  nature  of  the  trans- 
action.   In  Matson  v.  Booth  the  addition  of  the  fifth 
obligee,  before  the  bond  was  used,  was  held  not  to 
vitiate  the  bond,  which  was  considered  to  remain  im' 
perfect  till  it  was  absolutely  executed  and  delivered  to 
the  obligee.     In  the  present  case  the  release,  after 
being  executed  by  the  party,  remained  in  her  attorney's 
hands  as  her  own,  its  object  only  being  that,  if  necessary, 
it  should  be  produced  at  the  trial.    Before  it  was  so  pro- 
duced, it  was  found  requisite  to  insert  in  it  the  name  of 
another  witness.     And  the  question  is,  whether  it  did 
not  remain  in  fieri  till  it  was  used,  and  whether  thes^  cir- 
cumstances are  not  at  least  as  strong  as  those  in  MaUw 
v.  Booth?^     The  inconvenience  of  permitting  succes- 
sive alterations  of  a  deed  while  in  the  possession  of  the 
obligor  or  his  attorney  might  be  great.     Jones  v.  JoMt 
was  inter  partes,  this  is  a  deed-poll. 

Cur,  adv.  vuU* 


Lord  Lyndhurst  C.  B.  delivered  the  judgment  of 
the  Court. — This  was  an  application  for  a  new  trial,  on 
the  ground  that  improper  evidence  had  been  received. 
The  question  turns  on  this  point ;  it  had  been  deemed 
necessary  that  a  witness  should  be  released,  and  ac- 
cordingly a  deed  was  prepared  and  executed  in  tbe 
usual  form,  and  was  handed  over  to  the  attorney  of  tbe 
party  releasing,  to  be  given  to  the  witness,  if  it  should 
become  necessary,  at  the  trial.  Previously  to  its  being 
used,  it  occurred  to  the  counsel  that  another  witness 
might  be  necessary,  and  accordingly  the  deed  wis 
altered,  by  the  insertion  of  the  second  witness's  Da]iie» 


Burgess. 
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and  by  the  adaptation  of  the  words  of  the  deed  to  that        1834. 
insertion.    Being  thus  altered,  it  was  re-executed  before      ^^ 
it  was  delivered  to  the  witness.     It  might  have  been  a  v. 

question  how  far  the  stamp  would  have  been  sufficient 
for  a  release  to  both  the  witnesses,  but  the  objection 
taken  at  the  trial  was,  that  the  stamp  having  become 
functus  officio  by  the  first  execution,  could  not  again 
be  used.    No  doubt  if  the  deed  had  in  the  first  in- 
stance been  so  completely  executed  that  the  stamp 
was  once  occupied,  no  further  use  could  have  been 
made  of  it,  and  a  re-execution  would  have  required  a 
fresh  stamp.     But  so  long  as  it  remained  in  fieri  it  was 
not  completely  executed,  and  the  stamp  was  not  occu- 
pied.    In  Matson  v.  Boothia)  the  bond  had  been  exe- 
cuted by  the  plaintiff  and  the  four  sureties  in  the  usual 
manner  and  tendered  to  the  sheriff,  but  the  Court  ob- 
served that  was  in  fieri  and  in  the  nature  of  an  escrow 
only.     In  that  case,  as  well  as  in  the  present,  the  bond 
was  delivered  in  the  usual  form  of  words.     In  Murray 
y.  Earl  of  Stair  (6)  it  was  held,  that  in  order  to  make 
the  delivery  conditional,  the  conclusion  was  to  be  drawn 
from  all  the  circumstances  of  the  case.    The  distinction 
between  the  execution  of  a  deed  being  in  fieri  or  being 
complete,   was  likewise  taken  in  Jones  v.  Jones  (c). 
These  cases  are  decisive  with  regard  to  the  objection 
which  was  taken  at  the  trial.     The  deed,  though  com- 
pletely executed  in  point  of  form,  was  placed  in  the 
hands  of  the  attorney  only  to  be  used  in  case  it  became 
necessary.    We  th^nk  that,  under  these  circumstances, 
the  execution  of  the  deed  in  question  was  in  fieri  only, 
and  that  the  re-execution  did  not  make  a  new  stamp 
necessary. 

Whether  one  stamp  would  have  been  sufficient  for  a 
release  to  two  persons  may  well  be  doubted,  but  that 

(•)  5  M.  &  S.  223.  (ft)  2  B.  &  Gr.  88. 

(c)  AnU,  Vol.  III.  890. 
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1834.  objection  was  not  taken  at  the  trial  (a).  If  it  had  beeo 
then  taken  it  might  probably  have  been  removed  by 
procuring  a  fresh  stamp.  We  are  all  of  opinion  that 
the  rule  must  be  discharged. 

Rule  discharged  (6). 

(a)  See  Rex  ▼.  BayUy,  1  C.  &  P.  435. 

(6)  See  a  converse  case,  Waddington  v.  Francis,  5  Esp.  R.  184.  Two 
atampi  were  held  necessary  where  a  written  stamped  agreement  for  a 
wager  was  indorsed  with  another  agreement  for  doubling  the  bet,  Babsan 
V.  Hall,  1  Peake*s  R.  128  j  but  it  was  held  evidence  of  the  first  agreement, 
that  not  being  varied  by  the  second,  per  Holroyd  J.  Real  v,  Deere,  7  B.  & 
Cr.  J64.  Where  several  were  admitted  to  the  freedom  of  a  corponfioD 
on  one  stamp,  the  admission  of  the  first  person  only  was  held  good  ;  see  per 
Athurst  J.  Gilby  v.  Lockyer,  Doug.  216 ;  Rex  v.  Ueekt,  Lord  Raym.  144/S, 


Snelling  against  Lord  Huntingfield. 

A.  went  to  B.  A  SSUMPSIT.  The  declaration  stated  that  on  24 
treat  with^him  Jul j/ 1832,  in  consideration  that  the  plaintiff^  to- 

for  an  engage-  gether  with  S.  Z.,  at  defendant's  request,  would  become 
meut  as  farm-  ....  -r 

ing  bailifT.    B.  servants  of  defendant,  the  plaintiff,  as  bailiff,  and  S.  Z. 

handed  to  him  ^g  housekeeper,  to  continue  for  a  year  at  80/.  wac^es  to 

a  paper  on  ...  . 

which  the  pro-  be  paid  to  the  plaintiff,  the  defendant  promised  to  em- 

wnrice  were  °  P'^^  ^*"^  ^^  '^"^^^  servant,  and  to  continue  him  in  his 
written,  but  it  service  for  the  year  ensuing.  Averment,  '*  that  the 
by  either  plaintiff  entered  into  the  service  and  found  and  pro* 

party.  ^.  ask-  yided  S.  L,  to  act  for  defendant  as  housekeeper,  and 

ed  when  "C  .  ,  ,  *^ 

was  to  come,     paid  her  accordingly,  yet  the  defendant  would  not  con- 

24th"-4°made  *^""^^  ^^^  ^^^^  plaintiff  in  his  service  till  the  expiration 
no  objection,  of  the  year."  The  2d  count  stated,  that,  in  consideration 
paper  away  *'^^^  ^^^  plaintiff  would  become  servant  to  the  defend- 
with  him,  Mid  ant,  and  would  find,  provide  for,  and  pay  a  person  who 

■ervice  on  the  24th.  Held :  that  this  was  an  agreement  on  the  20th  for  a  service  for  a 
year  from  the  24th,  and  as  the  memorandum  was  not  signed  by  the  party  to  be  ckaiged, 
It  was  not  valid  by  section  4  of  the  statute  of  frauds,  29  Car.  2.  c.  3. 
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would  act  for  the  defendant  as  housekeeper,  and  would        1834. 

continue  in  the  service  of  defendant  for  a  year,  at  cer-     y^^"^^^ 

Snellino 
tain  wages  Sic,  the  defendant  promised  (as  before).  «. 

There  was  a  count  for  wages,  work  and  labour,  and  ^™  Hunt- 
materials  found,  goods  bargained,  sold  and  delivered, 
money  paid,  lent,  had  and  received,  and  on  an  account 
stated.  Pleas  :  first,  non  assumpsit,  except  as  to  211.  3s. 
5d.,  part  of  the  Sum  claimed  in  the  third  count,  and  as 
to  that  a  tender;  secondly,  a  set-off  for  goods  sold  &c., 
upon  which  issue  was  joined.  At  the  trial  before 
Gumey  B.  at  Guildhall^  on  10  June  1833,  the  follow- 
ing facts  were  proved : — On  20  July  1832  the  plaintiff 
irent  to  the  defendant  for  the  purpose  of  making  an 
agreement  to  go  into  his  service  as  bailiff,  and  the  fol- 
lowing memorandum  of  the  proposed  terms  of  hiring 
was  written  by  the  defendant  in  the  plaintiff's  pre- 
sence : — 

**  The  pork  wanted,  to  be  at  5*.  per  stone. 

The  wheat  required,  at  27s,  per  coomb. 

The  board  of  two  servants,  at  2s.  per  day. 
The  person  and  his  daughter  a  housekeeper,  to  do  for 
them  and  manage  the  dairy  and  some  poultry.  The 
person  to  have  the  road  running  through  the  parks  as 
the  division  of  the  lands  to  be  managed  by  each  bailiff. 
You  take  the  south  side.  The  salary  for  the  bailiff 
and  housekeeper  to  be  80/.  per  year.  All  expenses 
paid  going  either  to  market  or  sales."  This  paper  was 
not  signed  by  either  party,  but  was  handed  to  the 
plaintiff,  who  then  asked  when  he  was  to  come :  the 
defendant  said  on  the  24th  :  the  plaintiff  made  no  ob- 
jection to  this,  but  took  the  paper  away  with  him,  and 
came  on  that  day.  He  remained  in  the  service  three 
months  and  twelve  days,  when  the  defendant  gave  him 
notice  to  leave  at  the  expiration  of  a  month  from  that 
time.  On  the  14  November  the  defendant  ceased  to 
give  the  plaintiff  any  orders,  and  wished  him  to  leave 
the  prcfoiitfes  at  once ;  but  he  refused  and  remained  till 
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1834.       6  December,  when  tlie  month*s  notice  expired.    The 
'^"^^^^^      defendant  paid  into  court  211.  3s.  5rf.  wages  for  three 
y,  months  and  twelve  days  from  the  24  July ;  he  had  be- 

Lord  Hunt-   f^^^  tendered  it,  but  the  plaintiff  rejected  it,  saying  thathe 
insisted  on  a  year's  wages ;  and  in  his  bill  of  particulars 
he  claimed  "salary  from  24  Jf%  1832  to  24  July  1833, 
80//'     When  the  plaintiff  came  into  the  service  three 
servants  were  kept  by  him  instead  of  two,  as  mentioned 
in  the  proposal.     It  was  objected  on  the  part  of  the 
defendant,  that  the  contract  proved  was  an  agreement 
on  20  July  for  a  year's  service,  to  begin  from  the  24th; 
and  therefore,  that  as  it  was  a  service  which  was  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
of  the  agreement,  the  memorandum  should  have  beeu 
signed  by  the  party  to  be  charged  by  the  statute  of 
frauds  (a).  The  plaintiff  contended  that  the  agreement 
was  not  made  till  24th,  when  by  entering  into  the  ser- 
vice he  shewed  his  assent  to  the  previous  proposal,  and 
therefore  it  was  to  be  performed  within  the  year.    The 
learned  judge  said  that   he  would  reserve  the  point 
on  the  statute  of  frauds,  if  it  should  be  necessary, 
and  then  left   it  to   the   jury  to   tind,  first,  whether 
the  special  counts  had  been  proved,  and  next,  whether 
any  thing  was  due  for  board  of  the  servants  after  the  U 
November,  which  could  be  recovered  under  the  count 
for  goods  sold,  or  money  paid.  The  jury  found  a  verdict 
for  the  plaintiff,  with  60/.  damages  on  the  special  counts, 
and  3/.  a  balance  due  on  the  common  count  for  boanl 
supplied  by  the  plaintiff  to  the  servants  after  the  14 
November,  with  the  assent  of  the  defendant. 

In  Trinity  term  1833,  the  Recorder  (C.  Latr)  obtain* 
ed  a  rule  to  enter  a  nonsuit,  on  the  ground,  first>  that  the 
agreement  proved  was  not  valid  by  the  statute  of  frauds, 
Bracegtrdle  v.  Heald(b)',  secondly,  that  the  contract 
proved  varied  from  that  set  out  in  the  declaration ;  and 
thirdly,  that  the  evidence  did  not  support  the  third 

(a  )  29  Car.  2.  c  3.  i.  4.  (6)  jl  B.  &  A.  7t^ 
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count.     No  question  arose  on  the  tender  or  the  pay-        1834. 
ment  of  money  into  court. 


Bompas  Serjt.  and  Piatt  showed  cause.    The  only 
question  is,  whether  there  was  evidence  to  infer  a  con- 
tract entered  into  on  the  24  July  for  service  for  twelve 
months,  to  begin  from  that  day,  as  stated  in  the  declara- 
tion.   Bracegirdle  v.  Heald  does  not  apply,  because  that 
was  an  action  for  not  receiving  the  party  into  the  de- 
fendant's service,  and  therefore  rested  on  a  supposition 
that  the  contract  existed  before  the  service  began.    So 
in  BoydeU  v.  Drummond  (a),  the  agreement  was  for  the 
delivery  of  a  future  publication,  which  by  the  terms  of 
the  contract  could  not  be  complete  within  the  year.    But 
in  this  case  no  contract  existed  till  the  plaintiff*  had  as- 
sented  to  it  by  entering  the  service.     The  written  do- 
cument which  was  delivered  on  the  20th,  was  merely  a 
proposal  of  the  terms  on  which  the  defendant  would 
take  the  plaintiff*  into  his  service ;  it  was  not  obligatory 
till  the  plaintiff*  had  assented  to  it,   and  he  did  not 
give  his  assent  to  it  till  he  went  into  the  service  on 
24f  July.     An  agreement,   to    be   within  the  statute 
of  frauds  should  be  available  at  the  time  ;  but  in  or- 
der to  be  binding,  it  must  be  mutual,  and  when  the 
paper  was  handed  to  the  plaintiff*  he  was  not  obliged 
to  enter  into  the  service,  as  he  had  done  nothing  to 
adopt  the  terms  at  that  time.     [Iiord  Lyndhurst  C.  B. 
What  contract  was  made  between  the  parties  except 
that?     The  defendant,  when  they  met  on  the  20  July^ 
wrote  down  the  heads  of  the  terms,  which  the  plaintiff* 
had  an  opportunity  of  seeing :  he  then  said, ''  you  will 
come  on  the  24th  ;  the  plaintiff*  went  away  apparently 
assenting,  took  the  paper  with   him,  and  did  come 
again  on  the  24th.     Is  not  this  an  assent  ?     It  is  very 
strong  evidence  for  a  jury  that  at  that  time  he  agreed 
to  come  on  the  24th,  and  serve  on  the  terms  contained 

(a)  11  East,  142  :  S  Camp.  157.  S,  C. 
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in  the  papers.    Then  his  coming  on    the  S4ih  ei- 
plains  his  previous  want    of   assent.      Alderson  B. 
If  the  plaintiff  went  into  the  service  without  a  contract, 
how  can  he    support  the    statement  in  the   spedal 
counts  f]    He  did  not  promise  on  the  SOth  to  return  oi 
the  24th^  and  the  terms  on  which  the  senrice  waA  ex- 
ecuted were  different  from  those  that  were  first  pro- 
posed, for  instead  of  two,  three  serrants  were  kept  by 
the  plaintiff.     [Lord  Lyndkurst  C.  B.   The  empkfjF- 
ment  of  another  servant  does  not  vary  the  terms  of  the 
agreement/  and  in  all  other  respects  the  servioe  cone^ 
sponds  with  it,  though  the  additional  serrant  entided 
him  to  extra  payment  on  that  account.]    But  snpposi 
the  contract  absolutely  void,  then  the  fact  of  one  party 
going  into  the  service  and  the  other  receiving  him,  is 
evidence  of  a  contract  then  made,  which  the  law  wouUL 
presume  to  be  for  a  year.     Co.  Liii.  42  b.  Beesicnr^ 
Collyer{a),  RexY.Worfi€ld{b).    [Alderson  B.    WiB 
the  law  presume  a  contract  corresponding  with  that  set 
out  in  the  declaration  ?     In  cases  on  the  poor  laws  tt 
contract  for  a  year  may  be  inferred  from  the  &ct  of  the 
party  going  into  the  service  ;  but  such  a  contract  as  iB 
stated  in  the  declaration  cannot  be  implied  from  the 
same  circumstances.]     The  jury  found  that  the  pla!»-' 
tiff  had  been  paid  his  wages  pro  rat^  during  the  tiowi 
he  remained  in  the  service  ;  and  from  such  payment  m 
new  contract  will  be  presumed  to  have  commenced  09 
the  ^tb,  which  was  regulated  by  the  terms  containeA 
in  the  proposal :  as  where  a  party  holds  premises  under  aa 
lease  not  valid  by  the  statute  of  frauds,  the  coort  willaA^ 
mit  evidence  of  the  terms  of  that  agreement  to  regubM^ 
the  tenancy ;  Doe  d.  Rigge  v.  BeU{c).     So  a  void  boB^ 
has  been  referred  to  in  order  to  ascertain  the  terms  of 
hiring  when  an  action  of  assumpsit  has  been  ImmgM 

(a)  4  Bing.  309 ;  see  per  GauUe  J.  id.  31^. 

(I)  5  T.  R.  506 ;  iDd  see  as  to  hiring  a  bdUff,  TlmZni^Umimt 
^^^,  1  Clark  &  F.  Rep.  Doiii.  Froc  319.  (e)  6T.R.176. 
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for  aenrices  performed ;    White  v.  Cuyler  (a).     [Lord        1834, 

LyndJiurst  C-  B.  If  there  is  evidence  of  a  contract  and     ^^^ 

Skelliiiq 

^  service  agreeably  to  the  terms  of  it|  why  should  we  v. 

ittply  another?    The  party  cannot  reject  that,  be-   ^^^^,^J' 
^use  it  is  not  valid  in  point  of  law.]     What  took  place 
^^re-band  was  part  of  the  evidence  of  a  contract, 
^  not  the  contract  itself.    All  domestic  servants  are 
^ed  in  the  same  way  a  few  days  before  they  come  into 
Ae  service,  but  the  contract  does  not  take  effect  till 
the  day  on  which  the  service  begins.     As  for  the  ver- 
<Kct  on  the  third  count,  there  is  evidence  of  board  fur- 
nished, which   will  support  a  count  for  goods  sold; 
for  it  is  impossible  for  a  person  to  board  servants  for  the 
defendant  without  laying   out  money  and  supplying 
goods  for  his  use.     In  Brown  v.  Hodgson  {b)  Mans- 
fi^  C.  J.  says,  "  If  a  man  pays  money  for  another 
oot  officiously  and  without  reason,  he  may  support  the 
Mtion  for  money  paid." 

C.  Law  and  Chilton  in  support  of  the  role  were  stop- 
ped by  the  court. 

laord  Lyndhurst  C.  B. — If  a  party  does  not  prove 
&  contract,  the  court  may  infer  one  corresponding 
^tli  the  acts  of  service ;  but  we  need  not  here  presume 
bother  contract,  when  the  plaintifThas  relied  upon  one 
^Qich  differs  only  in  one  particular  from  the  service 
^l^ich  was  performed.  Here  is  a  contract  in  fact  (c), 
^  ^hich  all  the  acts  of  the  parties  are  referable.  The 
^^estion  is  not  whether  the  plaintiff  is  entitled  to  conv- 
P^ti«ation  for  services  performed,  but  whether  he  is  en- 
vied to  damages  for  a  breach  of  contract  by  the  de- 
'^Kidaiit  in  not  employing  him  in  his  service  to  the  end 
^the  year,  (d)  My  opinion  is,  that  the  contract  was 
filtered  kito  on  the  20th,  four  days  before  the  34th; 

(a)  5  T.  R.  471.  (h)  4  Taunt.  190. 

(e)  See  TTiUiaMj  t.  Jmvu,  5  B.  &  C.  108. 
(O  8m  Mmt  V.  F^yM,  a  Biag^  S85. 
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1834.       As  there  was  no  memorandum  in  writing  signed  by  the 
^'^"^'^^      parties,  there  is  no  evidence,  as  required  by  the  statute 

SnELLINO  n  n  ■»  i  •    i  tt  l 

V,  of  frauds,  to  support  the  special  counts.     Upon  these, 

Lord  Hunt-   therefore,  the  defendant  should  have  a  rule  for  a  non- 

INOFIELD. 

suit.  Upon  the  common  count  the  plaintiff  is  entitled  to3£ 
At  the  suggestion  of  the  Court  the  defendant  consent- 
ed to  pay  that  sum  to  the  plaintiff,  and  undertook  not 
to  call  on  him  for  costs  unless  he  bring  a  fresh  action* 
Subject  to  those  terms,  Rule  absolute(a). 

(a)  HuUe  V.  Heightman,  2  East,  145 ;  Eardley  v.  Price,  2  N.  R.  333.m( 
cited  m  CclUns  ▼.  Price,  5  Ding.  132.  Gandall  v.  Pontigny,  1  Stark.  C.  N.  P. 
1 98 ;  4  Camp.  375,  S,  C.  seems  contrary  to  tbe  principal  case. 


Reeve  against  Bird. 


A*  let  pre-  A  SSUMPSIT   on  a  special   agreement  of  demise, 

ii''^f  rSe  by  which   the    tenant  was   bound  to   keep  and 

and  cottages,  leave  the  premises  in  repair,  and  to  leave  all  improte- 
to  JB.  for  seven  _         ,,         ,        -ini  t^  ■!•- 

years.    JB.,       ments.     Breach,  that  the  defendant  did  not,  dunog 

before  ^^^  «-  ^y^^  tenancy,  keep  the  premises  in  good  repair,  nor  so 
term,  assigned  leave  the  same  with  all  the  improvements.  There 
C^^^^^  were  the  common  counts  for  use  and  occupation,  money 
his  rent  up  to  paid,  and  on  an  account  stated.  Plea :  Non-assumpsit 
which  was  in  -^^  ^^^  ^^^^^  before  Denman  C.  J.  at  the  last  asdies 
the  middle  of  a  f^^  t^g  county  of  Cambridge,  it  appeared  that  4c 
occupied  part    plaintiff  being  possessed  of  certain  premises,  consisting 

of  the  pr^  ^f  stables  and  three  or  four  cottages  in  the  town  of 
mises,  and  on  ^  °  ^ 

leaving  them,    Cambridge,  and  being  resident   at  a  great  distance, 

not  at  the  end 

of  a  half  year, 

^id  rent  for  the  time  to  ^.'s  agent.    A.  was  not  at  that  time  aware  either  at  tk 

assigimient  or  the  occupation  by  C.    Afterwards,  but  still  before  the  expirati'oD  of  tbe 

term,  A.*b  agent  advertised  the  premises  to  be  sold,  and  no  sale  taking  place,  let  tfo 

of  the  cottages  to  fresh  tenants,  in  order,  as  he  said,  to  relieve  some  tenants  who  had  no 

away.    The  agent  afterwards  received  portions  of  the  entire  rent  from  the  tenants,  oi 

the  rest  from  C.  the  assignee  of  JB.     Held,  that  these  facts,  taken  collectively,  aoMMBt 

to  a  surrender  of  the  term  by  operation  of  law. 

Semble,  When  a  number  of  facts,  which  singly  may  be  ambiguous,  amoant  cflj' 

lectively  to  an  unequivocal  proof  of  a  feet,  e,  g.  the  surrender  of  a  tom,  ani4|ei> 

not  boimd  to  submit  them  formally  to  a  jury,  unless  the  counsel  ezpra^  desveiit 


IN  THB  FOUETH  YeAB  01^  WILLIAM  IV.  61S 

• 

reed  with  the  defendant,  by  an  instrument  dated  1834. 
June  1826,  not  under  seal,  but  signed  by  both  par- 
B,  to  let  them  to  him  for  a  term  of  seven  years, 
ginning  on  the  25  June  1826,  at  the  annual  rent  of 
L  payable  half  yearly  at  Midsummer  and  Christ- 
w  on  the  terms  mentioned  in  the  declaration.  The 
m  would  have  expired  at  Midsummer  1833.  From 
S6  to  1832  the  defendant  continued  to  hold  the  pre*- 
sesi  occupying  the  stables  as  an  innkeeper,  and 
ttiog  the  cottages  to  different  under-tenants.  In 
mnary  1832  the  defendant  having  become  embarras- 
^,  agreed  to  assign  all  his  effects  for  the  benefit  of 
k  creditors,  and  though  no  actual  assignment  was 
xeeuted,  Mr.  Bullock  took  upon  himself  the  character 
r  trustee.  By  an  agreement  of  5  January  1832,  the 
ifisndant  assigned  to  Bullock  all  his  interest  in  the 
emises,  and  all  the  arrears  of  rent  from  Bird  up  to 
at  day  were  paid  to  Harris.  Bullock  took  posses- 
^  of  the  stables  on  2  April,  paid  rent  to  Harris,  the 
sn  agent  of  the  plaintiff,  and  after  an  occupation  of 
IT  months  let  them  to  Ekin,  who  left  them  at  the  end 
June  1832,  and  sent  the  key  to  Bullock,  Harris 
t  not  know  on  2  April,  nor  till  a  month  afterwards^ 
^t  BuUock  was  in  possession  of  the  premises.  In 
(■tuffry  1833  Harris  received  of  Bullock  36/.  10^.  as 
^  balance  of  half  a  year's  rent  due  on  the  entire  pro- 
ses, having  before  received  portions  of  the  rent  from 
5  other  tenants,  for  which  he  gave  receipts  in  the 
Wwhig  forms :- 

deceived,  December  1832,  of  Mrs.  Pledger,  three  pounds  ten  shil- 
(s,  for  half  a  year's  rent  due  Midsummer,  for  Mr.  Reeve's  house 
Kag  Street. 
£3 :  lOf .  Chas.  P.  Harris. 

B«eeived,  15  January  1833,  of  Mrs.  Pledger,  the  sum  of  three 
ttnds  ten  shilling,  being  half  a  year*s  rent  of  premises  in  King 
fut,  held  of  Mr.  Reeve,  due  Christmas  last. 

£3 :  lOf.  ChoB.  P. 
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1 834,  Eeceived,  23  January  1833,  of  Mr.  Prtnce,  the  sum  of  nineltta 

pounds  sixteen  shilling  and  eight  pence,  being  one  year's  reot  of 
premises  in  King  Street,  held  of  Mr.  John  Reeve,  due  Cknstwm 
last,  (less  three  shillings  and  four  pence,  gaol  rate.) 

Chas,  P.  Harris, 

On  11  August  1832  Harris,  by  direction  of  the 
plaintiff,  advertised  the  premises  for  sale ;  they  were 
not  sold,  but  he  afterwards  let  one  of  the  cottages  to 
Mrs.  Allen,  and  in   February  1833  again  let  one  to 
Susan  Dealty.     Harris  said  that  he  did  not  see  die 
defendant  all  this  time,  but  that  some  of  the  tenants 
had  run  away,  and  he  let  the  premises  to  save  the  par*-- 
ties.     There  was  no  evidence  that  the  premises  wer^ 
out  of  repair  when  the  defendant  left  them.    Th^ 
learned  judge  thought  that  it  was  difficult  to  say  thaiS 
no  surrender  had  been  made,  and  said  that  there  wifli 
nothing  for  the  jury  except  the  state  of  repair  at  tli0 
end  of  the  term.    The  jury  on  this  found  a  verdict  fox 
5/.  as  a  fair  sum  to  put  the  premises  in  repair  at  tli^ 
end  of  the  seven  years,  and  the  plaintiff  was  then  non- 
suited, with  leave  reserved  to  move  to  enter  a  verdict 
for  76/.  8^.  the  balance  of  rent  due  to  Michaelmas 
1883,  and  5/.  the  amount  of  repairs. 

A  rule  for  a  new  trial  was  obtained  in  Easter  tens, 
on  the  ground  that  the  learned  judge  had  refused  \x^ 
submit  to  the  jury  the  facts  from  which  a  surrender  ot 
the  term  was  inferred,  and  that  a  jury  should  decide 
whether  there  was  not  an  eviction  of  part  of  the  pre- 
mises only,  and  then  the  defendant  would  be  liable  on 
the  quantum  meruit,  if  his  interest  in  the  remainder 
continued ;   Stokes  v.  Cooper  (a). 

[Parke  B.     It  does  not  seem  noticed  in  that  nisi 
prius  case  that  it  is  the  landlord's  own  act  if  he  evicto 

(a)  3  Camp.  514. 


IN  T^B  FOVHTH  YSAR  OF  WILLIAM  IV.  615 

the  tenant  from  part  of  that  for  which  he  has  an  entire       1834. 
rent :  but  the  true  point  here  is^  whether  there  was  not 

abundant  evidence  to  show  that  the  plaintiffi  with  the 

defendant's  assent,  let  to  other  persons]. 

^igg9  Andrewt  now  showed  cause.    The  term  was 

lorrendered  by  operation  of  law,  by  the  assignment  of 

the  premises  to  the  trustee  whom  Reeve  afterwards 

focognized ;  therefore  no  rent  is  due  from  the  defend* 

^      UX  since  that  timet  and  the  evidence  shows  that  all 

F     iBiit  due  before  had  been  paid.    The  original  landlord 

fire  up  his  claim  on  the  defendant^  because  when  he 

quitted  possession  in  the  middle  of  the  half  year  he 

paid  27/.  due  at  that  time :  since  which  he  has  received 

the  rent  from  his  assigneci  Bullock i  Thomas  v.  Cook{a)» 

Agwda,  the  sale  by  Harris,  advertised  in  August  1832, 

dlough  the  term  would  not  have  expired  till  the  next 

yftaTi  ia  evidence  of  an  eviction.    This  is  not  an  equi- 

TOcud  acti  as  endeavouring  to  let  the  premises  by  fuU 

ti>>S  up  ^  bUl  in  the  window,  as  in  Redpath  v.  Roberts(b)f 

wlaich  might  have  been  for  the  tenant's  benefit;  but 

hmr^  some  of  the  premises  were  actually  let  to  Mrs. 

^Iten,  and  afterwards  another  cottage  to  «S.  DeaUy. 

T^his  eviction  of  part  amounts  to  an  eviction  of  the 

^llole«  Dalsion  v.  Reeve  (c),  Smith  v.  Raleigh  (d).] 

Jielljf  and  Palmer  in  support  of  the  nde.  At  the 
Mai  the  chief  justice  said  there  was  nothing  for  the 
jiUry  except  the  state  of  repairs  at  the  end  of  the  term. 
'^ikexe  is  no  fact  upon  which  the  presumption  of  a  sur- 
^^tider  can  arise,  except  the  letting  of  the  cottage  to 
^rs.  AUen,  If  there  was  a  surrender,  when  did  it  take 
place?   not  on  5  January,  because  there  can  be  no 

(a)  3  B.  &  A.  1 19  ;  3  Stark.  408,  S,  C, ;  P&tppj  ▼.  Sculthorpty  1  B.  & 
Aid.  50,  S.  P.  ^ 

(6)  3  Esp.  SS5.        (c)  1  Ld.  Raymond,  77.        (d)  S  Camp.  515. 
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1834.      -valM  suVi^ndei!  'feiicdpt  ty'^dJisfeAfbrtfe^'battieS,  ;«bd 
-^-^      •Rt-efj'^  Wii*  riot  'ffiifr  atfAe'tJf  tfti*  ih'^iV^^  oTthfe^^teriants; 
neither 'did  tlie  ^ee^h^f^oC^iii'hfHaMs  trditi-Bvdiek, 

becau^  he'\l4t^d  miti'ksi^e  MJtk'^ BiH;'^i^ag 

a  tiew  hinAik't«)i"biit'^^  7^'/ni^'1i^'&(%^'a 
ne^temuM;;iit  wMild'h\^'^ve-ilfi%kt@d^tii^  pUiilli;^ 
cau^d  U'i^UlcE  lik^  beeri'bk>olia'ihe'^c<%(r'6f  J^si^i 
authd^  as  a^rii;  WH{b!<\«a»'tl^'-Mllg(trtii^''Mit9'»'nt^, 
and  not  to  ac(^pi'^iiiVeridbf3o^'lli^lc^alt-^yabW&i't)ie 
tenancy.    The  demise  of  the  cottage  to  Dealttf  was  not 
an  etidtibhi' WI^MiyJ^'  HitMif  ^iik\iix\i^i>\it'hie  ^eisimi 
in,  not  in  order  to  resume  possession  for  the  landlord,  bnt 
to  saVestiAie'ofth^  (^likAte'Vfidlfdd'rah  yWi^f-laUd'aii 
underletting  under  such  circumstances  is  not  equivalent 
to  ah  eViclToftl'by'thfe'  lahdldWi  ''{PdrK^  B."   Js  litot 
abundant  ^d^Aee  dfth^tl^'i'tlfl^lJiiV^.'^tit  th^  ^ 
seni  of  «be<d^i%iiid^rtt;tet  tb'ahd^h<»'l^ati);t  iPiiti/BEf 

is  WiiiMA  tte'e^je-  tjf '!r;t<)^d^v."(rod;(3>"'>^^  >A!^  itijf 

rate  the  ^v^tidtt'  Of'  Oh^'  <ioltta^e  "^(^6'  n6i  'aAti^liikV W  i 
toitendet'  tif  tht«  'frhiiilie;  'Thetig  t&ity  'i)^'*'iih'i:p^ 

l«a»«i'w1lichWfevldte&,*^'C'Ai»f*'caii'(6);f/%At#B:''lf 
is' Said  in'  €fo.  Mtl  148^1  thaC'#^'l(iU(W'«d{«r 'Hp^ \Si 
\eisi&tdr  liftfor  ^jn^ats'lrlbS'^rt,  kaA  m^<)r4\^mi^9^ 

And  shall  ttot  fte'^p^brtibHed;  Ato')in'#a2/lTr^i  i^W 
iV  U-^kia  tKai  IP  a'Maii'M^'  im^  A(Ae^,^iildta4 
rent;  iiiM^fh^i^^d^'ieii^t^^e  1&§ye&'iii"b^^,'k» 

.  M-,i)  •ii,.,  i-   1m-     •■i     .nil!)    /ii:;    ■.(•jil'l     A    .tjiJl       .Otlii)'")' 
(c)  3  Co.  Rep.  ,32  b.    But  it,ls  added,  "  if  the  leuor  racomi  part  jM, 

O'   ill!  viQ  i'  '  .''■■It.  /r     l"''''i>  '"  TioJJHucTu'Tfi'MdJf 

action  of  waste,  &c,  or  bj  aurrcnder,  ficc,  tlie  rent  menreo  apoo  a  M* 
rof  Velta', ' WAUh  -li'ilretii  titiAce;'A>W\ie  ap^i^M<>S|'tt)tf'Wtf^tflll ' 
iatcndad  nf  a  laWfol  ieatry,  t«  A*  «  bKcMure  or.'bljr  lurMUdtf ;jiiid  'ik<" 


;!    !'  ■ 


ABKE  B.  had  left  the  court  to  attend  chambers. 

t>U[iAMD  6.  was  absent  this  day  from  indisposition. 

LDERSON  B. — The  rule  must  be  discharged.  Whe- 
the  facts  proved  were  or  were  not  evidence  of  a 
ender^  was  properly  a  question  for  the  jury.  If  it 
been  distinctly  put  to  the  judge  that  the  question 
tx  the  jury,  and  he  had  been  requested  to  state  it 
lem  in  such  and  such  specific  terms,  but  he  had 
ight  it  a  mere  question  of  law,  and  that  there  was 
JDg  for  the  jury,  I  should  have  been  of  opinion 
there  should  have  been  a  new  trial :  but  his  ex- 
lion  that  there  was  nothing  for  the  jury,  must  be 
n  to  mean  that  there  was  nothing  of  doubt  for  them 
itisider.  The  evidence  desired  to  be  left  to  the 
should  have  been  distinctly  put  to  the  judge,  in 
V  that  it  might  have  been  disposed  of  by  them  at 
Sme.  But  is  there  any  thing  in  substance  upon 
h  the  jury  could  reasonably  entertain  a  doubt,  had 
«n  submitted  to  them  ?  Though,  taking  the  cir- 
iCanoes  separately,  no  one  might  have  proved  the 
,  if  they  are  taken  all  together  there  is  sufficient 
resnme  a  surrender  of  the  term  by  operation  of  law. 

>L.  lY.  8  s 
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1  have  an  action  of  debt  for  no  part.*'    If  the  land-        18S4. 

evict,  he  must  take  the  consequence  of  his  own 
Then  the  facts  ought  to  have  been  left  to  the 
,  but  the  judge  said  there  was  nothing  /or  them. 
rie  B.  Should  not  the  judge  be  distinctly  asked 
ibmit  the  facts  to  a  jury,  if  they  appear  ambiguous? 
it  is  quite  clear  in  this  case  what  would  have  been 
finding  of  the  jury.  Alderson  B.  The  landlord 
t  gets  rid  of  an  insolvent  tenant,  and  the  jury  would 
light  evidence  readily  presume  that  he  wished  to 

is,  and  had  accepted  a  new  tenant.] 


BiEVE 
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•6T8  ^^  ^feiifeteB  TO  TRllrtTT  T14RW   ' 

Vitst,  tbfei'^  is  a  paytnent  af  rent  to  the  $  ^atumrjf 

liBS^;'  and  then  to  tbe  midcilte  o^  the  neti  half  yeai^;  fay 

'^'''     s.J^mttfQcK  of  rent  w;h^clii  would  nOl;  liaye  been  diie^  tfll 

th^  pr«^is^s  for'Sikley^  and  aH^rnalely  letting  acme  |MKta 
of  them  to  ti^w  tenants ;  andlastfy,  the  Veteiptef  rent 
.  froip  thf^  r^st  of  the  old  under-tenants  by  the  plain^irf 
ageptr  The  questioiD  beiag^  whether  befoije  tb^  pif* 
Msed  M^t  oot  of  refMir  tbe.kuidlDrdfaad/acmplad 
aWoiher  tenant,  so  ait  to  efitet  a  mntMilef  ^  by  aet  ud 
operation  of  law/'  I  amof  opinioq  that.!i|he  landbnlvlE^ 
his  conduct  during  the  term»  has  accepted  oth,^r  pe^ 
sons  as  hie  tenantS)  and  by  so  doing  bas*  released  tbe 
defendant.    The  expression  of  the  chief  justice  tbit 
there  was  no  question  for  the  jury,  therefbrri  UMiirt, 
that  there  was  no  question  upon  which  the  juiy  cooU 
entertain  a  reasonable  doubt 

GuRNEY  B»  concurred. 

Rule  discharged,  (a) 

y  --'  V  ■'•f  '■..■....   .    ■•"■:'■ ' \    :       -i  k^ 

(a)  A  parol  assignment  of  a  lease  from  year  to  year  it  tbid  (yi9C. 

^/c,  §,  §•  £(. ;  Bolting  V.  Martin,  1  Camp.  318,  d^d  jS  B«  fL  f70.^  9o> 

tenancy  from  .year  to  year  h  not  in  generaT  detm^nra  fcy  V  ^aM^fefM 

i^m  m  lahi^Idrd  to  )Sti\A  tdittii  to  q«JH  ftf  ^  fnUdli  of  a»  ^wlw.  JIfM 

V.'BWiyii^j  2  €aMp.  103,  iiiil«tfl  Oe  kndlctd  ftik6t  ^tfMn(|»;Kv  thf /lyflt* 


' 'Ai^adni'2(l9';5.  P.  '  BuChti  pimThga|^  atiUTItrthb  wliiMriMiM«i|(S 
tjUchtekD^tlNfr  tenttik  B#4wli>.  Bo6«<i^  3  E^.  C.  K.  P^etii  ^f  Wt|>« 
a  fire  and  roasting  a  hare  in  the  deserted  apartments,  (hj/fkk  ▼«  ^fi(Ml  & 

:  ^P.  4^^  ar^  npt.wch  "  acta"  of  *'  entering  |uid  naing  the  praaisrit*^ 
use  tncj  words  qf  Abh<At  C.  J.  in  the  last  case,  as  wul  deprive  tim  d  ■ 

'cii)m  to  rent  for  tiie  year.  'Nor  can  a  idktvbder  hf  *•  idl^taft  4^mMd 
ittf''  take  plate mide^  ^  (VS,  o. 3^ except  lbdfo4it a  «fUiMdfM4»* 
9€^v|^,t^iM^t|  or  he.take8.po9^essiou,  Taylor  t.  CA«pniaii,  Peake's  AddL  Cifr 
19.    Merely  taking  rent  from  a  new  occupier  seems  not'sdBctetiif  llMil^ 


«■  I  ■ 


I  ao  lOfalkL  notice  io  quit.  Dot  up  the  nremises  to  be  /eiet  dj  auctKHi, 
%iilt^rWti/e'61d^VyilaiA'kifii^  bisL^^ 

ifr^w.Suad,^  ?f  r^r.^f *  -^T,?  f  ^!^^  ^?  ^««^/^*  6  B.  &  C;.  703. 
It  imre  possession'  is  lUiien  by  'the  liandfl'drd,  by  adc^eptlng  thi'ley 
AlrWnUkV?'^'W4)TifJwitb^^l^J»^^'^(Mvifa  tU^niMilfe  ofa'^oamr, 

r^,,i]nd.Mil^tfiii||^tb^  tenant  wh^ .^tiUiM  ^ij*^ 

!i¥.2teAiipfi,  3  Bing.46^ ';  or  accepting  anotoer  fenaht  Ibeb  lil  pOiieiiioD 

?UsiMi2gkAVri;b)n*tiiiA,^tyot^v>b^»^^  hi-iuiksi  ThU^f.-c^ 

f^  i^^  P»,^,)  ij.w^l  U|  ^»  valjd  surf^der  of  the  original  tenapyt 
est  bj  act  ai^  opcira^on  of  law.  See  also  Matthmoi  v.  Saw^l^  8  Taunt. 
^  ifrowtv^r/  ihi  eipteiM  einiiettt  of  klf  parties  ii  flie  ^bsli^  olf  tebiiicj 
•rs  also  necessary ;  see  the  abor«  c^ses* 


■    I  • 


«■'       III* 


■>.   7'  ;f-..     '  ■      ,.•-*• 


}qm  d.  jEx^LiuiBKoci;:  and  Others  against  Flynn. 

^^^iC^MENT  for  a  messuage  and  preihiselii  No.  AteTmor^after 
MtCato  Qross  Sltr£et,,Mid4iesej:.    TJ^e  d^miiea  a^^^nre- 
^ikLid-mA9t^Oeiaber  163S;   the .  At^hy,  JSUer- ^^^  ^^' 

vered  up  the 

&l?jaie'setCftiAhy  James  FhiUipB  and  n^  the  poBsesdon  of 
^yjamsPMtiipi  only.    By  the  cons^jit  nfle,  {ST;??^ 
idM^ant  de&;p4ed  as  landlord,  and  the  trial  took  party  who 
!•>  tefoiie  Gumey.  Bw,  at  the  aittioga  after,  last .4fi-  tiuTadveie* 

i^feAbtterm:  •  Se*^fflLd 

tilif)  case  for  the  lessors  of  the  plaintiff  ^as/'that  ^<^  intent 
^  years  ago  Crppley  was  possessed  of  the  pre-  ^  J^^J]*^ 
W'  u»  assignee  of  a  mortgage  for  yeara  Igr.  EUer^  that  title,  and 

\  k  ■  .  ■■    ■  not  that  he 

old  hold  honft  fide  under  the  lease :  Held,  tliat  tihe  term  was  iTorfeited  hy  the  act 
ittmyuig  poMewKm. 

'  8S2 


,''*^'¥';'?,T^,,!!»,?S»«.i)"-i^|^•^^»?il'^W,I)»W*l4> 

agreSd  to  Uie  lie  JJ^Jjije,  ij^sfji^f^^.^f  MhoB* 
occupation  of  Cropley,  for  Eve  years,  from  tlie  25lh  of 

Broad  therein  sliouid  so  long  contiau&  at  2Xii,a^^^t, 
payable  quarterly.     Broad  died  in  June  1831.      J«*» 

la^dlor^.  ,  jpy^n.^id  he  »?ouId  ^il,,,hfjti;i,|iiii(^  Tpfqiif- 

receiving  5«./  They  aWl'^Qved  ^aip,  a^^ayit  oj^  ^J^, 

■  .ii^a^^^  in  an  interlocutory  lnQce^dmgJa,t^.f^\^fe!,^ 
jing^^ifat  lie  claimed  tills  proi)eny|^i(ej-^pl}r,^o,^^^ 

of  tl),?  plaintiiF.  Upon  tliis  evij^^^^jf  v^^  ci0^t^, 
tbat,aB  the  defendantdefcndcd  as  lan^|oi;^f|be  cquld.npl 
,,^et  jip  the  outstanding  tcvm  in  ^oy^*jf^,  yi^)fp,}^ 

■  J.^f,  ciicumstances,  had  bo  bQtraj^,,^jftp||J9^jge 
I^  giving  up  possession  to  Fhi^^f^^^^^a  .^ye,|^i^ 

^forfeited  hi;;  lease.  Tiie  learned  baroi)^ ,  bM^W  i^ 
served  this  }>oint,  left  it  to  the"  j^,ry  t^  m*  wIm^ 
i^t^nsciui  had  given  up  tlic  l'0?s,?S^ip^,,^9,.]F!iw5^ 
.fide,'  in  order  that  the  lulter  aiight,,bo,l^iiiqJe|r,.||||e 
agreement,  in  whic^  case  thes  would  find  fo^  ffes.^ 
fendant ;  wliercas,  if  they  thought  that  he  bad  de^ 
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e 
o 


ta^'sfet  M'ak  'Adf iWe  a«d  b^M '  titii"  in  4f li'^^lf;'  ttielr 

-m^d'at'jk^mir  ■•':'"^ '-  ';^'^'-  ^i"•'■''^>••>■>•••■«\ 

'iiUfiU'^ilt'th^  time  of  tlie  demise  iat^;  of  likdicetirof- 
ikt^i^b^iir  ^ct'in  '</eRVeHng  (i}i  possession  ihTlyiin, 
lA'bkre^tM-b^tter  t6"^t(able'  hitu  fo'^et<up  d  titW  Tn 
<B!li{selfaffV^i^'  ttt'ih'Ae  6f  the  landlord!  "Ftf^;i%/i» 
ly^rb^f  (M^in^  iW  undei'  Toufhsend,  is  bound  "b^  bl^'  act's' ; 

'iiud'nr '  i^M^y^dT  ^dtiid '  m  itisist  <^h' '  'tW  '^^i^i^rfi'^'  bf 

^^dfiailbajife,  =i?/5^>*  cbulfl:  not.  NbW  in  Baton's 'Abridg- 
tiWhi)-  iStl'L^e^'Ct  fe)(h)  it  is'said/ibat'  "  ^^jMcibf 
■A^'K^ii^'by  t^bb  &'e  disaffirms  dl-'impugns  tfte'tiUe 
«ri^  lAd6^Mdtiii6nk  &  forreftiire  of  Iiis  lease;'"  If  of  to 
i<*l6ry'l&as'e  tire  law  ^chly  annexes  a  condition;  tiai  if 

-m^i^^'U^diiydiftii-  ttikt  iha!)^'ak^'(ii'iEiib''thi^'if^st'<lf 

'Wf-tei'.^'todfei;^  Wfery''sa<jk'ait'  te^sa'^iJ/'a^t'er- 
4liiU«8<<ttie'  rgla^h  ^  'hindl6fd^'iin3'  tb^^i^iit^'^'si^'^e'  'to 
'^tt&I'i##Uih^F'M''kt'%^'-'Jat^i''d^^''ti;\^^^^^^^ 
'4^'ijis>tit!b.  do  kfi^lt^'  hold'  undbr'1iitA"an^  'At  ^e 
ttnMl'il^^to 'destrbV'^at  ibt^est  dii^  of  willed ''tbat 
^laH^  ii'ri^s,  Woiild  bd'the  bost  {)dp&t)tc  kicoiisis^eiicy.'' 
'TfiktrflsfesWe  is  fully  boriiie  oiit  by  hovAited^s^alie's^ui^g^ 
^meik' mHovl^(leny.  Lord  A^  where  li'ii^  said 

1!ne  Uck  bf  a  tbiiaht  in  betraying  the  possession  of  ihis 

il-tli  (ij.,!    ','1    •■;..'      :.!..i)!5ii-  •.       i.nMi-     .  JijJihr.-.l 

(a)  Vol.  IT.  219,  6  edit.  (6)  2  Schoale  &  Lefroy,  624,  6^5. 


FtYNN. 


Xf. 


1884ri       leMtbf  by'b«h^i{tiri^^to^«l(iii»tU}i^«il#  (tf  ^ftlMii^Svi  indt 
ferf^uf^^Ftihfe  tSi^^/l^ef^fMih^  dlie'leMM^JUri^Uittk 

in  dM«v  td^^  ithi  i»^Dld^^if4#^Vi€M^^ 
tehti-<'^kn^'tl^U^  fib^U^Id  tiiv^ifi¥itt4M%Mdiii 

and^ttMM%h4l4^ilMM^  Ij<iM  Jfeyiirt^lS)(tttMiMi(4 
the  \tiAMrAi:\lil^A±fHilKmr4e^'^^  aMisg, 
be  «ih*tendekd^}ri>#HAiig 'illlild^iSeiO^  A  ^i6%vi^^Mkc=- 

notice   to  quit  would  fittvi^  iMI^ri''  i^Mii^f^fsmkjfyi'ihit^ 
Toumsend  been  tenant  from  year  to  year;  a  docUiaig 

i^,  Ibf^ii^e  he'  W^dl  bie^^tedfMt  "fet^^jjrdtrt^^lid 

••If  ijr^' joiKi  ji.ill        /'k:«     vIJ  'o    iJi'    nl.i'iv  [i{jihj):Oi')'if 
(a)  3  B.  &  C.  599,  lu 
(6)  Bttllei^s  N.  P,  96  ;  B.  R.  Hil.  9  G.  3. 
(^)  1  B»W  C.  N.  P.  f^.  (d)  ID  B.  A  C.  dlfc 

(«)  4Bing.  557. 
(/)  l>i'er,  209  a.  pi.  91  >.  and  see  Co.  Litt.  tot  a,  S59  b* 


hat  f»rft!itft4b0.iat«rei^,bfi,lM»f.^T^^  18S4. 

Lt#fiwnjl^.ira4  Keldfto.work  fit$cirff(i^f9r  t7%^8 
lib  nfMmWfighf^  Tiff^wwC^l^'^EstiMw  fo^lVf^Qib^- 

rarHk^wifl^ttgr^ably  to  the  law  of  feudaj  forSfi^fA  by 
mttti  pnA  :by  a]l<  qojcli  acts  as  ia  tb^  eye  of  ,Ae  la(v 
a^ci^'diT0Bt  or  defeat  the  reversion  or  revmnier,  or 
901II17  «iamier  to  plyck^the  seigniory  out  of  tbfff)«rd> 
im9i9f\ffiir  whmhQhml,  lib.  9,  cap.  1,  p,,6i9^,4Qd 
RryMBlfl^^lib^  J^»  cap)  35/aect.  U,  are;  cited./  Tb/9  satae 
rfiv|jp0ffr«ib!bi'CopybDld;  lor  if  a  copyhoUkr  nwieit^^m 
fOsntj!k9H}it^in*not  the  lord's  copybolder|,thi9 .^  Q.jEpr- 
ieyiaMe  ips^.  &cto(eX  Relinquisbiog  the  p^ses^on 
nlo  tfie  haDds  of  JP/^mi,  under  the^  circ9ii(f)t#ices 
rcMPildi'^aaia  -strovqEer  act  of  discbdmer  tbaif.aittpr^ng 
|Q(hi»jbyiMH^ofracoKd(el).  .    .   ,    .,  .         ,„;. 

^o^Al^ieontdU  \The  term  subsisted  ^  T<^iimf^,  at 
ibir.itme  of  tbo  deittise  laidj  unexpired  and  upforfeited. 
)ff  act  had  been  done  by  bun  to  revest,  the  Aemi^ed 
jK^fOiaea  ia  hia  lesiori  unless  1  bis  term  was  ip^e^  for- 
HmMkIk  :  It  may  be  admitted  that  any  liiing  wil)  aw^nt 
,t^  a  4]Bclaimar  which  shows  assumption,  bl^  thf);fepant 
^(fuyrfoalate  above  what  the  lord  conli^Tfi^  9a  bm  in 
derogation  of  the  title  of  the  latter.     But  that  was  not 

(«)  Liu.  367.  (h)  ttC,  401  sd. 

(«)  Cpkm*§  Om^kU  Cop>boldcr,  priotod  k  Mi  Uw)  TfMlir  ISt 
(d)  Sec  €••  Litt.  S5t. 
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1834.       so  l^ere ;  fpr  Jfrpw.^xiT^%^3ffti^f(i;fgi4H^  ftf?- 


Doe 

V. 

Flyhn. 


had  oplyjex^^is^c^oJ^j^j^^^j^iiJigH^  fttn^%»«RPf/HBK< 
gave  his  landloi:^  ^M'^BPffiS^^A  ^  ?^^»P4:ffl«ff. 
rity  for  hif  jgntj,^yjj4ift^ra||yi^g%  ^«RS^iP^,Sbm 
A  forffiitiix^^fa^Qt^l^^^Tj(^p^4^^ 
short  of  a  .^re^^^-p^d  ^n^WpS^loftPfenby  ffN^feik 

clainjs  a  k^m'Mmho\Mtfh^  eMP*95to«i^45*)JB-. 
him.     (^oi;^^fl(^^f^,,g.^9,i   %t^^ 

vered  the  posse^^^,p,,j?ioyp^/^,i|^^        ^^Qf^, 

merely,  but  to  a  party  claiming  by  title  paramoimt  to 

that  of  the  landlord,  whom  it  tlf^jefyig^Jfv^vff^f^^J^i 

difficulties,  by  compelling  him  to  make  out  his  own 

tirte.  as,  lSfS9.F  ,Sf  .fH  9feifltiffiVZr.f«~SJf^*H?ffSJj/> 
tenants  inientip^p^tj^^clx^^.^^  Ift9^i;^^j,nfi,fftf^i^. 

for  an  assignee  of  a  lessor^  jppj^gf^QJgfy^jtp^^ 

relieve  himself  from  responsibility ;  Taylor  v.  /SA«i»  («)• 

Townsend's  animus  in  d6liveringj:|p^^j:|^8ji|Qj[i^  4^f^ 

fore  immaterial,  if  he  had  a  right  to  do  it.     Besides, 

there.  w|i^  uf^^ff^lf^lj^the  lessor  of  the  plaintiff  to  show 

that  he  intended  to  act  on  this  lease  as  a  forfeiture; 

for  no  entry  or  claim  to  the  possession  wacf  made. 

Lord  Lyndhurst  C.  B. — The  action  being  to  re- 
cover the  possession  of  demised  premises,  the  defend- 
ant sets  up  this  lease.  The  lessors  of  the  plaintiff  in* 
sist  that  it  is  forfeited ;.  t^f  D  why  should  they  bave 
entered  ?  service  of  the  ejectment  was  sufficient  demand 
of  possession  (b). 

On  the  main  point,  I  think  that  the  jury  came  to  th^ 

(o)  1  Bos.  &  P.  21 ;  and  see  cases  collected  Id  notes  to  Wdveriigtrm 
Steward,  anU,  Vol.  III.  640. 

(6)  Sec  Adams  on  Ejectmeut,  2  cd.  141.  The  possession  of  Tt9Uiti» 
the  lessee  for  j^ears,  being  the  possession  of  the  heir,  1  Inst.  15  a;  3  Wil* 
R.  521j  7T.R.390;  8T.R.213. 


iM  THBipcAmTB  Vbab  W  WILLIAM  IV. 

;Ht  6Uhctb8tdd''6^tf'tiiete'ia^t^/"Tfae  it(k  of  the 
iHlik'iit'iim^'iai'k  m  kHfe^  tb'thiit  bf  liis  Und- 

ttMWbflfis't^i  m&ii'a^i<tiio^t^UtVeii»Bie, 
niKk'hW'  he'^tfts  te"ge«  {Ue<f^eliiik"fa»n^lt;  'or  by 

tiklfeH'ft  ^pei^tei'-^d^y  ^  -ii'%'i>ltktiit^.'-  th  ibis 

•'Wjrei'W  tef'^>tb' gWe,i/ii^aavi:tftiigfe  "([o' l''4wr,  in 
iiiry''^ia"Kii^'i^bii'  f^qiA$!te'ben^e"UiiVghig  an 

iia«B«'fot&^fA¥fei«irfe'f4»)."^''-^'  '• ""  ■■■"^.^-^'^  ■■ 

/cil8  >j!i:j..u;iu  ■>,..!  1,.  .a>..oi  -'"'litlii-^aifeihafged-'" 


eu 


•>*«'! Jl  it;.»l  J,  ^.s 


:J"  I    1' 


I'M  ■    I     ti 


(a)  Co.  Lit.  218.    See  Chomley  i  case,  2  Kep.  53  a. 
li'ilfiirr.l.,  -til]    tv  r^ui-r.  )\   ■)i[  \      .j-.i.'jl  <•'}}  '111  ^j'j-  ;■ 

A  * 

'lid    /'jil*    l>ii;oii-   j^j;^(^jmj^^^^;i'jri<.>A    -j    rl    Ji.c')    )" 
■lO  0'  ai'ff;:.'  yjui  Dill  j'-.iU  /tunl;  I  ,J.i:o(|  uiii.i   jilt  in) 


1834. 


<i7/  •     .  ..  r  ;      •  .  •!    1      .1  ,  I    i: 


A  seaman 
eutered  into 
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1834.  ill  i(.  i'.ii  ...ill    »•!♦  il'ii  i^'   hiJ/,i!'jT<rj  luT//:!  //»>'■ 

j£SS^.«Admini3tr^r  q£  Ji^se.  deceased.  euramstRox 

SyiSS  ^.^Bt^aVit^**  op^,..»«>fi«yH6ftl»,i,j*»wiipfviBi!.»w»iiirf 

ill!  "bound  tip«rf!)  .0|^.,vJUet  W^W  ^M^j)V!f>^lgkliv*»jitH!lf^M 
of"warto  «i»fiW«»t;,b^«W.  ^.,  .Sifl«H*,:tbB,«>BFwr,«f,Ithe.i!llip 
the  South  Seas  ^qg(fi(fffi,f^i^^«t^ffvet,an4^JlkA,mHiCT^9SBti^^ 
c;.5^?7pe"rm  c^e^  of  tl>».^4  ri>>p.>l)ou)^,«r9m^e.pMI-i«r  J«(l<iM 
oil  5  and  to  re-  to  t;he.  iS'ip^ii^  Seas  Jto  procure;  ^  car^  p£  sj^eno.  ii^  &e. 
loThe  ^t'^if  mid.otber  pj;pduc^  cf  the  8ai4;§e9§ii  wA^^j  A^  ^»m^ 
ionda/i,  where  of  J'ho^as  Hams,  and  t9  "  .retmru  •,  theMe^itisi:  .tof.tfce 

the  voyage 

was  to  end."    fiffrti  flC,  .(,^;p(/cw  ;Whflre ,  ^ ,  ^9i4  jlPMnaed,  ,v|g^i^j  j»,,to 

to  receive  a  in  consideration  pf  a  ceri^n  ^4l4F^  /Vpf  i.^  Pfii'.f^ 
onhrnet'l)7o-  clw"  ji^rpc^sd^ pf  the  caigo.whiqb  ^Y^,  oii  ffifis-H*^ 
IV^o  ^Lldh  ^^^^^ ' ^"^  t^^PWg^t  in.  the  «ffi4  ,s^jp  JQ  >t£^«*>%*(* 
was  stipulated  the  fflasteir  &C,,,  promised;  &c.i  to,  cpndiif:t^>bjn;t.wilh 
that  no  one  of  py^p^  ^j^,  to,  (the  said  port  o{  London,:  whe]^:tbc(i(!«d 

tne  crew 

should  «  de-    intended  voyage  is  to  end*    Seooodlyi  Tks^  i^.owi  of 

"n^ttd'to  his  *^  ^^^^  ^*U  absept  hiwaelif  froin  the,  j«4  >lM9i  Ac 
share  of  the     Thirdly,  That  the  crew  &c..o(f  the  said  slup  >^idl  fMid 

of  the  said        ^  )^^^  ^^  ^P  ^  ^U  P^^^  ^^  Plf^^S^  ^as  ^d  dtO^fith 

cargo,  un/i7      ^nd  shall  and  will  at  all  times  use  and exept  tbdriHoM 

the  arrival  ox 

the  said  ship  .^1  aijid  ability  for  the  preservation  ,of,, the  md  liAv 
L^(^n  and  '^^^*  apd  cargo,  unjtili  8he,^l),,hav«  arriy^^a^k  ^HAe 
her  cargo        .pprt  jof ^/ic^ott  and  hcf*  cargoshall  be  theoe  wholly 4it- 

SiliX"'  PbaTge4^ .  Fourthly,  That  no  one  of  ^he  crw  sMwfr 
livered  and  the  lejct  bis  duty  ^c  noT  go  out  of  the  saidship^.  Si^t 

money  for  the 

same  actually  received  by  the  owner .'^  .  .    i    • 

A  cargo  was  pi;opure(),  the  ship  was  afterwards  coodemned  in, a  fbfeini  M^tod 
the  mariner  accbtirpfiniftd  part  of  the  caigo  on  it6  homeward  voyage,  (it  nmigWei 
transhipped  into.JinQtber  vessel  the  Alexander^)  but  died  at  sea  >'*-iIeldj  llia^  ■i'l' 
in  the  above  articles,  is  a  word  of  limitation  of  the  manner's  right  to  wages,  aodsot 
of  postponement  of  payment  of  them  nierehr :  and  eonsequeat)y,'tlmtmstiie  sUip^ 
not  I'etum  to  Lft^fXfif  ,\he  administrator  of  toe  mariner  was  not  eotitled  toceoorariiii 
ninety-fifth  share  of  the  net  proceeds  of  the  'RoyalUCs  cai]gOy  but  oolj  to  reooftroB 
a  quantum  meruit  for  his  services  on  board  the  Alexander. 
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hat  every  lawful  command  which  the  master  of  the  1884. 
id  ship  shall  isaue  for  the  goTemment  of  the  said  ship  j  "" 
c:kKan  tie  attended  lo. '  Slithly,  That  ho  one  bfthe  7^ 
id  oflScer*  khA  crew  shall  demand  or  ^e  rafitled  to  his  ^^' 
MM  %f 'IM^lM-t  prbteeS^  df 'tlif^'said  ^argb  iitkXt  fbk 
fkid  df  liier  (Mid  sftrip  idrTedl^  at  Ldnd^^atiA' her 
trgO(  Mtallb^tbef^:  told  Mod  deHi^i^dl^  atld  l!he  ttloney 
V  tfMriiMne  (KtMlly  ^f^eited  by  the  olnier,  Mr  ubteis 
iidiifflihlite  w^  and  trM^  t^rfbrm(ed  the  abdV^ts^im 
Med  tvojfiige^  riecot^g  <td  th«  true  hrteM  ilnd  "m^i^idg 
f^4liBfe  iMTtMes.  '  S^fttkhly^  Thai:  hi  aieertdhiitig' (fife 
It  jfM(SI&^  ^  tte  dakt  c&rgo  2/|^if  f Ae  t^wnpUHbh  df 
Mft^Wld  ^cryAge^;  «^tidn  chfttges'(th«T^  ^p^ified^'shttll 
b^di^UMetf  by  the6wndr.  Eighthly, That  erery  bAe  bf 
IT cM^  #fao<«bttll  not  return  in  the  sftid  «Mp  with  Mfe 
iit^^iepe  in"  the  e^eeff  death),  ^r  *#ho  ^all  deri^, 
r'HUR^  kitb  his  nmjetfty's  sfei'nce,  ^hddt  the^  dmseM 
r  Ibe  comlhaindmg  officer  of  the  said  ship,  the  H&ydlMy 
M^^  time  being  ftc,  Who  shall  plunder  &c.  any  thihg 
iibDgfalg  tb^^he  Mid  iihip,  c»^  tfab  ow^ier  id.  thereof, 
hilt'thei^  foiMt the  whble  of  his  Miate  ctf th^  s^d 
ugtyA^M^iOl  benefit  from  the  Mid  voyage:  INRhthiy, 
Huii  ffii^  owner  taiay  isett  the  said  eargdj  or  ah^iMtM: 
iMtoiift  irt  ii^iiy  timej  tthd  for  any  ^nriee  and  upon  fg^Ai 
IMM  %i8l'(ye  «lhall  thitik  fit,  Md  eith^  tipon  e^eldit  dr 
tlMte^fttiii  altd  either  before  oi"  aA^  the  anitkl  t)f  the 
riU  &Mp  HI  =the  poM6f  IrMdrm.  Tetithly,  OwMrs  ihiiy 
lidHetfrdtolheriiares  any  debt  EIeyerithIy,Ii^ida8et)f 
He  dtalb  bf  tttty  (tf  the  cretr,  the  eMeiitdHi  ftfe.  ^^  ndt 
l^'lA^elitifled  to  Dibrethan  the  dece^ed's  ^shai^  ertbe 
IM?)^ibceedit>f  such  part  of  such  cargo  its  shall  Yiit^ 
mm  obtained  while  the  deceased  party  was  personaUy 
iffvit^  on  board  the  said  ship  or  vessel.  TweUk:My^  "tbiit 
ID  fwson  should  have  a  claim  for  any  wagea,  save  his 
|u|M  nf  the  net  proceeda  of  the  said  cargo  to  accrue 
0  him  imder  theae  ortides.    The  intestate  left  the  pbrt 
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1834.  of  London  in  the  sh^p  JioyfiMstiifi/Jtme.  18^^jqb  a  whal- 
ing adventure  to  th^  South  '9da>>a^4hei^  \thb^  ship 
completed  her  carga  qf,  148  tonf^;*  Qmijhdat\  toyage 
homew^rdsj  after  hfL-^ng^  m  ^atn^^Mieeiae  ^f  ^fessters, 
hieen  compel^drto  put;  into, rS^V^Mi<i^nii«iifaali&ptMrts, 
she  was  repaiiaed  at  Maiii/^>  jap)d4hf^^pta]A!waa  cMiged 
to  sell  22  tons>  part  ot]herrfSVg%>tOfpfiy  ioiibet  iiepairs. 
She  was  afterwards ..  sqi  much  dwuigf^  9/t  4m!  fita^  jshe 
was  carried  into  a,&re^^poi;t  4^j.^be'^(M^'^^f>'3fbMr 
and  condemnedi  and  the,  i;^i|^der.  lof  f  ^er  rcal^i  was 
transferred  to  two^^esf^L^rjnt^^i^^r^'tQ/he  itrotigbt  to 

London.    The  iptestate^.i^,  wa^tico^i^'iK^m^tiiy  p^ 
formed  all  the  articles  ^,^lQtS{lt;i6fi^tiiop(t>£{tbft't:«ptaIn, 
assisted  in  transhippipgi^jjk  toi^s^fp^ti  9f^tb^\WKgpfio 
the  Akximderf,axid^y^JS^^x^<holf^^^ 
part  of  thecargp-oahis  vo/9gi9)ifaQ  £i>g<aite4:>btit>dittd  at 
sea  in  iybvei9»^r  1832>.^  sho;rt^4iim&.lm&rfilshe  aoayed 

ifi    LondOtf^s  .      >        r.,..|         ,;.,jl     ,,|     tsjl)        //or-       !»\,V.'«J,V\''SVV\'.*^ 

■  vx  .  '    1)1.  J  i     .'.  ;MUC.  .)'!  MiiO/f  /'^Hf  '.»/nM. 

Coi^^'for  it]BAjpI«Hntji£,  J  tJln  tbisi^a$e4hei!e{are^tfair6e 
pomts  forth^^i^oi^id^Atiopfolilhe^couitt:'  ]Kr8t^>  Would 
the  plaintiff  batie^ti^I^  to{  re^ovet^genemUjritoeQintty- 
fifth  lay  share,  of, the,  cars^  jS^co^dly^Isithfi'^DBSttictive 
clause  in  thoi  ar^ictf  s  ^  €m4itioQ!pr^cidait/>onanly'b 

qla^s^e  fpr.po^^qfUWf<l^«^9(^$nf^<*^^f^)^^ 

a^firp  9|lf  thp^(^9(^\si^f  t  to  cpntrittotkh  for  fineig&t 
fyx,pti^MPmh<^lP§A^^^  4ttjtOitt*iua8ifri>aiii«yf|hc 
^re^,^/^ef^^t}^rtml^h^>)^y«tev«»  dsftjaeesff 
9{^pj^^.aai,^a^,  sojdj  hftB^i»li«ed  iaport^  aldungh  the 
§|^p^^3^Qt..rjf(':|^be-.i9ailor^]lbok  t(»<h«cili^  fiife  their 
Ky^ff  ner;if jffl^^f^  t  tl|i<s^  :i^age,,nottotthe.sbiti  abd>  stoves, 
iRJIfiff^enH^e^lb^pofttrclofi  thecal 
t)^,  o^^efif^ ,  if^  4f i  the  aiiikHrst  eatninga  idefNenled  on* tiie 
return  of  the  ship,  either  the  owner  o^.the  .capti^in,  by 
choodng  to  chai^^th^  ^bip,  might  deprive  thai  crew  of 
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2ir  w^ge^4f  itb^  depc^A^d.  on  tht  teturn  of  the  ship.        1834. 
^ord^  I/jfndhu^Mi'CX'B'.  llie  captain  cannoii  by  any 
tr/of  Iw'ow^  deptiie'4  ^sailor  6f  the  benefit  of  his 
wlin^^  te^4il9tMee>,  if  he  diisdhai'^s  him  impro- 
riji oA^Ae^wy^liie iseiitiiled  to  bis  full  wages.    So, 
bir  HeHi  tfMii«blp'^^c^«%i-  %ltic)^^h^  hasrMeotitrol.]    Where 
iH|t*er-'hiMl  ^mOtUe^ifihip^^'fi^tty  ^hlch  the  cargo  is 
ippeA  afid  i^  lm)il^t>  homi^/ b^  i^ '^htitled  to  freight, 
Atiid^alioi' to'i^ag^s^^if 'Ale Hri&yi&g^'^aib  completed 
Omtitnujitkfrd'^i^^mii^         Bi^  If  a  Vessel  is  lost 
i  Aiiinddle  ^ykl^eidMf  therdbu'iiohftkct  for  wages  for 
einiidsitoyi^'ihe'is^aiikti  l<yiied  hiar  wiages,  with  one 
ftmi^eiui^ip&jmi^^hen'^til  of  tH^  vessel  &  saved, 
thv^B^lMi^ckx^tMi^H'^Uch  hd'liks  coiitributed  to 
i#^,tetfqrbal««i^^bM*fbi'Hiraf^]    Freight  is  earned 
tiitiiClM'|;o''a»ri^  Aot^h  it  iiiay  not  complete  the 
i]r«ge  intlheNsknle^^SBdK^^^X^d^v.  Luke{a)w[id  Cooke 
Jetmmgs{b)  show  that  in  the  absence  of  an  express 
MDtract  they  would  be  entitled.   [Lord  Lyndhurst  C.  B. 
'vifeuelttPlliB^^atid'ibe  dlrgo^^vfed'and  put  in  another 
Mfil/  Hieibkwn  lia^eirfitled'  (O  ^fi*eight;  but  are  the  sea- 
Miioiitbfediitonw^etff}'  If 'they 'follow  the  cargo, 
»duiimghtiii»le]MEMt>  tfy  tbeir^exi^riion,  they  are: 
ifloirimr.hfiitbad  tbe^bMefit  of  tNeif  labbnr,  and  the 
i&nM^este^^tajllfei<siiili0r$^^.^ftrtlieiigh  the  owner  can 
HfeaMhiB  Ai^hlv^ef^eameiVbamtot  insuie  their  wages. 
ffibfenin  i^akrl0^<e>>  IIa^iO^  L^dhwrMt  C.  &.  Thai 
^piitaBiiltwoiid«^^|UliH^  appigrto^fh^^ciuie  bfa  total  loss 
i|aBDe>t)K:«mi»ih^JosiM'hliirid  if 

dcUfioBiDito  iinquvey>lraflbt«^if)0 16^;^  irii  he  may  cbine 
prii  tii&  usrderwrkei^/' "^Hetie 'the  di^er  receh^s  the 
t|i0%8MlK«ah^  hbs'^edve^'ii^^i^^s  there 
tiie  tttlue ^f  th^  ctti^»;'ttfJd 'j^inS 
ii%n>]I>  In^^cicase'ofii  tot^  loss; the  jiektnai^  hi^  nbt* 
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1S84.  mm^  ViB  wages  i^  thiitia  mtt  soihrniwi^etA  tAwjcargo 
kali  l»e^  bnm^it  facHiie.  r  And  if  wag^^#Vyild  U  due 
gi^eraUyyiastk  taistifniiated  by  diOiktt^daiiM  airAe 

R<>^*  avtictev  that  ihe  cre#  ahre to  fae  paid^hot  byii«agfs,iKit 
|i^  kry:  shares,;  the  pUdntiff  kmiBt  b^  reinnnfcwtted  iifli  Ae 
iraq^  pivovidMi  for  by;  the  articles^  aa  to  idi»aeedad»^oiiit. 
'  irh6  d^firadinte rel^voh  tbedxth  dknae  o6ilm\aA:ln, 
'^(Ebat  not  (metitf  the  effideniandknwvi^  riikU'delHmdflr 
beiNititled  to.«hu  diane  ofl'the  itrft/prooeeclaiMnthiaisaid 
eaijgtt  iiptiif  the  arrival  of  tto  lASp  lorriveikeLai  Lmdtm, 
«Bid  herjeat^.iahattf.b&  therennridnaiidl  deUtetoed^  and 
tbe  mon^for  the  aaaM  fietiiaU j^  reoerrind  bjii  tbeiiwiler 
tek^'  fliit:  the  whole  articles  nustbe  kMked>t6  fioitfae 
tHie  oobstniotioiL  of  dMit  'eUiise;  whioh^tUl/depilid  on 
die  natuce  of  the  adirenltwey  die  olo^ect  of  ih^^yage, 
aiid  the  peenliar  contiogenoiea  that  must  hate  ibent  m 
tka  contemplation  of  the  parties.  ''The  iForda'af  a 
condition  shall;  he  liberally  expoonded  ioo  wBtm  the 
intexit  oi  the  partbs  4"  Com.  JDig.i  Condition  (E.),  and 
¥it  u  sufficient  if  the  substance  of  the  condition  be 
perfonined ;"  ib.  (Q.  14)  (a).  The  object  of  the  Yoyage 
itaa  to  obtain  sperm  oil,  and  the  substanoo  lof  die 
a|nree*ient  is,  that  die  cargo  should  be  de|iiw?ed.si 
Lonthn^  m>t  that  it  diould  arrive  in  asgr  .particular 
ship  there.  iBoUaHd  B.  Thfl  plirintiff^lbep!  reads 
^Adtip  orfViesselVin  the  aiitth  clausci  asiif  written-r^fcergo" 
in  I  the .  articles.]  :  >  The  articles  i  conteetpht^  w  f. other 
paiAifc  the  contingencies  of  the  vpyagei  and  it  iwMld  be 
moosteius  diat  the  condition  should  be  inteifit^ted  to 
mean  that  at  all  events  the  ship  should  arrive.    The 

,  («}  Then  Are  no  precbe  tediDical  words  required  ia  a  desd  lo  nak«  • 
f^ujatipa  »  cpnditioa  precedent  or  subsequent  i  for  the  s^ine  words  have 
heen  construed  to  operate  as  eiilier  the  one  or  the  other,  according  to  the 
nature  of  the  transaction.  The  question  must  depend  on  the  nature  of  the 
contract,  and  the  acts  to  be  performed  by  the  contracting  parties  |  fiiidUa 
▼.  £fiit  India  Compamy,  1  T.  R.  645. 
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intent  of  the  parties  gives  the  rule  of  eonttmctioti(  as  in  1834* 
Beaks  r.  Tkompmm  (a)^  where  the  \  mirineo :  alipidated 
in  the  articles  that  he  would  ^^  opt  be  onahcn^e  under 
any  pretence  without  leave  before  the  voyage  was 
ended/'  but  was  detained  on  ahore:  six  months!  by 
the  hostile  act  of  a  foreign  govemment  m-  tbe  oatfire  of 
an  embargo  I  and  Lord  EUenborougk'iBWBipf^^Jt  is 
materiai  to  obsenrethat  the  beug'CBi  bhorshere  nieant 
isi  by  referenee  made  in  the  aartioles*  to  ikui:.  stotute 
2  Geo.  2.  &  86^  and  37  Oed.  S.  o«  78^  and  the  pendtiea 
imposed  thereby^  a  bring  on  shone  aaalogonsrio  that 
which  is  the  object  of  penal  restraint  and  oorrectidn 
under  thoae  statutes^  vis*  a  departure  and  absence  froib 
the  ship  by  the  unauthorized  act  of  the  parfy  himself/' 
Yet  here,  where  the  substance  of  the  tontract  and  the 
reasonable  intent  of  the  parties  is  saitiafiedi  die'de^ 
fendant  contends  thf^  the^neautail  is  Miitlqd  toinotUi^. 
[Foajgiflfi  B.  That)  is,  to  nothing  on  thfrKrtid0sIi'iiie 
oourt  has  no  doubt  that  he  is  lentitled  ibr  Mtk  and 
labour  on  a  quantum  meruit  for  the  wyage  in  the 
Alexander.  Lord  LyndhursiC.  B.  The  difficulty  is 
to  get  out  of  the  terms  of  the  contract;  diat  i»the 
ground  of  decision  in  Appieby  v.  Doef«(A)«]i  In  ^Ap* 
pieby  T.  Dodi  there  was  an  intermediate  'Toyage^v  add 
the  ship  having  been  lost  oniihe  homeward  Toyigejii  the 
mariner  was  held  not  entitled  to  hlsiwafges  pro^rirtAr.on 
the  outward  voyage,  though  freight  had  been  «am^m 
it.  That  was  so  held  on  the  poliqr  of  Btoti  SVlOtfoi.^* 
c.  7d«  (c),  which  statute  Lord  Stowell,  in  a  subseqiuBt 

(a)  4  East,  546.  (6)  8  East,  300. 

(e)  That  act  is  entitled  "  An  act  for  preventing  the  desertion  of  seamen 
ffoni  fMddi  merchant  ships  trading  to  bis  roajeitj's  eolbnia  iiAl  jilmta- 
tions  in  the  Weti  hidiet,**  After  reciting  that  '*  seamen  and  marhteTy,  after 
entering  into  articles  to  serve  on  board  British  merchant  sh|p$  during  the 
▼ojrage  from  Great  Britain  to  his  loajeity's  colonies  and  pUntatbns  iii  llie 
West  Indies  and  back  to  Grwt  Britain,  frequently  deiert  in  ittoli  ccflbntcf,' 


judgment  of  hoed  StoweU  heptu,  "  this  u  a 
age,  in  vhtch  cargoes  euccessiveljr  taken  ia  a 
at  different  ports,  earned  fmght  for  the  oi* 
port  of  delivery  by  the  known  general  law  j 
same  general  law,  wagei  were  earned  bj  ti 
and  ireight  had  been  earned  in  three  preced 
to  New  South  Wales,  Batacia,  and  Bengali 
Id  Appleby  i.  Doda  the  articles  were  I 
monthly  wages  io  a  ship  bound  for  the  ports 
or  any  of  the  Wett  IntUa  Islands,  and  Ji 
return  to  London :  and  the  seamen  were  no 
or  be  entitled  to  their  wages,  or  any  part  I 
the  Brrivat  of  the  ship  at  the  port  of  dischi 
EUenborough  sud,  "  The  terms  of  the  sti 
general  and  include  the  present  case,  and 
say  against  the  express  contract  of  the  par 
seaman  shall  recover  pro  ratft,  although  tb( 
did  reach  the  port  of  disdiarge  named." 
In  that  owe  freight  was  earned  to  JtftuWn 
Wett  Indies,  but  not  wages.]  In  two  ancmym 
where  the  voyage  had  not  been  completed 
port,  but  there  were  intermediate  ports  of 
was  held  hy  Lord  So/t  that  the  saibr  wai 
wages  to  the  port  of  delivery  last  before  th< 
lose,  and  his  opinion  was  confirmed  by  a  cpi 
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A±uik  imimmemi'in^mt  8H(j[i';')iii'Wap^  depend 
i^l^r^kc^^^d'.'^aMi lk><M§!^a^t^  bri(i^ ?i(Ait&  the  ' 

SXi^'ifiirirtl€  die«di^i1(^:^'iAsrtd>&^^^iScf6Ad'^^^^  the 
ciiiliiEt  eantl^dl^Aii^^d^  ^  ^d  ^antiimi  ih^^tiit'  fdr 
I  ^htMtt  fin  Ihh  1  %'i^ei^^  ^  IsMf)  ^  ddi^iiltiitr^'  '^ With  the 
^adeinf^  ^t^inkHfiik  -^W  'h^'*;^^,  <ihk  ^  aHifcles  of 
ii^mi$mii|fl^^^'>^i^)#e!red''M*^  kidJ^^- [Lord  ' 
4JilW)tt*^C;'Bpv-.Tttete'4s^^ktt^  Wdm  for 

[^s^tA«n'  th«idMp$i^4bdt,  iH^relfbt'e  the  e^Okis  to 
in  Jl^^A^ftpocMti^lic^ilbi^ttbig  dm  ih  the 

im  v«i«^]^  Thi^ 'Mftij^A  ccMtVact"  ^an  'inrise  xAAy 
Mfitfi^' written comtfttfl  ij^at^ah Wd,  btit'tb^ i^hdhtiff 
^itfaiii^brtA^iAgilioiMe  dte  Ydl^  t^  Wfidfilk^t  of  the 
■l»dbt.  fl^jA^ii^HdOmi  Gimi'  Trie  fi^t  itatfeaction' 
diftr.>fPft^)^iaimlff  bay^'elll^e^'l^e  ctkkth^t^mdured, 
^i^lb&tet^Iii^v^<mi\\i^Ab{  ihykti^md^'AteLTe,  or 
«bt)4lteiioUlM^'|cdrifr^Ot^  j»A)V^,  tm[Q:^rii  ^nUUedm  ' 
ttOfDAnttik  iM^lt<6^Hti}'^aut^th^'^s%'tiib^ 
4ttl«»«ll^8ly^hiMt«'A<d(^^hillfriFh)tti  V^^erihg ' 
i'wbfkikmmcAi^li^^ihkhi&HBp^dS^        T&eh  Ab  ' 
Mblodio  ^hoh|(W«k5k^  «liuk%i^'«!Efckeh^|eth^t«;*ahd^' 
faMhitliiii^\^bil[dkidMrf  u^  to4^t%tlbbd^  dt'  tb^'  tim^^ ' 
niitlwcMbidoreaJt}  t^i^;^E>f^()^{dn1!lP  ^Sh^ljntWib^^^^    i 

/^ih&llitd)   <)]/>   'uAii:^    Jil)  ;Jwil  ^}«A\  Irio.  I  yJ  I>^kI   >j*' 
MiVem.  737.  .That  was  ^  bill  .filed  against  the  owners  bxr  the  eie- 

"""Hof  the  captain,  to  be  reimbursed  the  sums  of  money  wmch  lie  had 

HW|J,hJLfi,  i^  v|ie, f OH  T9pQttftd4  Loti^ayi^,  7^9^  ^  TJH5.-P»noclk»«  d«-  ■ 
''••d  Uitt  the  owners  shoald  pay.  j  n  i')'::,r.  .  •» 

(^  It  is  believed  that  this  point  was  ooo/^eded  Uy.  t|i«  defoodftiClsinpr 
**>Hiieoeasary  to  d^cjdeoD.i^      ,  ;.-.   ».••  .•:»m  »,•»(•'>    •*  • 

(0  See  Ea/cin  ▼.  TTmhi,  S Ssp* 7[.  >   j/     .     .,      »•  .  j ..  i,.  i  t  ♦.,  i 
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1884.  But  if  the  terms  made  use  of  are  plain^  the  court  will 
not  supply  an  intention  to  the  parties ;  that  is  not  con- 
sistent with  the  expressions^  "  Quoties  in  verbis  nulla 
est  ambiguitas,  ibi  nulla  expositio  contri  verba  expressa 
fienda  est.**  In  Rickman  v.  Carstairs,  diere  was  no 
doubt  that  it  was  intended  that  a  policy  should  protect 
a  vessel  on  a  voyage  to  Africa,  but  as  the  intention  was 
not  plainly  stated  in  the  policy,  the  court  would  not 
give  it  effect.  The  contract  for  seamen's  wages  must 
always  be  strictly  construed;  for  though  any  other 
contract  for  service  may  be  verbal,  this  by  S  Geo,  S.  c. 
36.  must  be  in  writing,  "  in  order  to  prevent  the  mis- 
chiefs that  frequently  arose  from  the  want  of  proper 
proof  of  the  precise  sums  upon  which  they  engage  to 
perform  their  service  in  merchant  ships*'  (a).  The  im- 
portant clauses  in  the  articles  from  which  the  contract 
is  to  be  gathered,  are  the  sixth,  coupled  with  the 
seventh  and  the  twelfth;  all  the  other  clauses  are 
merely  confirmative.  In  the  sixth  clause  **  until"  must 
be  understood  as  ''  unless,'*  and  the  other  clauses  are 
consistent  with  that  construction.  The  clause  enabling 
the  owner  to  sell  elsewhere,  is  an  exception,  and  does 
not  control  the  clause  so  as  to  prevent  the  construction, 
that  the  plaintiff  shall  not  be  paid  unless  the  ship 
arrives  in  London  and  the  cargo  be  there  sold. 
[Vaughan  B.  It  seems  to  be  inserted  to  enable  the 
master  to  decide  on  the  expediency  of  finding  a  good 
market  before  the  ship  arrives.]  The  seventh  clause 
as  to  the  distribution  of  the  proceeds,  is  on  the  suppo- 
sition of  a  safe  arrival  of  the  vessel:  it  begins  ^*  that  in 
ascertaining  the  net  proceeds  of  the  said  cargo  upon 
the  completion  of  tiie  said  voyage,  there  shall  be  charged 
by  the  owner  &c."  There  is  no  provision  for  any 
probable  loss.  The  first  five  clauses,  which  relate  to 
the  duty  and   liberty  of   the  mariners,    on  each  of 

(a)  Abbott  on  Shipping,  4SS,  5th  edit. 


Jsasm 


m  THi  Fourth  Yiar  of  WILLIAM  IV. 

ich  an  action  would  lie  for  breach  of  duty,  all  refer  18S4* 
lie  ship  RoffoUsi.  [Chmey  B.  Does  any  contract 
seamen's  wages  apply  to  any  ship  except  that  on 
idi  they  embark?]  No:  but  this  is  more  of  a  part-  ^^' 
•hip  adventure  (a)  than  a  contract  for  wages,  and 
ve  ia  no  authority  for  saying  it  is  not  an  insurable 
^rest.  The  object  of  it  is  not  a  sendee  by  the 
bn  as  hired  servants,  but  to  contribute  their  labour 
capital  in  a  joint  adventure,  and  to  have  an  interest 
the  profit  depending  on  their  exertions.  All  parties 
itemplate  a  risk.  The  object  of  the  owners  is  the 
iety  of  the  ship,  and  for  this  purpose  they  make  the 
mmeration  contingent  on  her  return  in  safety;  the 
viners  are  content  to  run  that  risk,  in  the  hope  of  a 
Mdble  profit  in  a  ninety-fifth  share.  If  the  construe- 
on  which  the  defendant  seeks  is  not  to  stand,  the 
>ids  ''to  be  brought  in  the  said  ship"  must  be  erased 
in  the  first  clause ;  and  in  the  sixth,  instead  of ''  the 
hral  of  the  said  ship  or  vessel,"  die  arrival  of  the 
SO  must  be  supplied.  The  same  public  policy 
cli  makes  the  wages  of  sailors  not  insurable,  sane- 
a  this  construction  of  the  clause,  in  order  to  insure 
l3est  exertions  of  the  crew  for  the  safety  of  the 
^  S  "  for  if  the  mariners  had  their  wages  where  the 
^  perishes  by  tempest,  they  would  not  use  their  en- 
^<mrs  nor  hazard  their  lives  to  save  the  ship  (A).*' 
^'^e  b  no  pretence  for  imputing  fraud  or  oppres- 
^  in  these  articles,  and  it  appears  by  the  articles 
^e  fishers  in  HoUand{c)f  that  such  a  stipulation 
^lot  considered  unreasonable  by  the  mariners 
Eictielves;  ''for  as  in  the  whale  fishing  trade,  the 
^   goes  out  clean  and  returns  full,  the  salvage  is 

'i    Wilkiiuen  ▼.  Frtuier,  4  £sp.  183,  amb,  cont, 

*>   1  Sid.  179  and  236. 

^)  See  Scoresbj's  Voyage  to  the  Arctic  Regions,  toI.  it.  278,  cited  in 
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1834*  so  high  that  it  is  not  worth  while,  it  is  therefore 
reasonable  that  the  captain  and  crew  should  have 
nothing  on  the  goods."  But  if  there  is  any  hard- 
ship in  the  contract,  it  is  not  greater  than  in  cases 
where  the  owner  cannot  recover  any  freight  because 
the  ship  has  not  arrived  at  a  stipulated  port  of 
delivery,  as  in  Cook  v.  Jennings  (a),  which  was  an 
action  of  covenant  on  a  charter-party  of  affreight- 
ment on  a  ship  from  Liverpool  to  Wyburgh^  and 
back  to  Liverpool;  the  freight  to  be  paid,  one-fourth 
in  cash  on  her  arrival,  and  the  remainder  by  bill,  ac- 
cepted at  four  months.  The  ship  was  lost,  after 
having  performed  great  part  of  her  voyage  homewards, 
but  before  her  arrival  at  Liverpool;  and  Lord  Kenyan 
in  giving  judgment  said,  ''the  question  is,  whether  or 
not  the  owner  can  enforce  payment  of  the  money 
under  this  contract,  not  having  carried  the  goods  to 
Liverpool,  and  the  defendant  having  only  undertaken 
to  pay  on  their  delivery  at  Liverpool;  in  answer  to  this 
action  the  defendant  has  a  right  to  say,  "  non  haec  in 
foedera  veni."  So,  in  Bright  v.  Cowper{b)f  where  the 
covenant  was,  that  if  the  plaintiff  would  bring  his 
freight  to  such  a  port,  the  defendant  would  pay  him 
such  a  sum,  and  part  of  the  goods  were  taken  by  pi- 
rates, and  the  residue  were  brought  to  the  place  ap- 
pointed, the  court  held  that  the  defendant  ought  not 
to  pay  the  money,  because  the  agreement  was  not  per- 
formed. As  to  the  owner  being  able  to  insure  his 
freight,  he  buys  his  indemnity  with  money;  the  mariner 
would  be  in  the  same  state  if  a  like  deduction  from  his 
wages  were  made  for  an  indemnity,  but  he  has  no 
right  to  complain,  as  he  pays  no  premium.  This  is 
conformable  to  the  legal  principle  on  which  wages  de- 
pend, for  if  freight  is  the  mother  of  wages,  safety  is 

(a)  7  T.  R.  381. 

(6)  1  BrowDl.  21,  cit.  Abbott  on  Shipping,  319,  5th  edit. 
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be  mother  of  ireight;  and  the  ship  not  havuig  arrived       I8S4. 
1  safety  at  London^  her  port  of  discharge^  no  freight  is      ^"^ 

•f  ESSE 

iiie,  and  as  wages  depend  on  freight,  the  articles  do  v. 

K>  more  than  the  common  principles  of  law,  and  no 
niges  are  due.  Where  a  ship  set  out  on  a  trading 
royage  to  the  coast  of  Africa,  and  thence  to  America, 
bat  before  that  was  to  cruise  as  a  privateer,  an  officer 
^ho  had  engaged  to  serve  on  board  for  certain 
^DOQthly  wages  during  the  voyage,  one  half  of  them 
to  be  received  at  the  port  of  deUvery  in  America^ 
^d  the  other  at  the  port  of  discharge  in  Great  Bri' 
'^'ii,  and  also  for  a  share  of  all  prizes,  admitted  by  him 

*  liave  been  received,  was  held  not  to  be  entitled  to 
y  ipart  of  the  wages,  where  the  ship  was  taken  before 

*  crompleted  her  voyage,  although  he  had  been  sent 
f  her  before  her  capture,  as  prize-master  on  board 

taken  in  the  voyage;  Lord  Mansfield  saying, 

question  is,  whether  the  plaintiff  can  now  make 

€3emand,  in  the  nature  of  wages,  for  the  time  he 

^      the  care  of  the  prize.     The  §hip  sets  out  in  a 

^^^>le  capacity,  she  is  to  perfonn  a  trading  voyage, 

*  before  that  she  is  to  cruise  three  months  as  a  pri- 
^^er;  all  demand  on  account  of  the  trading  voyage  is 
^^ ;  but  in  her  character  of  privateer  the  crew  are 
&tled  to  no  wages;  they  all  run  equal  risks,  and  take 
^^tr  ychance  in  their  .respective  shares  in  prizes;'*  Aher^ 
^"Sf  V.  ljandale{a).  So  in  Fm.  Ab.  tit.  Mariner, 
*^.  pL  15(6)."  If  the  ship  do  not  return,  but  is  lost 
f  tempest,  the  mariners  shall  lose  their  wages,  for 
''^QYwise  they  will  not  use  their  best  endeavours,  nor 
•^arf  their  lives  to  save  the  ship."  So,  where  a 
i^lor  contracted  to  have  wages  provided  he  pro- 
^^^ed,  continued,  and  did  his  duty  as  mate  in  a  ship 
^'^f^  Jamaica  to  Liverpool,  but  died  before  the  voyage 
^oded;  it  was  held  that  no  wages  could  be  olaimed, 

(a)  Doog.  590.  (6)  Vol.  zv.  9354 
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18M.  either  on  the  contract  or  the  quantum  meruit;  Cutier 
'v.  PaweU(a).  These  cases  show  there  is  nothing  un- 
reasimabie  in  the  stipulation,  because,  if  there  had 

Rot.  beeh  no  articles,  the  principles  of  law  would  m  die 
same  manner  restrict  the  seaman  from  recoverii^  ha 
wages*  Where  the  contract  was  for  a  voyage  to  New^ 
foMdland  to  take  in  a  cargo,  and  thence  to  Spm 
or  Portugal^  or  some  part  of  the  MetUterraneoM^  aod 
the  ship  was  taken,  after  loading  at  Newfoundland^  bot 
before  its  arrival  at  any  port  of  dehvery,  it  was  held 
that  the  contract  was  entire,  and  no  freight  nor  wages 
due;  Hemdman  v.  Bau}den{b).  This  case,  by  subeti- 
tuting  "  the  South  Sea^  for  *'  Newfoundland,'"  exacdf 
resembles  that.  But  Appleby  v.  Dods  is  Cixiclunve  ki 
favour  of  the  defendant,  and  it  is  stronger  than  in 
present  case,  because  freight  was  there  earned  for  the 
in^rmediate  voyages,  and  therefore  wages  would  hare 
been  due,  if  they  had  not  been  excluded  by  the  exprea 
terms  of  the  contract  There  is  nothing  in  the  judgmeBl 
of  Lord  EUenboroiligh  to  show  that  the  case  depended 
on  37  G.  3.  c.  78.  but  on  the  terms  of  the  contract,  wbich 
were  general.  [  Vaughan  B.  The  articles  are  in  a  sche* 
dule  to  the  act,  37  6. 3.  c.  73.]  Then  we  have  die  sane* 
tion  of  the  legislature  as  to  their  form,  and  they  ire 
treated  as  generally  applicable  in  Abbott  on  Ship* 
ping(c).  [Gnmey  B.  The  statute  makes  it  peremptoqr 
in  voyages  to  the  West  Indies,  and  then  die  parties  it 
other  voyages  adopt  them.]  In  Beale  v.  Thompioi^{ii 
the  freight  had  been  earned,  and  because  the  absenee- 
of  the  seaman  was  involuntary,  it  was  held  that  he  wi» 
endded  to  wages.  [Lord  Ltfndhurst  C.  B.  Suppoi^ 
that  in  the  ordinary  case  of  a  charter-party  the  shqp  '^ 
lost,  and  the  cargo  transhipped  to  anodier  vessel,  Jt^ 
would  not  be  bound  to  pay  freight  on  die  diarter-pfl^'t 

<ft)  6  t.  R.  320.  (6)  S  Burr.  1844. 

(c)  Appco.  493^.5Ui  edit.  (d)  4  East,  546  ;  1  Ikfir,  199,  &  ^ 
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mt  on  the  implied  contract ;  for  if  the  goods  are  ac-  1884. 
i^tedy  it  has  never  been  disputed  that  the  owner 
vtnild  be  liable  to  pay  freight  for  them^  though  by 
hdr  having  been  shipped  in  another  vessel  by  the 
siptain,  it  may  happen  that  the  charter-party  has  not 
been  complied  with.]  But  it  has  never  been  decided 
tluift  if  the  ship  is  lost  the  freight  is  payable.  [Lord 
I^pMurst  C.  B.  Freight  would  be  paid  on  the  implied 
oontracty  if  the  goods  are  delivered  by  another  ship,  though 
it  lias  not  been  earned  under  the  charter-party.]  Here 
there  is  a  written  contract;  the  plaintiff  cannot  resort 
^  sn  implied  contract,  [Gumey  B.  Though  strictly 
feakiiig  no  freight  is  here  eamedi  the  owner  has,  by  the 
^(vit  adventure,  to  receive  a  value  which  is  equivalent  to 
^  ft«igfat,  for  the  use  of  the  vessel  fitted  out.  The  de- 
viant must  stand  on  the  express  words  of  the  con- 
•3  The  defendant  relies  on  the  words,  and  the 
cases  were  cited  in  answer  to  the  suggestion  of 
vcl^ip  to  the  plaintiff,  because  they  show  that  it  is 
Kftonable  that  wages  should  not  be  due,  where 
^S^^t  is  not  earned.  Lord  SioweU{a)  calls  such  sti- 
l^tioDs  illegal,  citing  Buck  v.  RaaUn$on(b\  to  show 
^  t]ie  Adnuralty  Court  decided,  that  even  where  the 
KKicn  had  given  bonds  to  the  master  not  to  demand 
f  "^rages  unless  the  ship  returned  in  safety  from  a 
f^^  to  die  EoMt  Indies,  and  she  was  lost  in  the 
'^^fey,  after  delivering  part  of  her  outward  cargo, 
^  they  were  still  entitled  to  wages  for  the  outward 
r^^,**  and  he  says  the  payment  to  the  mariners  was 
■^^Kied  by  the  House  of  Lords;  but  the  question  be- 
*^  the  House  of  Lcnrds  was,  whether  the  lord  keeper 
^^ghi  had  properly  dismissed  the  bill  of  the  captain 
^pSnst  the  East  India  Company,  the  owners,  for  reini« 
ki^Miient  of  wages  which  he  had  been  compelled  to 

(•)  In  tbe  cMe  of  tbe  JiUuma,  2  Dods.  211 ;  2  Bro.  PatI.  C  lOS. 
(i)lBro.  Ptfl.C«t.ia7« 
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1834.  pay  by  the  court  of  admiralty.  [Vaughan  B.  They 
reversed  both  orders,  and  gave  leave  to  appeal  to  the 
delegates.]     Lord  Slowell  also  relies  on  Edwards  ?. 

^^*  Child{a\  in  which  Lord  Holt  was  said  to  have  decided 
in  the  same  manner  as  Btick  v.  RaicUnson,  but  that  was 
a  divided  voyage.  On  both  these  cases  it  is  observed 
in  Abbott  on  Shipping  (6),  that  the  author  was  at  a  loss 
to  find  any  principle  upon  which  a  court  of  admiralty 
could  have  held  these  bonds  to  have  been  void|Or 
have  thought  seamen  entitled  to  more  than  a  propor- 
tion of  the  advance  money,  unless  the  bonds  were 
deemed  to  have  been  obtained  by  oppression  or  fraud. 
Again,  the  judgment  of  Lord  Stmvell  in  the  case  of  the 
Neptune  {c)  is  not  consistent  with  that  in  the  case  of 
the  Juliana{d)\  he  says,  "  The  maxim  that  freight  is 
the  mother  of  wages,  though  generally  received  like 
most  other  maxims  delivered  in  figurative  terms,  ce^ 
tainly  is  not  formed  with  real  and  strict  accuracy. 
For  the  natural  and  legal  parents  of  wages  are  the  ma- 
riners' contract,  and  the  performance  of  the  service  co- 
venanted therein;  they,  in  fact,  generate  the  tide  to 
wages."  Here,  then,  he  admits  that  the  wages  are 
controlled  by  the  contract  of  the  parties,  and  differs 
from  himself  in  the  case  of  the  Juliana,  "  where,"  be 
says,  '^  the  payment  of  wages  is  generally  dependant 
on  the  payment  of  freight;  if  the  ship  has  earned  its 
freight,  the  seamen  who  have  served  on  board  the 
ship  have  in  like  manner  earned  their  wages;  and  as 
in  general,  if  a  ship,  destined  on  a  voyage  out  and 
home,  has  delivered  her  outward-bound  cargo,  bat 
perishes  in  the  homeward  voyage,  the  fireight  for  die 
outward  voyage  is  due,  so  in  the  same  case  the  seamen 
are  entitled  to  receive  their  wages  for  the  time  em- 
ployed in  the  outward  voyage,  and  the  unlading  the 

(a)  2  Vera.  727.  (6)  Page  448,  5lh  edit, 

(c)  1  Hagg.  227.  {d)  2  Podf  •  Adm.  R.  504. 
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cargo,  unless  by  the  terms  of  the  contract  the  outward  1834. 
and  homeward  voyages  are  consolidated  into  one.  As 
to  uniil,  it  is  not  a  term  of  postponement,  but  a  condi- 
tion precedent.  [Lord  Lyndhurst  C.  B.  It  is  clear  from 
the  schedule  to  37  Geo.  3.  that  it  is  not  intended  by 
the  legislature  to  be  a  postponement,  and  as  the  words 
of  the  agreement  are  adopted  from  the  statute,  they 
therefore  must  receive  the  same  interpretation.]  Lord 
Siawell,  upon  these  contracts,  observes: — "  Mr.  BeU 
seems  to  think  that  if  the  agreement  were  more  clearly 
expressed  it  would  be  held  effectual  in  Scotland.  The 
probabihty  of  such  an  expectation  is  not,  I  think,  forti- 
fied by  what  immediately  follows,  that  in  the  case  of 
Ross  v.  Glassfordy  in  which  the  party  founded  upon  a 
custom  in  a  particular  port  to  make  such  agreements, 
the  court  declared,  that  if  such  a  practice  did  exist,  it 
was  highly  to  be  disapproved  of,  as  fraught  with  inhu- 
manity, and  destructive  to  trade,  and  that  it  was  time 
it  should  be  corrected.  If  so,  clearness  of  expression 
Sot  such  a  purpose  would  not  be  likely  to  facilitate  its 
reception/'  [Lord  Lyndhurst  C.  B.  Mr.  Bell  cites 
Morrison  \,  Hamilton  as  an  authority  for  the  hmita- 
tion  of  the  right.  The  point  in  controversy  is  about 
"  unless^  and  "  until;"  if  unless  were  inserted,  it 
would  not  be  a  mere  suspension  of  right.  Lord 
Stowell  cites  Bell  as  a  text  writer,  but  relies  on  the 
Scotch  cases.  The  balance  of  authorities  stands  thus: 
the  Scotch  courts  are  equally  competent  to  put  a 
construction  on  articles  as  our  courts  are.  Then  on 
one  side  Appleby  v.  Dods  is  decided,  on  the  other, 
Morrison  v.  Hamilton^  together  with  that  decision  by 
Lord  Stowell,  The  point  which  weighs  with  me  is, 
tfiat  in  Appleby  v.  Dods,  where  it  was  decided  that 
the  construction  of  the  articles  in  stat.  37  Geo^ 
3.  c  73.  is  that  which  the  defendant  contends  for 
here,  so  that  when  these  words  are  adopted  from  the 


tweeo  the  contta  of  adminlty  and  comn 
dneette  tone  of  Rie.  S.  snd  caused  the 
«t  1.  c.  5.,  and  15  Am.  ft.  e.  8.  to  define 
the  admiralty  jiirisdiction(c}.  Since  dwM 
cegmsanoe  of  that  conit  baa  generally  beei 
pMhibitkm;  the  Mariner'i  case  <(Q,  Opjf 
Day  1.  Serleif),  Anon.  [g\  In  the  JmU 
the  coart  of  admiralty  dedded  that  a  bom 
Ae  payment  of  wages  conditiona],  on  the  i 
ship  to  the  poet  of  discharge,  was  ill^id;  t 
which  is  begun  there  on  the  agreement  I 
under  seal,  a  prohibition  shall  go  to  the  adi 
Hotee  T.  Nappterif).  The  case  of  the  Jm 
dm,  was  eorun  non  judice.  {Lord  Lym 
The  parties  did  not  dispute  the  juriadieti 
case  is  coram  non  judice  if  the  judge  b 
diction  to  dedde,  though  the  parties  do  i 

(a)  lDodi.Ad<ii.  B.»t. 

(ft)  la  E^HiM  *.  EoK  ImIm  Cwpuqr  **  chHtcr 
"  <hit  (olil  HI  dayi  after  Ibe  diip  riMll  hna  letond 
Idndim,  Bad  amie  ■  rigLil  lod  fall  diichirgB  of  all  bar  ladi 
■re  not  lo  pay,  nor  to  ba  liable  to  an;  of  the  lunu  of  ooo 
freight,"  it  being  the  iolent  of  the  partiei  that  if  tbe  ihi 
chher  hi  bcr  oatmrd  or  horaewird- bound  Tojagr,  noMq 
bj  tfa*  eomfimj.  The  ahip  wai  dedared  not  Kavatb] 
port  nf^iMlMige,  and  tbeiekfi.  The  Lwd  ChMicellor  K 
"  tbougli  Iba  charter-pailj  ii  u  pciuwd  that  aothtng  caM 
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tb^^t  defect.    [Vaugkan  B.  The  judge  also  adminis-       18S4. 
justice  to  a  sailor  by  a  different  standard  than 


t  ^^  has  been  assimilated  to  the  case  of  freight,  which 
*  18  said  would  not  be  earned;  but  on  these  articles 

I  ^^ht  would  be  earned  when  the  cargo  has  arrived 
*^  been  accepted.    [Lord  Lyndhurst  C«  B.   If  tlial 

^  80^  wages  necessarily  follow.]     The  word  until  is 

(a)  TT.lLsai. 


to    other  people,  because  he  says  nauta  non  legit  ut  «. 

devicus.]    Therefore  the  parties  are  bound  by  their        ^^' 
contract  according  to  the  common  understanding  of 
ttie  terms.  Poihier  says  there  are  four  modes  of  hiring 
seamen,  one  by  the  voyage,  the  second  by  the  month, 
the  third  by  the  profits,  the  fourth  by  the  freight,  and 
only  diose  engaged  under  one  of  the  first  two  modes 
are  eotided  to  recover  wages. 

Comffn  in  reply.  Hinoe  v.  Nappier  does  not  affect 
the  question,  because  as  the  owner  did  not  move 
fer  a  prohibition  the  jurisdiction  of  the  court  was  not 
&pttted.  Neither  do  the  cases  cited  touch  the  con« 
Binictbn  of  this  clause,  because  they  are  all  on  articles 
^ipBcable  to  the  voyage  in  each  particular  case ;  and> 
eioept  in  Cutler  v»  Powell^  the  voyage  out  and  home 
t  lud  not  been  performed ;  but  here,  the  voyage  to  the 
f  ^A  Sea  and  back  to  London  has  been  completed, 
*Bi  the  cargo  when  delivered  has  been  accepted.  In 
(^i(  V.  Jefmings{a\  the  vessel  never  reached  Liverpool^ 
^fc«e  the  cargo  was  to  be  delivered.  [Lord  Lynd^ 
i*^  C.  B.  There  the  action  was  on  the  charter* 
purty,  and  it  was  decided  that  such  action  did  not  tie^ 
^'ccattse  the  terms  of  the  charter-party  had  not  been 
^  petfenned.]  The  only  case  decided  on  this  clause^ 
jf  which  is  adopted  irom  the  stat.  37  Geo.  3.,  is  the  case 
L^  of  the  Juliana^  and  that  is  expressly  with  the  plaintiff  | 
Appleby  y.  Dods  was  decided  on  a  different  point. 


I  lus  may  oy  nnaing  anocaer 
ca^  bM  arrived,  an  action  may  be  main 
freight.  The  safe  arriva]  of  the  cai^ 
of  the  contract,  and  it  would  be  suffidi 
neral  rule  that  the  performance  of  the  i 
ctmtract  is  enough,  eren  in  words  of  coi 
Dig.  tit.  Condition.  In  Appleby  v.  Do 
about  desertion  makes  the  diatinclion  bet 
fonnance  of  the  voyage  and  the  arrival  ol 
ship;  though  in  that  case  there  were 
voyages,  the  substantial  agreement  waa 
out  and  home.  [Lord  Lyndhurst  C.  B.  ' 
in  which  the  party  would  have  been  eat 
for  the  voyage  had  it  not  been  for  that 
the  decision  of  the  court  in  Aj^leby  v. 
that  clause  is  against  the  pluntiff's  cl 
case  the  "  port  of  discharge  above  met 
have  meant  London.  There  are  predi 
words  quoad  this  question;  there  we: 
voyages,  and  freight  earned  at  three  p 
akildr  would  have '  been  entitled  to  wag 
of  them,  though  the  ship  was  lost  od 
from  the  third  place.]  The  contract  tb 
no  seaman  should  be  entitled  to  his  wagei 
thereof  until  the  arrival  of  the  ship.  1 
material  words  t«  exclude  the  mariner  fri 


Rot. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  645^ 

thereof,"  was,  that  the  voyage  was  divisible  there,  it  is       18S4. 
not  so  here.]    The  whole  voyage  is  performed,  though        j 
not  in  the  same  ship.     [Lord  Lyndhur$t  C.  B.   The  v. 

intermediate  voyage  was  performed  in  Appleby  y. 
Dods.]  "  Any  part  thereof,"  are  very  material  words 
to  exclude  the  mariner  from  recovering  wages  for  in* 
termediate  voyages,  to  which  he  would  have  been  en- 
titled if  that  had  been  struck  out.  The  case  of  the 
Juliana  has  been  treated  as  an  authority  by  the  AmC" 
rican  courts  since  Appleby  v.  Dods,  and  is  recognized 
in  p.  488,  of  an  edition  o{  Abbott  on  Shipping  by  Judge 
Storey,  who  cites  Johnson  v.  Sims,  Peter^B  Admiralty 
Reports,  and  Swiji  v.  Clark,  15th  Massachussetfs  Re- 
ports. 

Cur,  adv.  vuli. 

The  judgment  of  the  court  was  now  delivered  by 
Lord  Lyndhurst  C.  B. — This  was  an  action  brought 
by  the  administrator  of  Jesse,  a  mariner,  to  recover  a 
sum  of  money  claimed  to  be  due  for  services  on  board 
a  vessel  called  the  Royalist,  while  on  a  whaling  adven*- 
ture  to  the  South  Sea.  By  the  articles  it  was  stipu* 
lated  that  the  intestate  should  receive  a  certain  share 
of  the  net  proceeds  of  the  cargo,  which  should  be  pro* 
cured  and  brought  in  the  said  ship  to  London.  In  the 
articles  were  the  following  stipulations,  on  which  the  ques- 
tion turns : — "  That  no  one  of  the  ship's  company  shall 
be  entitled  to  his  share  of  the  net  proceeds  of  the  said 
cargo  until  the  arrival  of  the  said  ship  at  London,  and 
her  said  cargo  shall  be  there  sold  and  delivered,  and 
the  money  for  the  same  actually  received  by  the  owner; 
nor  unless  he  shall  have  well  and  truly  performed  the 
above-mentioned  voyage  according  to  the  true  intent 
and  meaning  of  these  articles."  The  vessel  proceeded 
on  her  voyage  in  the  siunmer  of  1829,  and  procured  a 
cargo  of  oil,  but  was  so  much  damaged  by  tempes- 
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18S4.  tuous  weather,  that  when  taken  into  port  in  the  Ue 
of  Timor^  for  repairs,  it  was  found  impossible  to  ie« 
pair  her  there  or  elsewhere,  and  she  was  in  ccmis* 

^^*        quence  condemned ;  some  part  of  the  cargo  had  beeo 
sold  before  to  pay  for  repairs  at  Manilla,  but  what 
remained  after  she  was  condemned  was  transhipped 
into  two  vessels ;  one  part  into  the  Hope,  the  other 
part  into  the  Alexander,  that  came  by  way  otBaiariM, 
The  intestate  embarked  with  that  part  of  the  cargo 
which  was  put  on  board  the  Alexander,  but  died  be- 
fore the  ship  reached  London,    The  question  is,  whe- 
ther, under  these  circumstances,  his  administrator  eaa 
recover  his  wages  ?     Now  that  right  depends  entneiy 
on  the  contract ;  and  I  know  no  principle  by  which  a 
contract  entered  into  by  mariners  is  to  be  constmed 
differently  from  those  made  among  other  persons.  The 
language  here  is  clear  and  distinct,  that  he  is  not  to 
receive  his  share  of  the  cargo  till  the  arrival,  not  of  the 
cargo  only,  but  of  the  vessel,  in  the  port  of  London  f 
and  we  are  of  opinion,  that  in  this  contract  this  adm- 
nistrator  is  not  entitled  to  recover.    Nor  is  this  the  fint 
time  that  the  question  has  been  brought  before  a  court; 
for  the  stipulation  in  Appleby  y.  Dads  (a)  is  in  sub- 
stance the  same  as  the  present.    That  was  a  voyage 
"  for  the  ports  of  Madeira,  any  of  the  West  India 
islands,  and  Jamaica,  and  to  return  to  London,  at 
monthly  wages ;    and  it  was  agreed  that  no  seaman 
should  demand  or  be  entitled  to  his  wages,  or  any 
part  thereof,  until  the  arrival  of  the  said  ship  at  die 
above-mentioned  port  of  discharge."    The  ship  sailed 
with  a  full  cargo  to  Madeira,  and  thence  to  DomimeOf 
and  afterwards  to  Kingston  and  the  West  Indies,  Pert 
Antonio  in  Jamaica,  and  then  proceeded  to  Martk 
Bray,  in  the  same  island,  delivering  goods  uid  taking 

(a)  s  East,  soo. 
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I  a  new  cargo  at  each  port  successively^  and  earning  18S4. 
mght  in  the  first  two  stages  of  her  voyage.  The 
Up  set  sail  from  Martha  Bray^  her  last  port  of  de- 
very  in  Jamaica^  but  was  lost  on  that  her  homeward 
c^age.  It  is  clear  that,  independently  of  any  express 
tipulation,  freight  having  been  earned  at  each  port  of 
jefivery,  the  mariners  were  in  that  case  entitled  to 
rages  pro  rati.  The  question  was,  were  the  mariners 
ntitled  to  wages  in  such  case,  notwithstanding  the 
ontrary  stipulation  in  the  articles,  the  terms  of  which 
rere,  that ''  no  seaman  &c.  shall  demand  or  be  entitled 
d  his  wages,  or  any  part  thereof,  until  the  arrival  of 
he  said  ship  at  the  port  of  discharge,  and  her  cargo 
leKvered  V  At  first,  at  nisi  prius,  Lord  EUenborough 
bcmgbt  the  stipulation  so  precise  that  the  mariner 
oald  not  recover,  and  accordingly  nonsuited  the  plains 
iff;  and  on  motion  for  a  new  trial  the  court  of  King's 
3mch  confirmed  his  opinion,  being  clearly  of  opinion 
hat  the  stipulation  was  express  and  precise ;  that  un« 
BIS  the  ship  arrived  in  London  the  mariners  were  not 
sntitled  to  wages.  But  in  opposition  to  this  case, 
iUch  was  decided  in  a  court  of  common  law,  the 
ane  of  the  Juliana  in  1822  (a)  was  quoted,  in  which 
Lord  Siowell,  then  judge  of  the  court  of  admiralty, 
a  defivering  his  judgment  drew  a  distinction  be* 
meen  courts  of  common  law  and  a  court  of  equity, 
D  the  following  words:  '^A  court  of  common  law 
rorks  its  way  to  short  issues,  and  confines  its  view  to 
hem*  A  court  of  equity  takes  a  more  comprehensive 
piew,  and  looks  to  every  connected  circumstance  that 
Night  to  influence  its  determination  on  the  real  justice 
vf  die  case.  This  court  does  not  claim  the  character 
)f  a  oourt  of  general  equity,  but  it  is  bound  by  its  com* 
nission  and  constitution  to  determine  the  cases  sub- 
nitted  to  its   cognizance    upon  equitable  principles, 

(a)  %  Dods.  Adm.  R.  504. 


>cn»  w  lu  jMpjHcutf  T.  ^UU3  \yi,  vuau  vuc  u» 

entitled  to  recover  according  to  general  princ 
Againi  Lard  SUmeU  misunderstood  the'4 
flehy  T.  Dod*t  in  supposing  that  that  dec 
on  its  being  a  Wett  India  voyage ;  that  d 
stande  formed  no  ingredient  in  the  judgnie 
from  the  words  of  Lord  EltenborougA: — " 
of  the  contract  are  quite  clear  and  reasor 
though  the  reason  of  this  stipuhtion  was  t 
oUige  the  mariners  to  return  home  with  tt 
not  desert  her  in  the  West  Indies,  yet  the 
are  general  and  include  the  present  case ;  to 
not  say  against  the  express  contract  of  t 
that  the  seamen  shall  recover  pro  ratft,  ah 
ship  never  did  reach  her  port  of  discharg 
That  decision  then  turned  not  on  the  nat 
voyage,  but  on  the  large  and  express  terms  i 
tract.  As  to  Buei  v.  RawUn3on{c)  and  1 
Chiid{S),  which  are  cases  decided  in  equit) 
tremely  difficult  to  learn  from  the  report! 
the  grounds  of  the  decisions ;  but  enough  aj 
thdmW^dB'ih  kt>  tha^'  they'W^t^'t^^d 
ciples  of  equity,  and  not  on  any  data  binding 
of  law.  This  question  being  agitated  her 
decided  on  principles  applicable  to  these  c 
as  the  clause  is  clear  and  distinct,  the  plaii 
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since  performed  in  the  Alexander y  it  is  admitted        1834. 
the  plaintiff  is  entitled  to  recover  on  the  quantum 
^ruit  count. 

judgment  for  the  defendant  on  the  special  counts. 


Doe  on  the  demise  of  Gillett  against  Roe. 

"l^ufANSEL  moved  to  set  aside  a  declaration  in  eject-  A  declaration 

ment  and  the  service  thereof,  for  irregularity.  The  mu^jt^^^^fn ' 
declaration  was  of  Easier  term,  entitled  generally  (a)  of  and  conclude 
a>at  tern,  beginning,  John  Doe,  a  debtor  to  our  sove-  'iS^J'd^Zs. 
TCAcn  lord  the  kiilir,  comes  before  the  barons  of  his  ^  before  2  W. 

.       f  t  o  1  111  11  4.  c  89.  the 

majesty  8  exchequer  &c.,  and  concluded  to  the  damage  uniformity 
of  the  said  John  Doe,  whereby  he  is  the  less  able  to  ^^  process 

'  •^  act,  the  gene- 

tMUisfy  &c.     He  contended  that  the  declaration  should  ral  rules  of 
luiTe  been  according  to  the  form  in  R^g^  Gen,  Mich,  S  3^r|  4,  n™15. 
.     WA.  No.  15.  [ante,  Vol.  III.  p.  5.]     A.  B.  by  E.  F.  not  being  ap-' 
Kb  attorney,  complains  of  C.  D.  who  has  been  sum-  but  actions 
Boned,  &c.    For  the  direction  is  general,  "  that  every  '"^reW  per- 

I       -    ■  sonai. 

".  declaration  shall  in  future  commence  as  follows. '  In 
\  Writ  V.  Piii{b\  this  court  held  the  old  jurisdiction  by 
<|aoimnu8  to  be  at  an  end,  since  2  W.  4.  c.  39.  c.  14.,  the 
'MMfimnity  of  procfiss  ac^  »  •  j    I**  1  j 


r 


Park£  B. — The  action  of  trespass  and  ejectment  is 
ft  loixed  action.  Now  the  rules  of  Michaelnms  term 
1882  are  rules  agreed  upon  by  the  judges  in  pursuance 
^  rf  the  statute  for  the  uniformity  of  process  2  W.  4.  c. 
^•f  which  statute  is  intituled  "  An  act  for  the  uniform- 
^  of  process  in  personal  actions  in  his  majesty's  courts 

(<)Tbii  was  also  contrary  to  Reg,  Gen,  M,  3  W.  4.  No,  15.  ante,  Vol. 
IQ.p.5. 
Wiliiie,Vol.m.  964. 
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1834.       of  lafff*  at  Westminster/^    Then  that  act  applies  to  per- 
sonal actions  only,  and  not  to  ejectments ;  the  genenL 
rules  which  were  framed  in  order  to  enforce  that  a 
Roe.'        bUfy'Vbantiot'have  a  larger  operation. 


•  ■■:// 

.■  I  .  •  t 
•  'I '  ■ 


Rule  refused. 


FiDGETT  against  Penny. 


A  plaintiff        ASSUMPSIT  for  money  had  and  received,  and 
count^uted*^  an  account  stated,  brought  since  the  rules  (Regd^ 

OQ  the  5th        Generates)  of  Hilary  term  4  W.  4.  came  into  operatioo* 
balanceof  ^     V^? '  ^^^  assumpsit.    The  particulars  of  demand  wei6 
which  was  in    fpr  a  balance  of  money  due  to  the  plaintiff,  on  an  ao- 

his  favour.  ,  ■  I  •  * .  ^^ 

The  defendant  count  stated  with  the  defendant  on  6  February.  The 
sought  to  give  ^^  ^^  before  the  secondary  of   London  under  i 

in  evidence  a    .[  .  ,  "^ 

subsequent  ac-  judge's  order,  pursuant  to  3  &  4  TF.  4.  c.  4S.  s.  17.  Tw 
onToth  *^^^  plaiotiff  having  proved  an  account  stated  with  the  d«* 
March,  in  fendant  on  5  February,  sought  to  recover  a  balanoe 
balance  was  which  appeared  due  to  him  thereon.  The  defeodaoti 
against  the       on  the  Other  hand,  opened  that  on  the  10  March  anolfaer 

plaintiff.  ilj    .  .         .      1    1.       a. 

Held,  that  as  accouot  was  Stated  between  the  parties,  mcludlDg  cm 
the  action  was  items  of  the  former,  and  also  a  sum  due  from  plaintiff 

commenced      ;,:!<>  "^ 

after  the  new  to  djefendant,  which  turned  the  balance  due  against  tii0 
S^"^™\""p^^^^  For  the  plaintiff,  Reg.  Gen.  Hit.  4  fT.  4.  I^ 

came  into  lating  to  pleadings  in  assumpsit.  No.  1.  [see  pp.  sdv.  xr. 
th!^  defendant  W  ^^J^  ^ol]  having  been  cited,  it  was  objected  thit 
could  not  tt^,  defendant  could  not  give  the  second  account  staled 
second  ac-  |  W  »^yid^(^6»  under  the  general  issue  non  aaaumpsily  ui 
count  stated,  ^.j^g  secondary  having  ruled  accordingly,  the  plaintiff 
non  assumpsit  had  a  verdict  for  the  balance  due  on  the  first  accouflt 
shiu'ld  ha\  e  stated,  with  liberty  to  the  defendant  to  move  to  act  it 
pleaded  pay-  asid\^,  and  enter  a  verdict  for  the  defendant.  A  nJc 
^^  ^^        '  having  been  obtained  according  to  the  leave  reaavedi 

and  also  for  a  new  trial. 
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B«//  who  was  to  show  cause  was  stopped  by  the       lISH. 
3urt ;  who  called  on  HT" 

FlDOBTT 
V. 

Heaton  to  support  the  rule.  The  general  issue  m  fact  Pennt. 
eaied  the  particulars  of  the  plaintaff*8  demand*  The 
deond  account  stated  showed  that  at  the  tune  of  ^6 
::tion  brought,  die  plaintiff  had  no  right  of  action 
gainst  the  defendant  on  the  first  account  stated^  which 
«  relied  on.  Then  it  should  have  been  received  in 
^idence.  If  this  be  otherwise,  the  plaintiff  may  always 
^y  on  tlie  first  account  stated,  in  which  the  balance  is 
^  his  favour,  notwithstanding  a  series  of  subsequent 
^counts,  on  which  he  is  a  debtor. 

Lord  Lyndhurst  C.  B. — The  day  in  the  declaration 
t  inunaterial,  but  the  particulars  of  demand  fixed  the 
B&e  when  the  first  account  was  stated,  and  showed  the 
efepdant  that  the  action  was  brought  on  that  account. 
The  plaintiff  then  had  a  clear  cause  of  action,  to  which 
lie  defendant  set  up  as  an  answer,  that  on  a  subsequent 
eoount  stated,  including  the  £Drmer  items,  the  balance 
'^s  in  his  favour*  Then  payment  might  have  been 
leaded  (a),  or  if  the  new  items  did  not  form  part  of  the 
coount  stated,  they  were  a  distinct  demand  on  the  de- 
sndAnt's  part,  which  might  have  formed  the  subject  of 
plea  of  set-off.  But,  since  the  rules  of  Hilary  term 
here  is  no  answer  to  this  action,  under  the  plea  of  non 
issmmpsit. 

Alberson  B. — The  defence  on  the  second  account, 
nmtHOier  on  the  ground  of  payment  or  a  set-off,  neither 
]jr  wUdH'c6ti1d  be  ^iA'm  etldehc^  under  the  genei^al 
■rae. . 

GtTRMEY  B.  concurred. 

Rule  discharged. 

(«)  See  fitg.  Ctn.  HH.  4  W.  4.  Pleading  in  Assumpsit  I.  No.  5. 
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The  trial  of  a 
cause  was  , 
postponed  by 
order  of  a 
court  of  nisi 
prius,  on  the 
defendant's 
application, 
on  the  terms 
of  his  paying 
the  plaintiff 
his  costs  of 
the  day.    The 
order  of  nisi 
prius  was 
made  a  rule  of 
court,  and  the 
costs  were 
taxed,  after 
which  the  de- 
fendant be- 
came bank- 
rupt.   Held, 
that  he  was 
discharged  by 
his  certificate 
as  to  these 
interlocutory 
costs  so  ascer- 
tained before 
the  bank- 
ruptcy. 

A  certificated 
bankrupt  can- 
not be  dis- 
charged from 
arrest  for  a 
debt  covered 
by  his  certifi- 
cate, till  it  has 
been  in  rolled 
pursuant  to 
0  G.  4.  c.  16. 
s.  9G. 


Jacobs  against  Phillips. 

A 'RULE  hdd  be^rf  obtained  by  Foll&tt  far  dis- 
*  c^dt^fig  a  certificated  bankrtlpt  oiit  of  custody, 
on  an  attachment  for  non-payment  of  costs.  The  fol- 
lowing appeared  on  the  affidavits: — This  action  (case 
for  an  excessive  distress)  had  been  called  on  for  trial 
at  the  Guildhall  sittings  on  the  33  December  las^ 
when,  in  consequence  of  the  absence  o^  a  necessary 
witness  on  behalf  of  the  said  defendant,  the  trial  was, 
by  order  of  nisi  prius,  postponed  till  Hilary  term,  on 
payment  of  the  costs  of  the  day  by  the  defendant. 
Those  costs  were  shortly  afterwards  taxed  at  the  sum 
of  131/.  9^.,  upon  an  affidavit  of  the  plaintiff  and  a 
clerk  of  the  plaintifTs  attorney,  that  fifteen  witnesses 
w^re  subpoenaed  and  in  attendance  on  the  part  of  the 
plamtifF.  The  order  of  nisi  prius  was  made  a  rule  of 
court  in  Hilary  term,  and,  by  an  order  of  a  baron, 
made  on  application  of  the  plaintiff  on  ^  January^ 
the  trial  was  postponed  until  the  costs  of  the  day 
should  be  paid  by  the  defendant,  pursuant  to  the  rule 
of  court. 

On  24  January  a  fiat  in  bankruptcy  was  issued 
against  the  said  defendant,  under  which  he  was  de- 
clared a  bankrupt.  The  defendant  was  taken  into  cus- 
tody on  or  about  the  21  Aprils  upon  and  by  virtue  of 
an  attachment  issued  out  of  this  court  for  non-pay- 
ment of  the  said  sum  of  131/.  9s,  \  a  previous  demand 
thereof  having  been  made  from  him.  The  defendant 
had  obtained  his  certificate  duly  granted  to  him  under 
the  said  fiat,  bearing  date  22  Aprils  and  confirmed 
by  the  Court  of  Review  in  bankruptcy  on  17  May. 
The  usual  summons  having  been  taken  out  for  the  dis- 
charge of  the  bankrupt.  Baron   Gumey  declined  to 
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lake  an  order,  giving  leave  to  the  defendant  to  apply        1834. 
>  the  court  ^"T^*"^^^ 

Jacobs 

V. 

Hutchinson  showed  cause.    First,  as  it  does  not  ap-     Pm^^^ips. 
sar  that  the  certificate  is  inroUed  of  reoord  according 
»  6  G  •  4.  c.  16*  s.  96.,  the  plaintiff  has  no  knowledge^of 
aexiatence.^ 

FoUeti  contra.  By  sect.  121  and  126  the  bankrupt 
I  entitled  to  his  discharge  on  the  certificate  being 
signed  and  allowed."  The  arrest  may  take  place 
mnediately  after  the  allowance,  and  before  inrolment 
^uld  he  possible.    The  allowance  is  here  sworn  to. 

Lord  Lyndhurst  C.  B. — By  6  G.  4.  c.  16.  s.  126., 
1  caaes  where  a  bankrupt  is  taken  in  execution  or 
retained  in  prison  on  ajW^men/ obtained  before  allow- 
Dce  of  his  certificate,  a  judge  may  order  his  dis- 
harge,  on  the  producing  his  certificate  (a).  It  does 
lot  appear  to  me  that  the  defendant  is  in  a  different 
itoation  from  that  in  which  he  would  be  called  on  to 
noduce  his  certificate.  Now  we  could  not  read  it,  if 
iTodi|ced,  till  it  had  been  inrolled ;  and  the  affidavits 
tre  only  a  substitute  for  that  necessary  productiqn. 
EUll^rge  the  rule  till  the  document  is  inroUed*  If  ;Our 
IfKWon  is  in  favour  of  the  defendant,  he  will  be,  enti- 
led to  his  discharge  immediately  on  the    inrohnernt 

,It  being  agreed  to  argue  the  main  point  in  the  inte^ 

• 

ttuichinson  proceeded  to  show  cause.  By  sect.  121 
&  Bankrupt  is  only  discharged  by  his  certificate  from 

(«)  Sec  Not00rs  V.  Cotman^  Bock,  b\  Baher'i  eattfSin.  115C;  Ex  parte 
Pmfker,  3  V«.  534. 


Jacou 
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1894.       »tt  debts  due  by  him  when  he  becatae  baiikrupty  and 

from  "all  claims  or  demands  made  by  this  act  provable 
under  the  commission."  Sect.  1%  is  to  the  same 
PaiLUFs.  efiect  The  right  of  the  creditor  to  prove,  and  of  the 
bankrupt  to  be  discharged  under  the  eommJiwignj  are 
co-extensiye(a).  Is  it  a  "claim  or  demand"  made 
provable  under  his  commission  by  6  G.  4w  e*  l&t 
There  are  no  words  in  that  act  like  those  in  7  G.  4. 
€•  57*  8. 6(k,  and  by  which  an  insolvent  debtor  is  re- 
lieved from  imprisonment  for  costs  with  respect  to 
which  he  shall  have  become  entitled  to  the  benefit  of 
the  act  (6).  Discharges  of  bankrupts  are  governed  by 
sect  121 ;  now  the  words  in  that  section  "  claims  and 
demands/'  refer  to  such  claims  and  demands  only  as 
might  ultimately  have  become  debts,  «.^»  bonds  &c. 
payaUe  at  a  future  day^  and  annuities^  the  value  of 
which  can  be  ascertained,  though  only  payable  at  fu- 
ture times. 

Then,  can  these  costs  be  wd  to  be  a  debt  within 
sect.  121.  "due  by  the  defendant  when  he  became 
bankrupt,"  for  which  an  action  could  have  been  main- 
tained against  him,  or  on  which  a  fiat  could  have  is- 
sued against  him  ?  It  is  not  such  a  debt,  unless  a  fiat 
could  have  issued  on  it  against  him.  Several  cases 
estabtish  that  no  action  can  be  maintained  on  an  ordtt 
of  court  for  payment  of  costs  on  an  interlocutory  pro* 
ceeding;  Emerson  vt*  Las}Uey{c\  Fry  v.  Malcolm  {d). 
So  no  action  will  lie  for  interest  and  costs  payable  by 
a  decree  of  a  court  of  equity ;  Carpenter  v.  Thom-^ 
ton{e)»  Ex  parte  Stevenson  {/)  goes  further^  and 
decides  that  taxed  costs  on  a  judgment  as  in  case  of 
a  nonsuit,  under  a  rule  of   court,  do  not  constitute 

(a)  Per  Lord  Hardtgieke,  1  Atk.  119 ;  1  Deacon's  Bank.  Law,  59& 
(6)  Sec  sect  50.  (c)  2  H.  Bla.  251.  (d)  4  Taunt  705. 

(<)  3  Bar.  &  Aid.  52. 
(/)  1  Mont,  &  M'Arthur,  262,  Shadwell  V.  C. 


IN  THB  FovETH  Ybae  Of  WILLIAM  IV. 


6» 


peCkioiiiiig  creditor's  debt»  such  costs  being  recover- 
ile  only  by  attachment  in  the  nature  of  an  execution^ 
III  it  will  be  arguedy  that  the  order  tin  this  lodbe 
IS  Ibimded  on  an  agreement  between  the  pdrtiei  (o^ 
D  Mgieement  is  a  compact,  an  accord  mt  the  fprtin^ 
Imreas  tbe  plaintiff  made  every  objectioin  dw .-  bis 
iwer  to  the  postponement  of  the  cause*  Thatavent. 
ok  place  against  his  will,  and  to  his  injury.  -Noil 
>ea  the  order  of  the  court  amount  to  more  than  in- 
■Miifying  him  for  his  costs  incurred  in  fruitless  atr* 
ndance  on  that  day.  This  subsequent  attempt  to 
nforce  the  order  by  attachment  will  not  be  said  to 
■KRiiit  to  an  agreement.  How  could  it  be  declared 
^  as  such?  In  BUey  v.  Byrne (fi),  the  defendant 
id  agreed,  on  good  consideration^  viz.  the  compromise 
•Q  action  against  him  for  libel,  to  pay  what  should. 

firand  due  for  the  plaintiff's  costs.  The  mastoKs 
^catur  operated  as  an  award,  and  the  amount  might 
^€^  been  proved  under  the  commission.  That  d4ci- 
ift  turned  on  the  agreement  made  in  pursuance  of 
(  compromise.  In  Rex  v.  Edward$  (c)  the  attach^ 
At  issued  for  a  debt  from  the  defendant  to  his  em- 
3r«r  Lougf  existing  before  the  bankruptcy.    Se^  m 

pmie  Eieke^  in  re  Harper  (J),  there  were  two 
Hw  due  before  the  bankruptcy,  to  which  the  costs 
Offered  attached  themselves.  [Aldersan  B.  Had 
dk  ease  occurred  now,  it  would  have  fallen  witbin 

*  express  words  of  6  G.  4.  c.  16.  s.  58.]    Ea  farM 
0(e),  in  which  Lord  Chancellor  Eldan  reviewed  all 

*  .previous  cases,  also  shows,  that  the  principte  ml 

■  ;••  »  .i. 

O  In  Smkk  t.  WhalUy,  t  Bos.  &  Pol.  482,  it  wai  held  Uif|t  (B^ff psi^ 
Id  lie  oo  an  agreMDent  between  tbe  parties  to  a  suit  in  Cbancerj  to 
m  toCdtor'i  \nSi,  wbich  bad  been  made  a  role  of  that  court. 

b)  f  Bm.  &  Adol  779. 

c)  9  Bam.  &  Cress.  652 • 

i)  1  Olj^Q  &  Jam.  261.  (e)  11  Vcs.  646. 


183«. 


Jacobs 

V. 

Phillips. 


Jacobs 

V. 
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1834.       which  the. courts  have  acted  is,  that  the  costs,  being 
t|iei|eIyrf»cce<^sorial  to  the  debt,  are  so  incorporated 
Yntbl^lfnptjtd'be  sepamble  therefrom  by  the  bankrupt's 
Phillips.    ;diwbi|rge  (from.it^  so  as  to  make  him  liable  for  them 
]|i^t  ^fabtfieyent  \^Heffe   the  cause  is  still  pending; 
i«hepeA» ib. those  caaes  the  costs  were  incurred  in  pro- 
^utUBg-daifliii  barred  by  certificates.    In  no  case  has 
niibanbriiptlbeen  discharged  under  his  certificate  from 
'fst^p»ent\oi  costs,  unless  they  were  consolidated  with, 
«ir;iQC0|88borbl  to  some  debt  or  claim  proved  or  provable 
uddfiT}  bis  commission. 

il'Ilollel^  contr;^.     There  is  no  necessity  to  decide  that 

.this  lA  such  <an  agreement  as  would  support  an  action. 

.(Itttis  fiargu^d  that  a  bankrupt's  certificate  has  not  effi- 

/carjr  lo  discbarge  him,  unless  in  the  case  of  a  debt  on 

(wUcbtitii  action  could  be  maintained ;  but  many  claims, 

trwlmh*  eoUld  not  be  enforced  at  law  as  debts,  may  be 

/llro^edlifnder  his  commission,  and  barred  by  his  certifi- 

:mkti0)4ji^hei  rule  id,  that  if  there  be  any  demand  ascer^ 

lifUfied  or  completed  before  the  bankruptcy,  which  the 

ti)aid(uriipt  might  have  been  compelled  to  pay,  he  is  dis* 

chflb^ed  ffooi  it  by  his  certificate,  whether  the  remedy 

BKaio^l)  him  was  at  law  or  in  equity,  or  only  by  attach- 

(TOeiif  in  either  jurisdiction.    Now  in  this  case  the  taxa- 

litioii)  of. costs  and  allocatur  were  before  the  bankruptcy. 

/iXh^'i&iis  a  plain  distinction  between  such  a  debt  as 

would  be  sufiicienl  to  support  a  commission,  and  a  debt, 

claim  or  demand,  which  by  the  bankrupt  laws  might 

be  prbved  under  it,  and  would  be  barred  by  a  certifi- 

pate;  for  though  the  first  must  be  a  legal  debt,  many 

demands  of  a  different  nature  might  be  proved  under  a 

commission.     That  is  the  ground  taken  by  Mr.  Abboii 

in  argument,  and  acted  on  by  the  court  in  Ex  parte 

(a)  See  s.  50—58. 
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Charles  (a),  where  it  was  held  that  damages  recovered 
against  a  defendant,  who  between  verdict  and  judg- 
ment committed  an  act  of  bankruptcy,  did  not  form  a 
good  fietitioniiig  creditor's  debt,  whereon  to  found  a 
commission.  The  present  Lord  Henley^  in  his  Bank- 
rupi  LMtd(b)i'  says,  "  The  petitioning  creditor's  debt 
must  be  a  debt  at  law.  Therefore  the  aissignee  of  a 
bond  camot  be  a  petitioning  creditor."  For  the  same 
reason  one  partner  cannot  sue  out  a  commission  against 
another  on  any  debt  arising  out  of  a  partnership  trans- 
action (c).  In  Gregory  v.  HurriU{d)y  the  question 
was,  whether  a  debt,  barred  by  the  statute  of  limita- 
tions at  the  time  of  issuing  the  commission,  was  such  a 
debt  as  would  support  it.  Continuances  had,  after  the 
issuing  the  commission,  been  entered  on  the  roll,  in  an 
«^ion  commenced  against  the  bankrupt  more  than  six 
years  before.  The  debt  was  provable  under  the  com- 
mission, and  barred  by  the  certificate,  and  the  court  of 
Common  Fleas,  on  a  case  sent  for  their  opinion  by 
Lord  Eldon,  held,  that  it  would  be  a  good  petitioning 
creditor's  debt.  The  Lord  Chancellor,  being  satisfied 
with  that  opinion,  sent  another  case  to  the  court  of 
King's  Bench,  who  held  that  it  was  not  such  a  debt  as 
would  support  the  commission,  and  the  cause  was 
afterwards  decided  according  to  that  opinion.  Again, 
proof  may  take  place  in  respect  of  legacies,  assessed 
taxeSy  church  and  highway  rates  (e),  though  no  action 
would  lie  for  them. 


1834. 


(«)  14  East,  310.  relied  on  in  Walker  v.  Bama,  1  Marsb,  346 ;  5 
Tnmt.  778,  5.  C. ;  and  see  since  6  Geo,  4.  c.  16.  s.  56;  in  Bir£  r,  Moreau, 
4'Bltig.  57;  Atwood  f.  Partridge,  id.  309;  Boorman  v.  Natk,  9  B.  &  C. 
149^ 

(p)  3d  tin.  p.  4t. 

(c)  Deacon's  Bankrupt  Law,  Vol.  I.  88. 

(d)  3  Brod.  &  Bing.  313;  S.  C.  1  Biog,  S34;  and  finally,  5  B.  &  C. 
341 ;  see  also  Taylor  v.  Uipfdns  and ▼,  Gregory,  5  B.  &  Aid.  489. 

(<)  Uenlej's  Bankrupt  Law,  3d  ed.  103 ;  1  Deacon,  333. 301. 
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18S4.  The  test  then,  whether  a  bankrupt  ia  diseharged  bj 

'*-*^'*^      hia  certificate  as  to  a  partkuUr  demand,  is  not  whetba 
9.  a»  aetkn  could  be  supported  for  it,  but  whether  its 

PaiLUPs.  aoMMRH  is  liquidated  and  ascertained  before  the  bank- 
ruptcy^  For  if  it  is,  and  could  then  be  enforced  in  any 
laaoner  i^hatei^er»  there  is  no  case  which  impugns 
the  position  that  it  is  proYable,  and  that  the  certificate 
operates  as  a  discharge.  The  policy  of  the  bankrupt 
laws  is  to  free  the  bankrupt  from  alibis  liabilities,  after 
he  has  given  up  all  his  property.  In  every  case,  wh«e 
a  bankrupt's  certificate  has  been  held  not  to  discharge 
him  from  payment  of  costs,  the  judgment  has  not  been 
signed  or  costs  taxed  before  the  bankruptcy  (a).  So 
in  cases  of  damages  recovered  in  actions  of  tort,  the 
ifoestion  has  been,  whether  the  verdict  was  obtained 
before  or  after  die  act  of  bankruptcy ;  and  though  Eg 
pmrie  Ckaries  shows  that  damages  recovered  in  tort  do 
not  form  a  good  petitioning  creditor's  debt,  if  an  act  of 
bankmptcy  intervene  before  judgment  signed,  it  does 
not  show  that  they  might  not  be  proved  under  the 
commission,  or  be  barred  by  the  certificate.  In  Ex 
parte  HiU(b)  the  verdict  as  well  as  the  judgment  was 
after  the  act  of  bankruptcy ;  and  Loid  Eldam  decided, 
that,  whether  they  were  obtained  for  an  antecedent  debt 
by  contract  (c),  or  for  mere  damages  in  tort,  the  costs 
esttld  not  be  proved  as  a  debt  under  the  commission. 
That  was  so  held,  because  the  costs  were  not  liquidated 
or  ascertained  at  the  time  of  the  bankruptcy,  so  as  to 
be  provable  under  the  commission  (c/).  [Lord  Lynd- 
kftrst  C.  B.  Without  question  costs  are  barred  by  a 
certificate,  when  connected  with  a  provable  demand ; 

(a)  See  cases  cited,  ante,  657,  n.  (a) ;  and  Wybome  r.  Ro$s,  f  Taunt.  68 ;  t 
Rose  B.C.  112  5.  C. 

(6)  11  Ves.  646. 

(r)  WUkit  w.  PringU,  2  New  R.  196. 

(d)  9c6  Egpmru  TM,  oor.  Lord  Keeper  Henky,  as  staled  It  Vcs.S4l, 
652. 
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for  iDStaiice,  where  the  cause  of  action  is  in  contract,       18S4. 
Mid  the  verdict  has  been  obtained  before^    but  the      **^^^^ 
ooatB  axe  not  taxed  or  judgment  signed  tiU  after  the  ^ 

bankruptcy  (a).  This  b  a  case  of  interlocutory  OMta*]  P>^i*'*ii*^ 
It  is  here  submitted  for  the  bankrupt,  that  where  the 
anKMmt  of  a  pecuniary  claim  is  ascertained  before  the 
faankruptcy,  it  is  barred  by  the  certificate,  whatever 
■My  be  the  means  of  enforcing  it.  The  cases  of  dis* 
obeying  a  subpcena,  or  any  matter  of  a  criminal  nature, 
would  be  different  (6).  Nor  is  the  argument  affected 
by  the  eases  which  decide  that  an  action  will  not  lie 
on  an  order  at  law  for  costs,  or  on  a  decree  to  the  same 
effiect  in  equity.  It  has  been  attempted  to  argue,  from 
Cmrptmier  v.  Tiamton(c\  that  because  a  specific  sui^ 
awarded  to  a  party  by  a  decree  of  a  court  of  equity, 
upon  equitable  considerations  only,  could  not  be  reeo^* 
vered  at  law,  it  was  not  provable  under  a  ccwomission 
against  the  defendant;  but  equitable  debts  and  demands 
are  constantly  proved,  and  in  that  case  the  demand 
being  of  a  sum  ascertained  before  the  bankruptcy,  was 
dearly  provable.  Again,  though  partners  have  not  in 
general  a  remedy  against  each  other  at  law,  yet  if  one 
Ilea  a  bill  against  another,  and  has  a  decree  against 
him  for  a  sum  of  money,  though  no  action  would  lie 
against  him  to  recover  it,  it  is  clearly  provable  under 
hie  oonunission.  In  cases  of  bankruptcy,  of  a  coUeelioa 
of  lazes,  &c.,  though  the  inhabitants  would  be  bound 
to  pay  the  taxes  again,  no  action  would  lie  by  them. 
{AUersan  B.  In  such  cases  there  was  generally  i^  re- 
m^j  against  the  party's  goods,  which  are  made  rep 

(«)  See  1  Deacon's  Bankropt  Law,  f77 ;  Ex  parte  Haynet  and  Poucher, 
1  Oljn  Ac  J.  107.  385;  BeetUm  t.  WhiU,  7  Price,  209 ;  Jamam  v.  Camp* 
Ml,  t  B.  Ac  Aid.  f50 ;  S.  C.  in  Error,  1  Bing.  330;  Dimtdale  t.  Eames,  S 
BfOu.  Ac  B.  8. 

(ft)  See  Res  t.  DavU,  9  East,  318;  and  see  1  Deacon,  623. 

(c)  3  B.  Ac  Aid.  52. 
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1^. 


stpop^ible  in  the  first  instance.  Is  there  any  instance 
i9^]i:^e,tl;i^feni^dy  is  only  against  his  person,  in  which 
t}^d|^^MBup4  h^Ssbeen  proved  and  the  party  discharged?] 
Iff  (tfpsn^f^f?r  Yr  !|)S;pni/oi»  no  remedy  could  exist  against 
%?, 8Pp4^  ...Sp.in  all  equitable  demands,  which  are 
^MF^ffKft^l^^b^Sb  the  only  remedy  in  equity  is 
^!9fiffi9WW-  -i^^sj^^i  abiankrupt  may  in  several  cases 
l)^)$8fit)f^^oJ^.d^^^9i£ed  under  the  certificate,  from 
I^ji4^^;i^4l  ffPf  P^^^f^bl^  iinder  the  commission.     Rex 

f  j.JjK>^4  J^e^per,  fi[enley'f  decision,  as  stated  by  Lord 
J^^ii^^  J^.pgrt^  T^O(ld(b)y  mras,  that  after  nonsuit  in 
ej^f^^^  bfs^fe  1^, bankruptcy,  the  nonsuit  was  nothing, 
^J^^  t)^i^\'Wffi  no  deipand  at  law  by  the  defendant  for 
Cjps^^^^J^gme^,. which,  being  after  the  bankruptcy, 
^h^];^,)y^  .^^  a,  debt  at  the  date  of  the  commission,  and 
^l^/.R^^fl^  p£  itbe  nonsuit  could  not  be  proved.    That 


(a)  5  M.  &L  S.  508.    It  is  added  ii 
p,  419.  tnat  it  may  be  inferred,  as  w( 


in  Lord  Henley  $  Baukrupt  Law,  Sd  ed. 

_  ^  _,  ^,  ^ell  from  Uie  judgments  of  Lord  £Um 

lArOiS^Jft^'iTACl'^'V^^^  Sir  Jdftn  Leach  in  Exparte  Haynet  and 

fmAmiiQf^n&c  h  8B6.I4S  from  several  otlier  decisions  there  cited,  vix. 
^^^^^^(((^l^.^.yS^S.Ofe;  DhudaUv.^mes.^Br.StB.Q;  HoUwgt. 

Blandfvrd  v.  Foote,  Cowp. 
in  ail  action  on  contncl, 
^^iordis  "verdict,  are  not  provable  under  the  commu- 
tif (itim^QlI  6)rri:d]  b^*  tiie  'etrtUIcdte,  together  with  the  or^nal  debt.  The 
learned  author,  lioweveCi.^^ti,  that  the  cases  Iftst  cited  cannot  be  reconciled 
with  Walker  v.  Bamet,  1  Marsh,  346;  5  Taunt  778;  and  UoMwell  ▼.  Hvn- 
good,  7  B.  &  C.  705.  In  Ei  narie  Haynes  and  Poticher,  1  Gljn  and  J. 
Mi  ^-^^^mnikm-iUlh-)  stkie5,lst^WJJt/i^^iA16Mii!Ues, 
tf  aOQpirhabkru^tcsf  Ibctfueeb  verdict  «nd  judgment,  iti  an  action  oa  cmttract, 
t|^^s^  ^  if^Brei^i>t0iirc  pro«rahIe^  being  by  the  verditt  inoerporuted  wkk  tfo 
exiuingdebt,  though  npt  a^er^ined  inamount  until  thejudgvumt :  distingoisbiiig, 
(sajs  tbe  editor  of  the  24  <?dition  of  Vesey's  Reports,  11th  vol.  652,)  in  that 
riiij^Vine  ckse  of' a  v'^raict  in  tort,  and  adopting  Lord  £<dan's  condosioo, 
ihfti;  cvidtotiiic^iuraot,  if  the  verdict  be  after  the  bankraptcy,  the  costs  are 
f^  ptff^pble^l  iMit  inclining  strongly  to  the  opinion  that  tliey  arc  in  that 
case  barred  by  the  certificate,  together  with  the  original  debt, 
(ft)  11  Ves.  651. 
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ned  on  their  amount  not  being  ascertAitied'belbye  1'8S4. 
bankruptcy,  and  was  acted' on  iti'Et'pd^e*H9tt. 
Mand  B.  In  HasweU  v.  Th&Mc^t^^d^  k'tSHi^B^^ 
matters  in  difference  wdtie  tt^ttiA  at  hf^  "l^iKhJ  M 
arbitrator,  who  fomid  a  sniJIoP^nk^ey  tc^'^b^^ 
m  the  plaintiff,  the  bank^iit^«»'ihe'^<{flai4^fii^ 
[ered  it  to  be  pftid  to  the*  A^^^S^^ni  i^6cU?dIflgiyi 
le  bankruptcy  happened  Wbt^tb^'ddit^Wty^iMiied; 
judgment  of  nonsuit  signed ;  drid  Tt  #a^l)ielb' WiK^'flife 
:ed  costs  could  not  be  proved  under  the  feoJimiiintoni 
1  that  the  bankrupt  was  not  disfehatg^d'^  ti^tnat 
>t  by  his  certificate.  There,  th^  costs  W^  WifUijin^- 
tely  ascertained  by  taxation  tintil  dftlefUh^^'ftkhlk- 
itcy.  Here,  as  the  costs  were  tkked''fe/W<^  xHfe 
ikruptcy,  neither  that  case  nor  ^eCtJ'S^WQ^eil:^. 
16.  (6)  apply.  In  Ex  parte  Eiek&((f)  ^kHi&iB^i 
3  held  discharged  from  costs  ta^ed  b^fo^  tti^^ailK- 
>tcy,  though  no  action  could  have  been  maintained 
them.  Nor  is  Ex  parte  Steven8on(d)  an  aii^fio^jity 
Biinat  the  discharge  of  this  bankrupt,  fortitiii\adi^itted 
It,  in  order  to  support  a  commission,  a  ]f>6titiohin^ 
^itor's  debt  must  be  a  legal  debt.  [Lbtd  LpidhUi^itt 
B.  The  allocatur  seems  to  have  ascertained  ^^ 
kount  of  costs  in  this  case.  The  question  is  Qf,W9fjf 
eat  importance,  and  we  will  consider  it]  Or^  another 
▼  judgment  was  delivered  as  follows: —         ' "  ^^'"*  '" 

'  '^      ^  ,  i.  ..  ....  vU  -in*; 


l> 


Lord  Ltmdhurst  C.  B,— We  have  cpusi^f  rcid  thk 
lestion,  and  are  all  of  opinion  that  the  baidcHupt' Is 
tided  to  his  discharge.  We  have  come  td  tfiii^  tbri- 
jaion,  not  at  all  on  the  ^ound  that  there  Wds' an 
ireement  between  the  parties.  Takmg  all  t^e.,.^irr 
instances  into  consideration,  we  think  that  nasueh 
[reement  existed ;  but  we  think  that  there  Wfisi  an 

(«)  7  B.  &  Cr.  705.  (c)  1  Oljnft  1^  |jS^ 

(b)  Tmi  made  law  by  6  Geo.  4.  c.  16.  (<2)  1  Mont  &  M.  f^f. 
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atoertained  **  daim  or  demand**  befefe  die  bankraptcj, 
from  which  the  bankrupt  was  disohargad  by  hia  cer- 
tificate. The  conaeqaence  is,  that  thb  mle  for  dis- 
charging him  out  of  custody  must  be  made  abaohne. 


Rule  absolute  on  inrolling  the  certificate  (a). 


6  Geo.  4.  c.  16.  came  ioto  operatioD)  a  record  had  bees  witbdcmwa  om  tbe 
terms  of  the  plaintiff  *s  paying  the  defendant  his  costs*  as  between  atlivnej 
and  cRent.  They  were  taxed  accordinglj,  bot  not  paid  as  agreed  on.  A 
cooMlissUn  ef  baukmpc  then  issaed  against  the  phdntiMr,  and  ajadgmf 
io  east  of  a  nonsuit  was  afterwards  obtaiaed  agaiosl  hia«  Ike  coatiei 
were  taxed  as  between  party  and  party*  and  the  plaiotiff  was  taken  in 
ctttion  for  both  sums.  On  motion  to  discharge  him  oat  oC  costody  as  to 
the  costs  first  taxed,  the  court  held,  that  they  did  not  constitute  a  debt 
pforable  under  the  commission,  and  that  the  agreeawnt  between  the  pbia- 
tUTand  defendant  bavhig  been  broken*  the  proper  coarat  hmi  bean  adapted 
to  obtain  the  costs.  Rale  absoloie  on  payment  by  the  plaintiff  of  snch 
sum  as  should  appear  to  be  doe  on  re-taxation  as  between  party  and  party. 


Bate  against  Kinsey. 


The  assignee     'OEBT  by  the  assignee  of  the  reversion  against  the 
*^^*iT^™^"  assignee  of  the  term,  to  recover  half-a-year's  rent 


isignee  oi  cne  term,  to  recover  nait-a-year 
due  25  March  1833.    The  first  count  was  on  a  demise 


sued  the  as- 
signee of  a 

S^ptain'uff^i  by  deed,  dated  24  March  1826,  by  Robert  Rowland  of 
attorney  was  t^c.Qne  part,  to  Ellen  Kinsey  of  the  other  part,  for  21 
client  to  prove  y^ars,  and  stated  the  reversion  to  have  been  assigned 
the  execution    i,y  Rofdand  by  lease  and  release,  dated  the  5  and  6 

of  the  deed  of   .  ^ 

assignment  of  October  1832.  The  second  on  a  demise  generally,  and 
S'hir.''"on    ^^^  t^fi:d  for  use  and  occupation.    Plea;  nU  debet 

cross-examination,  no  objection  being  made  as  to  his  privilege,  he  deposed  that  there 
had  been  a  subssrntent  (ieed  between  the  same  parties  relating  to  the  demited  pre> 
mises.  He  also  iwd  that  he  had  it  in  court,  but  objected  to  produce  it  on  the  g;nxind 
of  his  privilege.  No  notice  to  produce  it  had  been  given.  The  defendant  con- 
tended that  he  was  entitled  to  give  secondary  evidence  of  the  contents  of  the  deed, 
but  did  not  state  the  nature  or  eflfisct  of  the  proposed  evidence :  Held,  that  sach 
evidence  was  not  admissible. 


Bate 
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tlie  trial  before  BoUmd  B.  at  the  last  CheMre  UHMi 
ilea,  die  counsel  for  the  plaintiff  rested  hk  claim  on 
count  for  use  and  occupation.  He  first  proTed  the 
[  under  which  Robert  Rowland  cldmed  the  locus  in  l^^^m* 
>,  and  then  called  the  plaintiff's  attorney,  Mr. 
wpetf  to  prove  the  deed  of  assignment  to  the  plaintiff 
Rowland  of  the  reversion,  as  stated  in  the  first  count 
I  cross-examination,  the  mtness  staled  diat  the  title 
Rowkmd  to  assign  being  doubtAil,  it  was  arranged 
lihe  time  of  executing  the  assignment,  that  the  opi* 
n  of  a  conveyancer  should  be  taken  on  the  point  in 
sttion,  and  if  it  should  be  in  favour  of  Romlamdfi 
t,  additional  consideration  money  should  be  paid, 
I  another  conveyance  executed  to  the  plaintiff.  He 
tod  that  another  conveyance  was  subsequently  exe* 
ed  in  January  18S3,  and  that  he  had  it  in  oourt,  but 
iected  to  produce  it,  sayings  that  as  attorney  to  the 
intiff  he  could  not  be  compelled  to  produce  his  title* 
3d  unless  notice  to  produce  it  had  been  given. 
Parol  evidence  of  the  contents  was  then  offered  for 
i  defendant,  in  order,  as  was  said,  to  prove  a  variance 
the  first^  count ;  but  the  learned  baron  rejected  it, 
ing  leave  to  move  to  enter  a  nonsuit ;  the  plaintiff  had 
erdict  for  the  half-year's  rent  sought  to  be  rec6V<dre|l, 
hout  the  defendant*s  counsel  addressing  the  jury. 
A.  rule  was  obtained  in  Easter  term,  according  to  the 
ve  reserved ;  however,  on  showing  cause  the  cbdtt 
d  there  could  be  no  ground  for  that  rule,  aiid  dl- 
!led  the  argument  to  proceed  as  for  a  new  trial.  On 
s  ground  of  rejection  of  evidence  admissible  by  l&wi 

Evttfu  and  J.  JertU  showed  cause.  Nothing  nibt^ 
peared  on  the  evidence  of  Harper  than  that  there 
s  a  second  deed  relating  to  the  demised  premises, 
ted  January  1833,  and  executed  between  these 
rties.    Its  nature,  effect  or  contents  did  not  appear. 
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1834.  ^^^  assignment  of  the  October  previous,  which  was 

\^^r^  proved,  made  out  a  complete  title  in  the  plaintifi^  and  it 

^^^^  was  not  sought  to  show  that  the  reversion  was  taken 

KfNSET.  out  of  him.    The  court  then  called  on 

Lloyd  and  Welsby  to  support  the  rule.  The  &ct 
of  the  existence  of  a  second  conveyance  appeared  on 
cross-examination  as  to  the  consideration  of  the  first. 
It  also  then  appeared  that  that  second  conveyance  was 
in  courts  and  the  refusal  to  produce  it,  on  the  ground 
of  its  being  one  of  the  plaintiff's  title-deeds,  made 
secondary  evidence  of  it  inadmissible.  [Lord  Lynd" 
hunt  C.  B.  The  plaintiff's  attorney  could  not  be  asked 
as  to  the  contents  of  his  client's  deed,  for  he  had  no 
right  to  give  evidence  upon  the  subject.  Had  the  de- 
fendant any  witnesses  of  his  own  in  court  to  prove  those 
contents  ?  Alderson  B.  If  no  witness  was  tendered  by 
you,  ho  real  question  could  be  raised.]  It  does  not 
appear,  necessary  that  on  a  question  of  the  admissibility 
of  proposed  evidence  tendered,  its  particular  nature 
should  be  stated.  No  such  question  was  asked  as  to 
the  patbl  evidence  offered  in  Edwards  v.  Buchanan  (a). 
[Lord  Lyndhurst  C.  B.  I  am  not  satisfied  that  there 
was^vjdence  that  the  second  deed  related  to  the  de- 
mis^di'pf^miseis.  *  The  plaintiff's  attorney  put  in  a  deed 
wlifcli'  ^^t^lisH^i^  the  plaintiff's  title.  He  then  ad- 
mitted,hi^)ia4jj[i,Q0urt  another  deed  belonging  to  the 
pliHAtiffijrebLting  to.  Ihe>  same  property;  but  how  could 
that  wppear^*'  ^h(&  pkintiff  was  not  bound  to  produce 
tUnt  d^'(!F.1  SeteiidaiSr  evidence  of  its  contents  was 
ther^dre  admis^  though  no  notice  to  produce  it  was 
prov<^. ,.!  Jloer  va  Ka;rf?ey(6)  appUesi  where  Lord  Mans- 

(a>  5  B»#*  6&  Adol.  7S8u 

(A)  4ifi(irn<f414;  FaMf  J.  dUTered  from  Lord  Mtimfieii  and  the  reit 
of  Ihefomtv  a^iog,  that  lihefaiet  of  the  conv^^nce  comkig  out  on  crosi- 
eiamlxifttion  coald  mt\it  no  difference j  the  plamUff's  counsel  were  not 
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M  principally  laid  stress  on  the  plaintiff's  refusal  to        I8S4. 
roduce  a  conveyance  which  was  in  courts  and  said,  the 

iGgtd  to  produce  the  deed,  for  no  roan  could  be  obliged  to  prodooe  evidence 

^^iost  himself.    Tiie  onljr  consequence  of  a  notice  to  produce  wo  Aid  have 

»en,  the  admission  of  inferior  evidence.  And  WilUs  J.  said, "  parol  evidence 

mid  not  be  given  b^  the  party  who  had  the  deed  in  his  power  and  refused 

tboagh  it  might  by  the  adverse  party.    It  is  reasonable  that  ff  one  party 

in  possession  of  a  deed,  and  refuses  (after  proper  notiee)  to  praddCe  it,  the 

lier  nde  should  be  admitted  to  prove  the  contents  by  inferior  eVideaoew" 

JCr.  PhUUppt,  after  stating  Roe  v.  Harvey  in  his  Law  of  Evidence^  (vol.  i. 

,6Ui  edit)  says,  "  Upon  this  case  it  may  be  observed,  that  the  &ct  of 

(one  of  the  lessors  of  the  plaintiff)  having  conveyed  awky  all  her 

nftocstto  C/rry,  (Tkmnat  Urry,  another  lessor  of  the  pkintiff  on  a  sfeMeral 

ioBie,)  seems  to  have  been  assumed  as  satisfactorily  proved ;  iyit  fdoin  the 

o^nkm  of  Mr.  Justice  Yates,  which  seems  the  better  opinion,  it  may  be 

coledcd  that  there  was  no  legal  proof  of  any  conveyance  of  title  out.  of 

BtUme,  and  that  the  answer  of  the  witness,  (viz,  that  Mrs.  H.  bad,  before 

Ihtday  of  the  demises  in  the  ejectment,  conveyed  away  hef  intMn^ln-tlite 

picabes  to  Mr.  Thomas  Urry,  t.  $.  the  other  lessor  of  the  plaintiff, /i^fii^f^ 

Iht  deed  was  in  court,)  was  as  inadmissible  in  evidence  on  tlie  cross-exami- 

l^tioa  as  it  would  have  been  on  the  examination  in  chief.^'    He  adds,  "the 

Inieobjeetbn  to  such  evidence  is,  that  the  witness  was  speaking  to  tAe  doii<« 

tcad  of  a  deed,  when  there  bad  been  no  notice  given  to  pcodooe^tb^  ^^lal) 

Mditdoeinot  appear  to  be  a  sufficient  answer  to  say  iiai  thei4ceMiVi<Jnl 

cnvt;  for  if  the  party  had  received  a  regular  notice  to  prodiice  i^  Ije  nigb^  . 


piepared  with  evidence  to  repel  any  inference  which  the  pi^odpctioiL 
^^  deed  mi^t  have  raised  against  him."  -  s  V   1/  f  o  J  : 

Mr.  nmpp$  also  cites  Doe  d.  Wartney  v.  Gre^f  1  8Urk.  Vfi  VJOT/ tdtf;" 
*^  the  notice  to  produce  having  been  served  too  late  b^ffi(^rti{p^lrM 
nsattenpted  to  enforce  Uie  production  of  the  reqjoired  {faiv^^lw  ^MpMLft 
^•dmisrion  of  the  defendant's  attorney  that  morning  in.the  jiail^  that  he 
^  ft  vitb  him.    But  Scarlett,  for  the  defendant,  objected,  citing  firai/  vV ' 
^««%e,  lAmn  intaess  batitig  4Mlfilltta  ha.  kAdi-a  j[ffiMa4b''1ii^)Jil^lMJq 
^  Kemfe%  raled  that  he  need  not  produce  it,  find-  (i|^  it  waumqinbtiilt  ■ 
^  tte  other  side  to  give  notice  in  time»  in  order  to  f^hfi^n  f2Vf9jl)fl*^ j^ff  • 
^tiiMiiy  the  attesting  vritneu  ;  and  Lord  Ellenborougfi  held  ^  the  evidence , 
^Miiiiiible,  the  defendant  not  havhig  received  proper  Hotice ;  ana  see 
*<^  V.  Beam,  Moody  &  Rob.  fOt  $  Bevam  v.  WaUr^  M.  k  Malk.  hs^.^^'  y 
Mr.  StMrkie,  in  his  work  on  Evidence,  Vol.  I.  2d  edit  350,  n.  after  citing 
^ V.  (hey  and  Roe  v.  Harvey, observes  on  the  latter,  !'It4roQUi<fi<otafil^ 
hr  be  held  that  the  evidence  was  sufficient,  Kinee  it  seems  t»  be<okfer  tNit 
« ttatement  on  cnMS*examination  was  not  adroissibie  in  evidence  to  pmee 

VOL.  lY^  XX 


I  ♦. 
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1834.  want  of  notice  was  no  objection^  because  they  had  the 
deed  in  court.  There  was  parol  evidence  enough  in 
the  cause  to  show  that  the  title  was  varied  by  the 
original  deed.  [Lord  Lyndhurst  C.  B.  If  that  evidence 
was  properly  received^  it  gave  the  defendant  a  right  to 
address  the  jury  on  the  presumption  arising  against  the 
plaintiff  from  his  withholding  the  deed,  and  if  they 
thought  that  fact  affected  the  plaintiff's  case,  they 
might  have  given  the  defendant  a  verdict.  Lord 
Mansfield  says,  in  Roe  v.  Harvey^  that  in  a  civil  case 
the  refusal  by  parties  after  proper  notice  to  produce 
evidence  which  may  prove  against  themselves,  will  be  left 
by  a  court  as  a  strong  presumption  to  the  jury  (a).] 
The  learned  baron  having  delivered  bis  opinion  on  the 
evidience,  it  seemed  most  fit  not  to  address  the  jury. 
It  might,  however,  be  assumed  from  the  other  facts, 
that  the  second  deed  altered  the  whole  title.  [Alders 
ion  B.  In  Roe  v.  Harvey  there  were  several  demises 
by  Mrs.  Haldane  and  Thomas  Urry;  the  evidence 
proffered  was  a  conveyance  by  the  former  to  the  latter, 
then  it  was  reasonable  that  parol  evidence  should  be 
admitted  of  that  conveyance ;  the  title  was  proved  to  be 
in  Urry,  Yet  the  court  upheld  a  nonsuit,  which  in 
fact  affirmed  that  there  was  title  in  neither.  It  is  a 
strange  decision.  Lord  Lyndhurst  C.  B.  All  that  can 
be  taken  at  the  utmost  to  be  decided  by  Roe  v.  Harvey 
18,  that  the  non-production  of  a  deed  by  the  owner  or 
party  in  a  cause  when  called  on,  is  a  subject  of  strong 

a  conveytooe ;  and,  consequently,  that  the  title  under  the  will  remained  on* 
diiitrbed." 

(a)  But  if  a  witness  declines  to  answer  a  questioo,  the  answer  to  wiucb 
in  the  affirmative  would  tend  to  expose  him  to  prosecution,  no  infefVQcecaB 
be  made  that  the  witness  admits  the  facts  inquired  into,  i2«sa  ▼•  BUkntfirtt 
Moody  &  M.  384;  and  sic  the  opinions  of  Ihlntyd  J.  in  Ktt  v.  H'alMB.f 
Stark.  N.  P.  C.  158  ;  I^ord  Eidon  in  Lioyd  v.  PattiHgham,  16  Ves.  64,  •U 
eited  in  the  reporter's  note  their,  whidi  adduces  reasons  to  the  ooiitiaiy. 
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remark  to  a  jury.]     Mr.  Philiipps,  in  his  Law  of  Evi^        1834* 
dence,  doubts  the  authority  of  that  case,  not  on  the 
ground  put  by  Yates  J.  who  dissented,  but  on  the  mere 
ground  that  no  notice  to  produce  was  there  shown  (a). 
However^  the  objection  here  is^  that  the  witness  proved 
the  title  to  be  in  the  plaintiff  in  a  manner  not  stated  in 
the  declaration.    \Gurney  B.  In  Cook  v.  Heam  {b\  Mr. 
Justice  PattesoH  held,  that  the  attorney  for  the  de* 
fendant  could  not  be  asked  by  the  plaintiff's  counsel 
whether  he  had  with  him  a  rule  for  payment  of  money 
into  court,  no  timely  notice  to  produce  having  been  given, 
and  that  decision  was  assented  to  in  banc  in  King's 
Bench  on  a  rule  nisi  to  enter  a  nonsuit.]    That  case 
does  not  apply,  for  that  rule,  to  have  effect,  must  have 
been  served  on  the  party  calling  for  its  production,  and 
either  party  might  have  produced  it.    Here  the  de* 
fendant  claims  no  interest  under  the  deed  in  question* 
In  Bevan  v.  Waters  (e),  the  defendant's  attorney  was 
called  on  to  produce  a  letter  in  his  possession,  the 
notice  to  produce  having  been  served  100  miles  from 
London  the  day  before  the  trial.    On  objection  that 
the  question  broke  in  on  the  rule  against  disclosing 
privileged  communications,  Best  .C.  J.  said  he  recol- 
lected Lord  Mansfield  had  decided  that  an  attorney 
was  bound  to  answer  the  question,  the  object  being^lo 
let  in  secondary  evidence  in  case  it  was  ooi  producedl 
He  therefore  thought  the  question  ought  to  he  an- 
swered.   In  Cock9  y.Nash{d^*  the*  ^thndanV imihtfii 
to  give  in  evidence  a  deed  executed  by  the  plaintiff  and 
various  of  his  creditors,  but  not  by  the  defendant  him- 
self.    One  Hammond^  named  in  the  deed  as  a  co- 
trustee with  the  plaintiff,  had  it  in  court,  and  was 
willing  to  produce  it,  but  the  plaintiff's  counsel  ob« 

(a)  See  mite,  note  in  p.  665.  (6)  Moo.  &  Rob.  C.  N.  P.  JOl. 

(c)  Moo.  &  Malk.  t36. 

(d)  6  C.  &  P.  154,  S.  C.  not  .9.  P.  9  Bing.  341.  7«S. 

xx2 
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1834.  jectedi  and  Gumey  B.  admitted  secondary  evidence. 
{Gumey  B.  A  notice  to  produce  was  then  proved  before 
I  suffered  the  parol  evidence  to  be  given.  The  trustee 
had  suffered  the  defendant's  attorney  to  examine  a 
copy  with  the  deed  while  in  his  possession;  that  copy 
was  the  secondary  evidence  admitted,  but  its  correct- 
ness was  proved  not  by  Hammond  but  the  attorney.] 
At  all  events  if  Harper^  as  attorney  for  the  plaintiff, 
need  not  have  answered  the  questions  which  he  did 
concerning  the  contents  of  the  deed,  had  he  object- 
ed to  them  on  the  ground  of  his  privilege,  or  if  secon- 
dary evidence  could  not  be  given  of  them  for  want  of  a 
notice  to  produce;  still  as  it  appeared  from  his  evidence 
that  there  was  a  second  conveyance  of  the  demised 
premises  to  the  plaintiff  in  a  manner  varying  from  that 
laid  in  the  declaration,  Roe  v.  Harvey  is  sufficient 
authority  to  show  that  the  plaintiff's  title,  manifestly 
imperfect,  should  have  been  cleared  up  by  producing 
the  second  deed.  The  only  objection  made  at  the  trial 
as  to  privilege  was,  that  the  plaintiff's  attorney  was 
not  bound  to  produce  the  second  deed  ;  but  he  adniitted 
his  knowledge  of  the  contents. 

.  liordLYHDHURST  C.  B.— I  am  of  opinion  that  there 
ougbt  not  .to  be  a  new  trial  in  this  case.  The  effect  of 
the  evidenoe,  as  it  now  stands,  is,  that  it  appeared  from 
the  plaintiff's  witness,  who  was  his  attorney,  that  in 
January  1833,  some  other  deed  relating  to  the  demised 
pireQiisei3  :had  been  executed  to  the  plaintiff  by  the 
^am^.  party  who  had  previously  executed  the  assign- 
metil^t^i  Oeioher  1882;  but  nothing  more  appears  re* 
spQctii)g«thd  contents  of  the  second  deed;  and  it  is 
quite  i^onsistent  with  all  the  proof  that  the  second  con- 
veyance m^  h^j^e  been  a  confirmation  of  the  former. 
But  it  was  contended,  first,  that  as  the  second  deed 
was  in  court  in  the  possession  of  the  plaintiff's  attorney 


GuRNEY  B. — I  am  of  opinion  that  very  dangerous 
consequences  would  ensiie  i^itw^r^hfeld  that^condary 
evidence  might  be  given  tl^^61^  th^se  bit^'uW^nces. 
A  notice  to  produce  the  deeU  w^s  i^tially'iiecessary^ 
whether  it  was  in  court  or  not.  T)ie'ck)Mlent8  of  the 
deed  were  not  here  in  ^videncei  for  'Mtl  t^hirpet*  could 
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it  ought  to  be  produced;  and,  secondly,  that  if  he  1834. 
refused  to  produce  it,  parol  evidence  of  its  contents 
was  admissible.  But  it  does  not  appear  what  that 
other  evidence  which  was  proposed  to  be  given  by  the 
defendant  was,  or  that  he  was  prepared  to  offer  any, 
oral  or  written,  as  a  part  of  his  own  case.  Then  it 
seems  that  he  was  reduced  to  giving  such  evidence  as 
could  be  attempted  to  be  extracted  from  the  plaintiff's 
attorney.  Now  it  is  clear  that  such  a  witness  could 
not  be  called  on  or  permitted  to  give  parol  evidence  of 
a  deed  material  to  his  client's  title,  even  if  willing  to  do 
so  (a). 

BoLLAND  B.  concurred. 

Alderson  B.— Suppose  it  to  have  been  necessary  to 
plead  specially  the  facts  now  relied  on  by  defendant,  it 
must  have  been  alleged  that  another  deed  between  the 
same  parties,  relating  to  the  same  premises,  and  of  a 
subsequent  date,  had  been  executed.  But  could  that, 
without  giving  any  further  description  of  its  contents, 
have  afforded  any  answer?  Then  if  it  would  b^  no 
defence  on  the  record,  it  could  be  none  if  given  in  evi- 
dence without  more  at  nisi  prius.  It  is  quit^  ^leafrthat 
the  attorney  could  not  be  called  on  to  state  th^  contents 
of  his  client's  title-deed.  I  have  already -stated  niy  sen* 
timents  as  to  Roe  v.  Harvey. 


,  /  •  ■    '  I  .  I  • 


(d)  See  1  Stark,  on  Evidence,  Sd  edit.  p.  70i 
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1834.       not  prove  tbem,  whereas  in  Roe  v.  Harvey  the  witness 
proved  that  the  deed  there  relied  on  was  an  assignment. 

Rule  discharged. 

See  Manton  ?.  Dtncnes,  6  C.  &  P.  381.  as  to  proof  of  contents  of  mort- 
gige  deed  in  posfeision  of  mortgagee. 


Neale  againsi  Mackenzie. 

Where  by  any  nPRESPASS  for  breaking  and  entering  the  plain- 
statute  made       -■-      .^,,     ,      „.       ,  ,       .  .  i    i   ^  •   •       l- 
before  3  and  4          ^1"  ^  uwelung-house,  and  seizing  anil  detaining  ins 

Will.  4.  c.  42.    goods. 

a  defendant  *        ,      , 

had  a  right  to  A  rule  bad  .been  obtained  to  plead  several  matters, 
g^ve  special       ^^^^  ^^^  gulUy,   and   a  justification  for  entering  the 

evidence  house  as  landlord  to  seize  the  goods  on  a  distress  for 

under  the  .  •  /  \ 

general  issue,    ^^^nt  in  arrear  (a). 

that  right  is 

by  section  1.  Comyn  showed  cause.  By  11  Geo,  2.  c.  19.  s.  21., 
ot  the  last-       the  defendant  bcinij  the  plaintiff's  landlord  and  now 

mentioned  act;  ,  *.  i       -,      , 

but  since  Reg,  sued  for  entry  on  the  premises  charged  with  the  rent, 
will  Ah  ^^^^  give  every  special  matter  in  evidence  under  the 
cannot  plead     general  issue.     That  power  is  reserved  entire  by  3  and 

iss^if^and  also  *  ^^^^^'  *•  ^'  *^-  «•  L  Again,  by  the  new  Reg.  Ge^ 
a  special  plea    Htl.  4  Will,  4 .  No.  5.  [p.  viii.  ix.  and  x.  in  this  VoL] 

ofjustifica-  1         /»         1    1  11  .      .      , 

tjon.  pleas  toundcd  on  one  and  the  same  principal  matter, 

but  varied  in  statement,  description  or  circumstances 
wdy^  are  not  to  be  allowed.  Then  both  pleas  cannot 
be  pleaded.  [Aldersofi  B.  He  may  give  more  than  the 
special  matter  in  evidence,  so  the  word  only  is  not 
satisfied.  Lord  Lyndhurst  C.  B.  As  the  plea  of  noi 
guiliy  comprehends  more  than  the  special  plea,  the 

(a)  The  general  importaacc  of  thb  application  suice  Uit  new  rules  hid 
induced  Gumey  B.  to  refuse  to  make  any  order  on  tummoiis  before  hiok 
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lefendant  may  have  some  other  matter  of  defence 
Older  the  former  which  is  not  covered  by  the  latter.] 

Cieasby  in  support  of  the  rule.  The  defendant 
eeks  to  plead  specially,  in  order  to  put  the  plaintiff  to 
ra verse  facts  stated  in  the  plea.  Before  the  new  rules 
e  might  by  the  general  issue  deny  the  trespasses  and 
istify  them  by  a  special  plea.  [Lord  Lyndhurst  C.  B. 
)nly  by  leave  of  the  court  to  plead  several  matters.] 
?he  defendant  is  not  compelled  to  plead  the  general  issue 
eserved  to  him  by  the  statute,  but  here  seeks  to  use  it  to 
certain  extent  only,  e,  g.  to  deny  the  trespass  &c.,  and 
n matters  except  those  which  he  proposes  to  justify  by 
is  special  plea,  e.  g.  entry  to  demand  rent,  or  for  the 
urpoae  of  distraining.  Nothing  in  the  new  rules  has 
Itered  this  defendant's  former  right  to  narrow  his 
flpoof  by  special  pleading.  The  very  object  of  the  new 
ales  is  to  bring  to  the  notice  of  the  parties  before  trial 
he  disputed  facts  material  to  the  merits  of  the  case, 
>ut  if  lie  is  confined  to  the  general  issue  he  must  go  to 
rial  prepared  to  prove  every  thing. 

Lord  Lyndhurst  C.  B. — The  defendant  must  make 
is  election.  If  he  pleads  the  general  issue  not  guilty 
eserved  him  by  the  statute,  he  must  take  it  with  all  its 
drantages  and  inconveniences.  This  inconvenienee 
rises  from  the  act  3  and  4  WiU.  4.  c.  4^  s.  l.yl>y 
rUeh  the  judges  were  restrained  from  extending  the 
roles  to  be  made  under  the  authority  of  that  act  to 
in  which  the  right  of  pleading  the  general  issue 
lid  giving  the  special  matter  in  evidence  had  been 
^ven  to  defiendants  by  statute.  Nov  befotre  Ihe  new 
oies  was  die  defendant  entitled  to  plead  double  in  the 
nanner  stated,  as  of  course ;  for  the  leave  of  the  court 
ras  necessary  under  4  and  5  Ann,  c.  16.,  and  they 
light  limit  the  defendant  to  one  plea. 


1834. 


V, 

Macxivsis. 
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1834.  Aldb&son  B. — This  defendant  has  a  right  to  plead 

^^"^^^"^^  the  general  issue  and  to  give  special  matter  in  evidenoe, 

9.  notwithstanding  the  new  rules ;  but  the  court  will  not 

Mac&sjizik.  gjyg  jjj^j  leave  to  plead  several  matters*    He  must 

plead  them  specially. 

Rule  discharged  without  costs,  the  de- 
fendant to  elect  his  plea  within  24* 
hours  {a), 

(a)  Tlie  dtrfendant  afterwards  pleaded  not  guilty  at  to  the  force  and 
arms  and  whatever  was  against  the  peace,  and  specially  to  ibe  rest.  This 
was  the  course  adopted  in  tlie  old  pleadings  before  4  Afm,  c.  16., 
Grmne  ▼•  Jones,  1  Saund.  996 ;  and  has  since  prevailed  when  leave  to 
plead  doable  coold  not  be  obtained,  e.  g,  in  courts  not  of  record,  as 
county  courts,  and  when  it  was  sought  to  prevent  tlie  plaintiflf  firom 
replying  at  the  trial  by  throwing  no  necessity  of  proof  on  him  in  the  first 
instance,  so  as  to  girc  the  defendant  the  right  to  begin  ;  for  being  origi- 
nally only  pleaded  to  save  the  fine  to  the  king,  (per  Bay  ley  J.  and  Frond  B., 
Jaekton  v.  HtAetk,  2  Stark.  N-  P.  C.  518,)  it  was  held  not  to  be  a  general 
issue  throwing  the  necessity  of  any  proof  on  the  plaintiff.  Per  BayUyh 
Hodges  V.  Holder,  S  Camp.  366. 

As  to  the  right  to  begin,  the  judges  have  resolved  that  the  plaintiff  shall 
begin  in  all  actions  for  personal  injuries,  and  also  in  slander  and  libel,  not- 
withstanding the  general  issue  may  not  be  pleaded,  and  the  affirmative  be 
on  the  defendant,  per  Ttndal  C.  J.  in  Carter  v.  Jones,  6  C.  &  P.  64.  tried  in 
C.  P.  6  July  18S3.  Burrell  v.  Nicholson,  K.  B.  December  Qth.  1833 ;  6  C. 
&  P.  1^4.  wM  trespass,  with  a  first  count  for  breaking  into  plaintiff's  house, 
and  takii^e  and  dctainuig  bis  goods,  and  a  second  for  taking  the  giKxls. 
Plea:  a  justidcation  stating  plaintiff's  house  to  be  within  and  parcel  of  the 
parbh  of  dt.  M.,  ai)d  justifying  the  "  taking  the  goods"  as  a  distress  for  poor- 
rates  assessed  on  piainUff  in  respect  of  his  house  as  being  in  the  parish  of 
St.  M,  Eepfication :  thdt  the  lioUsc  was  not  within  &c.  St.  M.  The  plaintiff 
daiiBddit^  begb,  atating  the  action  to  be  for  Uiking  the  plaintiff's  goods, 
but  tliat  i^  defendant  w^  p  constable,  plaintiff  mu^t  prove  a  demand  of  a 
copy  of  the  warrant,  whatever  might  be  the  issue  to  be  tried.  On  defend* 
•Pt'i  «4«iiUng.tbat  demand,  Demitan  C*  J.  held  him  entitled  to  begin,  and 
thecMuxl  oilHL  B.- affirmed  that  decision  in  the  next  HiUary  term. 


.  / ' 
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1834. 

Clarke  and  Wife  against  Webb  and  Another. 

A  SSUMPSIT  for  use  and  occupation^  with  counts  A  landlord 

for  money  had  and  received,  and  on  an  account  8csSon°o?^"e 
itated.     Plea :  general  issue.    At  the  trial  before  Lord  premises  lately 
Lyndhurst  C.  B.,  at  the  last  Lent  assizes  for  Surrey^  solvent  tenant, 
t  appeared  that  one  Lawrence  being  tenant  of  a  house  JP  which  were 

iixtures  be* 

>f  the  plaintiffs,  owed  them  11.  for  a  quarter's  rent  longing  to  the 
iue  25  March  1833,  and  filed  his  schedule  in  the  in-  IS!}^ 

'  to  give  up  pos* 

iolyent  court  in  June.     On  the  18th  the  plaintiffs  dis-  session  on  his 

;rained  for  that  quarter's  rent  on  all  Lawrence's  fix-  ingi/.  forthe 
xures  and  a  part  of  his  furniture,  and  he  was  dis-  ^^n  rent  due. 
:harged  in  Jtdyy  having  procured  it  to  be  paid.     The  and  sold  the 

lefendants  having  been  appointed  his  assignees,  after-  ^»'"r^>  ^"5 

°  '^^  ,  °  ^        no  occnpaaon 

rards  removed  some  fixtures  of  his  firom  the  premises  by  them 
md  sold  them  (a).    No  occupation  by  the  assignees  ap-  Hel/ that  the 
peared,  but  it  was  shown  that  they  had  promised  to  pay  11  could  not 
the  plaintiffs  the  quarter's  rent  due  from  the  insolvent  ^^  ^1,^  qq^^i 
ya  24  June  1833,  in  order  to  get  possession  before  sell-  on  an  account 
log  the  fixtures.     The  jury  found  a  verdict  for  the  fendants'agree- 
plaintiffs,  damages  7/. ;  thus  affirming  the  agreement,  ™®°'  ^®  P*J^ 
subject  to  leave  to  move  to  enter  a  nonsuit.  being  bottom- 

^  ed  on  any  pre- 

Thesiner  obtained  a  rule  accordingly,  on  the  ground  ^*®?^  ^'^"^ 

.  T  .     «»w<        i-     actions  be- 

that  there  was  no  count  on  which  the  plaintiff  could  tween  the 

recover  on  the  evidence  given,  A^aiM  y*,^a(lqQk(b), .      P»™®** 

Plait  showed  cause.  It  is  not  necessiai^y.io  d^are 
specially  on  an  agreement  not  under  seal^  stipulating 
finr  pecuniary  recompence,  and  which  hii&' been  '^'er- 

(m)  Where  the  lessee  may  himself  reitibve^tuie^«»'they'tMy^  taken 
voder  a  fi.  fa.  against  hira.  Per  Lovd  Xynd/rttrst  C*Bi^  kkTre^ptt^iHarter, 
miU,  Vol.  in.  619.  Per  Baylty  J,,  Place  v.  Fagg,  4  Mann.  &  R.  277  ; 
Wnm  r.  IngUby,  5  B,  &  Aid.  6^5 ;  Pitt  ▼.  Shew,  4  B.  &  Aid.  206 ;  Evans 
V.  lZ«6eit<,  5  B.  &  Cn  841«      ^ - 

(h)  t  U.  Bla.  319. 
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1834.       formed  by  the  plaintiff,  and  indebitatus  assumpsit  lies 


on  the  defendant's  obligation  to  pay  a  specific  sum 

and  Wife      arising  out  of  the  performance  of  the  special  contract 

yy-  The  second  quarter's  rent  had  become  due  and  the 

and  Another,  subsequent  agreement  was  to  pay  it,  so  that  the  money 

was  due,  and  might  be  recovered  under  the  account 

stated,  without  proving  use  and    occupation    under 

11  G.2.C.  19. 

Lord  Lyndhurst  C.  B. — ^No  use  and  occupation  by 
the  defendants  was  proved.  The  agreement  was  this; 
the  plaintiffs  agreed  to  give  up  the  key  of  the  pre- 
mises to  the  defendants,  in  consideration  of  which, 
they  agreed  to  pay  7/.,  the  second  quarter's  rent, 
for  which  they  were  not  liable.  That  was  a  distinct 
and  separate  contract  by  the  defendants  to  pay  a  sum 
of  money.  Then  how  can  that  be  converted  into  a 
claim  available  on  a  count  for  an  account  stated? 
That  count  implies  some  previous  transaction  between 
the  parties  with  reference  to  which  the  account  relied 
on  was  stated  between  them.  The  possession  was 
given  to  the  assignees,  not  with  a  view  to  their  retain- 
ing it,  but  to  get  possession  of  the  fixtures,  which  they 
accordingly  got  and  converted. 

The  other  barons  concurred. 

Rule  absolute. 
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18S4v 
Rush  against  Smyth. 
'RESt'ASS  against  the  sheriff  of  Stfff'olk,  for  A  witnm 

•  •  jij-  .L  r^i-1-       called  to  pro- 

semng  and  leading  away  two  horses  of  the  piam-  duce  a  docu- 
1    Plea :  not  guilty.    The  cause  was  tried  before  "™^"'  pursuant 

_^  ,  to  a  subpoena 

^ghoH  B.  at  the  Suffolk  Lent  assizes.    The  officer  duces  tecum, 

0  had  seized  the  goods  under  a  fi.  fa.  was  called  for  ^as  sworn  as 

®  a  witness  by 

t  plaintiff  to  produce  the  warrant  under  a  subpcena  mistake,  and  a 
368  tecum,  and  being  so  called,  was  by  mistake  sworn,  S  h^^^ 

1  asked  by  the  plaintiff's  counsel,  were  you  employed  he  did  not  an- 
bailiff,  and  had  you  any  warrant?     However,  no  thisVhe     ^ 
iwer  was  nuide.     StarkB  Sent.,  for  defendant,  claims  learned  judge 

refused  to 

a  light  to  cross-examine  the  witness  as  he  had  been  suffer  him  to 
>r»,  but  the  learned  baron  refused  to  recognise  that  ^®  ^Tu'®!?" 

^  mmed  by  the 

ht,  as  the  witness  bad  not  given   any  testimony,  opposite  party, 
I  was  afterwards  called  for  the  defendant,  but  the  ^ards  ^ied 
diet  was  for  the  plaintiff.  him  as  his  own 

«         i/»  x»ii-»         i_  i.^«i»     witness:  Held, 

\  rule  for  a  new  tnal  havmg  been  obtained  m  ^^at  this 
)9ier  term,  on  the  ground  that  he  should  have  been  f  ®.""?  having 

,  .  laid  the  whole 

'HUtted  to  cross-examine  the  witness,  evidence  be- 

fore the  jury, 
the  court 

iustin  was  to  have  showed  cause,  but  the  Cawi  would  not  dis- 

*^^  diet. 

Qfuere^'if 

Storks  and  B.  Andrews  to  support  the  tuk*     In  ^^^  ^^^  been 
MBMW  v.  Smith{a),  Mr.  Justice  Holroyd  held  that  thus  given  in 

.  .  ,    .  1  M    ,  chief,  whether 

ntness,  a  magistrate,  being  merely  called  to  pro-  the  witness, 
5C  an  information  in  his  possession,  could  iiot  be  havmg  been 

*^  ^  ,        sworn  and 

s8-€xamined,    though   sworn,  no   question  having  asked  a  ques- 
\n  asked  him ;  but  here  the  witness  was  §worn,  and  a  iJ^f'^i!!"!!!' 

'  ^  '  givmg  an  an- 

tinent  question  was  asked  him.    Though  no  reply  swer,  was 
.  giTen.  that  codd  not  .flfect  the  defendant's  right  to  '^^:^^- 

by  the  oppo- 
(a)  1  Phill.  on  Evid.  260;  1  Stark,  on  Evid.  td  edit.  161.  site  party. 

See  the 
.'ral  rule,  that  he  need  not  have  been  sworn  as  a  witoc^Si  Sutamtsn  v.  MoKiey, 
,  158. 
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1834*  cross-examine  a  witness  produced  by  the  plaintiff, 
whose  silence  in  answer  to  the  question  propounded  to 
him  on  the  plaintiff's  behalf  was  matter  for  the  jury. 
Besides,  in  Phillips  v*  Earner  and  Another^  sheriff  of 
Middlesex{a)i  a  witness  haying  been  put  into  the  box 
and  sworn,  yet  though  he  was  not  examined  in  chief, 
Lord  Kenyan  held,  that  having  been  called  be  should 
be  examined.  Then  it  is  sufficient  that  the  learned 
judge  prevented  the  witness  from  being  cross-ex- 
amined. 

Alderson  B. — The  objection  was  waived  by  the 
witness  being  called  for  the  defence,  so  that  as  the 
whole  evidence  in  the  cause  has  been  in  fact  laid  be- 
fore the  jury,  though  not  in  the  order  contended  for 
by  the  plaintiff's  counsel,  the  verdict  ought  not  to  be 
disturbed.  I  do  not  say  what  I  should  have  decided 
had  the  point  arisen  before  me.  The  rule  is  now 
clearly  settled  in  all  the  courts,  that  when  a  party  calls 
a  witness  upon  a  subpoena  duces  tecum,  to  produce 
the  documents  required  by  that  writ,  which  he  pro- 
duces or  not  at  his  peril ;  if  he  produces  them^  and 
they  can  be  identified  by  other  witnesses,  without  ex- 
amining him,  he  is  not  open  to  cross-examination.  In 
a  case  which  lately  occurred  before  me  at  Carlisle^  I 
grilled  accordingly.  The  clerk  of  a  public  company  was 
tlbere'  called  on  his  subpoena  duces  tecum  to  produce 
the  books  of  the  company.  I  held  that  he  must  pro- 
duce them  at  the  peril  of  attachment  by  the  court  who 
isiiied' the  writ.  He  then  produced  them»  and  they 
.ifere  Identi^ed  by  another  witness,  but  I  refused  to 
Hsufifer'^him  to  b^  prosB-examlned,  and  the  Court  of 
liiingV  Bench  refused  a  rule  for  a  new  trial.  Here  the 
with^tis(waq  only  called  to  produce  the  warrants. 


/  <tf 


.  I  ■; 


!•: 


i!.;  •  (I 


,: .  I    ■.■:•); 


(a)  i  )kp.  If.  P.  C.  557:  and  sec  per  Lord  Bardwitkf.  in  VaiU/aU  ▼* 
thdeiMde,  2  Atk.  524. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  677 

GuRNEY  B. — A  new  trial,  if  granted,  would  only       1834. 
Jtke    place  under    the    same  circumstances    as    the 
brmer,  for  it  is  not  pretended  that  there  is  any  other 
mdence  to  be  laid  before  the  jury,  the.  witness  having 
l)een  examined. 

Rule  discharged  (a). 

(a)  See  Suwtmen  ▼.  Mo$eley,  antt,  168,  reported  since  tliis  case  was 
irgued. 


CoLBURN  against  Patmore. 

CASE.    The  declaration  stated,  that  the  defendant,  The  dedanr 
tion  stated  that 

before  and  at  the  time  of  committing  of  the  grievance  defendant  had 
by  him  the  said  defendant,  as  hereinafter  mentioned^  b^Si'^^bSotlff 
had  been  and  was  retained  and  employed  by  the  said  to  edit  the 
plaintiff  to  take  upon  himself  the  various  duties  of  newspaper  for 
editing  a  certain  publication,  to  wit,  a  publication  called  reward,  fmd 
The  Court  Journal,  or  Gazette  of  the  Fashionable  World,  edit  it  in  a  pro- 
then  the  entire  property  of  the  said  plaintifi^  and  P^^^S^®'' 
whereof  he  the  said  plaintiff  was  then  and  there  the  theknowledge, 
proprietor,  and  to  devote  all  his  time  aiyi  fittentipn  ^^^i/J^^  * 
to  the  same,  save  and  except  the  hours  behad^h^n  oftheplainti^ 
already  engaged  to  devote  to  the  superintpn^ance '  of;  cious^,^" 
251^  County  Press,  and  which  hours  were,  not,  to,  be  negligently 

.     '       '•     *"  X^*^<'*'       '  "inserted  and 

increased  beyond  those  then  required  on  the  Saturday  published" 

therein  a  fidse 
and  maHcioaf  libel  &c.  It  then  jproceedel ;  to  sDatei/'thftianfiofivBiation  was  after- 
vndi  exhibited  against  plaintiff  for  "  falsely  and  maliciously  printinfl'  and  publishing" 
the  aaid  libel ;  and  that  such  prbce^^kiMerd'ihkiHfj^fi'mh  d^ifftlain^  was  con- 
victed of  the  offence  and  fined  lODA ,  The  plfdn^  had  a,l^er4ieftior  the  fine  and 
eotts.  However,  judgment  was  arrested,  on  the  fi;round  ths^  upon  tne  declaration  the 
iolory  sought  to  be  compensated  did  tfcft  Anp6e^niide^klXiy<tcftii»^  on  the  breach 
of datvchuged against tiie  d,e^^aj^^th^^^ffffvp^^ 

tiff  did  not  appear  to  be  the  same  as  that  of  insming  aha  puDhsninf  by  the  defendant 
Sea^le:  The  proprietor  of  a  newspaper  in  wh^ch,  n^thottt  bis  Knowledge  or.  con- 
Nut,  a  libel  is  inserted  b^  his  editor,  cannot  recover  agamst  uiin  the  damages  sua- 
bdned  by  his  own  conviction  as  proprietor. 
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1834.       and  Monday  in  each  week»  so  that  they  should  boI  in- 
^"^^""^^      terfere  with  the  time  and  attention  necessary  to  be 

CoLBURN 

V.  given  to  the  said  Court  Journal^  and  to  undeitake  ibe 

Patmore.  [i^rary  management  of  the  said  Court  Journal i  and  to 
prepare  for  the  press  all  articles  and  matters  beloDging 
thereto^  to  the  best  of  His  ability  and  to  the  satisfaction 
of  the  said  plaintiff;  to  write  on  the  average  one  original 
article  weekly ;  also  the  reviews  and  articles  of  fRshion, 
music,  literature,  the  drama,  fine  arts,  digest  of  political 
events ;  to  select  from  other  journals  all  that  might  be 
found  suitable  for  the  pages  of  The  Court  Journal,  and 
generally  to  contribute  to  the  utmost  of  his  power  to  the 
interest  and  success  of  the  said  journal,  for  reward  to 
the  defendant  in  that  behalf.  And  it  was  stipulated 
that  political  controversy  and  party  politics  should  form 
no  part  of  the  said  journal,  without  the  consent  of  the 
said  plaintiff;  and  that  the  most  perfect  impartiality 
should  be  adopted  in  the  literary  and  critical  depart- 
ments. And  the  defendant  had  then  and  there  accepted 
such  retainer  and  employment,  and  under  and  by  virtua 
thereof,  at  the  time  of  the  committing  of  the  grievance 
hereinafter  next  mentioned,  had  taken  upon  hhnself 
the  various  duties  aforesaid,  and  then  and  there 
was  the  editor  of  the  said  publication  called  The 
Court  Journal.  Yet  the  said  defendant,  disregard- 
ing his  dut7  in  that  behalf,  and  contriving  and  wilfully 
intehditrg  to  injure  and  aggrieve  the  said  plaintiff 
in  this  behalf,  did 'not  perform  or  discharge  the  va- 
rious* duties'  of  editing  the  said  publication  caHed 
The^ouft  Journal  in  a  due  and  proper  manner,  but  on 
the  contrary  thereof,  heretofore,  to  wit,  on  the  28  day 
^f'Jwiiuary  183S,  in  the  county  aforesaid,  without  the 
knowledge,  leare,  authority,  or  consent  of  the  sjud 
filiiintiff,;  falsely,  maliciously,  and  negUgentfy  (a),  in- 

(a)  Added  to  the  declaration  on  summons  to  aipend ;  tee  T^UUrutBTs  em, 
liiehtiohed  byWeaih  3.  in  Buih  v.  Stcinman,  1  Bos,  fie  PqU  409^  £av. 
Gutch  and  others,  Moo.  Jk  Mai.  433. 
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serted  and  published,  and  caused  to  be  inserted  and       1834. 
published  in  the  said  publication,  called  The  Court     ^^^ 
Journal^  the  false,  scandalous,  malicious,  libellous,  and  v* 

defiunatory  matter  following  of  and  concerning  [here 
followed  the  libel  on  a  lady  of  high  rank],  contrary  to 
hb  duty  as  such  editor  as  aforesaid,  and  to  the  duties 
which  he  had  been  retained  to  perform  as  aforesaid^  and 
in  breach  and  violation  thereof.    And  the  said  plaintiff 
further  saith,  that  an  information  was  afterwards,  to 
wit,  in  Easter  term,  in  the  second  year  of  the  reign  of 
our  said  lord  the  king,  filed  in  the  court  of  our  said 
lord  the   king,    before    the   king  himself,  by  E.  H. 
Lu$kmgtom  esquire,  coroner  and  attorney  of  our  said 
lord  the  king,  in  the   court    of  our  said   lord  the 
king,  before  the  king  himself,  who  prosecuted  for  our 
Mid  lord  the  king  in  that   behalf  against  the  said 
plaintiff;  and  one  T.  H.^  one  T.  5.,  and  one  Mr.  2\  ^ 
for  the  fiedsely  and  maliciously  printing  and  publishing 
of  the  said  libel ;   and  that  such  proceedings  were 
thereupon  had  in  the  same  court,  that  it  was  then  and 
there  considered  and  adjudged  by  the  said  court,  that 
the  said  plaintiff  should  be  convicted  of  the  said  of- 
fenee,  and  that  he  should  pay  a  fine  to  our  said  lord 
the  king  of  100/.  for  that  offence,  and  that  he  should 
be  committed  to  the  custody  of  the  marshal  of  the 
marsbalsea  of  the  said  court  of  our  said  kurd  the 
king,  before  the  king  himself,  until  he  sbpuld  :haise 
paid  the  said  fine;  by  mesns 'and  inneoDaeqiienor 
whereof  the  said  plaintiff  was  thea  and  there  foroed 
sod  obliged  to  pay,  and  did  then  and  there  pay  the 
aftid  fine,  and  also  by  means  and  in  consequence  of  the 
prenuses,  the  said  plaintiff  was  forced  and  obliged  to 
pay  and  become  liable  to  pay  certain  eosta  and  ex- 
penses to  a  large  amount,  to  wit,  to  the  aKHountAf 
100/.  in  and  about  his  defence  in  the  said  prosecution, 
and  in  and  about  endeavouring  to  mitigate  the  sen- 
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trary  in  the  case  of  the  proprietor  of  a  newspaper.        1834. 
\  Alder  son  B.    That  is  because  the  law  presumes  he      ^^^^^^ 
knows  the  fact.]     If  that  presumption  arises,  notwith-  -o, 

standing  proof  to  the  contrary,  the  result  is  the  same.  T^atmore. 
The  law  should  presume  him  cognizant  so  as  to  en- 
force his  remedy  over  against  the  person  who  exposed 
him  to  the  consequences  of  that  legal  presumption. 
[Alder son  B.  If  the  law  presumes  a  proprietor  of  a 
paper  to  be  cognizant  of  the  acts  of  his  servants,  and 
holds  him  liable  accordingly  in  criminal  proceedings, 
can  he  sue  a  co-trespasser  for  contribution?]  The 
rule  by  which  such  proprietors  arc  so  held  liable  is  not 
founded  on  that  presumption,  for  that  would  be  open 
to  rebutter  by  proving  the  fact  of  the  master's  igno- 
rance. It  rests  on  a  diiferent  principle,  mx»  that  in 
his  capacity  as  such  proprietor  he  takes  on  himself  the 
task  of  preventing  the  insertion  of  libellous  matter  in 
his  publication,  under  the  penalty  that  if  he  does  not, 
he  shall  be  criminally  responsible,  whether  cognizant 
of  the  offence  or  not.  Then  being  actually  ignorant  of 
the  act  of  his  servant,  though  liable  in  law  to  pay  for  it 
as  his  own,  he  claims  to  recover  from  him  the  amount 
of  loss  occasioned  him  by  it.  It  would  be  sufBcient  to 
prove  that  the  defendant  *'  negligently"  caused  the  in- 
sertion of  the  libel  (a) ;  and  it  is  a  clear  rule  that  whei^e 
damage  is  occasioned  to  one  man  by  the  negligeitt  &ct 
of  another,  an  action  on  the  case*  will  li^  fbr  it.  t!hief 
Baron  Corny ns  in  his  Digest ^  tit.  Action  bn  tka'Ga^{^K)\ 
collects  cases  which  show  that  no  one  oah  sustdiii ^injury 
from  the  wrongful  act  of  anotfaef,*witbiMiil;'bJiving  k 
remedy  over  against  him  by  action;*  Thi^n/if'ii  imstiftr 
who  is  civilly  liable  for  the  act  of  Ms  s^r^nMin  negl^'t 
gently  driving  his  carriage  inhisribslenddV^chd^kfle^tbb'-' 
latter  for  the  pecuniary  loss  sustained' fe^  him' fti^ohS^-' 
quence  of  such  his  act,  there  is  no  reason  why,  because 

(a)  Sec  Qiitly  ou  PleiRdhigv  4thediU  iSi. 
VOL.  IV,  Y    Y 
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1834.  in  this  peculiar  case  the  master  is  criminally  as  weD  as 
civilly  responsible  for  the  negligent  act  of  his  senrant^ 
he  may  not  equally  sue  him  for  the  expenses  occasioned 
Patmore.  jjy  j^  criminal  prosecution  for  that  act.  There  can  be 
no  difference  between  the  loss  incurred  by  the  costs 
and  fine  in  a  criminal  information  and  the  damages 
and  costs  in  an  action.  Can  it  be  doubted,  that  had 
the  civil  remedy  been  taken  against  the  plaintiffi  the 
damages  and  costs  might  have  been  recovered  by  him 
in  this  mode- against  this  defendant?  [Lord  Lyndr 
hurst  C.  B.  There  is  this  distinction  between  the  pre- 
sent case  and  others  where  the  acts  of  servants  render 
theit  masters  liable ;  that  even  if  a  libel  be  published 
wilfully  by  the  servant,  the  master  is  civilly  as  well  as 
criminally  amenable,  though  in  other  cases  he  is  only 
liable  for  his  negligent  or  unskilful  act  (a).  It  is  an 
anomaly  in  this  particular  case.  Aldenon  B.  The 
difficulty  is,  that  a  master  is  presumed  to  authorize  the 
publication  of  a  libel  by  his  servant,  whereas  in  other 
cases  of  torts  by  a  servant  he  is  not.]  Taking  the 
master  as  amenable,  whether  the  act  be  wilful  or  not, 
or  known  to  him  or  not,  and  that  he  suffers  damages 
in  consequence,  why,  if  he  proves  that  he  did  not  know 
it,  is  he  not  to  maintain  an  action  against  his  servant, 
as  he  would  in  a  case  where  he  does  know  it  ?  [Al- 
derson  B,  The  proprietor  of  a  paper  is  a  master  giving 
general  authority  to  publish  every  thing ;  libellous  or 
the  contrary.  Then  is  he  not  criminally  responsible 
for  giving  that  authority  ?]  Taking  the  presumption 
of  law  to  be  that  the  servant  h^s  a  general  authority 
to  publish',  stiir  no  authority  from  him  to  do  the  illegal 
act  of  publishing  a  libel  can  be  presumed,  it  must  be 
expressly  proved ;  for  an  authority  to  publish  a  news- 
I^flper  does  not  necessarily  imply  authority  to  publisb 
libels  in  it.     The  hardship  would  be  eiti^me  if  a  pro- 

(a)  JiilacmanM  v.  Crickett,  1  East,  106,  &c. 
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prietor  of  a  paper  should  be  held  not  only  responsible        183-1'. 
for  the  criminal  act  of  his  servant,  but  also  to  have  no      ^'^"^^^ 

COLBURM 

remedy  over  against  the  party  really  guihy.     It  may  be  v. 

said,  that  if  both  master  and  servant  were  sued  to-  Patmore. 
gether  jointly,  neither  could  sue  the  other,  being  both 
tort-fbazors ;  but  the  fact  admitted  on  this  record  is, 
thaet  the  libel  was  inserted  without  the  knowledge  and 
consent  of  the  plaintiff.  Then  the  plaintiff  is  not  a 
tort-feazor,  and  sues  for  indemnity  not  for  contribution. 
The  law  may  for  its  own  objects  regard  them  both  as 
guilty,  for  the  purposes  of  civil  or  criminal  proceedings 
by  parties  injured,  but  not  inter  se,  so  as  to  prevent  re- 
paration to  the  innocent  party  from  the  party  really 
guilty.  In  Adamson  v.  J  arms  {a)  an  auctioneer  who 
had  been  employed  to  sell  goods  by  a  person  who  had 
no.right  to  dispose  of  them,  was  sued  alone  by  the  real 
owner,  who  recovered  the  value  against  him.  There- 
upon, though  the  action  of  tort  might  have  been  joint 
against  the  employer  and  auctioneer,  who  were  both 
tort-feazors  in  legal  contemplation,  it  was  held  that  the 
auctioneer  having  sustained  the  loss  might  recover 
against  his  principal.  The  reason  why  one  tort-feazor 
cannot  sue  the  other  is,  that  both  are  equally  guilty. 
[Aldersan  B.  Alike  guilty.]  Now  the  ph^intiff 's  guilt 
in  any  sense  but  that  imposed  ex  necessitate  by,  the 
law  quoad  alios,  is  here  negatived.  In  the  last  case. 
Best  C.  J.  says,  "  From  the  inclination  of  the, court  in 
Philips  y.  Biggs  {b)f  and  from  the  ^concluding  part  of 
Lord  Kenyan^B  judgment  in  Merryweat/ter  v.  Nifon{e), 
and  from  reason,  justice,  and  sound  policy,  the  .r^le 
that  wrong-doers  cannot  have  redress  ,or  cqntjrib|4tiqn 
against  each  other  is  confined  to  cases  where;  the  person 
seeking  redress  must  be  presumed  to  have  known  that 
he  was  doing  an  imlawful  ac(»  If  a  man  buys  the  g9P^s 
of  another  from  a  persoi;i  who.  has  np  authority  t^.s^U 

(a)  4  Biug.  66.  (6)  Hurdrcs,  164.  (c)  8  T.  R.  186. 
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them,  he  is  a  wrong-doer  to  the  person  whose  goods  he 
takes,  yet  he  may  recover  compensation  against  die 
person  who  sold  the  goods  to  him.  Suppose  a  master 
to  be  convicted  in  penalties  under  the  smuggling  or 
revenue  laws,  and  penalties  to  be  inflicted  on  him  for 
the  wrongful  act  of  his  servant,  cannot  he  recover  over 
against  that  servant?  [Lord  Lyndkurst  C,  B.  The 
nearest  case  would  be  that  of  a  master  carrying  on  a 
business  subject  to  the  supervision  of  the  excise  laws, 
whose  servant  does  some  act  to  violate  them  without  his 
knowledge,  so  as  to  subject  him  to  penalties  (a).  When 
the  relative  situation  of  the  parties  is  considered,  it  is 
not  by  any  means  conclusive  against  your  argument 
that  no  instances  of  such  actions  can  be  produced  (ft).] 
In  Humphrys  v.  Pratt  (c),  a  sheriff  trusting  to  a  pbuii* 
tiff's  representation  had  seized  cattle  under  a  fi.  &  as 
belonging  to  defendant :  damages  being  afterwards  re* 
covered  by  the  real  owner  agunst  the  sheri£^  he  sued 
the  original  plaintiff  in  case  to  recover  the  damages  and 
costs  incurred  in  consequence  of  his  misrepresentatioD, 
without  averring  fraud  in  the  representation  or  know- 
ledge of  its  fabehood,  and  obtained  judgment  in  the 
Iriih  courts  of  Exchequer  and  Exchequer  Chamber ; 
which  was  affirmed  on  appeal  to  the  House  of  Lords  (iQ. 
In  that  case  both  the  creditor  and  the  sheriff  were  joint 
tort-feazors  as  against  the  owner  of  the  cattle.     But  it 


(«)  See  Att^nuy^Gmtmi  t.  Biddell,  anU,  Vol.  XL  5ffS. 

(6)  lu  Nixan  v.  Branm,  10  ]y(od.  ^09^  4  Bac  Abr.  689,  Gwill.  cd^  €A 
edit,,  the  court,  after  holding  a  master  liable  for  a  lost  occasioned  bj  bu 
servant's  disobedience  of  his  orders,  were  of  opinion  that  tiie  roaster  eoaU 
not  rccbter  it  of  thtf  secant,  the  loss  Being  o<icAsioned  by  m  Mere  Mcidciili 
and  nat  by  cither  Mly  or  firj^lgence.  See  also  Loaf  (ion  w.  dfrimn  Ctm- 
poMf,  Free  Cbauc.  221.  Triu,  170S  ;  Jd  Via.  316.  . 

(c)  Dom.  Proc.  5  Bllgh's  K*  154 ;  2  Dow  &  Clark,  218. 

((2)  Per  Lords  Tenterden  and  Wyvford.  The  former  afterwards  said 
in  K.  b.  that  the  decision  turned  on  tlie  slierlflT  b^ng  k  'public  oflScrr 
liable  to  ^i  aclkm  if  ho  refused  to  aet.'^^CIatk's  MS. 
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lean  on  this  record  that  the  defendant  is  in  fact       1884. 

• 

i  real  offender,  and  it  is  by  an  anomaly  only  that      ^^v^^ 
)  plaintiff  is  convicted  of  the  offence.    The  plwitiff  «. 

)•  not  seek  to  recover  contribution  but  indemnity,  Patmorb. 
iiatinction  taken  by  Lord  Kenyan  in  Merryweather 
NixoMf  where  the  plaintiff  sued  for  contribution,  ad- 
ting,  himself  to  be  equally  guilty  of  the  tort  with 
i  defendant.  Had  the  defendant  agreed  to  indem- 
f  the  plaintiff  for  all  damages  he  might  incur  by  the 
erting  any  libel  in  the  paper,  it  might  have  been 
breed,  or  bonds  to  guarantee  the  good  behaviour  of 
rka  or  sheriffs'  officers  would  be  invaUd  instnnnents. 

Mdnte  for  the  defendant  This  is  an  action  in  which 
i  plaintiff  seeks  to  exonerate  himself  from  the  conse- 
ences  of  a  conviction  for  an  offence.  He  assumes 
It  it  appdftrs  from  the  declaration,  that  he  neither 
ew  of  or  consented  to  the  commission  of  the  offi^nce. 
It  ik  is  connstent  with  both  the  counts  that  he  com- 
tted  the  o£fence  himself,  and  there  is  no  averment 
■t  he  did  not.  The  declaration  states,  that  the  de- 
fedint  ''  without  the  knowledge,  leave,  authority,  or 
Dsoit  of  the  plaintifl^  falsely,  maliciously  and  negli- 
Kidy  inserted"  the  Hbel  in  The  Court  Jonnia/,  and  .that 
information  was  afterwards  filed  in  the  King's  Bench 
vinst  the  plaintiff,  for  *'  the  fidaely.  and  maliciously 
biting  and  pubUshing  of  the  said  libel,''  and  that  the 
iiotiff  was  convicted  ''  of  the  said  offence."  That 
isDoe  is  stated  to  have  been  the  ''^  falsely  and  malid- 
^f  printing  and  publishing  the  said  libel,"  not  the  de» 
idant's  act  of  insertmg  the  libel  in  TAe  Court  Journal* 
len  what  is  there  on  this  record  to.  show,  as  has  beai 
j;aed,  that  the  plaintiff  was  innocent  in  every  sense 
cept  that  of  the  rigorous  rule  of  law  ?  Nothing  identi- 
9  the  &lse  and  malicbus  publication  of  i(rhich  the 
aintiff  states  himself  to  have  been  convicted,  with  the 


i 
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^^^  a»/ J0«r>a/,  diarscd  bf  U.  ID  hsm 
the  defendant.  The  two  acts  Hated,  of  '^ 
pohfiduDg"  br  the  defiendant,  «■ 
fahing^  bf*  the  pbhitifl^  are  peifecdjr 
parties  ma j  have  angiT  pobfidbed  the 
fereot  tmes^  for  it  is  not  aTerred  to  be 
the  jadgment  of  the  coort  of  King's  ^^^■•i^j  aei  out  in 
the  dedaradon,  that  the  plaintiff  did  blsAf  and  mE- 
cioosl J  poblidi  the  Ebel,  most  be  taken  to  be  uaMhwifd|y 
tme,  and  not  to  be  contradicted  bj  arennent.  Li  point 
of  fact,  the  arennent  of  the  pJaJntrflTs  imocence  onlj 
extends  to  the  act  charged  on  the  defendant  in  thb  de- 
dararion,  not  to  that  of  which  the  pbnntiflr  tiiw^«^lf  was 
oonricted.  [Lord  Lymdhmrst  C.  B.  Thefe  is  no  afer- 
ment  that  the  plaintiff  was  ignorant  of  the  libd  bdng 
published.  Then,  eoosistentlj  widi  this  dedaraliof^ 
the  libel  mi^it  hare  been  original^  ^  inserted"  by  the 
defendant  as  editor,  and  afterwards  sold  by  the  fdaintiff 
at  his  shop.  AldevMom  B.  It  would  come  to  the  ssaie 
thing  as  the  sale  of  a  book  or  paper  by  a  party  ignorant 
of  its  contents.  Is  there  any  precedent  of  a  booksder 
prosecuted  for  publishing  a  libel  having  sued  the  pub- 
lisher? There  is,  however,  an  arennent  which  may 
tend  to  connect  the  act  of  the  defendant  with  that  of 
the  plaintiff^  viz.  '^  that  the  plaintiff  was  so  prosecuted 
as  aforesaid,  by  reason  and  in  consequence  of  the  com- 
mitting the  grievances  by  the  defendant  as  aforesaid  "^ 
That  publication  of  which  the  plaintiff  has  been  con- 
victed by  a  competent  tribunal,  may  have  taken  place  bjr 
him  in  consequence  of  the  insertion  by  the  defendant. 
•No  such  averment  appears  in  the  second  count. 

The  main  question  is,  can  a  party  convicted  of  a 
public  wrong,  for  which  criminal  proceedings  might  be 
had,  claim  indemnity  for.  the  results  to  himself  firom  an- 
other who  has  joined  with  him  in  committing  it.    The 
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difficulty  arises  from  the  gratuitous  assumption  that  the        1834. 
offence  of  publishing  a  libel  in  a  newspaper,  stands  on  a      q  lburn 
different  footing  from  other  acts  to  which  the  law  has  v. 

affixed  the  penalties  of  crime.  [Lord  Lyndhurst  C.  B. 
Suppose  damages  in  a  civil  suit  had  been  recovered 
against  the  plaintiff  for  publishing  this  libel.]  The 
same  defence  would  have  been  open.  Whatever  may 
be  the  nature  of  the  particular  act^  held  by  law  to  be 
a  crime,  the  same  consequences  must  follow.  Then^  if 
by  law  a  proprietor  of  a  newspaper  may  be  morally 
innocent,  and  yet  criminally  responsible,  in  point  of  law, 
for  the  publishing  a  libel  in  it,  whether  he  knows  of 
its  insertion  or  not,  he  must  be  treated  as  an  offender 
to  all  intents  and  purposes. 

Lord  Lyndhurst  C.  B. — The  declaration  shows, 
that  the  first  act  relating  to  the  libel  in  question,  was 
that  done  by  the  defendant,  viz.  the  "  inserting  and 
publishing"  it  in  The  Court  Journal.  The  charge  of 
insertion  would  have  been  satisfied  by  proof  of  his 
putting  the  matter  into  writing,  and  handing  it  to  the 
printer.  This  act  of  the  defendant  appears  from  the 
declaration  to  have  been  followed  up  by  this  additional 
act  of  the  plaintiff,  viz.  printing  and  publishing  what 
had  been  thus  previously  prepared  by  the  defendant. 
And  it  is  quite  consistent  with  the  allegations  on  the 
record,  that  the  latter  act  might  be  distinct  from"  the 
former.  The  plaintiff*  may  have  chosen  to  adopt 'an 
article  furnished  him  by  the  defendant.  He  htis  b^^n 
convicted  of  maliciously  publishing  the  libel,  nor  dotes 
any  thing  appear  to  show  him  not  practically  and  m  fact 
a  participator  in  that  transaction.  The  averment,  that 
the  defendant  inserted  and  published  the  libel  without 
the  plaintiff's  knowledge  or  consent,  may  be  tfue,  and 
yet  the  plaintiff  may  have  been  so  pleased  with  it,  as 
to  have  suffered  it  to  be  printed,  or  may  have  published 
it  again  on  a  subsequent  occasion. 
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1834.  The  important  general  question  on  the  merits  does 

not,  therefore,  arise.  I  am  not  aware  of  any  case,  in 
which  a  man  duly  convicted  of  an  act  declared  by  law 
to  be  criminal,  and  punished  for  it  accordingly^  has  been 
suffered  to  maintain  an  action  against  the  party  who 
participated  with  him  in  the  offence,  in  order  to  procure 
indenanity  for  the  damages  occasicmed  and  sustained  to 
him  by  that  conviction.  But  after  hearing  the  arga* 
ments,  I  entertain  little  or  no  doubt  that  such  an  aedon 
could  not  be  maintained. 

BoLLAND  B. — I  agree  with  the  court  in  their  decision. 
It  has  become  unnecessary  to  decide  upon  the  main 
question. 

Alderson  B. — The  declaration  states,  first,  a  duty 
on  the  part  of  the  defendant,  and  then  a  breach  of  it  by 
him  in  not  properly  performing  his  duties  of  editor. 
It  should  then  have  gone  on  to  show  an  injury  sustain- 
ed by  the  present  plaintiff*,  in  consequence  of  the  de- 
^ndant*s  breach  of  duty  previously  alleged.  This  he 
has  not  done,  for  the  injury  as  laid  appears  to  have 
been  sustained  from  his  own  wilful  and  separate  act,  in 
printing  and  publishing  the  libel  in  his  newspaper. 
Upon  the  general  question  I  agree  in  the  view  taken  of 
it  by  my  lord  chief  baron. 

GuRNEY  B. — The  pIaintiff*cannothave  judgment  on 
this  record.  On  the  other  question  I  strongly  concur 
with  the  opinion  already  expressed. 

Rule  absolute  for  arresting  the  judgment  (a). 

(«)  Where  both  parties  are  equally  criinioal  against  the  general  laws  of 
public  policy,  the  rule  is  potitir  est  conditio  deftndcHtis:  per  Lord  Marrf/ir" 
C.  J.  Smith  V.  Bromley,  Dougl.  697  ;  relied  on  by  LamrenttJ.  in  Hmnm  r. 
Hancock,  8  T.  R.  578  ;  see  Cowp.  343;  7  T.  R.  535j  1  East,  96,  99. 
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1834. 
Woodward  against  Cotton.  '*•^^/^^^ 

EBT  on  5  Geo.  4.  c.  cxxv,  s,  97.     The  first  count  B^  5  Geo,  4. 
of  the  declaration  stated,  that  the  defendant  did  i^oca*7cO 
n^v-row  a  certain   ditch  situate   &c.,  and  not  within  no  drain 

^1 r    -1.       /»  j-f.      •     •   j«  ..•  /*  •     •  /•  within  acer- 

tn^  limits  oi  the  jurisdiction  of  any  commissioners  of  ^^\^  district 
,  without  the  consent  or  approbation  of  the  trus-  described  by 

,  ,  ,  ,     the  act  was  to 

mentioned  in  a  certain  act  of  parliament  made  in  be  arched 
the  5th  year  of  his  late  majesty  king  Geo.  4.,  intituled,  ^^^^  ^y  "  *"y 
**  An  act  to  repeal  several  acts  for  the  relief  and  em-  soever''  wiih- 
ployment  of  the  poor  of  the  parish  of  St.  Mary  Isling-  wnVof  cTrtoin 
loj»,  in  the  county  of  Middlesex^  for  lighting,  watching,  trustees.    A 

J  ..  .  *  ^r        •        /•      surveyor  who 

and  preventing  nuisances  and  annoyances  therein ;  for  ^^^^  employed 
amending  the  road  from  Highgate  through  Maiden  by  a  private 

— .  ,  .  ,  .  individual  to 

Lane,  and  several  other  roads  in  the  said  parish''  &c.  superintend 
&c.,  in  writing  first  had  and  obtained,  contrary  to  the  ^l*©  ere^^i^g 

®  ^  "^     ^  and  arching 

form  of  the  statute  in  such  case  made  and  provided,  over  of  a  drain 
whereby  and  by  force  of  the  statute  the  said  defendant  ^"j^q'^^iS^'^^ 
&r  his  said  offence  forfeited   the  sum  of  50/.,  and  district  is  a 
thereby  and  by  force  of  the  same  statute  an  action  hath  ^i^m  the  act. 
accrued  &c.  By  '^®  ^^^' 

^^ ,  ,  eluding  sec- 

Other  counts  varied  the  statement  of  the  nature  of  the  tion  it  was 

ditch  or  watercourse  and  the  offence ;  one  set  alleging  «"^^^>  ^^\a 
It  to  have  been  committed  contrary  to  the  terms  and  be  deemed 
•tipulations,  and  in  other  manner  than  had  been  ex-  beVpuWic^ 
P^'essed  in  a  certain  consent  or  approbation  in  writing  act,  and 
"«idand  obtained  by  the  defendant  from  the  trustees  djcially  taken 
"'^eiitioned  in  the  said  act,  in  tbis,  to  wit,  tliat  the  said  no^jc®  of  as 

^  .  ,  ■   1    •  '  1  1    '    t      *"ch  without 

^^nsent  and  apprbbation  so  given  and  granted  by  the  being  specially 
•^d  trustees  expressed  that  the  said  last-mentioned  6*^?^  ^J 
^tch  to  be  arched  over  by  the  .dejEenda^t  was  not  to  printed  copy 
*^  less  than  13  feet  superficial.     Plea:  nil  debet.  iTevidenw! 

The  section  in  point  enacted,  "  That  it  shall  and  m^y  without  proof 
^  lawful  for  the  said  trustees  from  time  to  time,  as  they  been  examined 

with  the  par- 
liament  roll,  or  printed  by  the  king's  pnnter. 

YOL.  IT.  Z  Z 
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shall  see  occasion,  to  widen,  deepen,  embank,  turDiaUoi 
arch  over,  and  cleanse  and  scour  all  and  every  and  an] 
of  the  watercourses,  drains  and  ditches  within  the  saic 
parish,  and  which  are  not  under  or  within  the  limits  ol 
the  jurisdiction  of  any  commission  of  sewers,  and  tola] 
out  new  drains  &c.  through  any  lands,  with  the  conseni 
of  the  owners  or  occupiers,  and  assess  the  expenses  upoi 
the  occupiers  and  owners  of  the  premises  which  recein 
benefit  or  avoid  damage  by  reason  of  the  same.  Pro< 
vided  always,  that  no  ditch,  drain,  or  mother  watercoorM 
shall  be  narrowed,  filled  up,  altered,  covered  in  or  arched 
over,  by  any  person  or  persons  whatsoever,  withoul 
the  consent  and  approbation  of  the  said  trustees  ii 
writing  being  first  had  and  obtained,  nor  in  any  otfaei 
manner  than  is  or  shall  be  expressed  in  such  consent] 
and  in  case  any  person  shall  so  narrow,  fill  up,  alter, 
cover  in  or  arch  over  any  such  drain  or  watercoorM 
whatsoever,  within  such  part  of  the  said  parish,  coH' 
trary  to  the  intention  hereof,  he,  she,  or  they  shall  fin 
every  such  offence  forfeit  and  pay  the  sum  of&OL^ 

There  was  a  clause  that  the  act  should  be  deemed 
and  taken  to  be  a  public  act,  and  should  be  judiciaDj 
taken  notice  of  as  such  by  all  judges,  justices,  and 
others,  without  being  specially  pleaded. 

At  the  trial  before  Lord  Lyndhursi  C.  B.  at  the 
Middlesex  sittings  after  Michaelmas  term  183S,  Ac 
act  of  parliament  which  was  produced  in  evidence  had 
not  been  exemplified  under  the  great  seal,  and  then 
was  no  proof  that  it  had  been  compared  with  the  ori- 
ginal roll  in  the  parliament-office,  or  that  it  has  been 
printed  by  the  king's  printer.  It  further  appeared  thai 
certain  persons  had  taken  a  lease  of  a  piece  of  land  in 
Islington  upon  which  the  drain  in  question  was  con- 
structed, for  the  purpose  of  building  houses,  which  thej 
agreed  to  erect,  under  the  inspection  of  the  lessorV 
surveyor  for  the  time  being.    The  defendant  was  sncfc 
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nureyor ;  and  during  the  progress  of  the  work,  applied  1884. 
m  behalf  of  the  lessees  to  the  trustees  under  the  act 
to  satiction  the  construction  of  a  drain  of  a  certain  size^ 
m  stipulated  in  their  lease,  along  the  line  of  a  ditch  Cottok^ 
m  fitmt  of  the  ground  built  on.  The  trustees  reftised 
ittdk  peralissien,  except  on  the  terms  that  the  drain 
Aonid  be  made  of  the  capacity  of  13  feet.  The  lesseiSS 
KmlsVer  built  a  smaller  drain,  and  while  one  of  the 
wtncsieB  was  ehgag(ed  in  arching  it  orer,  after  a  glreat 
pArt  of  it  had  been  made,  the  defendant  (iame  t6  him 
■mI  aaid  '*  You  mttst  build  it  according  to  that  which  is 
IbaeiT  ¥ot  this  defendant  it  was  objected,  firsts  that 
li  thiB  Was  a  prirate  act  of  parliament,  it  should  havts 
lieen  tegubirly  prored  by  a  copy  examined  with  the 
prttiament  roll;  secondly,  thiEit  the  defendant  being 
Acrefy  teirveyiNr  to  the  ground  landlord,  interfered  only 
M  see  that  the  contract  entered  into  with  his  principal 
Ma  fulfiUed,  and  was  not  such  a  ^'person'*  as  could 
idl  MAin  ttie  words  of  section  145.  The  jury  gave 
a  yeidict  fbr  die  plaintiff  on  the  SOth  count,  that 
lie  **  did  arch  over  a  drain"  contrary  to  the  terms  ex* 
Heised  in  a  certain  cohsent  of  the  trustees. 
In  this  tton  Steer  obtained  a  rule  to  enter  a  nonsuiti 

HoU  showed  cause  in  Better  term.  It  was  unne* 
aetsary  to  prove  the  act  of  parliament  by  an  examined 
opy.  Brett  v.  Beaks  (a),  which  was  relied  on  by  the 
^olencUnty  has  been  overruled  in  Beaumont  v.  Moun^ 
wim  (6)*  The  other  point  was  a  question  for  the  jury. 
.  The  Court  here  stopped  him,  calling  on 

ISteer  to  support  the  rule.    All  that  the  defendant 

m 

CKDttods  for  is,  that  a  party  who  seeks  to  give  a  private 
Ot  ot  parliament  in  evidence,  should  prove  that  the 
opy  tendered,  if  printed,  was  procured  at  the  king's 

<•)  Bloody  &  M.  4S1.  (b)  10  Bug.  405. 
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1834.  printers.  The  clause  in  question  does  not  make  this 
public  act ;  for  if  the  intent  of  a  statute  be  particula] 
it  shall,  notwithstanding  the  words  are  general,  b 
Cotton.  deemed  a  private  statute  (a).  In  Breii  v.  Beales  (4)  th 
evidence  was  rejected,  though  the  copy  of  the  act  wa 
printed  by  the  king's  printer.  [Lord  Lffndhmrst  C  B 
That  copy  was  rejected  on  account  of  its  effect  ii 
evidence,  not  because  it  was  not  properly  proveable  ii 
evidence  without  a  copy  examined  with  the  parliameni 
roll,  but  rather  because  it  could  not  be  received  for  tin 
purpose  for  which  it  was  offered.  If  my  interpretatim 
is  correct,  it  is  not  requisite  to  overrule  that  case;  in 
the  marginal  note  it  is  said,  that  by  the  clause  is 
question  an  act  of  parliament  private  in  its  nature  ii 
not  ''admissible"  in  evidence  against  strangers;  thai 
is  of  course,  because  it  is  a  private  instrument,  althougli 
declared  to  be  a  public  act  for  some  purposes.  In 
Rex  v.  Sutton  {c)  it  was  held  that  a  public  act  ol 
parliament  is  admissible  as  prim&  facie  evidence  of  the 
existence  of  any  facts  which  are  stated  in  it.  Is 
the  case  of  Brett  v.  Beales  it  was  attempted  to  carrj 
this  doctrine  a  little  farther,  and  Lord  Tenterden  held 
that  as  to  its  general  nature  and  operation  it  wsi 
not  a  public  act,  though,  still  by  the  particular  clause, 
it  may  be  given  in  evidence  as  such.  The  case  ol 
The  King  v.  Shaw  (d)  has  been  alluded  to,  where  t 
private  act  was  received  in  evidence  without  proper 
proof,  but  there  the  party  objecting  had  himself  pat  the 
act  in  operation.  This  act  is  of  a  private  nature, 
because  its  provisions  refer  only  to  a  single  parish;  and 
a  statute  which  as  to  persons  is  general,  but  the 
matter  thereof  concerns  singular  things,  as  any  parti- 
cular manor  or  house,  &c.,  or  all  the  manors,  houses, 
&c.,  which  are  in  one  or  sundry  particular  towns,  or  in 

(a)  6  Bac.  Abr.  lit.  Statute  (F.)  (6)  M.  &  M.  4f  1. 

(c)  4  M.  &  S.  btiS.  {d)  \t  East,  479. 
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one  or  divers  particular  counties,  is  a  particular  act  1834. 
which  must  be  pleaded  («).  It  was  even  thought  neces- 
sary to  declare  by  a  special  enactment,  that  the  Irish 
statutes,  though  made  for  one  great  province  of  the  Cotton. 
empire,  should  be  received  in  evidence  in  Great  Britain^ 
41  Geo.  3.  U.  K.  c.  90.  s.  9.  But  judges  would  not  take 
notice  of  a  private  act  unless  it  be  pleaded,  though  it 
make  void  all  proceedings  to  the  contrary  in  such  a 
case ;  the  reason  being,  that  it  is  important  that  the  ex- 
istence of  public  acts  should  not  be  put  in  issue  because 
many  ancient  ones  are  lost ;  but  that  is  not  the  case  with 
modem  private  acts.  Formerly,  therefore,  if  a  private 
act  was  not  produced  in  an  exemplification  under  seal, 
the  party  might  plead  nul  tiel  record (b).  The  eflfect  of 
the  introduction  of  this  clause  is  only  to  save  the  neces- 
sity of  pleading,  and  not  to  invest  it  with  a  public  cha- 
racter. The  mode  of  inrolment  and  promulgation,  and 
of  giving  the  royal  assent,  shows  a  distinction  between 
public  and  private  acts :  a  public  act  is  inroUed  by  the 
clerk  of  parliament,  and  by  him  transcribed  and  sent  to 
all  sherifTs  that  it  may  be  generally  known,  and  the 
king's  assent  is  given  by  the  words  le  roy  le  veut.  But  a 
private  act  is  only  filed  with  the  royal  assent  indorsed  in 
the  terms,  soil  fait  conie  il  est  desire,  and  is  never  circu- 
lated by  public  authority.  The  law,  therefore,  has 
always  required  that  a  different  degree  of  formality 
should  be  applied  to  the  proof  of  a  private  act,  and  the 
plaintiff  has  not  complied  with  it.    He  also  mentioned 

a  case  of  Bromhead  v. at  Lincoln  summer 

assizes  1833,  tried  before  A,  Park  J.  in  which  a  distress 
of  a  horse  for  toll  at  Gainsborough  bridge  was  sought  to 
be  justified  under  a  private  act  containing  a  public 
clause.  He  stated  that  that  learned  judge,  after  confe<- 
rence  with  Taunton  J.,  rejected  the  evidence  for  want 
of  proper  authentication. 

(a)  HoUand*t  case,  4  Co.  76.  b. ;  Priggt  ▼.  Adams,  Skinn.  350. 

(6)  8  Co.  «8.  b.  Com.  Dig.  Pari.  (R.  5.)  ^ 
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As  to  the  second  point,  the  defendant  was  m 
person  to  whom  the  penalty  could  attach ;  fbr  the  j 
found  that  he  was  a  surveyor  for  the  lessor,  a  pri^ 
Individual.  This  action  being  in  the  nature  ef  a 
minal  proceeding,  the  party  who  is  charged  miisl 
clearly  brought  within  the  spirit  of  the  enactment, 
a  penal  law  shall  not  be  intended  by  construct 
JDwarris  on  Statutes  (a).  "  The  rule  which  has  i 
fbrndy  been  observed  by  all  judges  since  the  re?!(dttti 
requires  that  all  penal  laws  should  be  constr 
strictly ;  that  no  case  should  be  holden  to  be  reaci 
by  them,  but  such  as  are  within  both  the  spirit  and 
letter  of  such  laws  {by*  Here  the  defendant  is 
within  the  words  of  the  act»  which  require  that 
drain  shall  be  narrowed,  or  filled  up,  or  awched  c 
by  any  person  without  the  consent  of  the  trustees  | 
the  defendant  has,  personally,  done  no  act  that  is  b 
forbidden,  nor  is  he  within  the  spirit ;  for  at  mostg 
has  only  given  directions  for  other  persons  that  an  a 
should  be  completed  as  it  had  been  begun. 


Lord  Lyndhurst  C.  B.--The  case  of  j^ett 
Beales  must  have  been  misunderstood^  or,  from  soi 
thing  equivocal  which  appears  in  its  terms,  is  mil 
ported.  The  copy  of  the  act  of  parliament  there  t 
dered  in  evidence  was  rejected  on  the  ground  of 
effect  when  admitted  in  evidence,  not  because  it  mij 
not  be  received  in  evidence  as  an  instrument  propc 
proved.  The  whole  reasoning  of  Lord  UnierA 
judgment  goes  to  show  that  it  could  not  be  receii 
for  the  object  for  which  it  was  offered,  as  it  had 
effect  or  operation  on  the  question ;  that  is  Tery  sisQi 
to  Seaumont  v.  Mountain.    The  history  of  the  progr 

(a)  P.  376. 

(6)  Per  Best  C.J.  in  Fletcher  v.  Lard  Sondes,  3  Bing.  580;  ftbo 
BayleyJ.  in  Dwn  v.  Diatmmd,  4  B.  &  C.  343;  and  PcrJItf  J.  ui  JtfcMEi 
Banning,  2  B.  &  Ado].  9l5 ;  see  B.  v.  Crohf,  Cowp.  H. 
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of  these  enactments  is  this :  originally  private  acts  of 
pavKaiaeiit  could  only  be  proved  by  a  copy  which  had 
been  examined  with  the  pariiament  roll ;  that  mode 
was  fioinnd  to  be  so  expensive,  that  the  legislature,  to 
iToid  the  inconvenience,  introduced  a  clause  into  such 
acts,  that  copies  printed  by  the  king's  printer  should  be 
admitted  in  evidence.  A  difficulty  then  arose  in 
pitmng  that  the  copy  produced  had  been  printed  by 
the  king's  printer;  to  obviate  which  the  clause  now  in 
queetion  was  inserted,  that  certain  acts  should  be 
dfeemed  public  acts.  With  regard  to  the  other  point, 
die  jury  found  that  as  the  defendant  assisted,  by  his 
direetions,  the  persons  occupied  in  the  work,  he  is 
peireonally  liable  though  he  did  not  engage  in  it  with 
Ua  own  hands.  If  I  direct  a  man  to  commit  a  misde- 
meanor, and  he  obeys  me,  I  am  guilty  as  well  as  he, 
ftr  we  are  both  princiimls. 


The  rest  of  the  court  concurred. 


Rule  discharged. 


1834. 

Woodward 
Cotton. 


EmebTj  surviving  partner  of  Rich  deceased,  agamsi 

Day. 

INDEBITATUS  assumpsit  for  goods  sold,  work  and  T^e  statute  of 
....  .  limitations  in 

laboor,  and  on  the  money  counts,  on  promises  to  assumpsit  be- 
gins to  run 
Iromthetime  when  the  cause  of  action  accrues.    Therefore,  where  by  a  local  turn- 
jSkm  act  the  trustees  were  to  pay  first  the  expenses  of  obtaining  the  act,  and 
—If,  the  expenses  of  erecting  toll-houses  &c ,  a  builder  who  brought  an  action  for 
work  and  labour  in  so  doing,  more  than  six  years  after  the  work  done,  but  within  six 
of  the  time  when  the  trustees  had  funds  in  hand,  by  having  paid  off  the  ex- 
of  the  act,  it  was  held  that  he  was  too  late,  ns  the  action  was  maintainable 
imediately  after  the  work  done,  though  the  execution  would  have  been  postponed 
Where  a  local  turnpike  act  provided  that  all  orders  of  the  trtntees  should  be 
entered  in  a  book  kept  for  that  purpose,  an  order  by  them  to  pay  a  bill  is  not  an  act 
done  so  as  to  take  a  debt  out  of  the  statute  of  limitations,  under  9  Geo,  4.  c.  14., 
inlae  it  ifrso  entered  in  writing;   the  only  act  capable  of  taking  a  case  out  of  the 
stmtute  being  the  payment  of  principal  or  interest. 

A  cCevk  to  tompike  trustees  is  not  personally  liable  under  a  clause  by  which  they 
may  sue  and  be  sued  in  his  name. 


panics 
nuinedi 


696  CASES  IN  TRINITY  TERM 

1834.  the  plaintiff  and  one  Rich  hk  partner  in  bis  life-tiiiie; 
and  another  set  of  counts  on  promisea  to  the  plaintiff 
as  surviving  partner  of  Rich.  Pleas :  general  issue  and 
statute  of  limitations.  The  action  was  brought  for 
work  done  in  J  833  by  plaintiff  and  his  partner  in 
erecting  a  toll-house  for  the  trustees  of  a  turnpike 
road,  under  a  contract  which  had  been  agreed  upon  at 
a  meeting  of  the  trustees  on  7th  October  in  that  yevtt 
and  MCAs  entered  in  their  minute  book.  The  defendant 
was  clerk  to  the  trustees  appointed  under  54  Geo,  3.  c 
180.,  intituled ''  an  act  for  repairing  the  road  from  JPoiiim 
in  the  county  of  Bedford,  and  Gamlingay  in  the  county 
of  Cambridge,  to  Eynesbury  in  the  county  of  Hmmiing' 
don''  The  act  contained  a  clause  ^^that  all  monies 
arising  from  subscriptions  or  tolls,  or  by  borrowing  or 
otherwise,  should  be  vested  in  the  trustees  and  appro- 
priated in  manner  following :  first,  to  pay  the  expenses 
of  the  act ;  secondly,  of  the  toll-houses  and  bridges ; 
thirdly,  the  interest  of  money  borrowed ;  and  fourthly, 
the  principal  borrowed*^'  By  another  clause,  "  the  trus- 
tees were  to  sue  and  be  sued  in  the  name  of  their 
clerk." 

The  trustees,  at  a  meeting  in  1829,  made  an  order 
that  the  tradesmen  should  be  paid,  and  the  defendant 
said  he  had  an  order  to  collect  the  money  to  pay  them 
accordingly ;  but  this  order  was  never  entered  in  their 
book.  Tlie  trustees  at  that  time  had  not  paid  off  the 
expenses  incurred  in  passing  the  act :  they  had  not 
funds  till  1829.  At  the  trial  before  Denman  C.  J.  at 
the  last  assizes  for  the  county  of  Cambridge,  it  was 
objected  tliat  the  evidence  did  not  support  the  daim 
against  the  defendant  for  goods  sold  and  work  and 
labour  done  ''  for  the  defendant  at  his  request,*'  as  the 
work  was  done  not  for  the  defendant  but  for  the 
trustees ;  and  that  the  act  gave  no  right  of  action 
against  the  clerk  personally,  but  only  directed  that  the 
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trustees  shall  be  sued  in  the  name  of  their  clerk.    The        1834. 
learned  chief  justice  upon  this  directed  a  nonsuit^  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintifFor  have 
a  new  trial. 

Kelly  showed  cause.  As  the  case  was  presented  at 
the  trial  two  points  arose  on  the  plea  of  the  statute- of 
Umitations ;  first,  that  as  by  the  provisions  of  the  turn- 
pike act  the  trustees  were  to  be  compelled  to  pay  the 
expenses  of  that  act  before  they  paid  the  tradesmen 
employed  >  the  statute  did  not  begin  to  run  till  the 
expenses  of  the  act  were  paid ;  secondly,  that  the  order 
of  the  trustees  in  1829  was  an  "  act  done/'  so  that  no 
acknowledgment  in  writing  was  necessary,  or  if  it  was, 
the  usual  course  being  to  enter  such  orders  in  a  book, 
it  must  be  assumed  to  be  entered  there,  as  there  was  no 
proof  that  it  was  not  in  writing.  As  to  the  second 
point,  there  must  be  positive  proof  of  some  writing  to 
take  tlie  case  out  of  the  statute,  but  in  this  case  the 
presumption  of  any  writing  was  negatived.  By  the 
turnpike  act,  all  orders  of  the  trustees  are  to  be  made 
at  their  meeting  by  a  majority  present ;  and  by  a  sub- 
sequent clause,  all  orders  are  to  be  entered  in  a  book 
and  signed  by  the  trustees,  and  such  entries  are  to  be 
deemed  originals.  The  book  was  in  court,  but  no 
order  appeared.  [Parke  B.  There  is  nothing  in  the 
second  objection ;  the  only  point  is,  whether  or  not  this 
debt  can  be  sued  for  on  a  count  for  money  had  and 
received  under  the  clause  in  the  act  for  the  appro- 
priation of  the  money  by  the  trustees,  or  whether  that 
clause  is  simply  a  direction  to  the  trustees  how  to  apply 
the  money  without  altering  the  nature  of  the  contract.] 
[Alderson  B.  Were  the  goods  sold  to  be  paid  for  only 
when  money  was  in  hand  ?]  There  is  nothing  in  the 
contract  to  defer  the  time  of  payment  till  they  were  in 
funds ;  and  if  there  had  been,  there  is  no  evidence  to 
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18S4.  sbow  that  the  trustees  had  not  moiiej  in  hand  ti 
within  six  years  before  the  commcncemeiit  of  this  actioi 
[Parke  B,  The  true  question  is,  whether  the  truttsi 
did  not  contract  to  pay  immediately^  or  whether  A 
clause  as  to  tlic  appropriation  of  the  tolls  makes  an 
difference  in  the  time  of  payment.}  The  daas 
enabling  parties  to  sue  the  trustees  in  the  nane  c 
thdr  clerk  does  not  make  him  personally  liable.  [AUm 
son  B.  WormweU  t.  Hailstone  {a)  derided  that  h 
would  only  be  liable  to  execution  in  respect  of  die  tros 
funds  in  his  hands.  If  an  action  may  be  brought  agaiM 
the  clerk  at  any  time,  it  shows  that  the  operatioD  of  th 
statute  commences  at  once,  and  that  its  operatioa  i 
not  postponed  till  the  trustees  are  in  funds.  Pmrie  B 
The  question  is,  when  the  cause  of  action  accnied,  aol 
when  the  defendant  could  gire  satisfactirai.]  Th 
Conri  here  called  on 

Biggs  Andrews  and  AnsHn  in  support  of  dte  lA 
The  nature  of  this  act  shows  that  the  legislatve  con 
templated  the  building  toll-houses  &c.  by  the  tiusCees  be 
fbre  they  could  be  in  funds  to  pay  for  them.  [Pmrie  B 
By  section  31 ,  they  might  hare  borrowed  money  oi 
mortgage  of  the  tolls.]  The  act  compeb  the  tmslea 
to  build  the  toll-houses,  but  does  not  contemplate  toan 
for  this  purpose.  The  trustees  are  only  Kable  to  ptj 
in  respect  of  funds  received  by  them  for  tolfa  under  the 
act.  The  plaintiff  deals  with  them  or  their  c^enrk,  not 
as  individuals  but  under  the  act.  Unless  they  were  in 
fonds  at  the  time  of  the  judgment  he  conld  not  have 
got  judgment  in  the  action;  so  that  there  was  no 
necessity  of  introducing  into  the  contract  any  stipidatioo 
as  to  the  time  of  payment.  Nor  is  price  stipcdated  fer, 
but  only  that  the  work  shall  be  done  in  a  workraaidfte 
manner.    The  plaintiff  contracts  on  the  footing  of  the 

(a)  6  Bing.  668. 
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act ;  if  the  trustees  have  no  money  he  cannot  compel        18S4. 
diem  to  borrow,  and  can  get  no  fruitfiU  judgment  against      ^" 
them.     Then  can  his  right  to  recover  accrue  on  the  v, 

execution  of  the  work  ?  [Parke  B.  It  may  be  a  con- 
tract to  be  paid  at  once^  though  the  plahitiff  can  get  no 
satiftfkction  for  several  years  after.]  There  is  no  cause 
of  action  tifl  the  trustees  are  in  funds  by  having  paid 
the  expenses  of  the  act.  \Gumey  B.  Showing  that 
ttiey  had  no  ftmds  would  not  defbat  the  siction^  but 
would  only  go  to  delay  the  execution.]  As  to  the 
fetatute  of  limitations,  the  order  of  the  trustees  is  not  a 
mere  acknowledgment,  but  is  an  act  done^  and  there- 
ftyre  not  within  9  Geo.  4.  c.  14. 

PAmKK  B.— Suppose  a  man  to  contract  with  a  te^ta* 
tav»  bat  the  cauae  of  action  not  to  ariae  till  after  his 
dea^  so  that  the  party  can  only  sue  as  executor ;  an 
tmt  example,  a  contract  to  pay  in  a  year^  within  which 
ijmm  the  party  entitled  to  payment  dies»  there  ia  a  right 
aif  a^etioa  without  an  immediate  remedy.  The  defendant 
■^1^  plead  plene  adnuniatravit ;  but  it  ia  inhcffent  to 
contract  that  an  action  Hea  cm  it  iBunedialely, 
diere  ia  a  atipulation  to  the  contrary^  This 
cannot  be  made  other  than  a  g^B^ral  contract 
an  vMdk  an  action  lies  as  soon  as  the  work  ia  dont^ 
the  plaintiff  taken  it  out  of  the  irtatute  of  Kmi* 
by  any  note  in  writing.  Whece>  asja  thia  caae^ 
ia  no  act  done  by  payment  of  prmcipal  or  interest, 
rnust^  sinee  9  G.  4.  c.  14.,  be  an  acknowledgment 
Ib  miting  in  order  to  take  a  case  out  of  the  statute  of 
finitations :  then  if  the  plaintiff  relies  on  the  order  of 
dba  trustees,  he  must  show  the  terms  of  it ;  and  as  he 
%m  npt  done  8o»  the  rule  must  be  discharged  (a). 

The  ^tber  Barons  ooncurriag, 

Rule  dischargedi 

(a)  See  C0176  ▼.  Glyn,  3  B.  &  Adol.  801. 
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1834. 
^''^"^  Morris  against  Parkinson. 

By  theprao  T^EBT  for  escape  against  the  defendant,  serjeant-at- 
borough  court  mace  foT  the  borough  of  LiverpooL  The  deda- 
its  process  was  ration  stated,,  that  whereas  at  the  court  of  record  of 
serjeant-at-  ^^^  ^^^^  ^^6  king  of  the  borough  of  Liverpool,  holdea 
mace,  naming  ^t  Liverpool  in  the  county  of  Lancaster,  in  the  corn- 
one  or  more  mon  hall  of  the  same  borough,  and  within  the  jurisdie- 
persons  also  ^j^^  ^f  ^.j^g  ^^^^  court,  that  is  to  say,  on  the  fourteenth 

named,  who  '  •^ 

are  ap-  day  of  February  1833,  before   C.  H.,  esq.  the  then 

Ei? tfelecute  "^^yor,  and  R.  G.  and  J.  A.  the  then  baiUffs  of  the 

the  process,  said  borough  and  judges  of  the  same  court,  according 

him  security  to  ^^  ^^^  Custom  of  the  same  borough  from  time  immema- 

account  to  him  ^al  there  used  and  approved  of,  came  the  plaintiffi  by 

fees  received  &c. :  and  there  at  the  same  court  levied  their  certim 

as  for  acts  plaint  affainst  one  Thomas  Jones  on  a  certain  plea  of 

done  m  their     *^  o  r 

offices.  They  trespass  on  the  case  on  promises  to  the  damages  of  toe 
officein  ol'der  plain^ffs  of  30L,  for  a  certain  cause  of  action  arisQg 
to  receive  pro-  to  the  plaintiffs  within  the  jurisdiction  aforesaid,  to 

cess,  and  are         •.     /•^i  r>  /»^«  •  i 

dismissed  by  ^^^  ^'^^  ^^^  non-performance  of  certam  promises  and 
him  at  plea-  undertakings  then  lately  within  the  jurisdiction  afore- 
sa.  which  had  said  made  by  the  said  Thomas  Jones  to  the  now  plain- 
^^"Id't^*"  *^^^*  ^^^®  same  being  then  and  there  matter  and  cauie 
<<  r.  P.  ser-  of  action  within  the  jurisdiction  and  cognisance  of  die 
ftr''"''''^  same  court,)  and  such  proceedings  were  thereupon  had 
borough,  and^^  in  the  same  court,  that  afterwards,  to  wit,  at  the  said 
not  subioiniog  court  of  our  said  lord  the  king,  of  the  borough  of 
«  his  officer,"    £^  aforesaid,  holden  at  Z.,  in  the  countv  aforesaid,  in 

was  executed  * 

by  A,  L.         the  common  hall  of  the  said  borough,  and  within  the 

without  any 

warrant,  which)  by  the  practice,  was  never  issued.    Parol  testimony  was  admitted  M 
show  the  above  facts  relative  to  the  officers*  appointment  and  situation.    It  was  ali^ 
proved  that  when  parties  wish  process  to  be  executed  by  a  person,  not  such  offiosfip 
the  serjeant-at-mace  is  applied  to,  and  specially  indemnified.     Bail-bonds  are  taki^ 
in  his  name,  and  he  is  served  personally  with  rules  to  return  writs.    The  fetanvs 
are  made  in  the  names  of  the  officers  actually  executing  them,  but  attachoeots  ht 
not  doing  so,  &c.,  issue  against  the  serjeant-at -mace.     Held,  in  au  action  ix  • 
voluntary  escape,  that  A,  L.  was  the  officer  of  the  serjeant-at-mace,  who  was  dief** 
fore  responsible  for  his  acts  in  the  execution  of  process. 
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jurisdiction  of  the  said  court,  that  is  to  say,  on  the  I8S4. 
11th  day  oi  July  1833,  before  the  said  &c. :  the  plain-  ^jjT"^^^ 
tiffs,  by  the  consideration  and  judgment  of  the  same  v. 

court,  according  to  the  custom  of  the  said  court  and  "**'''"^''- 
borough  therein  from  time  immemorial  used  and  ap- 
proved of,  recovered  against  the  sdid  Thomas  Jones 
45/.  3^.  4c/.,  which  in  and  by  the  said  court,  holden 
as  last  aforesaid,  were  adjudged  to  the  plaintifiB  for  the 
damages  which  they  had  sustained,  as  well  by  reason 
of  the  not  performing  certain  promises  and  under- 
takings before  then  made  by  the  said  Thomas  Jones  to 
the  plaintiffs  within  the  jurisdiction  aforesaid,  to  witj 
the  promises  and  undertakings  first  aforesaid,  as  for 
their  costs  and  charges  by  them  about  their  suit  in  that 
behalf  expended,  whereof  the  said  Thomas  Jones  was 
convicted,  as  by  the  record  and  proceedings  remaining 
in  the  said  court  of  Z.  aforesaid,  and  within  the  county 
aforesaid,  and  within  the  jurisdiction  aforesaid,  more 
fully  appears ;  and  which  said  judgment  at  the  time  of 
issuing  the  precept,  and  of  the  arrest  and  escape  herein- 
after respectively  mentioned,  remained  in  full  force  and 
effect,  and  not  reversed,  satisfied,  or  otherwise  vacated : 
and  the  said  plaintiffs  further  say,  that  afterwards,  to 
wit,  on  SSd  August  1833,  to  wit,  at  L.  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  aforesaid, 
for  the  recovery  of  the  said  sum  of  45/.  3*.  4rf.,  the 
plaintiffs  sued  and  prosecuted  out  of  the  said  court  then 
holden  at  Liverpool  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  before  the 
said  mayor  &c.  of  the  said  borough,  and  judges  of  the 
court,  according  to  the  custom  of  the  said  court  and 
borough  there  from  time  immemorial  used  and  ap- 
proved of,  a  certain  precept,  commonly  called  a  capias 
ad  satisfaciendum,  against  the  said  Thomas  Jones,  by 
which  said  precept  it  was  commanded  to  the  defendant, 
then  being  serjeant-at-mace  of  the  said  borough,  and 
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18S4.       also  one  A.  Lord,  which  said  A^  Lord,  then  and 

thence  iinttl  and  at  the  time  of  the  arrest  and  ei 

hereinafter  nientioaed»  was  the  officer  and  bailiff  c 

said  defendanti  to  wi^  at  &c.,  that  they^  oir  one  of  I 

ahouU  take  the  said  Tkoma$  Jones,  if  he  shoul 

found  widiin  the  said  borough,  and  him  eafelj  kee; 

diat  they,  or  on^  of  them,  should  have  hia  body  b 

the  mayoir  and  bailiffs  at  the  then  ne&t  court  d 

said  borough*  to  satisfy  the  plaititiflSi  the  aaid  su 

462.  8^.  M  so  recovered  as  aforesaid,  and  that  on 

them  should  then  and  there  have  that  precept ;  an 

the  foot  of  the  said  precept  was  tlien  and  there  Wr 

a  tnemorandunii  whereby  the  said  defendant  and 

said  A.  Lord  were  directed  to  take  the  aaid  am 

462. 3f  •  4rf.  which  said  precept  with  the  memorand 

afterwards*  and  before  the  return  thereof,  to  ¥rit,  oii 

August  1833,  at  L.  aforesaid,  and  within  the  jnrii 

tion  aforesaid)  was  delivered  to  the  defendant,  wb 

the  time  of  suing  forth  the  said  precept  aa  afwei 

and  ftt>m  thenceforth  until  and  at  and  aftier  the  eac 

of  the  said  Thomas  Janes  hereinafter  menticmedi 

serjeant-at-mace  of  the  said  borough,  and   aa  t 

seijeant-at-mace  during  all  the  time  last  aferea 

according  to  the  custom  of  the  said  court  and  boro 

there  fi^om  time  immemorial  used  and  approved 

had  and  ought  to  have  had  the  execution  of  the  \ 

precept  to  be  executed  in  due  form  of  law;  by  virtu 

which  said  precept  the  defendant,  so  being  aeijeant 

mace  of  the  said  borough  as  aforesaid,  afterwards  \ 

before  the  return  of  the  said  precept,  to  wit,  on  the  i 

and  year  last  aforesaid,  and  within  the  jurisdict 

aforesaid,  to  wit,  at  &c.  took  and  arrested  the  s 

Thomas  Jones  by  his  body,  and  then  and  there  by  vir 

of  the  said    precept  had  and  detained  him  in 

custody  in  execution  for  the  said  sum  so  mentioned 

the  said  precept  as  aforesaid,  and  kept  and  detain 
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bim  ia  his  custody  in  execution  for  tbe  said  sum  of       18S4>. 
BMMiey  so  mentioned  in  the  said  precept  as  aforesaidi 
irithin  the  jurisdiction  aforesaid,  £rom  Ihencei  tInUl  the 
defendant^   so  being  serjeant-at-mace   as   aforesaid, 
afterwards,  to  wit»  on  the  day  and  year  kst  aforesaid, 
within  the  jurisdiction  aforesaid,  at  Xtferpoo^sforesaid, 
in  the  county  aforesaid^  without  the  leave  or  Ucence, 
and  against  the  will  of  the  said  plaintifib,  suffered  and 
permitted  the  said  7%ofn<M  Jones  to  escape  and  go  at 
btfge»  and  the  said  Themas  Janes  did  then  and  there 
aeeape  and  go  at  large  wheresoeter  he  would  out  of 
the  custody  of  the  defendant,  he  the  defendant  so 
beiBg  setjeant-at-mace  as  aforesaid,  and  tlie  said  sum 
of  BMmey  so  mentioned  in  the  said  memorandum  as 
afinresaid,   being  then    and  still  wholly  unpaid  and 
umatisfied  to  the  plaintiffs,  to  wit,  in  the  county  afore- 
aaidf  whereby  an  action  hath  accrued,  &c.     Plea: 
the  general  issue.  At  the  trial  before  Alderson  J.  at  the 
qpriDg  assises  for  Lancashire,  the  Judgment  in  Morris 
T.  Janes  was  proved  by  an  office  copy,  and  the  writ  of 
aa.  (a)  was  shown  to  have  been  delivered  to  Alex^' 
Lordf  who  was  in  attendance  at  the  defendant's 
^ffios^  who  arrested  Thomas  Janes  under  it,  and  after 
h— ping  him  in  custody  twenty-four  hours  let  him  go 
El  hu'ge.    No  warrant  was  issued  on  the  writ*    It  was 
shown  that  the  seijeant^t-mace  of  the  borough  court 

(a)  The  fcmn  ifas  as  followi  :<— 
BMOOgfa  of  Dverpool,  t  It  Is  commanded  to  Timdthy  Purkiwon,  letjeant^at- 
to  wit.  C  i^ace  of  the  said  botmigb,  and  also  to  AUxandtr 

Ltrd,  that  they  or  one  of  llicro  take  Thonui  Jones,  if  he  shall  be  found 
iHtbln  the  said  boroughi  and  him  safely  keep,  so  that  they  or  one  of  tliem 
lavs  hb  body  befofe  the  tnayor  and  balliflfs  at  the  next  coart  of  the  said 
bofoogh,  to  satisfy  Jafnet  Morrii  45/.  35.  4d.,  which  he  lately  in  the  coiirl  of 
tbe  illid  boroegh  by  tbe  judgment  thereof  recovered  against  the  said 
Tktmua,  for  the  damages  which  were  sustained  as  well  by  reason  of  tbe  non> 
pcrfi^munce  of  certain  promises  and  undertakings  lately  made  by  him  to 
iht  said  Jamet  at  the  borobgh  aforesaid,  as  and  fur  the  costs  and  charges 
■boot  his  suit  in  that  belialf  expended  ;  whereof  the  said  Thomas  is  con- 
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1834. 

Morris 

r. 

Parkiksom. 


is  an  officer  employed  in  executingr  its  process,  and  tfa 
defendant  as  suck  had  appointed  Lord  and  two  oihe 
to  be  his  officers  to  execute  process  of  that  com 
They  are  usually  called  officers  of  the  seijeant-at-mac 
Lofd^  like  others  so  appointed,  had,  on  his  appoiii 
menty  given  bond  to  the  defendant  to  account  to  hi 
for  the  fees  and  profits  and  to  indemnify  him  generall 
By  the  practice  of  the  court,  its  writs  are  directed  to  tl 
serjeant-at-mace  by  name,  and  to  one  or  more  of  thes 
his  appointees,  also  named  jointly  with  him.  In  nu 
instances  they  are  directed  to  him  and  to  other  persoi 
who  are  not  his  officers  appointed  as  above,  but  be  i 
then  applied  to  and  specially  indemnified.  Each  wr 
is  delivered  to  the  person  who  is  to  execute  it,  no  wai 
rant  being  ever  made  out  upon  it  by  the  seijeant-al 
mace.  He  takes  the  fees  for  execution  of  all  procesi 
No  return  is  made  by  the  officer  till  a  rule  to  retur 
the  writ  is  served  personally  on  the  serjeant-at-macc 
The  officer  who  executed  the  writ  then  returns  it  ii 
his  own  name.  Bail-bonds  are  taken  in  the  name  o 
the  serjeant-at-mace,  and  attachments  issue  agains 
him  on  any  default.  He  dismisses  the  officers.  It  wt 
contended  that  the  writ  should  have  been  directed  \k 
the  serjeant-at-mace  alone,  who  was  the  only  prope: 
officer  of  the  court  to  execute  process,  and  that  Uu 
arrest  being  therefore  illegal  no  action  would  lie  for  ai 
escape.  The  only  question  of  fact  left  to  the  jury  was 
whether  Lord  allowed  Jones  to  go  out  of  custody  with 
out  the  plaintiff's  licence.    They  found  that  he  did 

Yictcd  in  tlie  said  court,  as  by  tlie  record  thereof  it  doei  appear,  and  tha 
they  or  one  of  them  have  tlieii  and  there  thb  precept.  Dated  ath  J^u 
1833. 

By  the  court*  14th  AugutX  1833. 
Crfm^  attorney  for  the  plaiutiff*. 

Damages    £«5    8  0 

Debt   19  15  4 


Total.. ••  45    a  4 
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and  that  the  debt  in  Morris  v.  Jones  haid  been  virtually 
satisfied,  but  not  the  cbsts.  Atderson  J,  nonsuited  tlie 
plaintiff,  on  the  ground  that  the  defendant  was  not  liable 
for  the  acts  of  ILord  to  which  he  was  not'  personally  a 
party,  and  gave  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  for  such  sum  as  the  court  shotild"  think  fit. 
Cresswell  having  obtained  a  rule  tccotd\h^ym  Eastet 
term, 

F.  Pollock  and  Wightman  now  showed  .cause. 
Though  the  serjeant-at-mace  has  by  peculiar  usage  the 
patronage  of  appointing  these  officers  in  the  first 
instance,  they  are  no  less  officers  of  the  court  when  so 
appointed,  and  are  recognized  as  such  by  the  court, 
which  directs  writs  to  them,  not  exactly  as  officers 
of  the  serjeant-at-mace,  but  nominatim,  and  receives 
returns  of  writs  from  them  in  like  manner.  But  first 
there  is  a  variance  in  proof  between  the  declaration, 
which  alleges  the  writ  to  have  been  delivered  to  the 
defendant  as  serjeant-at-mace,  and  the  evidence,  which 
shows  it  to  have  been  delivered  to  Lord  the  officer 
without  ever  coming  to  the  hands  of  the  defendant. 
[Alderson  B.  That  involves  the  same  question ;  for  if 
they  are  the  officers  of  the  serjeant-at-mace,  a  delivery 
to  them  would  be  a  delivery  to  him.]  In  Foster  v. 
Blahelock  (a),  Bayley  J.  distinguishes  between  the  case 
where  a  party  leaves  it  to  the  sheriff  to  execute  a  writ 
by  his  own  officer,  nominated  by  himself,  and  that 
where  an  attorney  has  selected  an  officer  to  execute 
the  process.  Officers  of  the  serjeant-at-mace  are  not 
necessarily  employed  to  execute  process,  and  it  is 
sometimes  entrusted  to  others.  Had  the  writ  been 
directed  to  the  serjeant  alone,  he  might  have  selected 
whom  to  execute  it;  whereas,  in  this  case,  he  was 
deprived  of  any  opportunity  to  do  so.  The  borough 
court  recognizes  the  serjeant-at-mace  and  his  officer  as 


1834. 

Morris 

V. 
PABUHflOir. 


VOL.  IV. 


(a)  5  B.  &  Cr.  398. 
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being  each  of  them  principals,  and  must  presunedHt 
the  former  executes  the  writ  till  informed  of  tfaea» 
tran'  by  the  return  of  the  officer  who  actually  doein 
The  peculiar  practice  of  the  court  distinguishes  this  ctM 
fironi  that  of  a  sheriff^  who  being  the  very  indirida 
recognized  by  the  superior  courts  as  executing  proca 
is  therefore  liable  for  the  acts  of  his  bailiffs,  of  whoi 
no  cognizance  is  taken.  Here,  though  Lord  gave  i 
indemnit}'  bond  to  the  defendant,  yet  as  the  court  by  t 
own  act  selected  him  to  execute  this  process,  he  becai 
the  direct  and  immediate  officer  for  that  purpose,  dc 
of  the  serjeant-at-mace,  through  whose  hands  the  pn 
cess  never  passed,  but  of  the  court.  How  then  cand 
scrjeant-at-mace  be  liable  for  his  acts  ? 


Lresstcell  and  Addison  supported  the  rule.  Tl 
whole  question  being,  whether  Lord  was  an  officer  oft) 
borough  court  or  of  the  serjeant-at-mace,  it  has  be< 
assumed  throughout  that  he  is  an  officer  of  the  com 
because  he  was  named  in  the  writ.  All  the  other  e^ 
dence  goes  clearly  to  show  tliat  Lord  was  only  the  offic 
of  the  defendant,  who,  as  serjeant-at--mace,  is  the  on 
person  having  execution  and  return  of  the  process  of  ^ 
borough  court,  and  stands  in  the  same  situation  as  tl 
sheriff  of  a  county,  to  whom  writs  out  of  the  supeii 
courts  must  be  directed,  or  are  void,  Grrant  v.  Bagge({ 
Bracehridge  v.  Johnson  (ft).  Then,  if  in  point  of  1 
the  writ  could  issue  to  no  one  else,  Lord  could  deri 
no  authority  but  from  the  defendant,  who  would  thei 
fore  be  liable  for  all  his  acts.  The  officers  names  i 
only  introduced  into  the  writs  because,  as  it  is  not  i 
practice  for  tlie  serjeant-at-mace  to  issue  warrants,  I 
must  otherwise  execute  all  process  in  person.  If  Lo 
had  been  named  in  the  writ  as  a  deputy  or  officer 
the    serjeant-atmace,    no  doubt   of   the   defendan 


(a)  3  East,  128. 

(6)  1  Hrod.  &c  B.  12;  and  rce  6  Bing.  194  .  1  B.  &  Adol.  416. 
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osibility  could  have  been  entertained ;  and  here 
ilaintiff  has  established  his  character  as  deputy  by 
nsic  evidence.  Lord  could  not  have  interfered 
II  except  in  that  character;  for  though  by  the 
doe  the  serjeant-at-mace  does  not  return  the  writ 
srson,  he  is  both  ruled  to  return  it  and  attached  if 
068  not;  so  that  the  return  by  the  officer  is  that 
lie  serjeant-at-mace  in  the  name  of  his  deputy, 
very  of  the  writ  to  the  defendant  was  proved  in 
lame  manner  as  that  to  the  high  sheriff^  which  is 
ys  so  laid,  and  supported  by  proof  of  delivery  at  his 
er-BherifiTs  office.  [Lord  Lyndhurst  C.  B.  These 
Sy  though  directed  to  another  person  by  name  as 
i  as  to  the  defendant  as  serjeant-at-mace,  seem 
!Cted  to  him  as  principal,  and  to  the  other  as  his 
'ant  or  officer.]  Had  Lord  made  a  return  instead 
le  defendant  it  would  make  no  difference ;   for  it  is 

down  in  Comyns^s  Dig  est  ^  tit.  Officer  (D.  5.),  and 
Se^tcm  (C.  2.)  (a)y  that  a  deputy  ought  regularly  to 
D  his  office  in  the  name  of  his  principal,  but  that 
ct  by  a  deputy  in  his  own  name  will  be  good,  ex- 

in  special  cases,  and  a  return  to  which  the  sheriiF 
>  not  put  his  name  is  good  though  he  shall  be 
reed. 


1834. 

Morris 
Parkinsov. 


<«>rd  Lyndhurst  C.  B. — The  evidence  shows  that 
ie  persons  are  appointed  by  and  indemnify  the 
)eant-at-mace,  and  are  styled  his  officers:  Lord  is 
jMRnted  his  officer  and  is  so  styled ;  and  although  the 
ids  '*  his  officer^  or  deputy  "  do  not  appear  in  the 
t  itself,  we  are  of  opinion  that  the  extrinsic  evidence 
idently  shows  that  he  is  so.  It  appears  that  plain- 
I  call  on  the  serjeant-at-mace  to  return  the  writs,  by 
ng  him  to  do  so;  he  therefore  has,  in  fact,  the  execu- 
I  of  the  process.     But  it  is  argued  that  the  return  is 


(a)  See  Com.  Dig.  tit.  Amaidmeni,  (G.  12.) 
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1834.  in  fiB^t.raade  |nto})^4JeiiQe<W  e^j^rnloa  by  tbe  officei 
who  made  the  arrest  in  Juisown  name,  and  that  he 
receives  the  fees :  but  it  appears  to  me  that  he  makes 
Parkinson,  g^^j^  return  as  the  defendant's  deputy.  He  gives  bond 
to  account  for  tUese  fees  to  the  seijeabt-at-macey  and 
for  indemnifying  him  generally.  The  process  then- 
fore  appeatsitp  be  dinecled  t<^  Lord  as  the  officer  of  the 
8eijeasit4it-4naoe|  wha  is  therefore  responsible  for  hb 
actd  in  the  exieoutioti  of  process.  The  verdict  must  be 
entered  for  19&  l&^i  the  amonnt  of  tbe  costs,  tbe 
debt  having  been  virtually  satisfied. 

BoLLAND  B.— Though  tbe  process  does  not  state 
Lord  to  be  an  officer  of  the  serjeant-at-mace,  I  see  no 
objection  to  admitting  parol  evidence  to  show  that  be 
was  in  fact  such  officer,  and  that  by  the  practice  pro- 
cesses are  directed  to  him  as  such. 

Alderson  B. — The  words  ''his  officers'*  should  h^ 
inserted  in  these  writs  after  the  name  of  the  individoalj 
to  which  they"  are  directed,  for  the  omission  of  thesa 
compels  a  plaintiff  to  give  evidence  of  their  oonnec 
tion  with  the  serjeant-at-mace.     It  was  here  profeifl 
that  they  are  appointed  by  the  serjeant-at-mace,  who  S 
indemnified   for  their  acts;   that  he   takes  the  fees 
received  by  them,  is  ruled  to  return  writs,  and  attacbec/ 
for  disobedience  to  such  rules.     On  4kat  evidence  tbe 
case  stands  as  if  the  defendant  appointed  Lord  hit 
officer  in  this  and  each  particular  case.     The  fact  tbit 
the  defendant  is  informed  and  takes  special  indemn^ 
in  cases  where  it  is  desired  to  direct  process  to  penoos 
not  appointed  his  officers,  stmck  me  as  material 

GuRNEY  B. — The  evidence  taken  together  sbows 
that  the  officers  are  appointed  by  the  defendant  as  his 
deputies.     He  is  accordingly  liable  for  their  acts. 

Rule  absolute. 
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^    X  '834. 

IN  THE  LORD  TREASURER'S  icXiiEMBRANC'ER'S       Wv^^ 

OFFICE,        •••       " 

The  Kino  against  the  Mayor  and  In|iabitants  of.  the 
City  of  London. — In  the  matter  of,  the  fine  set  on 

MOZELY  WOOLE. 

TT^OOLF  was  indicted  with  Levy  and  JKuwear  at  The  charters 
the  Old  Bailey  sessions  in  1819,  for  a  misdemea-  Londonvest  in 

nor  (a  conspiracy)  committed  within  the  city  of  Lon-  that  body, 

r»ii       .    -I.  t  t  fines  for  mis- 

don.    The  indictment  was  removed  into  the  court  of  demeanors 

King's  Bench  by  certiorari.    At  the  trial  at  the  Guilds  ^£"^ 
hall  sittings  in  1819,  before  Abbott  C.J. ,  the  defend-  city,  though 
ants  were  convicted,  and  being  afterwards  brought  up  a™judged°by 
by  writ  of  habeas  corpus,  judgment  was  given  by  the  t^®  court  of 
justices  in  banc  at  Westminster  (a\  thsit  TFboZ^  should  sitting  in       ' 
pay  a  fine  of  lOOOOZ.,  and  be  imprisoned  for  a  certain  !^"*^  *^ 

•    1    7  1        n       1  /M  Wettrmrutery 

period  (b) ;  Levy  was  also  fined  5000/.,  and  ordered  after  a  irial  at 
to  be  imprisoned.  These  fines  were  estreated  in  the  J^®  ilifJwP  *' 
court  of  Exchequer,  and  the  right  of  the  crown  to 
them  was  specified  in  a  document  called  a  constat, 
lodged  in  that  court,  under  the  hand  of  the  deputy 
clerk  of  the  foreign  estreats.  The  city  of  London  dis- 
puted the  right  of  the  crown  to  Woolf's  fine,  by  coming 
in  and  traversing  the  constat  in  the  following  manner. 

More  Common  Matters  of  Easter  Term, 

In  the  59th  year  of  the  reign  of  king  George  3. 

England.     An  estreat  of  fines  imposed  and  set  in 

the  court  of  our  lord  the  king,  before  the  king  himself 

at  Westminster,  of  Faster  term,  in  the  59th  year  of  the 

reign  of  king  George  3.,  but  not  paid. 

London. — Of  Lewis  Levy  late  of  London,  merchant^ 
for  certain  conspiracies  and  misdemeanors,  whereof 

(a)  See  now  11  G.  4.  &  1  H".  4.  c.70.  s.  9.         (b)  2  B.  &  AM.  609. 
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1834.       he  (with   others)  is   indicted,  and  by  a  jury  of  the 

^'^^''^^^      country  is  convicted,  and  his  fine  on  the  account  afore- 

<2^.  said  is  taxed  by  the  court  here  at  5000/.,  and  be  is 

7*!f^'*^"^^"1"  ^"^^"ced  to  be  imprisoned  in  his  majesty's  gaol  at 

the  City  of    Glocester,  in  and  for  the  county  of  Glocester,  for  the 

London.      iqyui  of  two  years ;  and  it  is  ordered,  that  the  marshal  of 

the  Marshalsea  of  this  court,  or  his  deputy,  do  deliver 

up  the  said  Lewis  Levy  to  the  custody  of  the  keeper 

of  the  said  gaol  at  Glocester,  to  be  kept  in  safe  custody 

in  execution,  and  until  he  shall  have  paid  the  said  fine. 

And  the  said  sheriffs  of  London  are    commanded  of 

the  goods  and  chattels,  lands  and  tenements  of  the  said 

Lewis  Levy,  to  levy  the  said  fine,  and  to  have  the  said 

sum  of  money  in  this  court,  in  three  weeks  of  the  Hobj 

Trinity.    And  the  like  command  is  given  to  the  sheriff 

o(  Middlesex,  5000/. 

London. — Of  Mozely  Woolf,  late  of  Landon,  mc^ 
chant,  for  certain  conspiracies  and  misdemeanors, 
whereof  he  with  others  is  indicted,  and  by  a  jury  of 
the  country  convicted,  and  his  fine  on  account  of  the 
aforesaid  is  taxed  by  the  court  here  at  10000/.,  and 
he  is  sentenced  to  be  imprisoned  in  the  house  of  cfxt- 
rection  in  Cold  Bath  Fields,  in  and  for  the  county  of 
Middlesex,  for  the  term  of  two  years  ;  and  it  is  ordered, 
that  the  marshal  of  the  Marshalsea  of  this  court,  or  his 
deputy,  do  deliver  the  said  Mozely  Woolf  into  the 
custody  of  the  keeper  of  the  said  house  of  correction 
in  Cold  Bath  Fields,  to  be  kept  in  safe  custody  in 
execution,  and  until  he  shall  have  paid  the  said  fine; 
and  the  sheriffs  of  London  are  commanded,  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said 
Mozely  Woolf  to  levy  the  said  fine,  and  to  have  the 
said  sum  of  money  in  this  court  in  three  weeks  of  the 
Holy  Trinity ;  and  the  like  command  is  given  to  the 
sheiifE  of  Middlesex.  10000/.  (x  de  U.) 


The  King 

V. 
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The  claim  of  the  mayor  and  commonalty  and  citizens        1834. 
)f  the  city  of  London,  upon  the  account  of  jE.  H,  Lush- 
ngton  esq.,  coroner  and  attorney  of  our  sovereign  lord 
ung  George  4.,  accounting  for  monies    by   him    re-  TheMayorand 
»iTed,  and  payable  to  his  said  majesty,  amounting  to     the^crty^f"^ 
>91£/.  I8s,  lOd.      The  same  mayor  and  commonalty      London. 
ind  citizens^  by  William  Foxton  their  attorney,  claim 
I  certain  fine  of  5000/.,  and  also  a  certain  fine  of 
10000/.,  which  have  been  retained  as  forfeited,  and 
lereinafter  particularly  mentioned,  but  with  which  the 
aid  coroner  and  attorney  is  not  charged,  only  to  the 
moiint  of  5912/.  18^.  lOd.,  part  of  the  said  sum  of 
0000/.,  in  his  account,  before  the  clerk  of  the  pipe  of 
is  said  majesty's  Exchequer,  in  these  words,  to  wit : 
Here  were  set  out  again  from  the  constat  the  estreats 
^bich  have  just  been  stated,  concluding  "as  by  a  con- 
tat  thereof  under  the  hands  of  Thomas  Farrar,  deputy 
lerk  of  the  foreign  estreats  of  this  court,  appears" :] 
hicb  said  sums  of  5000/.  and  10000/.  the  said  mayor 
id  commonalty  and  citizens  of  the  said  city  of  London 
aim  to  belong  to  them,  for  that  the  said  Lewis  Levy, 
rider   whose  name  the  said  sum  of  5000/.  in   the 
breaaid  constat  is  demanded,  and  the  said  Mozely 
Voolf,  under  whose  name  the  said  sum  of  10000/.  in 
le  same  constat  is  particularly  demanded,  were  seve- 
iDy  and  respectively  at  the  times  when  the  said  fines 
ere  so  set  and  imposed  upon  them,  by  the  said  court 
r  our  said  lord  the  king,  before  the  king  himself,  the 
mants  of  the  said  mayor  and  commonalty  and  citizens 
i^in  the  said  city  of  London,  and  which  said  sums  of 
XKM.  and  10000/.  the  said  mayor  and  commonalty 
id  citizens  of  the  said  city  of  London  claim  to  belong 
I  them ;  for  that  the  said  Lewis  Levy  and  the  said 
Tozely  Woolf  were  severally  and  respectively  at  the 
me  when  the  said  offence  and  misdemeanors  were 
>mmitted,  in  respect  whereof  the  said  fines  were  so 
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1834'.       B®^  ^^^  imposed  ag  aibre^aid,  jX^^^^t  wkbiu  the  dtj 

^^N^^      London;  and  which  saifl  sumft  of  500QL, unilOM 

^•^  ^""^     the  said  mayor  and  c9»<»onaIty  and  ci^um  of  d 

TlieMayorand  city  oi  LondoR,  cWm  tQ  bfloQg  jtO.thQOlj  for-tklld 

IiihubiunU  of      .J  .  n*  i       •   j  •     

the  City  of  ^^^  trespas3e8,  otteaces,  4])Uii»i3aeoieai|onfe.  19  itqM 
lovDov.  whereof  the  said  fines  werci  90  set  .f^nd.JmpoMdiqp 
the  said  IjCwU  Levy  an^  Mozely  Woolf  a«  afiDmii 
were  committed  by  them  the  said;  L.  Levy  ai 
M.  TToo//* within  the  said  city  of  London;  and  ab 
for  that  Henry  6tb»  late  king  of  Englamif  by  bis  ktte 
patent,  dated  aCth  October^  in  the  £3d  year  of  l 
reign,  did  grant  to  the  citizens  aforesaid,  and  tbn 
successors,  all  manner  of  fines,  issues  forfeited  or  to  I 
forfeited,  redemptions,  forfeitures,  pains*  and  ameici 
ments,  of  and  for  all  manner  of  matters^  causes* « 
occasions,  and  all  things  aforesaid;,  Aad» •  w^batipevi 
trespasses,  riots,  insurrections,  oflBsnoes^  laisprisioii 
extortions,  usurpations,  contempts,  and  other  niad 
meanors,  done  or  to  be  done  in  the  city  or  anburl 
aforesaid,  before  the  mayor,  recorder,  and  aldenneoi 
the  city  aforesaid  for  the  time  being,  the  justioet ' 
him,  his  heirs  or  successors,  assigned  or  to  be  assigm 
to  hear  and  determine  felonies,  trespasses,  and  mild 
meanors  in  the  city  aforesaid,  or  the  suburbs  iberec 
or  the  justices  assigned  to  hold  pleas  before  the  sa 
lord  the  king,  his  heirs  or  successors  ;  the  justices 
the  common  bench,  the  treasurer  and  barons  of  tl 
exchequer,  or  the  barons  of  the  exchequer,  or  whata 
ever  other  justices  or  officers  of  him,  his  heirs  or  sn 
cessors,  adjudged  or  to  be  adjudged,  together  with  tl 
assessments  and  levying  of  the  same,  as  often  and  wh 
it  should  be  needful,  and  treasure  trove  in  the  ci 
aforesaid  or  the  suburbs  thereof;  and  also  waifi  ai 
strays,  and  goods  and  chattels  of  all  and  singular  fekH 
and  fugitives,  for  felonies  by  them  committed  in  tl 
city  or  suburbs  aforesaid,  or  adjudged  or  to  be  a 
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judged  before  the  said  king/ or  hb  heirfi  or  successor^,       1834. 
or  any  of  the  justice^  aforesdld;  stfad'all  merchaiidize      ^-^^^"^ 
and  victuals  which  in  comidg'  to  the  cfty  afcr^aid  *t0  9. 

be  sold  in  the  said  city  or  the  stiBUrtW  thereof,  aiiiW  TheMayorand 

1  .__  ,.«  .,  Ifi-      Inhabiiants  of 

the  water  of  Thames  and  dseWh^te  within  th^'s^d  the  City  of 
city  and  liberties  and  suburbs  thet^of,  should  be  fouild  ^^^*' 
forestalled  and  regrated,  and  which  therefiroin  thence- 
forth should  happen  to  be  fbresitalled  or  regrdtcfd^  arid 
that  the  said  citizens  should  have  all  and  every  thing 
which  should  happen  to  be  adjfudjged  by  th^  said 
mayor  or  the  justices  aforesaid,  to  be  ^e  or  t6  belobg 
to  the  said  king,  his  heirs  or  snec^oifs,  of  or  for  any 
recognizances  or  securities  made  ibr  good  behaviour 
and  observing  of  the  peace,  before  them  6r  any  of 
them,  within  the  city  aforesaid  or'  the  suburbs,  thereby 
broken  and  not  observed. 

The  claim  then  set  out,  stat.  1  Ed.  4.  c.  1.  s^.  8:^18. 
confirming  the  liberties  and  franchises  of  the  city;  then 

« 

a  charter  of  20  Hen.  7.  and  another  charter  dated 
18th  Oct.  14  Car.  1.  containing  this  clause: — ^*  And 
the  said  king  for  himself,  his  heirs  or  successors,  did 
also  give  and  grant  to  the  aforesaid  mayor  and  com- 
monalty and  citizens  of  the  city  aforesaid,  and  th^ir 
successors,  all  recognizances,  &c.,  and  also  fines  Und 
issues  of  jurors,  and  all  other  issues,  fines,  and  amercia- 
ments, forfeited  and  to  be  forfeited,  of  and  ftir  all  atid 
singular  the  matters,  causes,  and  occasions  aforesaid ; 
and  of  and  for  whatsoever  transgressions,  riots,  oflfeiHies, 
misprisions,  extortions,  usurpations,  contempts  of  lairs, 
violations,  and  other  misdemeanors,  done  to  of  to  be 
committed  in  the  city  aforesaid,  or  the  liberties  of  the 
same,  before  the  mayor,  recorder,  and  aldeitAen  of  the 
said  city  for  the  time  being,  or  any  of  them,  or  any  of 
the  justices  of  the  said  king,  his  heirs  and  successors^ 
concerning  the  peace  in  the  city  aforesaid,  or  before 
the  justices  of  him,  his  heirs  and  successors,  assigned 
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ISSi.        or  to  be  assigned  to  hear  and  determine  felonies,  trans- 

^^'^      gressions,  and  misdemeanors  in  the  city  aforesaid,  or 

9,  the  liberties  of  the  same ;  or  before  any  justices  of 

TheMa^rorand  ijim^  hjg  heirs  or  successors,  of  nisi  prius,  for  trying  of 

hihabitants  of  .1.1..1 

the  City  of    things^  causes,  and  matters  m  the  city  aforesaid,  or 
LoKDON.      other  justices  of  him,  his  heirs  and  successors  whatso- 
ever, or  any  of  them  in  the  city  aforesaid,  adjudged  or 
to  be  adjudged  forfeited,  or  to  be  forfeited,  together 
with  the  assessments  and  levies  of  the  same,  as  ofteo 
and  when  there  should  be  need,  saving  nevertheless 
always  and  reserving  to  the  said  king,  his  heirs  and 
successors,  all  and  all  manner  of  issues  and  aroereii- 
inents,  commonly  called  fines  or  issues  royal,  thereafter 
from  time  to  time  to  be  imposed  upon  them  the  mayor, 
aldermen,  and  sheriffs  of  London  and  Middlesex  tor 
the  time  being,  or  one  or  any  of  them  respective^, 
or  by  them  to  be  forfeited  and  paid.     A  charter  of 
15  Car.  2.  having  been  stated,  the  claim  concluded 
thus : — 

Wherefore  the  said  mayor  and  conunonalty  vi 
citizens  of  the  city  of  London  are,  and  at  the  said  tiiDet 
when  the  said  5000/.  and  10000/.  were  set  out  aod 
imposed  as  aforesaid,  were,  a  body  corporate  in  deed 
and  name,  and  persons  able  in  law  to  plead  and  be 
impleaded,  and  to  challenge, demand,  and  prosecuted 
the  liberties,  privileges,  and  franchises  aforesaid,  by  the 
aforesaid  name  of  mayor  and  commonalty  and  citiflns 
of  the  city  of  London ;  by  virtue  of  all  which  prenistf 
the  said  mayor  arid  commonalty  and  citizens  do  cbfli 
to  belong  to  them  the  aforesaid  sum  of  5000li  sotf 
aforesaid  set  and  imposed  by  the  said  court  of  ourtfid 
lord  the  king  before  the  king  himself  upon  the  sfld 
Lewis  Levy,  and  the  said  sum  of  10000/.  so  as  afol^ 
said  set  and  imposed  by  the  said  court  of  our  said  brf 
the  king  before  the  king  himself  upon  the  said  Mo:df 
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lif ;  wherefore  they  pray  that  their  claim  may  be        18S4. 
red  &c.  v-^v-^*^ 

^plication. — And  Sir   Thomas   Denman  knt.,  at-  ,;. 

ey-general  of  our  said  lord  the  now  king,  being  TheMayorand 
ent  here  in  court  on  behalf  of  our  said  lord  the  UieCityof 
;,  and  having  heard  the  said  claim  of  the  said  mayor  *^ndo*» 
commonalty  and  citizens  of  the  city  of  JLondon  of 
allowance  to  them  of  the  said  fine  of  10000/.  set 
imposed  upon  the  said  Mozely  Woolfas  aforesaid, 
oor  said  lord  the  king  says,  that  notwithstanding 
liiiig  by  the  said  mayor  and  commonalty  and  citizens 
re  alleged,  the  said  fine  of  10000/.  ought  not  to  be 
ired  to  them,  because  the  said  attorney-general  of 
said  lord  the  king  says,  that  the  said  Mozely  Woolf^ 
ler  whose  name  the  sum  of  10000/.  in  the  aforesaid 
Stat  is  particularly  demanded,  was  not  at  the  time 
}a  the  said  fine  was  so  set  and  imposed  upon  him 
the  said  court  of  our  said  lord  the  king  before 
king  himself  at  Westminster,  the  resiant  of  the  said 
or  and  commonalty  and  citizens  within  the  said  city 
London,  as  stated  in  their  said  claim,  and  this  the 
attorney-general  prays  may  be  inquired  of  by  the 
I  try  &c.  And  the  said  attorney-general  of  our  said 
the  king  further  says,  that  the  said  Mozely  Woolf 
not  at  the  time  when  the  said  offence  and  mis- 
canor  was  committed  in  respect  whereof  the  said 
'Was  so  set  and  imposed  upon  him  the  said  Mozely 
3jf  as  aforesmd,  resiant  within  the  city  of  London, 
tated  in  the  said  claim  of  the  said  mayor  and  com- 
mky  and  citizens ;  and  this  he  the  said  attorney- 
Hal  prays  may  be  inquired  of  by  the  country  &c. 
I  the  said  attorney-general  of  our  said  lord  the 
[  further  says,  that  the  said  fine  of  10000/.  so  set 
imposed  upon  the  said  Mozely  Woolf  as  aforesaid, 
not  a  fine,  issue,  forfeited  redemption,  forfeiture, 
I  or  amerciament  set  or  imposed  within  the  said  city 
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18S4«       of  London,  or  suburbs  or  liberties  thereof,  or  by  or 

^'^'''^^      before  the  lord  mayor,  recorder,  and  aldermen  of  Uie 

t;.  said  city,  or  any  or  either  of  them ;  and  ttiis  the  said 

^®^.*^°^*°^  attorney-general  of  our  said  lord  the  king  prays  judg- 

ibe  Citjf  of    ment  if  the  said  fine  of  lOOOOiL  ought  to  be  allowed  to 

*      the  said  mayor  and  commonalty  and  citizeps  of  the  citf 

of  London. 

Rejoinder, — And  the  said  mayor  and  commonaltj 
and  citizens  of  the  city  of  London^  as  to  the  aaid  lepfi- 
cation  of  the  said  attorney-general  by  him  first  above 
pleaded,  and  which  he  hath  prayed  may  be.inqpiired  of 
by  the  country,  do  the  like.  And  the  said  mayor  and 
commonalty  and  citi^^en^  of  XiOii^(iii,.aa  to  the  said  re- 
plication of  the.  said,  attoruey-gfeneral  by  hi|n^  secondlf 
above  pleadedj^  and  which  he  hath  psayed  may  be 
inquired  of  by  the  country,  do  the  like*  And  as  to  die 
replication  of  the  ^lud  attomey-»general  by  him  lasdj 
above  pleaded,  the  j^d  mayor  and  commonalty  tod 
citizens  say,  that  );iotwitbstanding  any  thing  by  the  siid 
attorney-general  therein  above  al^egedj  the  said  fine  of 
10000/.,,9ught  tp  be  allowed  to  them^  because^ 
say,  that  the  indictment  on  which  the..f|ii4  Mqt^ 
Wooff\fSL8  charged  (together  with  others)  .^h  the  sttd 
trespasses,  pffcnces,  and  misdemeanpr^  In  respect 
whereof  .the.  said  fi^e  of  10000/.  wasao  s^jl;  a^  imposed 
upon  the  said  JM(^lyi  Woo^  as  aforf^iaii^,  was  pI^ 
sented  and  found  by  the  jurors  of  our  then  lord  die 
king  of  and  for  the  city  aforesaid,  at  the  general  senioa 
of  oyer  and  terminer  of  our  late  sovereign  lord  Georp 
the  third,  holden  for  the  city  of  London  at  Jwdke 
HaU  in  the  Old  Bailey ,  within  the  parish  of  St^  St' 
pulchre,  in  the  ward  of  Farringdpn  fVithomi,  in  Xoadbi 
aforesaid,  on  Wednesday  the  6th  day  of  May,  in  tiie 
58th  year  of  the  reign  of  his  said  late  majesty  )aag 
George  the  third,  before  the  then  mayor,  the  dien 
recorder,  and  certain  aldermen  of  the  said  dty  for  tlie 
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\tnajektf  king  Oeorge' the  third,  and  others  their 
iw*,=  justices  of  tiuir  s^d  Idrd  the  kirfg,  Assigned  "by     "^^^J'^^ 
ttb  patfeht  off  diH  idWl  the  thWi  Mng,  made  ttader  TheMayoraod 
gr^i  seal  6(  tWlbrA''  iBie'  iben'ktng  of  the  ^anlted    "th^piy^^f^ 
Jtfdin  of  Ot^et^  Brita^  anAIfeidhd,  to  the  several      Lonw>m. 
ices  therein  namedy  and  others,  or  any  two  or  more 
'hem,  durected  to  inquire  more  fuDy  into  the  truth 
liie  oath  of  jgood  and  lawful  men  of  the  city  of 
ulon,  and  by  other  ways,   means,  and   methods, 
Hiich  they  should  or  might  better  know  (as  well 
tin  fiberties  as  without)  by  whom  the  truth  of  the 
tet  might  be  better  known  of  (amongst  other  thin^) 
confederacies,  trespasses,  contempts,  oppressions, 
eliiB^  and  all  other  evil  doings,  offences,  and  injuries 
ktsoever,  and  also  the  accessories  of  them  within  the 

aforesaid,  (as  well  within  liberties  as  without)  by 
ndsoerer  and  in  what  manner  soever  done,  com- 
^  or  perpetrated,  and  by  whom  or  to  whom,  when, 
%  and  after  what  manner,  and  of  all  other  articles 

circumstances  concerning  the  premises  and  every 
hAa  or  any  of  them,  in  any  manner  whatsoever,  and 

said  premises  to  hear  and  determine  according  to 
hw  and  custom  of  England;  which  said  indictment 
aidd  late  majesty  Idng  George  the  third  afterwards 
emrtain  reasons  caused  to  be  brought  before  him  to 
determined  according  to  the  law  and  custom  of 
fland:  and  the  said  mayor  and  commonalty  and 
tens  further  say,  that  the  offences  charged  in  the 
i  indictment  against  the  said  Mozely  Wool/,  and  of 
dtk  he  has  been  convicted  as  aforesaid,  were  charged 
[  laid  in  the  said  indictment  to  have  been  committed, 
.  were  in  fact  committed  within  the  said  city  of 
$dan.  And  the  said  mayor  and  commonalty  and 
lena  further  say,  that  the  said  indictment  was  after- 
da  tried  at  the  sittings  of  nisi  prius  holden  for  the 


718  CASES  IN  TRINITY  TERM 

1834.       said  city  of  London^  at  the  GuildhcJl  of  and  within  the 
^l^      said   city,  before  the   right  honourable   Sir  Charles 

TheKiNG  ,  ,  ,  .  . 

V.  Abbott,  knt.,  then  the  chief  justice  of  our  lord  the  then 

EhJbE'S  ^^"»>  assigned  to  hold  pleas  before  the  king  himself 
the  Ci(^  of    John  Henry  Abbott  then  being  associated  to  the  said 
^^^'      chief  justice ;  and  that  the  said  Mozely  Woolf,  together 
with  others,  was  thereupon  found  guilty  of  the  premisei 
charged  upon  him  in  and  by  the  said  indictment.  And 
the  said  mayor  and  commonalty  and  citizens  further 
say,  that  afterwards  in  the  court  of  our  lord  the  king, 
before  the  king  himself,  at  Westminster,  the  said  Mozdf 
Woolf  being  brought  there  into  court  in  custody  of  the 
keeper  of  his  majesty's  gaol  o{  Newgate,  by  virtue  ofi 
writ  of  habeas  corpus,  it  was  adjudged  and  ordered  in 
and  by  the  said  court  of  our  lord  the  king,  before  the 
king  himself,  at    Westminster,  that   the   said  MoMttf 
Woolf,  for  his  offences  aforesaid,  should  pay  the  sud 
fine  of  10000/.  to  our  sovereign  lord  the  king,  and 
should  be  imprisoned  in  the  house  of  correction  in 
Cold  Bath  Fields,  in  and  for  the  county  of  Middlesex, 
for  the  term  of  two  years ;  and  it  was  further  ordered 
by  tbe  said  court,  that  the  said  marshal  of  the  Ma^ 
shalsea  of  his  majesty's  court  of  King's  Bench,  or  btf 
deputy,  should  deliver  the  said  Mozely  Woolf  into  tbe 
custody  of  the  keeper  of  the  said  house  of  correctioD  ia 
Cold  Bath  Fields,  to  be  kept  in  safe  custody  in  exfr 
cution  of  the  said  judgment,  until  he  should  havepii' 
the  said  fine  of  10000/. ;  and  this  they  the  said  mayor 
and  commonalty  and  citizens  are  ready  to  verify,  where- 
fore they  pray  judgment,  and  that  their  said  chum  to 
the  said  fine  of  10000/.  may  be  allowed  to  them&c. 
Demurrer  and  joinder. 

Wightman  for  the  crown.  The  question  is,  whether 
under  the  charters  of  Hen.  6.  and  Car.  1.  or  either  off 
them,  the  city  is  entitled  to  the  fine  imposed  by  the 


The  King 

V 
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Bench  at  Westminster,  on  the  ground  that  the        1884. 
i  was  committed  in  the  city  by  Woolf,  who  at  that 
;nd  also  at  the  time  of  imposing  the  fine,  was  a 
;  in  the  city.  These  are  the  only  fnrounds  stated  in  JheMayorand 

•^  •  Inhabitants  of 

lim  of  the  city ;  and  it  is  on  the  validity  of  that     the  City  of 
as  set  out  in  the  traverse  of  the  constat,  that  the  ^'x*!'- 

¥ill  have  to  determine  without  reference  to  the 
leadings.  The  crown  contends  that  the  city  should 
iirther  alleged  in  their  claim  that  the  fine  was  ad- 
and  imposed  in  the  city,  or  at  least,  that  the  trial 
indictment  took  place  within  the  city.  On  the  face 
r  claim  the  fine  appears  to  have  been  imposed  **  by 
art  of  our  lord  the  king  before  the  king  himself," 
I  to  say,  by  the  court  of  King's  Bench  at  Westmin- 
ipon  a  resiant  of  the  city  of  London,  for  a  misde- 
ir  committed  therein.  As  the  claim  of  the  city  is 
ed  upon  the  charters  set  out  in  it,  it  must  be 
ht  distinctly  within  their  terms.  For  the  construc- 
f  a  grant  of  the  crown  differs  from  the  grant  of  a 
t  in  this,  that  it  should  be  construed  most  strictly 
t  the  grantee,  nor  will  any  thing  pass  to  him 
'  clear  and  express  words  {a).  Thus  it  was  de- 
mRex  V.  Suttan{b)  that  choses  in  action  of  a  f eh 
o  not  pass  by  a  crown  grant  of  the  ''goods  and 
8  of  felons,"  nor  mines  royal,  as  gold  or  silver 
by  a  grant  of  "  all  mines  "  or  of  "  soil  and  waste." 
f  Mines  (c).  Thus,  when  Hen,  7.  being  seised  of 
iUors,  viz.  Ryton  and  Condor  in  Salop,  granted 
^rta  scientia  et  mero  motu  illud  manerium  de 
C.  cum  pertinen'  in  com.  Salopian  the  grant 


«  Earl  of  Cumberland^ i  case,  8  Kep.,  166  b.  and  the  cose  of  Alton 

Rep.,  41  a.  Thomas  and  Frazer's  edit.  vol.  i.,  p.  lOl.  n.,  110. 
iaond.  273,  t  Roll.  Ab.  tit.  Prerogativt  del  Roy,  C.  pi.  2,  citing 

lowd.  314  a.,  336  6.,  339  j  I  Rep.  46  6. 


The  Kino 
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1834.       was  held  void^  though  had  it  been  that  of  a  sabject  it 
would  have  passed  both  manors  (a).     So  where  Edno.  6. 
granted  to  C  omnes  terr<u  daminicales  numerii  de  Wd- 
TheMayorand  [^^  g^n    it  was  adjudged  that  customary  lands  hdd  by 

Inhabitants  of       ,  i     4%  i  ,. ,  i  i       . .     . 

the  City  of  copy,  parcel  of  the  manor^  did  not  pass,  though  withoot 
London,  doubt  they  would  m  a  subject's  case  (b).  Again,  in 
Willian  T.  Berkeley  (c)  it  is  thus  laid  down :  In  die 
common  law  the  grant  of  every  common  peraoo  h 
taken  most  strongly  against  himself  and  most  &voar- 
ably  towards  the  grantee,  but  the  king's  gr»it  is  takea 
most  strongly  against  the  grantee  and  most  fiivounblf 
for  the  king.  Keeping  this  rule  in  view,  has  the  crown, 
by  either  or  both  charters^  granted  to  the  city  of  XomIqs 
fines  imposed  out  of  the  city  on  persons  guilty  d 
offences  committed  within  it?  Now,  the  charter  d 
Hen.  6.  grants  all  fines,  &c.,  of  and  for  all  manner  of 
matters,  causes,  &c.  done  in  the  city,  before  the  miydr 
&c.,  the  justices  assigned  to  hold  pleas  befi^re  At 
king,  &c.,  &c.,  adjudged  or  to  be  adjudged,  and  tret- 
sure  trove  in  the  city  aforesaid^  or  the  suburbs  thereof. 
The  words  ''  in  the  city  aforesaid"  only  refer  to  ''ad- 
judged," and  the  grant  only  passes  such  fines  far 
offences  committed  within  the  city  as  are  also  a4Jodge4 
within  it  before  any  of  the  justices  mentioned  in  die 
charter  assigned  to  try  mbdemeanors  within  it,  e. ;.  at 
courts  of  oyer  and  terminer.  [Lord  Lyndhmr^  CR 
The  charter  of  Hen.  6.  speaks  of  the  treasurer  mk 
barons  of  the  exchequer  as  of  the  court  here,  and  not  u 
of  a  part  of  a  court  elsewhere.  Is  any  commissioD  of 
oyer  and  terminer  and  gaol  delivery  ever  directed  to  the 
treasurer  ?  The  charter  speaks  of  the  courts  at  WeO- 
minster y  which  are  named  in  their  proper  order ;  firsts 
the  justices  assigned  to  hold  pleas  before  the  king  hiflH 

(a)  Scacc.  99  EU%,,  stated  1  Rep.  46  a. 

(6)  Scacc.  15  £/».,  stated  1  Rep.,  46  6. ;  and  see  Plowd.  iiS. 

(c)  Plowd.  Comm.  143. 
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telf^  i.  e.  the  King's  Bench ;  second^  the  justices  of  the        1834. 

ximmon  bench,  and  then  the  treasurer  and  barons,  or       ^"^"^^^^ 

he  barons  of  the  exehequer.      Then  what  prevents  9. 

h^ciij  ffom  taking  apes  imposed  for  offences  com-  J^^ZTot 

nitled  within    its   hmitSi  whether    adjudged   within     the  City  nf 

iieiDy  or   in    any  of   the  superior  courts   at   West-     I^*"*®** 

mmst0tf     How  is  that  claim  inconsistent  with  the 

sbmrter  of  Hen.  6  ?    It  may  be  argued,  however,  that 

;he  dbarter  of   Charles  1.  is  eouched  in  narrower 

wnoB.    Any  general  effect  which  may  be  ascribed  to 

ihe  worda  of  the  charter  of  Hen.  6.  is  restricted  by 

hmt  of  Charles  L  the  terms  of  which  are  so  compre- 

henatve  and  precise,  that  it  appears  like  a  regrant  of 

in  the  city  privileges  after  a  surrender  of  them.     In 

limt  charter  the  words  '*  in  the  city  aforesaid  adjudged 

>r  to  be  adjudged,"  clearly  apply  to  the  first  words 

liikt  daiiae  by  whicb  fines  are  granted,  and  mean  that 

lU*  finer  foe  offences  committed  in  the  city  and  therein 

lefiireithe  auyor  or  other  judges  adjudged,  are  to  be 

iakmlt^-tbecnty.  It  would  have  been  absurd  to  insert 

iie  morei  partkuiar '^  words  at  all,  unless  in  a  sense 

PBltfimiiic  of  the  larger  terms  of  the  charter  of  Hen,  6. ; 

Mtie-'tbat'jriew  of  the  charter  of  Charles  inconsistent 

wittiAhkt'ot'Hen.  6.    In  conveyances  every  restric- 

ion  has  its  proper  operation^     General  words  in  a 

pfeDt  nay  be  overthrown  by  restrictive  words,  pro- 

irided  the  latter  concur  with  tbe  general  words  of  the 

{rant;  e.g.  it  A.  give  all  his  lands  in  B.  in  the  tenure 

jf  €'•  and  D,f  and  he  has  lands  in  £.,  but  not  in  the 

beniuea  named, yet  all  the  lands  pass;  Cknfv.Bam€tt{a). 

JFoUett  for  the  city. — The  question  is,  whether,  in 
irder  to  support  the  claim  of  the  city  to  this  fine,  it  is 
leeessary  to  show  it  to  be  imposed  or  adjudged  within 

(«)  Godbolt»  SS7.  M.  11  Jac.  C.  B.  14  Vin.  Ab.  63,  and89»  lit.  Grant, 
H.  ia.)  pi.  6^.  ftiid  (Q.)  pi.  4.  Sec  Altham*$  case,  8  Rep.  134,  and 
bmf  &  Wm^$  cate,  3  Le? in>,  944;  and  Vin .  Ab.  tit  OtoM,  (H.  13.)  pi.  39. 

▼OL.  IT.  3   B 


f 
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18S4.       the  city?    Now,  the  facts  admitted  on  the  rqaai 
y^"^^      are,  that  Wool/  committed  the  ofiisiioe  within  the  e 

The  KiMo 

9.  that  a  true  bill  was  found  for  it  at  the  OU  Bm 

ThsMayorMid  within  the  city,  that  the  indictment  was  lemofsd 

Inhamtaiils  of 

tba  City  of    certiorari  into  the  King's  Bench*  and  tried  at  On 
losDoa.      j^i  i„  ii^e  ^i^  t^fore  ^^  ^i^f  justice,  and  diat  i 

fine  was  imposed  hy  the  court  of  K.  B.  at  WesimiaM 
Even  according  to  the  rule  of  oonstruction  of  en 
grants  laid  down  on  the  other  aide,  die  fint  cki 
belongs  to  the  city  under  the  charter  atJIem.  6.,  iA 
grants  to  them  all  fines  for  offimcea  iMHnmittfd  vid 
the  city  before  the  justices  in  the  r^art^r  nsa 
*' adjudged  or  to  be  adjudged."  Those  jnatioesa 
first,  the  mayor,  recorder,  &c.,  justioea  assigned  to  b 
and  determine  felonies  &c.  in  the  city,  mm.  at  the  ( 
BaiUy\  then  the  courts  of  King's  Bench,  Coasi 
Pleas,  and  Exchequer,  in  their  rank  and  order,  m 
tioning  "  the  justices  *'  of  each  collectively  aa  a  ooi 
Then  the  grant  cannot  be  intended  aa  confined  to  fii 
actually  adjudged  within  the  city  Xxy  those  ooart%  I 
no  instance  appears  of  their  having  ever  sat  theiet  s 
the  Common  Pleas,  since  9  H.  3.  M.  C.  c  IL  1 
become  stationary  at  We$tmin$ter  Hall  (a).  The  gn 
then  is  general  of  all  fines  for  offences  committed  ind 
the  city,  wheresoever  adjudged  by  the  courts  nami 
It  is  said  that  the  clause  in  the  charter  of  Ckarla  i 
be  an  unmeaning  repetition  of  the  former  grants  unfa 
read  in  a  sense  restrictive  of  it.  But  they  difier  in  d 
that  the  charter  of  Charles  grants,  for  the  first  tii 
fines  imposed  by  justices  of  peace,  while  it  confines 
grant  of  fines  to  those  imposed  for  offences  conmutt 
within  the  city  or  its  "  suburbs,**  a  less  comprehend 
term  than  that  of  *'  liberties**  used  in  the  former  charti 
[JBolland  B.  Liberties  and  suburbs  are  not  to  be  tsk 
as  synonymous  where  both  terms  are  used.   Places  esi 

(a)  5  Bit. C  39 i  lid.S3, 
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IS  Duhe*s  Place  and  part  of  the  Thames^  which  are  1834. 
ivithin  the  liberties  though  not  the  suburbs  (a).]  Againj  ^""^^^^^^ 
t  excepts  fines  or  issues  royal  imposed  on  the  mayor  v. 

m4  sheriffs;  which  must  have  been  imposed  in  the  TheMayorand 

^^  „,  ^  Inhabitants  of 

KNirts  at  fVestmiaster.    The  words  at  the  end  of  the     the  City  of 

llnvfe  in  the  charter  of  Car.  1.  "in  the  city  aforesaid      ^«^^- 

l^lidged  or  to  be  adjudged  forfeited/'  must  be  read 

n  connection  with  "other  justices  of  him,  his  heirs^  &c." 

Bui  if  its  construction  be  doubtfulj  that  circumstance 

papnot  deprive  the  dear  words  of  the  charter  of  Hen.  6. 

if  their  natural  effect.    Upon  those  words  they  rest 

4ieir  daimj  though  it  may  be  mentioned  that  by  a 

ilRiise  in  the  charter  of  Hen.  6.  the  mayor,  recorder, 

iieriffir,  &c.,  to  whom  a  certiorari  is  directed,  are  not 

ifNiqpeUed  to  certify  or  send  the  indictment,  recogni- 

fsnce,  or  security  of  the  peace,  taken  or  found  before 

Ift^,  but  may  send  only  the   tenors  or  transcripts 

iliveof.    Then,  as  in  contemplation  of  law  (i),  the 

Pfxnrd  itself  remains  in  the  city,  the  judgment  must  be 

Ifjken  to  be  given  there,  though  pronounced  in  the 

j^  B«  at  Westminster  on  the  transcript.    The  charter 

Iftiong  to  show  that  the  city  might  themselves  enter 

gp  md  execute  the  judgment    [Lord  Lyndhurst  C.  B. 

\(fpati&ag  to  the  argument  for  the  crown,  the  attor- 

Hg^^gjeneral,  by  removing  the  indictment  by  certiorari, 

li^%  have  always  deprived  the  city  of  the  fine,  (c)] 

Wightman  replied.  The  court  of  Common  Pleas 
lOuld  not  impose  the  fines  intended  by  the  charter  of 
9f0*  Its  general  words,  "justices  assigned  to  hold 
jlpfif**  ^,  mean  not  the  courts  collectively,  but  the 

{•}  See  Jtma  ▼.  Walktr,  Cowp.  624. 

(»)8ee  now  11  G.4.  &  1  W.  4.  c.70.  s.  9.,  and  Bex  v.  T.aton,  2  T.R.  89. 

(#)  The  modern  practice  is  said  (o  be  to  remove  the  record,  and  see  Rex  ▼. 
^UkaHMtm,  %  Leach,  C.  C.  560,  on  the  city's  right  to  retain  the  record.  See 
\mfk*^*  C,  b.  S.  c  S5.  s.  97.  c.  S7.  s.  26. 

3b2 


iiwsanie:  ror  an  o 
ia  the  city  liberties  might  be  adjudg 
justice  of  peace  of  the  city.]  [Lord  X 
Besides  the  justices  enumerated  by  th 
justices  arc  namcfl.  The  judges  of 
court  are  not,  as  such,  justices  of  peat 
a  jiinnian,  or  for  a  contempt.  Then 
charters  are  satisfied.] 

Lord  Lysdhvbst  C.  B. — The  true 
is  granted  by  these  charters !  I  see 
between  thcin.  The  words  of  that  of 
and  general  as  far  as  respects  the  plao 
of  the  fine.  Tlie  words  "in  the  city 
suburbs  thereof,"  apply  to  the  treasun 
the  charter  of  Charles,  the  words  "  ii 
said  "are  to  be  read  with  "other  jusi 
preceding,  so  as  to  restrict  that  gener 
justices  "in  the  city."  By  that  ini 
cliarlors  entirely  consist  and  are  not  o 
However,  before  giving  judgment  we 
curate  copies  of  tlie  clauses  in  question, 
the  original  Latin  of  the  charters. 
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Pleas,  which  was  stationary  at    Westminster,  showed        1824. 
distinctly  the  intention  of  that  charter,  that  all  fines     ST^^T^ 

!•         •  J  .1  ^®  Kino 

for  misdemeanors  committed  within  the  city  should  pass  v, 

to  the  citizens  wheresoever  they  might  be  imposed  by  Jn^h^bUanl^ 
the  courts  mentioned.  Taking  the  charter  of  Charles  1.  the  City  of 
by  itself,  the  grant  may  appear  to  be  more  limited,  but 
at  all  events,  as  that  of  Hen.  6.  is  not  shown  to  have 
been  surrendered,  its  comprehensive  words  will  not  be 
aflfected  by  the  imore  limited  but  not  inconsistent  terms 
of  the  latter. 

Judgment  in  favour  of  the  claim  of  the  city. 


Perry  against  Patchett. 


A    Rule  had  been  obtained  for  setting  aside  the  writ  A  stack  of 
of  summons  with  all  subsequent  proceedings  for  on^theXfeifd- 
inregularity  with  costs,  the  amount  of  the  debt  not  being  »"''s  premises 
indorsed  on  the  writ.    The  plaintiff  had  agreed  with  him  to  the 
the  defendant  to  buy  a  rick  of  hay,  standing  on  a  field  Plaintiff,  who 

.  ,  -^  "^ '  °  was  to  take  it 

in  his  occupation  for  65/.,  and  to  cut  and  remove  it  by  awav  by  a 
May.     The  plaintiff  paid  the  defendant  the  65/.    In  BeforJ?he 
February  the  defendant's  landlord  having  distreined  on  time  arrived,  ^ 
the  hay,  it  was  sold  again  to  the  plaintiff  for  55/.  landlord  dis^ 

treined  it  for 

Whateley  showed  cause.     The  B>eg.  Gen.  of  JUL  that  the 
2  W.  4.  No.  II.  [ante,  Vol.  II.  p.  351,]  which  by  Beg.  jXta^nd^'costs 
Gen.  HiL  Mich.  3  W.  4.  No.  V.  [ante,  Vol.  III.  p.  2,]  need  not  be 
b  made  applicable  to  all  writs  of  summons,  distringas^  ihe^wrU  of" 
capias,  and  detainer  issued  under  the  uniformity  of  pro-  summons,  ns 
act  2  W.  4.  c.  39.  does  not  extend  to  actions  for  action  was 


mUiquidat^d  damages.     The  plamtiff  sues  to  recover  partly  for  the 

•      ti  .1  tint  11         1^      loss  of  the 

back  the  money  paid  to  the  defendant,  and  also  the  right  to  keep 
^aintiff 's  damages,  in  losing  the  right  to  have  the  bay  ^^®  ^^^  ®" 
vemain  on  the  defendant's  premises  till  May. 
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1834. 


Richards  in  support  of  the  rule.  The  action  m 
substantiaUy  to  recover  a  debt,  viz.  the  value  of  the 
stack.    But 

Per  Curiam. — ^This  action  is  also  brought  to  rccorer 
damages  for  the  loss  of  a  further  benefit  to  which  the 
plaintiff  was  entitled  under  the  contract,  viz.  the  use  of 
the  defendant's  premises  for  the  purpose  of  keeping  die 
hay  there.  Those  are  unliquidated  damages,  whiek 
can  only  be  ascertained  by  a  jury.  The  rule,  ther^ 
fore,  does  not  apply. 

Rule  discharged  with  costs  as  moved  (a). 

(a)  See  Tarling  v.  Barter,  6  B.  &  Cr.  360 ;  Bmmney  t.  P^yntt,  4&& 
Adol.  568. 


A  note  for 
200/.  with 
lawfal  interest 
resenred  from 
a  day  prior  to 
the  date,  re- 
quires a  stamp 
applicable  to 
a  note  for 
200/.  only. 


Mary  Wills,  Executrix  of  W.  Wills,  against  Noon 

and  Another. 

A  SSUMPSIT  on  a  promissory  note  in  the  followiog 

form : — 

"  March  6th,  1827. 

Two  years  after  date  we  promise  to  pay  ff  m.  fflBh 
or  order,  two  hundred  pounds,  with  lawful  interest  for 
the  same,  from  the  first  day  o(  February  1827,  for  vilu« 
received. 

Thomas  George  N6(^» 
Thomas  Lane.** 

The  note  was  drawn  on  a  5^.  stamp,  which  was  die 
proper  one  for  a  sum  not  exceeding  200/.  payable  more 
than  two  months  after  date.  It  was  objected  at  Ae 
trial,  that  the  reservation  of  interest  prior  to  the  date 
of  the  note,  made  the  principal  sum  secured  more  tbitt 
SCO/.,  and  that  therefore  tlie  statiip  should  have  beea 
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€••  instead  of  6^.    Parke  B.  thought  the  stamp  suffi-       1834. 
dent,  and  directed  a  verdict  for  the  plaintiff,  but  gave 
leave  to  move  to  enter  a  nonsuit. 

Crippg  now  moved  accordingly,  and  contended  that 
dus  case  did  not  fall  within  the  decisions  otPruessing  v. 
itig(fi\9aaAIgraelv.  Benjamin  {b\^hi(^  only  established 
thai  a  note  reserving  interest  from  the  date  did  not,  by 
of  such  reservation,  require  a  higher  stamp  than 

avfficient  for  the  principal  sum.  In  the  former  of 
IlKMe  cases  Abbott  C.  J.  said, ''  The  object  of  the  legis- 
lature was  to  impose  a  pro  rata  *'  stamp  duty  upon  the 
sum  actually  due  at  the  time  of  the  taking  the  security, 
aad  not  upon  what  might  become  due  in  future  for  the 
use  of  the  money.  The  question  therefore  is.  What 
was  the  sum  due  at  the  time  when  the  note  was  given  .^ 
fer  that  is  the  sum  secured.  In  the  other  case  Lord 
ElUnborauffh  thought  the  stamp  sufficient,  *'  as  there 

no  interest  due  when  the  bill  was  drawn.*'  The 
of  the  decisions  in  each  case  seem  to  be  autho- 
rities in  favour  of  the  defendant.  [Alderson  B.  They 
are  only  obiter  dicta.]  Admitting  them  to  be  so>  they 
mxe  the  best  authorities  in  new  cases,  and  applying  this 
case  to  C.  J.  Abbott's  words  in  Pnieseing  v.  Ing,  it 
is  impossible  not  to  say  that  the  principal  sum  secured 
4e  not  only  @00/.,  but  the  interest  for  thirty-five  days 
besides,  and  the  judgment  of  Lord  EUenborouffh  in 
Israel  v.  Benjamin  exactly  meets  the  present.  To  hold 
this  stamp  sufficient  would  open  a  door  to  evade  the 
usury  laws.  Thus  a  person  might,  on  a  note  payable  two 
yean  after  date,  reserve  interest  on  his  note  from  a  day 
two  years  prior  to  its  date,  and  thus  obtain  10  per  cent 
M  this  be  so,  this  note  (if  the  interest  prior  to  the 
date  is  not  to  be  considered  as  principal)  is  void  for 

(a)  4  B.  &  Aid.  204,  (6)  3  Camp.  40» 
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1834.       usury.    [Parke  B.  referred  to  JOixon  v.  Cm  (a\  D 
"^•'^^      T.  Snaith  (b),  Seardtm  v.  Bimu  (c),  and  aaid  that  i 
e.  principle  to  be  derived  from  these  waa,  tbtt  the  pi 

ma^AMAar  ^'P^'  '*""  mentioned  in  the  security  sbonld  be  tl 
meuure  of  the  stamp,  and  that  any  (bilateral  and  i 
definite  matters  could  not  be  taken  into  aceoont  to  i 
crease  the  stamp.]  Id  certum  eat  quod  certain  xeddij 
testgandtheamountof  interest  prior  to  thedaleishi 
calculable  exactly.  In  Dixtm  v.  Can,  the  reierfali 
of  the  amount  of  bankers'  commission  on  a  bond  I 
lOOOI.  made  a  higher  stamp  necessary  than  what  mt 
have  covered  a  bond  for  that  amount  only;  that  a 
seems  to  be  in  iavour  of  the  defendant  here,  b  1 
T,  Snaith  there  vras  nothing  reserved  which  could  I 
have  been  enforced  without  any  such  resemtiMi 
bill  or  note  will  carry  interest  from  the  time  it  been 
due,  without  any  mention  of  it  in  the  bill ;  but  befe  t 
interest  prior  to  the  date  could  never  have  been  i 
covered  without  express  mention  of  it,  and  it  ni 
therefore  be  considered  aa  a  part  of  the  principal  si 
secured. 

Parke  B.—I  think  that  the  200/.  only  can  be  aaid 
be  the  sum  secured  by  this  note.  The  sound  pri 
ciple  is,  that  wliat  is  expressed  to  be  the  principal  si 
secured,  shall  regulate  the  amount  of  the  stamp.  Be 
SCO/,  is  that  sum,  all  the  rest  is  interest. 

Alderson  and  Holland  Bs,  concurred. 

Rulerefitied 

(a)  lB.&Adul.313.     (b)  BBbg.H6.      (c)\  liMU.&R.19l 


J 
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1834. 
Phillpot  against  Aslett. 

TN  18S1  the  defendant  owed  the  pkintiff  41/.  &.|  and  Ifadischaijged 
was  discharged  under  the  insolvent  act  7  GA.  c.  57.  ^tUHo  a  *^" 
HaTiog  afterwards  again  dealt  with  the  plaintiff,  he  creditor  for 
gave  him  a  bill  for  the  balance  then  due.    The  old  due,  as  well  . 
debt   was    not    specifically  included,    but  defendant  on  account  of 

r  ^  »  ^      debts  incurred 

had  made  several  payments  on  account  for  debts  in-  before  as  since 
cnrred  since  his  discharge,  and  the  41 Z.  5*.  formed  in  he^^^o^i?^ 
fact  part  of  the  bill  given.    He  did  not  defend  an  reliered  from 
action  broujfht  against  him  on  the  bill,  but  gave  a  ^^^^  |,m  y^y 
warrant  of  attorney  to  enter  up  judgment  for  its  amount  pleading  his 
and  costs,  which  judgment  was  entered  up  accordingly,  ^er  tbemsol-- 
A  rule  was  obtained  for  setting  aside  the  judgment,  on  ^^'iV*^'^^?;*' 
the  ground  that  by  7  G.  4.  c.  57.  s.  61.  the  defendant  and  if  he  gire 
was  not  liable  on  the  bill,  it  being  in  part  given  "  for  ^^7^^°'^^ 
the  same  debt  or  sum  of  money  **  for  which  he  was  enter  up  jndg- 
before  liable.    Cause  was  shown,  in  the  first  instance,  ^^un^'^of  it 
that  the  defendant  should  have  pleaded  his  discliarge  and  cos^;  ^® 

.  .  1      1  .11  court  will 

to  the  action  on  the  bill.  not  set  it  aside 


on  motion. 


Per  Curiam^ — The  bill  was  accepted  by  the  defend- 
ant after  his  discharge  under  the  insolvent  act,  for  the 
balance  due  by  him  to  the  plaintiff,  as  well  before  as 
after  that  event.  That  bill  having  been  sued  on,  the 
defendant  had  the  opportunity  to  plead  his  discharge, 
but  having  given  a  warrant  of  attorney  instead,  he  has 
lost  the.proper  time  and  mode  of  relieving  himself. 

Rule  discharged  (a). 

Piatt  supported,  Tamlinsan  showed  cause  against 
the  rule. 

(a)  See  Evant  r.  WUUam,  ante.  Vol.  UI.  226. 
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Fajount  of 
moBtj  into 


Drakk  again. 

IT.    The  6rst 

nderation  that  plaintiff  h 

the  defendant  for  coanBurioR 

behalf,  to  sell  and  dispose  of 

I^aintiff's  of  SOOi.  valae,  tin 

pluntiff  to  be  respoiuiUe  to 

Mme.     Averment,  that  the  i 

for  soot.,  but  that  altboogh  t 

nest  hath  long  since  elspwd 

tlM~)>lMntiff  to  the  nme  or  any  part  there 

Mui^Sj"'"  •*""»<*  «*'™*  was  on  a  promt 


l>MtM,Cl 


reBdantma; 
K  mppl;  it  to 
thaaamg* 
dMnhBtUad 


mnde  gene- 
reil;  on  a  d 
claration  cc 


moBc;  the  goods  t^ould  sell 
mfssion.  The  third  stated  a 
and  reasonable  account.  Thi 
in  eonnderation  that  plainti 
l^oyed  defendant  (or  eonnit 
that  behalf,  to  sell  and  dispoi 
300/.  value,  defendant  prom 
care  In  and  aboot  the  sale  c 
flour.     Averment,  diat  the  i 


taining  oi 

count  charging  i^^e  &c.,  but,  On  the  contra 

the  defendanl  ,      .  ,  ,  > 

fortbeproduce  and  without  dne  and  proper 

of  sales  M  j^„j  disposed  of  the  said  lai 
factor  on  B  '^ 

del  credere  J.  Wortt  upon  credit,  for  a 

^danothM     '^'t'  *«  '"«' of 30W.,  *e  flail 

chat^ng  him 

withliaviDg  negligeml}  kAA  piaindff  '■  floor  to  an  ii 
JD  order  to  show  the  transaction  in  quegtion  to  bs 
the  pa^rment  into  court  on  the  lirat  count,  gavs  lent 

Elaintiff  had  admitted  the  stile  in  Question  to  be  Iii 
;  the  defendant.  The  ^ary  found  a  verdict  for  tl 
not  disturb  it,  on  the  ground  that  this  evidence  wi 
An  authority  to  proceed  in  an  action  to  recover  a 
sanction  opposing  ois  discba'rge  in  the  ImalTent  iA 
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diere  in  insolvent  circumstances,  and  such  said  last-        1884. 
mentioned  sum  is  still  wholly  unpaid  to  the  said  plain- 
tiff, and  the  said  J.  Worts  having  since,  to  wit,  on  &c., 
taken  the  benefit  of  the  act  then  in  being  for  the  relief 
of  insolvent  debtors,  he  the  said  plaintiff  is  likely  to 
loose  the  last-mentioned  sum.    There  were  also  counts 
for  goods  sold  and  delivered,  for  money  had  and  re- 
ceived, and  on  an  account  stated.  Pleas  of  non  assump- 
nt,  and  set-off  to  the  common  counts,  for  work  done 
and  materials  provided,  joumies  and  attendances,  money 
pud,  and  for  a  balance  due  on  an  account  stated.  The 
particulars  of  the  plaintiff's  demand  were  for  164/.  10^. 
dleged  to  be  due  on  the  balance  of  account  for  flour 
consigned  by  the  plaintiff  to  the  defendant  as  his  agent 
or  factor,  between  10th  September  1828,  and  SOth  De- 
eember  18S9.    The  defendant,  in  his  particulars  of 
set-off,  debited  the  plaintiff  with  110/.  5$.  for  flout  sold 
ttsd  delivered  to  Worts  between  25th  May  and  S5th 
August  1829,  but  which  had  become  a  bad  debt; 
91  St.  6d.  for  the  plaintiff's  share  of  expense  of  joumies 
taken  by  the  defendant  in  pursuit  of  Worts  in  order  to 
recover  the  above  debt,  and^45/.  as  cash  paid  for  the 
plaintiff's  proportion  of  a  bill  of  costs  incurred  in  at- 
tempting to  recover  the  debt  from  Worts.    Among  a 
midtiplidty  of  items  of  set-off,  tiie  above  were  those 
disputed  by  the  plaintiff.     A  sum  of  9/.  5;.  6c/.  had 
been  paid  into  court  generally  on  the  whole  declaration. 
At  the  trial  at  tiie  London  sittings  before  Oumey  B., 
St  appealed  that  the  pldntiff,  a  country  miller,  had 
entrusted  the  defendant,  a  flour  factor  in  the  neigh- 
tK>uihood  of  London^  with  flour  to  sell  for  him  at  a 
commission  of  sixpence  per  sack  if  sold  to  factors,  and 
one  shilling  per  sack  if  sold  to  bakers ;  but  it  was  not 
shown  that  the  defendant  had  guarantied  the  payment 
by  the  vendees,  or  charged  or  accepted  a  del  credere 
cofakmlssion  for  so  douig.    In  August  1829,  Worts,  a 


I 


I 
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1834.       baker  I  who  had  often  previously  bought  the  pUuntiff*i 
flour  of  the  defendant  and  paid  for  it^  owed  110/.  &i 
for  the  plaintiff's  flour^    and  being  supposed  to  b 
attempting  to  escape  irom  his  creditors  by  going  U 
America,  was  pursued  by  the  defendant  and  arrestee 
for  the  debt.     The  action  proceeded  against  Ifort^ 
with  the  sanction  of  the  plaintiff^  till  he  applied  for  hk 
discharge  under  the  insolvent  act.     His  discharge  wai 
opposed  on  behalf  of  the  plaintiff  among  other  crediton^ 
but  there  was  no  evidence  that  the  plaintiff  had  aur 
thorized  such  opposition.  The  share  of  the  costs  of  the 
action  and  opposition  debited  to  the  plaintiff  amounted 
to  45/.    The  only  evidence  adduced  by  the  plaintiff  to 
establish  his  consignment  of  flour  to  the  defendant  con- 
sisted of  three  accounts  current  rendered  by  the  de- 
fendant to  the  plaintiffi  in  which  he  stated  himself  to  be 
the  plaintiff's  factor.     The  last  item  in  the  third  and 
last  account  was  as  follows :  *'  1831,  March  17th.    To 
balance  paid  by  Mr.  Drake's  order  to  Bamett  and  Co.f 
20/.  3^.  4(/."     Upon  this,  John  WiUiams  for  the  de- 
fendant objected  that  the  plaintiff  must  be  nonsuitedi 
as  the  last  account  between  the  parties  was  balanced ; 
and  it  appeared  from  the  particulars  that  the  balance 
of  20/.  Ss.  4c/.  had  been  paid  by  the  defendant  to  tbe 
plaintiff's  order.     On  this  point  the  learned  baron  gave 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  if  tbe 
plaintiff  should  have  a  verdict.  The  defendant's  counsel 
proceeded  to  prove  his  set-off,  admitting  that  the  balance 
was  against  him,  unless  he  established  the  three  itoDi 
above  mentioned.    He  contendedj  however,  that  the 
first  count  on  a  del  credere  commission  was  not  proved. 
For  the  plaintiff,  it  was  answered,  that  the  special  con- 
tracts alleged  in  the  declaration  were  admitted  by  the 
payment  of  money  into  court  generally.    The  defend- 
ant's counsel  replied,  that  that  payment  into  court 
admitted  the  plaintiff's  demand  only  to  the  amount  <tf . 
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the  sums  paid  in,  and  that  as  it  appeared  by  the  plain-  1834. 
tiff's  account  that  there  had  been  sixteen  transactions 
between  the  parties  within  the  period  fixed  by  the 
particular  of  demand,  it  was  competent  for  the  defend- 
ant to  show  that  the  first  sum  he  claimed  to  set  off  for 
flour  sold  to  fVorts^  was  an  exception  to  the  course 
of  dealing  stated  in  the  first  count ;  and  also  to  defend 
on  eyery  count  as  to  all  beyond  the  amount  paid  in. 
The  learned  baron  hereupon  admitted  in  evidence,  on 
the  part  of  the  defendant,  letters  written  by  the  plaintiff, 
showing  that  he  treated  Woris's  debt  as  his  own 
concern,  afid  that  he  had  no  guarailtie  firom  the  de- 
fendant for  any  sales  he  might  effect,  but  refiised 
eridence  tendered  to  show  that  by  the  general  usage 
of  the  trade  there  could  be  no  such  guarantie  on  the 
loiw  terms  stipulated ;  and  assuming  that  the  payment 
of  money  into  court  admitted  the  del  credere  contract 

-  in  the  first  count,  he  left  it  to  the  jury  to  say,  whether 
the  defendant's  dealing  with  Worts  formed  a  special 
exception  to  the  general  course  of  dealing  between 

~  plaintiff  and  defendant;  and  if  the  verdict  should  be 
fbr  the  defendant,  gave  leave  to  move  to  enter  a  verdict 

.  for  the  plaintiff,  on  any  one  count,  if  the  letters  were 
improperly  admitted.    The  jury  found,  that  the  de- 

.   fendant  did  not  guarantie  the  pajrment  of  Worts^s  debt, 

.-  and  that  the  plaintiff  had  given  the  defendant  a  general 
•cithority  to  sue  at  law  to  recover  firom  Worts  the  debt 
doe  firom  him,  which  authority  was  never  withdrawn, 
and  that  there  appeared  a  reasonable  prospect  of  reap 

.  iDg  some  benefit  by  opposing  his  discharge  in  the 

.   insolvent  court. 
'    In  Easter  term,  Goulbum  Seijt.  for  the  plaintifi^ 

*  obtained  a  rule  nisi  to  set  aside  the  verdict  for  the 

.  defendant,  and  to  enter  a  verdict  for  the  plaintiff,  either 
tar  164/.  lOs.  the  whole  amount  sought  to  be  recovered, 
if  the  letters  ought  not  to  have  been  received  in  evi- 
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18M.  denee  for  the  defendant^  or  for  4i5L,  the  whole  amoimt 
of  the  law  charges.  Subsequently  Piatt  for  the  d^ 
fondant  obtained  a  conditional  rule  for  leave  to  enter  a 

Lbwim.  nonsuit,  in  case  the  verdict  of  the  jury  for  the  defend- 
ant should  be  set  aside.  Both  rules  now  came  on  fiNr 
argument. 

Plait  and  Swatm  for  the  defendant  diowed  cause 

against  the  rule  for  entering  a  verdict  for  the  plaintHf. 

The  plaintiff's  accounts  showed  a  variety  of  traos- 

aetions  between  him  and  the  defendant,  some  of  which 

may  have  been  on  a  del  credere  commission^  and  others 

not.    No  contract  for  a  del  credere  comnussion  was 

pfoved,  but  if  it  hadj  it  does  not  necessarily  follow  that 

that  contract  and  authority  applied  to  all  the  deafings 

between  the  parties,  or  that  none  took  plaee  between 

them  on  diflferent  terms.    Unless  the  payment  of  money 

hito  court  generallyi  without  restriction  to  the  common 

eounts,  admits  every  contract  stated  in  every  eounl^ 

whether  consistent  with  others  so  stated  or  no^  and 

also  a  breach  of  it  with  damages  on  each  ooont,  eir 

eeeding  the  amount  of  the  sum  paid  in,  the  defendaitf 

was  not  estopped  from  giving  the  plaintiflTs  letters  in 

evidence  to  disprove  his  liability  on  the  del  credere 

commission  alleged  in  the  first  count.   .  The  defendant 

contends  that  though  such  payment  into  court  admits 

the  special  contract    and    damages   accrued  to  the 

amount  paid  into  courts  it  admits  nothing  more,  and 

dpes  not  prove  that  all  the  transactions  between  the 

parties  necessarily  took  place  under  that  eontraet. 

Again,  as  the  contract  stated  in  every  count  is  ad* 

mitted,  some  of  the  money  paid  in  must  be  taken  to  be 

due  on  each  count,  as  it  does  not  appear  to  be  paid  hi 

on  any  particular  one ;  but  if  Is.  should  be  paid  in 

generally  on  a  declaration  consisting  of  fifty  counts,  it 

ooidd  not  be  so  applied  to  each.   The  defendant,  when 
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le  pays  money  into  courts  expressly  contends  that  the        1834. 

^reaches  do  not  extend  beyond  the  sum  paid  in  (a). 

n  tbe   recent  case  of  Bulwer  v.  Heme  {b\  where  a 

ngrment  into  court  generally  was  held  to  admit  con- 

lusiTely  that  an  action  lies  on  every  count  of  the  de- 

laration,  the  contract  was  an  isolated  one  by  th^  de- 

pndanty  a  carrier^  to  convey  the  plaintiff  to  a  particular 

iblfle«    Again,  in  Cox  v.  Brain  (c),  where  there  was  a 

pedfic  bargain  to  pay  a  particular  sum,  the  payment 

itp  court  of  a  smaller  ampunt  by  admitting  the  bar- 

|Mii«  admitted  also  the  sum  which  was  originally  due. 

Ite  per  Curiam  in  Sioveld  v.  Brewin  (df).  So  in  Yate  v. 

WUkm  (e),  where  a  payment  into  court  on  a  promise  by 

kff  defendant  to  carry  goods  for  the  plaintifi,  was  held 

D  aatop  him  from  showing  the  actual  contract  to  have 

MMD,  that  he  should  not  bei  answerable  for  goods  lost 

H  »  greater  extent  than  the  sum  paid  in,  unless  entered 

md  paid  for  accordingly ;  the  special  counts  on  which 

wif  the  payment  into  court  was  made,  were  referable 

O  that  jingle  promise  only.    [Parhe  B.    Seatcn  v. 

^medici  (/)i  and  Meager  v.  Smith  (g),  were  cases  ip 

rhiob  this  subject  underwent  much  coqsideration  {h). 

'u  Buboer  v.  Home  there  was  but  one  contract  to 

Ak^h  thq   payment  into  court  could  possibly  refer.] 

II  MfUiih  ¥•  AUmUt  (t),  the   declaration  was  on  a 

inlioy  of  assurance,  with  counts  for  money  paid,  had 

ind  received,  apd  on  an  account  stated  $  and  it  was 

iddf  that  a  payment  into  court  generally  only  admitted 

||0  oontract,  but  did  not  preclude  the  defendant  from 

ftqpntiiig  bis  further  liability  beyond  that  paymept  for 

(«)  Sm  5tMc(a  f.  BfiisM^  S  B.  &  Aid.  118. 

(h)  4  B«  &  Adol.  13t ;  and  see  Rovtmcroft  ?.  Win,  fMH,  741 «  argoed 
omm  days  afUr  tlus  case. 
(e)  S  TViont  93.  (d)  S  B.  &  Aid.  1 18.  (e)  t  East,  128. 

(/)  5  Biog.  SB.  (g)  4  B.  &  Adol.  673. 

(A)  See  Aovenscr^  v.  Wm,  fcn,  741.      (i)  2  M.  £(  S.  106. 
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1834.  goods  not  loaded  according  to  the  terms  of  the  poKcy 
In  Stafford  v.  Clark  (a),  Bett  C.  J*  was  of  opinioii^ 
that  the  payment  of  money  into  court  on  seTenI  ge« 
neral  counts,  one  of  which  ody  is  appIlcaUe  to  the 
pkintiff's  demand,  admits  a  cause  of  action  on  thtt 
count  only.  The  same  principle  applies  here,  where  of 
several  special  counts,  only  the  fourth^  viz.  for  goodi 
sold  under  a  commission,  not  of  del  credere,  was  proved. 
It  is  here  sought  to  make.  the.  payment  of  mcmey  into 
court  admit  two  contracts  wbd^  inconsistent  with  esch 
other,  a^  stated  }n  the.jBrst  and  fimrth.pounts.  No  da- 
mages could  be  recovered  onihe  %st  whidi  states  a  dd 
credere  commission*  ^  .  Everth  Vr  BeU  (6)  was  an  actioo 
on  a  policy  of  insurwce  on  fish,  **  free  from  avenge 
unless  general  on  the  ship  stnmded."  Mpoey  was  psid 
into  court  generally  on  the  whole  dedarfition.  Efi- 
dence  having  heen  given  of  some  general  average  die 
plainti£f,  in  order  to  entitle  hiitiself.tprrecovw  for  iV-^til 
and  also  a  partial  loss  from  stranding^  alleged  by  hiio^ 
relied  on  the  payment  of  money  into  court  .aa  an  ad- 
mission, as  well  of  a  total  loss  as  of  the  loss  by  straiod- 
ing :  but  it  was  held,  that  as  the  partial  loss  might, 
consistently  with  the  declaration,  accrue  by  another 
alleged  cause,  viz.  as  a  general  average,  the  plaintiff 
could  not  apply  the  payment  of  the  court,  to  tlie  strand- 
ing exclusively :  Gibbs  C.  J.  adding,  ''  tlie  court  wiD 
not  be  extremely  cautious  strictly  to  tie  down  the 
parlies  to  the  effect  of  a  payment  into  court,  when  it  b 
to  prevent  their  trying  their  right***  Cox  ▼•  JParry  (e) 
was  an  action  on  a  policy,  in  which  the  defendant  hsd 
paid  money  into  court  generally,  and  had  hfs  not  done 
so,  the  plaintiffs  must  have  been  nonsmted  for  illegafity 
in  the  policy ;  and  Ashurst  3.  in  delivennj^  the  judg- 
ment  of  the  court,  said,  as  the  defendant  had  paid 

(«)  t  Ding.  S77.  9  B.  M,  7t4, 7f9.  S.  C. 

(»)  7  Trant  450.  (e)lT.R.465. 
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ley  into   court,  he  has  thereby  adnutted  that  the        1834. 
aliflk  are  entitled  to  maintain  their  action  on  the 
cy  to  the  amount  of  that  sum.     But  he  has  ad- 
ed  nothing  more.     He  does  not,  by  paying  money 

coort,  vary  the   construction  and  ijnport  of  tlie 
cy,  so  as  to  entitle  the  plaintifFs  to  recover  beyond 

extent."  Long  v.  Grcville  {a)  was  assumpsit  for 
is  sold  and  delivered,  and  on  the  common  money 
its.  Pleas,  non-assumpsit,  and  the  statute  of  limita- 
i.  The  claim  was  for  several  dinners  at  an  hotel, 
for  small  sums  expended  on  account  of  the  defend- 
A  sum  bad  been  paid  into  court  generally.  The 
*t  held  that  that  payment  had  not  the  effect  of  ex- 
ing  the  defendant  from  the  benefit  of  the  statute  of 
tatioiis,  saying,  ^'  where  money  is  paid  in  on  a  de- 
itioD  setting  forth  a  special  contract,  that  is  ad- 
ed  as  alleged ;  but  in  no  case  has  the  effect  gone 
ind  admitting  that  the  sum  paid  in  is  due.  Here 
peeial  contract  was  set  out ;  the  declaration  only 
A  that  so  much  money  was  due.  The  payment 
court  was  equivalent  to  saying  so  much  is  due  and 
lore.  You  cannot  from  such  a  negative  imply  an 
native.  The  plaintiff,  therefore,  with  respect  to 
rest  of  his  demand,  was  in  precisely  the  same  situa- 
as  if  that  sum  had  not  been  paid  in."  In  Stoveldy, 
win  (a),  the  action  was  on  a  special  contract,  by 
:h  the  plaintiff  had  sold  the  defendant  a  quantity  of 
bark,  at  the  average  price  of  the  season,  to  be 
rtained  before  a  given  day.  The  declaration 
red,  that  before  that  day  the  average  price  was 
rtained  to  be  a  given  sum,  and  the  court  said  that 
Dent  of  money  into  court  generally  on  the  whole 
aration,  admitted  only  a  cause  of  action  on  each 
it,  and  a  breach  with  something  due  thereon,  but 

(a)  3  B.  &  Cr.  10.  (6)  2  B.  &  AM.  1 16. 

)L.  IV.  3  C  ' 
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1834.  not  the  amount  of  the  breach  there  stated;  ''  for  tl 
defendant,  when  he  pays  the  money  into  court,  expresil 
contends  that  the  breach  does  not  extend  beyond  tt 
sum  so  paid  in.  Here  the  defendants  have  admittc 
that  an  average  was  struck,  but  not  the  amount  of  thi 
average/* 

Goulhum  Seijt.  for  the  plaintiff,  (Cifrt^Docf  with  him 
As  no  evidence  was  given  of  any  authority  by  A 
plaintiff  to  expend  money  in  opposing  WcrU*s  dii 
charge,  the  finding  of  the  jury  on  that  head  cannot  b 
supported. 

As  to  the  rest,  the  payment  into  court  admits  ooi 
clusively  the  existence  of  every  contract  as  pleaded  i 
every  count,  and  the  breach  of  it  as  there  laid.  Theplaii 
tiff  proves  damage  to  have  been  sustained  beyond  th 
amount  paid  in,  and  the  defendant  clearly  shows  by  th 
accounts  put  in,  and  his  particulars  of  set-off,  that  th 
9/.  5^.  &d.  was  paid  in  for  tlie  plaintiff's  share  of  tb 
expenses  in  pursuing  Worts^  and  not  to  meet  th 
breaches  of  contract  laid  in  the  first  and  fourth  specii 
counts.  The  facts  do  not  furnish  sufficient  premise 
for  the  defendant's  argument,  but  in  Bennett  \ 
Francis  {a\  Lord  Alvanletf,  after  canvassing  Cor  i 
Parry,  Gutteridge  v.  Smith  (A),  and  Ribbtau  y 
Crickett  (c),  as  well  as  Lord  Kenyan's  opinion  as  ei 
pressed  in  Baillie  v.  Cazalet  {d),  declared  the  opinio 
of  the  court  of  C.  P.  to  be,  that  a  payment  into  coui 
on  the  whole  declaration  is  an  admission  of  a  contrac 
on  every  count,  in  every  transaction  on  which  such 

(a)  2  B.  &  P.  550  and  555. 

(6)  2  H.  Bla.  374,  M.  1794,  when  Heath  J.  inclines  to  fix  the  origia< 
paj^nient  into  court  about  the  beginning  of  tbe  IStii  oentmjt  ^hcn  4  k 
Ann,  c.  16.  s.  13.  passed. 

(c)  1  H.  Bla.  264;  see  also  Watkins  v.  rowers,  t  T.  R.  275;  Aadrtm^ 
Paigrave,  9  East,  395. 

(d)  4  T.  R.  579,  H,  179?, 
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oontract  can  arise.  The  earlier  cases  are  fully  borne  1834. 
out  by  Buh/oer  v.  Home,  which  closely  resembles  this 
caM%9  for  there  is  here  no  count  to  which  any  separate 
or  excepted  transaction  between  the  parties  could 
iipply.  [Parke  B.  It  is  clear  on  the  accounts,  that  the 
9L  09.  6d*  was  paid  into  court,  not  for  money  paid  by  the 
defendant  for  journies  after  Worts,  but  as  a  balance  of 
nuns  received  by  the  defendant  on  all  his  other  trans- 
actions for  the  plaintifi,  and  due  to  the  plaintiff  after 
tlie  first  item  of  set-oft',  viz.  1 10/.  5s.  for  Worts's  bad 
debt  had  been  disposed  of  aliunde.]  The  amount  due 
on  each  count  is  clearly  disputable,  and  if  the  payment 
into  court  was  made  on  account  of  a  supposed  balance, 
the  plaintiff*  has  shown  a  larger  damage  to  have  accrued 
on  the  first  and  fourth  counts.  By  paying  money  into 
coon  the  defendant  has  admitted  that  he  guarantied 
Wcris's  debt,  and  the  plaintifFhas  a  right  to  apply  the 
payment  into  court  to  that  count  or  to  the  fourth,  aver- 
riog  a  negligent  sale  to  Worts.  Takiiig  the  case  as 
if  defi^ndant  bad  suffered  judgment  by  default  as  to 
tereral  cpunts,  then  on  a  writ  of  inquiry  the  plaintiff 
would  be  entitled  to  enter  a  verdict  for  flour  furnished 
to  WarU. 

Pai^kb  B. — This  action  is  not  brought  on  a  particular 
contract,  nor  is  it  so  confined  even  by  the  particulars  of 
demand,  but  arose  on  a  variety  of  transactions  between 
the  parties.  The  payment  of  money  into  court  gene- 
rally admits  some  contract  on  every  count,  but  that 
oolyt  and  the  plaintiff*  has  no  more  right  to  apply  such 
p^ment  to  one  count  than  to  another,  for  it  applies 
generally.  As  to  the  first  count,  the  defendant  might 
•ay,  I  did  not  guarantie  the  plaintiff  for  the  produce  of 
die  sale  to  Worts,  and  desire  that  so  much  of  that  claim 
may  be  struck  out  of  the  declaration.  Nor  is  there  any 
tfahig  to  estop  him  firom  applying  the  payment  to  the 

3c2 


740  CASES  IN  TRINITY  TERM 

1834.  damage  incurred  by  the  transaction  in  the  first  or  ot 
count.  Then  the  difficulty  arisefii  thiftt-it  was  ne 
made  a  question  at  the  trial  whatltnidunt  of  damage ' 
plaintiff  had  sustained^  supposmg  the  defendant  to 
only  responsible  on  the  fourth  cornit,  vis.  for  a  n 
ligent  sale  on  credit  to  Worts,  being  an  insolvent  pert 
The  best  course  will  be  for  the  plaintiff  to  confine 
verdict  to  the  balance  of  30/.  3s.  4sd.  on  the  count  i 
goods  sold.  As  no  evidence  was  given  that  the  op| 
sition  to  Worts'^  discharge  by  the  insolvent  court  to 
place  with  plaintiff's  sanction^  he  cannot  be  liable  i 
the  costs  of  that  proceeding.  The  9/.  5s.  GcL  paid  ii 
court  must  not  be  deducted  from  the  901.  3s*  4d. 

Alderson  B. — In  Bulwer  v.  Home  no  other  effi 
could  be  given  to  the  payment  of  money  into  court  tb 
its  admitting  the  special  contract.  It  does  not  appe 
to  what  specific  goods  the  first  count  applied. 

Goulburn  Serjt.  then  showed  cause  against  tl 
rule  for  a  nonsuit.  The  defendant  had  admitted  tb 
he  had  received  goods  from  the  plaintiff,  was  bound  i 
take  care  of  them,  and  had  sold  them  to  Warts^  i 
insolvent.  It  was  argued  at  the  trials  that  if  this  cou 
should  think  that  the  defendant  was  not  authorised  l 
the  plaintiff  to  oppose  the  insolvent's  discharge,  tl 
plaintiff  should  be  at  liberty  to  enter  a  veidict  for  th 
expenses  incurred  in  that  opposition. 

Parke  B. — Taking  the  case  as  it  stood  when  it  wi 
closed  for  the  plaintiff,  there  was  a  case  to  go  to  th 
jury  for  20/.  Ss.  M.  which  the  account  admitted  to  b 
due.  Then  how  could  he  have  been  nonsuited  witliou 
the  defendant  going  into  his  whole  case  to  prove  th 
actual  payment  to  Barnett  8c  Co.  by  the  plaintiff*) 
order  ?    But  admitting  that  payment  to  be  estabiishec 
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by  the  particulars  as  contended,  the  payment  into  court  1834. 
was  also  in  evidence,  which  admitted  a  damage  by  neg- 
ligence in  selling  to  Warts,  and  afforded  a  case  to  go  to 
the  jury^  whether  the  damages  accruing  from  the 
breach  of  contract .  admitted  in  the  fourth  count 
amounted  ta  more  than  the  sum  paid  in. 

BoLLAND  and  GuRNEY  Bs.  concurred. 


I" 


Rule  for  entering  nonsuit  discharged. 


I    •■ 


.  \ 


Ravj^nscrpft  figainst  Wise  and  three  Others. 

TNDEBITATUS  assumpsit  for  wages  due  from  the  A  master  of  a 

defendants,  who  were  owners  of  the  brig  Indian,  to  ^^^  defend- 
the  plaintiflT  as  captain  of  that  ship,  and  on  their  re-  ants  in  indebU 
tiuner.    There  were  counts  also  for  work  and  labour,  gj^  forwagw 
money  pa?d^  &c.  and  on  an  account  stated.  Plea:  gene- ^"!^  ™oney 
ral  issue,  with  notice  of  set-off.    Money  was  paid  into  paid  money 
court  by  ill  the  defendants  on  the  whole  declaration,  i"^  court. 

«>       1     «  I      ct  .  ^  At  the  trial 

Attn^tnalat  the  Spring  assizes  for  Cheshire  before  the  plaintiiT 
BoUaiid^  B.  the  plaintiff  put  in  an  agreement  signed  agreement 
Anderson,  Wise  &  Co.,  and  proved  it  to  be  in  the  hand-  written  by  W. 
writing'  of  Wise,  who  was  one  of  the  defendants.     By  defendams 
the  agi^m^nt,' which  was  without  date,  the  plaintiff  s'g"ed  ^.  W. 

...  &Co.,by 

which  the 
filaiatiff'vvku  engoged  as  niastcT  o(  a  sliip  for  n  vojrage  of  three  years  certain,  at 
yearly  wages.  He  proved  that  he  berved  accordingly,  and  then  put  in  the  rule  to 
pay  a  sum  into  court  not  amounting  to  one  yenr*s  wages.  The  defendants  having 
olgccted  that  the  plaintiff  must  bo  nonsuited  fur  want  of  proving  all  the  defend- 
auU  to  be  liable,  showed  that  one  of  them  was  neither  a  member  of  the  firm  of 
A»  W^.  ft 'Go.,  <*!•  an  owner  of  the  ship  which  the  plaintiff  commanded.  They 
tbco  produced  -the  sliip  accounts  rendered  to  them  by  the  plaintiff,  in  which  they 
toqglit  to  set  off  against  his  demand  the  items  with  which  he  had  credited  them, 
.  and  to  mnfMlt  him  from  recovering  against  them  as  for  money  paid  on  account 
of,  tbp  wf,  C^rU^D  mt;dical  and  other  disbursements  there  charged  to  the  ship. 
Held,  that  under  the  circumstances,  the  whole  demand  of  the  plaintiff,  tliough  con- 
stftiDg!  of -^istioct  items,  was  referable  to  one  contract,  and  that  consequently 
pajoient  of  money  into  court  by  the  four  defendants  being  referable  to  that  con- 
txmct  only,  admitted  it  to  be  made  by  the  fqur  defendants,  so  as  to  hinder  them 
from  MtCuig  up  as  a  defence,  that  one  of  them  was  not  a  party  to  it. 
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1834.       was  to  command  the  brig  Indian,  for  a  voyage  of  tl 
^'^^^^^      years  certain,  at  the  yearly  warns  of  100/.  with  ccr 

Haven  ^cRoi'T  ^f         '>         %^ 

V.  allowances.     It  was  proved  that  he  commanded 

d^U^  ship  on  the  voyage  in  qaestion,  and  had  comman 
her  several  years  before;  on  retarning  home  he 
dismissed  by  a  letter  from  WisCy  Anderson  8c  Co.,  wl 
was  produced  A  rule  for  payment  of  61/.  intoo 
by  the  four  individuals  sued,  (viz.  Wise,  Anderson,! 
JVi/Ue  and  S.  fVj/Ite,)  was  next  proved.  It  was  I 
contended,  that  the  plaintiff  must  be  nonsuited 
want  of  identifying  as  partners,  the  four  per 
sought  to  be  made  jointly  liable  as  such ;  and  i 
the  rule  for  i)aymeiit  of  money  into  court  on  coi 
in  indebitatus  assumpsit  was  not  even  prima  f 
evidence  of  that  liability,  or  of  more  than  ad 
ting  the  sum  paid  in  to  be  due  and  owing, 
the  plaintiff  it  was  answeredi  that  the  payment 
court  could  only  apply  to  the  single  contract  proi 
The  learned  baron  having  given  leave  to  move  to  e 
a  nonsuit  on  that  poinf,  the  defendants  proved  i 
neither  at  the  time  the  contract  was  made  or  afterwj 
was  the  defendant  Z>.  5.  Wylie  a  partner,  and  th* 
had  ceased  to  be  a  registered  owner  of  the  ship  be 
the  plaintiff  first  commanded  her.  A  verdict  wast 
taken  for  the  plaintiff,  subject  to  a  reference  of 
items  of  the  sct-oft*,  which  were  the  disbursem< 
made  by  the  plaintiff  on  account  of  the  ship  Int 
during  a  long  trading  voyage  stated  in  his  accou 
which  also  acknowledged  sums  as  due  to  the  defends 
A  rule  having  been  obtained  according  to  the  h 
reserved, 

Crompton  and  Lloyd  showed  cause.  The  fact  i 
the  four  defendants  have  paid  money  into  court,  t 
count  charging  them  as  jointly  liable  to  the  plaintiff 
wages,  as  master  of  a  ship  on  their  retainer,  con 
sivcly  proved  their  liability  to  this  plaintiff  under  s 


Ravenscroft 

V. 
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retainer,  jmrticularly  when  coupled  with  that  of  the        1834. 

plaintiff's'  service  in  that  ship,   under  an  agreement 

written  by  Wise,  in  the  name  of  Anderson,  Wise  &  Co. 

Seatan  v.  Benedict  (a)  will  be  cited  to  show  that  in        ,^;*.*^ 
,  and  Otiieni. 

tbe  abstract,  payment  of  money  mto  court  on  a  count 

in  general  indebitatus  assumpsit  does  not  admit  a 
contract  beyond  the  amount  of  the  sum  paid  in.  But 
tbe  subsequent  case  of  Walker  v.  Rawson  (b),  is  more 
in  point  with  the  present.  There  the  work  sued  for 
having  been  ail  done  under  one  contract,  the  defence 
was^  that  the  contract  was  made  with  plaintiff,  and  also 
with  one  Burgess,  who  did  not  sue.  For  the  plaintiff 
it  was  answered,  that  the  payment  of  money  into  court 
was  an  admission  of  his  being  liable  to  the  plaintiff  on 
the  record,  and  Seaton  v.  Benedict  was  cited;  but 
Tindal  C.  J.  said,  **  The  present  case  is  different  from 
that  cited.  There  the  action  was  but  to  recover  the 
price  of  goods  supplied  to  the  defendant's  wife ;  each 
article  might  there  be  treated  as  the  subject  of  a  sepa- 
rate contract,  and  the  payment  of  money  might  there- 
fore admit  a  liability  as  to  some  articles  and  leave  others 
disputed.  But  here,  if  the  defendant  is  liable  in 
respect  of  any  of  the  work  done,  he  is  liable  in  respect 
of  the  whole  of  the  work,  for  the  contract  was  one  • 
and  the  only  question  is,  whether  it  was  made  with  the 
pbuntiff  alone,  or  with  the  plaintiff  and  Burgess  jointly. 
Now  the  defendant  being  sued  by  the  plaintiff  alone 
pays  money  into  court,  and  thereby  admits  that  he  is 
content  to  treat  the  contract  as  made  with  the  plaintiff 
only.  Therefore  I  shall  certainly  not  nonsuit  the 
plaintifl^  but  will  give  leave  to  the  defendant  to  move.'' 
No  motion,  however,  was  afterwards  made.  In  this 
case  too  many  persons  are  made  defendants,  while  in 
Walker  v.  Rawson,  a  party  who  ought  to  have  been 

(a)  5  Biug.  S8.  (b)  1  Mood.  &  Rob.  C.  N.  P.  *2bO. 
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1834.        made  a  piaiiUifl'was  not  included  as  8ucli.     In  priiici 

^■^^^^"^      they  do  not  differ.     The  true  rule  is,  .that  pa>mcnl 

^  ^  I,,    '       money  into  court  is  conclusive  evidence  of  cvca-y  th 

WfbE        i]^^i   would   have  been  necessary  for   the  plaintiff 
and  OlIicR.  .  _  ,  ,  _  .  .  . 

prove  in  order  to  recover  the  sum  paid  m ;  and  in  a  c 

like  the  present  of  a  single  contract,  to  which  alone  I 
payment  into  court  can  be  referred, .  it  liM  the  effect 
admitting  that  contract,  whether  the  declaration  be 
form  in  indebitatus  assumpsit  or  not.  This  was  a  a 
of  a  single  contract,  the  question  being,  .what  su 
were  to  be  allowed  the  plahitiil*  as  'captain,  and  wl 
the  defendants  Vicre  entitled  to  strike  out  of  I 
accounts.  [Lord  Lyndhurst  C.  IX  I  luider^taiul  t 
effect  of  payment  of  money  into  court  to  be,  that  itoi 
admits  a  certain  sum  to  be  due  by  the  defendant  to  t 
])lainti(r,  on  the  contract  set  out  by  him.  If  there 
but  one  contract  it  must  apply  (x)  that.  Here  all  t 
charges  were  nmde  and  all  the  duties  and  cxpeuditu 
arose  out  of  one  contract.]  Though  passages  are 
be  i'ound  in  modern  cases  in  which  the  efibct  of  pa 
ment  into  court  on  an  indebitatus  count  is  spoken 
as  different  from  a  like  payment  on  a  count  on  a  spec 
contract,  they  all  occur  in  cases  where  the  allegation 
contract  in  the  count  has  appeared  on  the  evidence 
be  not  entire,  but  divisible.  Either  sf;ate  of  thii^s 
consistent  with  the  form  of  indebitatus  counts,  andil 
appear  in  evidence  that  different  itepi^  are  sued  ' 
under  diflerent  conti'acts,  paya^ci)t,  i|;ito  .90,urt  as 
some  will  not  admit  the  rest;  but  if  the.  cau89  of  ACti 
is  shown  to  have  arisen  under  one  entii;e  cgfjitract  on 
the  payment  of  money  uito  court  admits  it  cpnckisiv^l 
BuJwer  \.  Home  {a);  though  the .  circumstances  of 
case  may  be  considered  to  see  whether  there  is.oi 
one  entire  contract,  or  whether  it  is  divisible,  A/aij 
V.  Smlllt  (/y).     In  Sea  ton  y.  liencdict{c)y  it  appeared 

(a)  i  1'..  &  Adol.  13.'.        (/•)  4  13.  &  Atlol.  67J.  (r)  3  Biiig.  C8 
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evidence,  that  some  of  the  goods  supplied  were  suitable        1834. 
to  the  condition  of  the  defendant's  wife  and  others  not.  „  ^-^^v*"^ 
It  would  have  been  most  unjust  if  payment  of  money  v. 

into  court  by  the  defendant,  for  the  articles  for  which  andOt^rs 
he  was  liable,  had  compelled  him  to  pay  for  those 
for  which  his  wife»  as  his  agents  had  not  authority  to 
bind  himv  Ltmff  v.  GreviUe  (a)  is  aLn>  an  instance 
where  the  allegatioh  in  the  count  was  divisible,  as  one 
part*  of  t^e  demand  under  the  general  count  might  be 
barred  by  the  statute  of  limitations,  and  the  other  not. 
Here  the  court. called  6n 

John  Evans  and  X  Jervis  to  support  the  rule.  As 
the  plaintiff  must  have  been  nonsuited  hadYio  payment 
into  court  taken  place,  it  will  follow  from  the  argument 
on  the  other  side,  that  if,  in  an  action  against  several 
for  work  and  labour  and  money  paid,  any  sum  is  paid 
into  court  by  -the  attorney  for  all  the  defendants,  proof 
of  a  contract  with  one  will  fix  the  rest  who  never  con- 
tracted; But  the  efiect  of  payment  of  money  into 
coui*t  is  only  to  acknowledge  the  plaintiff's  right  of 
acdon  to  the  ettent  of  the  sum  brought  in,  and  does 
not  preclude  the  defendant  from  an  objection  to  the 
snrplu's'pajrt  of  the  demand  to  which  the  payment  does 
not  apply. '  The  form  of  the  rule  shows  that  when 
money  if  brought  into  court,  unless  the  plaintiff  will 
aeoept  it  with  costd  in  discharge  of  the  suit,  it  is  to  be 
struck  out  of  the  declaration,  Stoddart  v.  Johnson  (b); 
to  which  Tidd{c)  adds,  that  it  is  also  considered  as  paid 
befbte' action  brought,  and  so  struck  oiit.  Had  the  sum 
paid  in  been  struck  out  of  the  declaration,  the  plaintiff 
must  have  proved  more  to  have  been  due  from  all  the 
defendahts.  In  Meager  v.  Smith  {d),  Parke  J.,  after 
saying  there  is  no  doubt  that  payment  of  money  into 

(o)  3  n.  &  Cr.  10.  (6)  3  T.  R.  657.  Per  ^Ucr  J. 

(c)  9Ui  ed.  63  k  {d)  4  fi.  &  Add.  675. 
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18S4r.       coart  made  on  a  count  alleging  a  special  contract. 


operates  as  an  admission  of  that  contract,  proceeds : 
V,  "  tf  on  a  general  indebitatus  count  for  work  and  labour, 

■ndOdm  ^' ^^  ^^^^'  ^^^  which  the  plaintiff  might  recover  on 
o»e  or  more  distinct  contracts,  it  operates  as  an  ad- 
miaision  of  «  liability  to  that  amonnt  on  some  one  or 
move  of  such  contracts;  its  effect  in  both  cases  is  the 
same  as  if «  paym^it  had  been  made  by  the  defendant 
to  the  plaintiff  of  the  like  snm  before  action  brov^gfat." 
That  voidd  oertainly  only  cohclude  the  party  to  that 
amount.  In  Mellish  v.  Albiutt  (a)  it  was  hdd,  that 
payment  of  money  into  court  generally  upon  a  declara- 
ti6n  containing 'a  count  on  a  policy  of  aaBuranoe  and 
the  momey  counts,  is  only  an  admission  of  the  contract, 
bat  does  not  preclude  the  defendant  from  dispoting  his 
liability  beyond  such  payment  for  goods  not  loaded 
according  to  the  tjsrms  of  the  policy.  [Lord  Lyndkuni 
CX  'B»  The  diffiifrence  between  a  payment  to  a  plaintiff 
before  action  brought  and  a  payment  into  court,  is,  that 
while  the  first  is  only  prim&  facie  evidence,  the  latter  is 
conclusive.]  In  Blaokbvm  v.  Scholes  and  another  {b\ 
61.  was  paid  into  court  in  an  action  of  indebitatus  as- 
sumpsit, fc^  .goodfi  sold  and  delivered.  Before  any 
payment  into  couvt  the  partieular  of  demand  had 
stated,  that  the  action  was  brought  for  the  priee  of 
nirtely^bur  ba^  of  cotton  wool,  sold  for  the  plaintiff 
to  the  defendants  by  K.  &  Son  on  a  day  named.  It 
was  pf^vM  that  on  that  day  K,  &  Son  sold  sa^  a 
quantity  of  goods  to  the  defendants  in  one  lot.  It 
being  objected  that  the  plaintiff's  property  in  the  goods 
must  be  fthown,  the  plaintiff's  counsel  contended  diat 
ft^as  adfhitted  by  the  payment  of  money  into  eourt; 
Alldft'^as  said,  that  the  goods  were  all  sold  at  one 
tfme,  and  ihht  the  defendants  could  not,  after  pa^ng 

(m)  i  M.  it  S.  106.  (6)  S  Camp.  841. 
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money  into  court,  -dispate  the  property  being  in  the  18S4. 
{dafhtilF.  For  the  defdnAarit  the  ^Astinetion  b^t^een  ^*v^*^ 
8iiA^  paytaeinft'on  B  Special  ahd  a  feMIhA  count  *irtrad  ^  ^, 
Idceil/Wnd  Lord  Ea^fO&ronffh  h«ild  that  the  pIftihtMF  J]^ 
Witt  bound  to  K^rbVe  the  -^dods  «6  *e  Mir 'prdperty. 
Then  the  defendant  nTiqr  crti  the  geMvri  obtlAt'i^ow  a 
cdmH^te  and^er  to  *theMtion,  notwithstftndfng  the  pay- 
ment t/t  liitihey  finfto  tourt.  f Lord 'JLj^dftimf  G.  B. 
In  ttftt  case  JT.  ft 'fion,  %he  %rokc!^^  sMM  Yhti  lot  of 
gMch  in  Hi^r'tf^  VtaM^^^-afid^ait^dM  ilotlbHew  ihat 
Ul  Which  thfy  s61d  in  that  lot  #as  the  yof^ertyof  the 
lAtihe  Y^ieiMiYy  neir ^aytaent  irfiffeWey  into 'covnt ^id  not 
Mttift  ^ts  phdntiiFto  be  the  dWtMt  of  th»  whole.]  The 
^iKKMihits'  '6t>htlsWtkm  at  th«l  ttial  #a&  nbt  agafinst 
flve  *iilaittfiff's  ^ge»;  wfafcih  >ii^rcf -«(lIo#«d  and*  itettied 
tfn^MlieotiM;,  but  thiat  he  ais 'oUptutr  <iuglit  not  to  be 
«H6Wed  ih  a<^Munt  'wiilh  lilft  oimeM  ibr Marions  ittifnrs  x>f 
dSMftuhAietilta,  daring  tt  vefry  ioiig  W^^^'fyt  m^ic^l 
idff  to  this  Bieaitien,  and  f6t'  i^oAie  dAiet  nuAtterb^  Now^as 
Hie  ilefiMdaMir  Ikfaight  1)e  fittble  fdf  isOMe  «nd  (not  for 
Mbm,  they  had  a  right  to  disiHite  Ithbf  kfte^«  [Lord 
Ayndhi&ki'G;  B.  The  payttiem  ^iMneyinto  toort 
^^fiebaidly  is  divisible,  ak  h  ¥ikj  fte  tDade  on  titakiy 
vnreMht '^Mntracts.  -Hbfe'  the '|>Iaitttiff  #to  captahi  of 
%  4iip  y>n  a  long  voyag^,  storing  which  he  paid '  the 
'^dnhr/tad  made  disburseitteiitli  on  accotmt  of  ^Sie'ship, 
4rliidh  haj^pened  to  liti^  frorh  bis  dnties  >as  captain 
^nlicter  bis  aigfeement  l¥itfi  -the  d^endaiils ;  dl  Ms  fttLy- 
ibea&Me  referable  to  thirt  e6ntract;  arid  to  hintfuty 
9tMolting  itom  it.  If  they  Wefe  nfot  tikide  on  that  cbn- 
^fral:^  he  coidd  not  recover  against  Mny  of  the  palrties. 
fHfppdse  4i  ittah  whom  I  'employ  to  U6  work  splits  his 
*dtaiand  into  a  hundred  itemsi  they  lite  all  indMed 
under  the  single  contract  with  me,  though,  with  regard 
to  the  persons  he  may  employ,  his  disbursements  mi^ 
be  various.     The  distinction  appears  to  me  to  be 
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1834.       obviousi  and  to  have,  beai)  made  at  ih^  triaL  •  Pajnneat 
„  ^"^"^^      of  tto^ey.  into.aourt  ioefi  ^.not.-AdpiiA^the. jl^fisodants' 

V,  general  liapivtyme¥eiy.imy..r  At  a4iiim*4|^^ 

widOito*.  ****^  ®"  w in  req)vect>«f , t)iia ;mitviM4«pn«wJbidi  the 
diabur^mepts  were  iPiadfi«  -  ,4^d0nm  'fi«.  ^t  admiti 
that  the  mm  paid  in  Ja  fjghtfujJlyi  .ioi  (ho  de^kupntion  at 
the  time>:it  is  Q^ei^i/onyaofKi^pii^i^^^ 
between, tbepaxti^ft^fiiow  thitiie  ]biffPQgJtiefe.;t»ut;  one, 
it  can  only  be  referred  tp  tb^]  ji»Xtpat  ^s  .l^rwtipg  the 
caae  aa  if  a,  spcMijal  iH^t^^i^iwaq  dftc|ypdfPHf;whefca» 
the  contract  proved  reli4ied«i|iese]|y;to,jfch9xp)witiff'8 
services  as  captain,  and  not  to  any  expenditure  by  him 
as  such.  [Lord  Ifp^dhur^LC* 3*  JfiHure^^  man  as 
captain  of  my  ship  without  saying  more,  it  bceomes 
part  of  my  contract jto  pay » him.  a^. the  i|iDWj;he  shaD 
as  such  properly  lay  out;on  my  wco^nt.l, ,  In  f^of^  Jr. 
GreviUe  (a),  payment  Jp to'  'couytf  ww>oh0l<t  optt  ,tq. shot 
out  a  special  defence  .under,  tbe.iataitiite  >qf  J|jj;nifarion^ 
the  court  saying  V  Here,  .no  apeci4.1..QDQti;f<:|)^  afA.  o^t 
The  declaration  only  stated,  that  W^mHch  ny^ney  was 
due*  The  payment  into  coiyrt  was.eqaival^ii^  to.fayiiig 
so  much  is.due  and  no  mpre,''  .[lUord  ^1]f1fd^^ni  .CL  B* 
In  that  case  there  were  fiever^l  contrapts^  l^h^  pngipal 
contract  of  retainei^b^re^bindil  the  w]|)ip)^  difK^iHif^nffits 
together,  and  9hows..the.  coq^^,,to  t|e.aii|g)^*  .,The 
question  here  is,  whether  anypf  ,tbe.fdef4^df9ta,wa8 
bound  to  pay, under  this  conbraqt?.  fpr.,J)f,.<9iiei(aj^aIl 
were, all  having  pai4  money, into XQu;(^.a94AiQ!?9e,b^i^g 
bound  by  any  thipg  if  not  referable  to.  thU  ng^re^^ent 
Possibly  none  .of  .them  may  , be  boui;^4  bj^i  it^.  .  .The 
agreement  is  for, all  prpp^.4isburaemf^tH'V^  Iw.duty  as 
captain;  the  question  of, their, proprip^pr  the.i^pise 
is  on  the  merits.]    In  Meager,  v^,  j^i4^  (1^),  ..i)if^.  con- 

(a)  S  B.  &  Cr.  lH.  IndebtUtus  ad^fauipiit  fbr  fjiM  \AA  tald  fldiftred, 
with  the  iDonoy  coants. 
(6)  4  B.  I(  AdoU  673. 
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tract  for  repairs  was  single,  but  the  court  thought  the       1834. 
defendant  not  concluded  as  to  his  total  liability  by  a 
genend  t^J^ment  of  money  into  court  on  a  declaration 
oooaialttf^'of  indebiCatus^coutrts  only.  [Lord  Lundhurat       ^2^^ 

_    ^      J*.       ,    ,     .        ^  ^     ^  ^  and  Others. 

C.  B.  By  employing' the  sanief  attorney  and  defending 
jointly  by  hhn;  all  the  defendants/indluding  D.SiWylie, 
joined  in  pnyin^'thfe'tiioneyinto  court.'  His  defence 
now-  i»/that  He  te'n^t  liaUe,  and  had  be  l^evered  in  his 
d^neefroih  hiSMed-defend'flnts  '  tb<e;y '  could  not  have 
pud  iih'the  uiorieyXti).}  Tfa^  aAdo  cited  the  jcrdgment 

Lord  lir^ifBtnA  Having  left  the  eourt;  * 

•     •  I  •  I      '       .    '  •       :  I      '.  I  ■ '  '     -      I »      •  •    ;  I    I 

A 

BoiiL'A^D  B:  Stated  the'  fUCtfe/Md  then'  proceeded 
thnat  I'li^  i&  d  motion  to  ent^t  a'  noO^uit.  For  the 
defendkiitS'  it  is  objected;  that  payment  of  money  into 
ooort  bn'  An  Indebitatus  bount/  does  nbt  bind  the  de- 
fiondaAts  fottlidf  than  the  amount^  of  the  money  ^6 
psid  itoV'IMd  1Jfaer^foredbestioft'sho'#^tbe<n  to  be  liable 
to  tb^  pbdritilf^  otherwise  thah'OO'sudh'a  contract  as  he 
sball  bt^bHsb  by  otbfer  proof  ht  the  trial. '  tt  appeared 
to  me  sit  the  trial;  as  ft  doesnow,  th!at  thi^  was  one 
eillM'itority&dtiriad^betwe  defbndahtd  as  owners 

on  the  6he'  sidefi  and  thb  'jj^IaintifF  as  captain  on  the 
odi%r,'fof 'k'lbtig'voy^^;  There  h  no  item  in  the 
phinfifFV  demand'  which'  does  not  appertain  to  the 
duty  tob^pl^forifa^d  by  hhn  a^  baptaib^Vlss.  for  wages 
dne  to  him  a^  siich/Ahd  for  di^bur^enlfenti  alleged  to 
be  made  by  hito  in  the  satee  chilrairtei^  during  the 
voyage^  on  addoiint  of  the  ishipf  arid  'Ibr  her  liick  crew. 
The  o'oly  questioh  iU  icfokitedtlai/th'e'trid  Was;  whether 
tihe  owners  were  liable  to  pay  those  disbursements,  or 
whether  the  captain  had  not,  by  makjog.  them  impro- 

(a)  Sec  Kay  ▼.  Panchiman  and  olhfrs,  2  W.  Bla.  I0t9. 
(6)  1  T.  R.  466. 


T90  eASEa  iH  TRI 

ltS4.  Tidently,  depraved  himself  of 
for  repayment.  The  whole 
ferabk  t»  one  oentrecl,  m 
eeurt,  the  defendaaU  hare  a 
to  it.    The  preient  rule  mat 

Aldbmon  B.-m-XtiMctly  ,i 
there  iruio  faothutonecai 
the  pagrntent  «f  meaey  inte 
plsiatiff  vw  entitled  te  recc 
anta  as  parties  to  th«t  C4?it 
the  plaintifPip  the  same  «tiu 
as  if  he  had  stated  tha  coi^ 
ration,  nod  had  averted  thi 
done  and  pioney  paid  by  hin 
eoDtract  would  have  been  ad 
court,  leaving  it  open  to  t 
whether  iinere  was  das  unde 
The  answer  of  the  Jury  t< 
Mtaff»vi-8MitA,  is  not  to  b 
which  their  verdict  proceed 
an  authority  in  ferour  of  tht 

GdenktB.—- The  case  » 
defendantsy  ffaat  they  were 
consistent  with  their  previoi 
court. 
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^LuYON  and  Another^  Provisional  Syndics  of  the  TSa- 
tale  and  Effeela  of  Bbuvaim  a  Bankrupt^  ag€m9i 

FURNIVAL. 


D 


EBT.  The  third  count  of  the  declaration  stated.  On  A,  and  B. 
that  before  Peter  Beuvain  became  a  bankrupt,  to  an^^Jr"eti 
int,  on  &c.,  hi  parts  beyond  the  seas,  to  wit,  at  &e.,  by  in  France,  a 
a  eertain  instrument  in  writing  then  and  there  made  depLued  by' 
between  the  defendant  of  the  one  part,  and  the  said  ^-  ^i^^  »  "<>- 
p.  Beuf^ain  of  the  other  part,  the  said  parties  »ade  rj^a^r* 
and  concluded  a  certain  agreement:  and  in  the  same  ag&instB.  on 

°  '  the  agreement, 

inatroment  it  was  agreed  between  the  said  parties,  that  evidence  was 

given,  that  by 
die  usage  of  France,  a  document  deposited  with  a   notftry  cannot  be  removed  :^ 
HcMI,  that  the  agreement  was  sufficiently  prov«d,  by  productioo  of  a  copy  of  the 
docnrnept  so  deposited  ;  there  being  no  satisfactory  evidence  of  the  fact,  that  two 
dopJicate  originals  had  been  made. 

By  agreement  between  A.  and  B.  made  in  France^  any  dispstos  which  might  arise 
between  them,  were  to  be  submitted  by  tliem  to  two  arbitrators,  merchants,  [neg<h 
timUs]  respectively  named  by  them,  who  in  case  of  disagreement  were  to  have 
power  to  name  an  umpire.  The  two  or  the  three  referees  migbt  also  be  named  by 
•  particular  court,  at  the  request  of  either  part^  : — Held,  that  that  court  might  ap- 
pomt  an  arbitrator,  who  was  not  a  merchant;  and  also,  that  an  act  by  wnich  it 
annulled  B.*s  nomination  of  an  arbitrator,  on  the  ground  that  he  was  a  foreigner, 
and  appointed  not  two  other  arbitrators,  but  one,  a  Frenchman  and  not  a  merchant, 
to  act  as  referee  with  the  nominee  of  A.^  must  be  taken  to  be  legal  according  to 
the  Frcnchlwi,  till  the  contrary  was  distinctly  proved. 

Where  on  breach  of  an  agreement  enterea  into  in  France,  and  to  be  per- 
formed there,  French  arbitrators  awarded  a  sum,  incloding  the  profits  which  the 
platntifT  would  have  made  had  the  agreement  been  fulfilled  :— Held,  that  that  sum 
mi^t  be  recovered  in  an  action  here  on  the  award,  as  not  being  shown  to  be  con- 
tiary  to  French  law. 

It  was  deposed,  that  two  out  of  three  provisional  syndics  may,  by  the  law  of 
JRraacf ,  sue  to  recover  debts  due  to  the  bankrupt,  and  without  the  previous  autho- 
fitj  of  the  Juge  Commiaaire :— Held,  that  they  may  so  sue  in  this  country,  unless 
die  Firench  law  be  shown  to  the  contrary : — Held  also,  that  the  act  of  the  two  syn- 
dioi  tnffidently  implied  the  absence  or  want  of  consent  of  the  third,  without  show- 
inabis  absence  or  want  of  consent. 

^Svidence  was  given,  that  by  French  law  two  out  of  three  provisional  syndics  may 
iaa  for  the  debts  due  to  the  bankrupt,  and  no  contradiction  being  offered : — Held, 
fhtkt  they  may  so  sue  in  this  country. 

The  aeclaration  averred,  that  a  party,  a  Frenchman,  was  a  bankrupt.  The  evi- 
dence was,  that  he  was  only  *'  en  etat  de  faillitb"  or  insolvent :— Held  no  variance, 
at  the  English  **  bankrupt  does  not  appear  identical  with  the  French  **  banque- 
loaCe.'' 
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1834*.       iQ  case  of  disputes  the  partjes  reeognixied,  Abejtf^is4ic 
tim  of  &  certain  courty  to  wit,  of  tl|e  trUwmsl  q^^cfm 


nod  AlgTbec  "^P^^  Sitting  at  ParU/m  the  4e{uurt3nent  of  f^e^iV^ 
^    V'  and  they  thereby  submitteU  «ha  m^tliersrip^  diftecepoc 

to. ithe  decision  of  two  arbitrators^  being.  iW9^fff^^,(f 
be  pamed  by  the  parties  respcctiveljr.  3UcJb  i^bUpton 
in.cas^.of  disagreenent,  to haxe.thf  :ppwec  gC/^WPt 
an  umpire;  and  that  .the  two:or  tho  J^ree,.a|^^UltalS 
n>igbt  be  named  by. the  tribunal,  of ^<epq|inec|jf;  i^ttiie 
rfquest  of  either  of  thie  said  .partji^s;,.a|)^,,thi^t,tbe 
dfifisionof  such  arbitrators  or. their  up[)pire,WMJt»I^ 
s^reme,  and  without  appeaL .  An^  th^  pUjptifl^  ,iii 
fact  My,  that  after  the  makuigiof  ibe  afm^^^fpf^imf^ 
and  before  the  said  P.Beuvain  beciunj?..a  b^i^jrffi^j^jfo 
wit,  on  &c.»  at  &c.^  such  disputes  as  w^ir^^  ifif^^^Qwi 

and  contemplated  in  and  by  the  saQie.in^^jruin^pt,  avpse 

■  ■  ■  '111.-"'  t'.-    ■■' 

and  were  depending  between  the  said.  /^^w^eic^atA^aiMl 
the;  defeodant  And  thereupon  aftenHrsurjis^.an^^^fo^^ 
the  said  P.  Beuvain  became  a  banlgcuptji^^^it,  ra  &^ 
at  &c.|  the  said  P.  Beuvain  duly»  according  to  ^the^  taws 
of /^a»c£y  impleaded  the  said  defendant  ^i;^  ihe  .faid 
court,  in  the  same  instrument,  in  that  behalf  pifiHion^ 
that  is  to  say,  in  the  tribunal  of  commerce. .  in  .(he 
department  of  the  SeUe^  and  then  find  ,•  tb^rjc  dulvi 
according  to  the  laws  o(  France^  P^^l^^l  and  re^ui^ 
that  arbitrators  should  be  appointed  }fy,  .^^i^^said  courti 
in  puvsuance  of  and  according  to  the  j^pvision  so  at 
afojresaid  contained  in  the  same    instrument./  tAnd 

tl^p. plaintiffs  ii;i  .£a,ct  f^vihex.,mf^f^}^S.^^^^TV^^^ 
before  .the  said  P.  Beuvain  \)Qcame  ^SLiiim^A^to  wi^ 
on,^,  iparties  wer^  duly^^^acpoyf^^^^^.to^^^^^^  laws  of 
Frowsy  appointed  iu  and  by  th^  said  liist-mentKUied 
court,  to  decide  the;  said  dispute,  as. by,  the  saidap- 
pqintn^qnt  duly  according  to  ,  the  I^ws  of  J^mcei  anid 
the  pourse  and  practice  of  the  stune  cf];urt,  ^an^  stiu 
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remaining  therein,  will  more  fully  appear.    And  the        1834. 
plaintiffs  farther  say,  that  afterwards  and  befbre  the       ^"^^^^^ 

•J     T>      n  •       1  •  •  ALIVON 

said  Jr.  Beuvain  became  a  bankrupt,  to  wit,  on  &c.    and  Another 
at  &c.  the  said  arbitrators  havinci:  heard  the  allefrations    ^     ^' 

°  °  FURNIVAL. 

and  proofis  of  the  said  parties  respectively,  duly  made 
their  certain  award,  called  an  arbitral  sentence,  of  and 
concerning  the  said  disputes  so  referred  to  them  as 
aibreiBaid;  and  did  thereby  award  and  order,  that  the 
defendant  should  pay  to  the  said  P.  Beuvain  two 
several  sums  of  foreign  money,  to  wit,  the  sum  of 
61 ,589' francs,  50  centimes,  and  the  sum  of  157,819 
francsy  68  centimes,  making  together  the  sum  of 
S09,40i9  francs,  18  centimes,  as  by  the  same  arbitral 
sentence  duly,  according  to  the  law  of  France,  and  the 
course  and  practice  of  the  said  court,  now  remaining 
ill  the  same  court,  will  more  fully  appear.  And  that 
afterwards  and  before  the  said  P.  Beuvain  became  a 
liankrupt,  to'  wit,  on  &c.,  by  a  certain  ordinance  duly, 
according  to  the  law  of  France,  made  at  Paris  afore- 
saidj  to  wit,  at  &c.,  the  president  of  a  certain  court  in 
the  kingdom  of  France  aforesaid,  to  wit,  the  president 
of  the  civfl  tribunal^of  first  instance,  in  the  department 
of  the  Seine^  further  declared  add  ordered,  that  the 
same  arbitral  sentence  should  be  executed  in  all  its 
particAlarSy  according  to  its  fortn  arid  contents,  as  by 
llie  same  ordinance  duly,  according  to  the  law  of 
.FVoiice,  and  thie  course  and  practice  of  the  last-men- 
tioned  court,  registered  in  the  same  court,  and  now 
lemainiing  therein,  will  more  ftilly  appear.  And  that 
die  said  P.  Beuvain,  after  the  giving  and  making  of 
die  same  judgment  and  arbitral  sentence  and  orduiance, 
Mid  before  the  giving  and  Registering  of  a  certain  judg- 
ment hereinafter  metitiohed,  to  wit,  on  &c.  at  &c. 
became  and' was  a  batikrupt  according  to  the  laws  of 
France,  an^  the  said  plidntiffs  were  then  and  there 
duly  appointedi  and  then  and  there  became  and  were 
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ISM.       mad  wtSa  are  prarisional  syodics  of  ihe  esUle  ^ 
^^^      fl&eti  irf  the  Slid  P.  £ranitii»  aoeonlaffaH^  lb0  i^ 
Mid  AiK>ilier  €i  France.    Whereupon  and  vhemby  tb*  plMolifl^^i 
^     *'  such  provisional  syndics  as  afcnwid,  aecartim  M  ikl 

kMT  of  Fmnee,  became  and  were,  and  aftiil  aro  je9ti|U 
and  empowered  in  their  own  naaaea  to  sue  fiir  .ad 
jwooter  all  debts  which  were  due  to  the  Mill  P.  Bm 
fmm,  at  tke  time  the  said  P.  Beuvmm,  bemto  Xm^ 
mpt;  and  entitled  to  cs£>rGe  by  actioa  m  thek  0119 
names,  as  snch  provisional  sjndiea  aa  nferaneMr  <# 
efaums  and  demands  whieh  the  said  P.  J3snnmP»  at  (k 
time  he  so  became  bankrupt  as.afow^airi»  had  oc  a^^ 
have  against  the  defendant.  And  that  the  siud  CSW 
was  afterwards,  to  wit,  on  &c^  renrnved  by  the  dafcri 
ant  into  a  certain  other  court  in  ffae  kas|gdom  of 
Prsnoff  aforesaid,  to  wit,  a  certaio  eouvt^  ^bd  4* 
Royal  Court  of  Ports,  by  way  of  appeal  |  nod  suoli  fit* 
oecdings  were  thereupon  afterwards  had  ia  the  ^aii 
last-mentioned  court,  that  by  the  jedgmeiit  .ef  At 
same  court,  pronounced  on  the  day  and  year  afnfffieW. 
after  setting  forth  therein  as  the  fact  we%  thai  ikf 
plaintiffi,  as  such  provisional  syndics  as  afartsaid^  bad 
been  made  parties  in'  the  said  cause  in  ibe  lemaof 
the  said  P.  Ben  vain  ;  the  appeal  of  the  defendenfe  was 
dismissed,  and  the  defendant  was  condeavied  to  p^y  a 
fine,  and  the  expenses  of  the  appeal,  ««  by  UiessM 
judgment  duly,  according  to  the  law  of  Prnao^.jpd 
the  course  and  practice  of  the  said  Inst  mentionnl 
court,  still  i-emaining  therein«  will  more  .ftilly  epposiTi 
Which  several  judgments,  arlMtral  senteecOj  and.eidh 
nance,  still  remain  in  their  fall  force  and  effipot^iioiMI 
anywise  reversed,  annulled,  set  aside,  paid  afl^  sifisftfJL 
or  discharged.  And  tlic  plaintiffs  further  say,  that 
the  said  sum  of  209,409  francs,  18  centimes,  at  die 

I 

time  of  the  giving  and  making  the  said  aereral  jnd^ 
ments,  arbitral  sentence,  and  ordinance,  wes  end  sliH 


u  bf  'gMiV  virite/ to  wit,  of  Ibhe  vahn  lof  8,20(M.   ;  Of       tdS«. 
«11itcii*faiitf  s«r«i^t|Mreroi6e8  re8^e6ftivUy,  the  defeadaM,      '^^^'^ 
«uiii^'tttf'!tb«   titM  '  afdregaki,    thei^    had    notice:   i^ttaA*!^ 

''  >A<  *«»iMlliisMdfi  'iSMied  for  tfio  exaiiinatton  of  wk^  I^k»<tai. 
BlWke^'WM  ex^dMMfd  'M  i\zmi  The  onginal  agtse^ 
«Mk^  in^tk^'f^WiicA  tankage,  d^po^ed  %ith  amtaryv 
Wtifj^irdibiMS^  b^fbre  *  ih^  commiasbners,  and  the  ong^ 
tWMMM^dr  .K«M{»  attd  the  defendant  nere  proved  hy 
itoe^^^Alii'ritteating  Kritnest,  who  stated  in  the  eoiivae 
li'iiiieMBriiM^ony  tbiat  acdotding  to  the  iaW  of  i^Wnick^ 
ft'^ilMhify  «dch  'whmm  an  original  agreement  has  been 
M^uM;  OflMMt  pan  with  it,  excdpt  bj  the  diractioni 
oft'WtfVaHiiA  ^flpftt^V  Tho  agreement  waa  exptresBed 
to  Vii*  ^-ftM  an  doable/'  An  enmined  copy,  verified 
lljf^tWtenfe  witneea,  was  returned  by  the  commii- 
riWfelk-'  A<<eo{^  of  the  original  awafd,  subscribed  bf 
dMr«rtUtMtoM,  wiis  proved  by  the  persom  who  iiad 
eihhnined'  it  with  the  original,  (which  it  appenred  wai 
^fbiWiH  in  die  ''  Tribunal  de  pmniere  inatanoei,'') 
tflid  dbi^retuftied  by  the  eoaintmiontsrs  $  and  evidente 
hml  ^HREfiffW  the  faet,  that  Beuvaiwwni^  a  merchaiM^ 
fhift'^te  wib  in  debt,  atid  that  he  haki  atopped  pay^ 
nlfl!il(ll^»^' '■' •■ 

-  Th^'dtlMf  wis  tried  btfore  Mr.  Baron  Vaufftsmfit 
fMhf'-iMMUkex  sittings  after  Trinity  term  lSd3;  the 
MyioaitiMs  taken  under  the  commission,  and  tha^'- 
^Mtf'^iMttMedf  (Iberewith,  were  read.  Official  copiiis 
itMiMd  b^  the' toals  impressed  theredn;  and  proved' to 
l4r  lli^M  of  the  TeffpMdvo  courts,  wcm  put  in,  to  ah(/# 
thdjUd^fttiynt'of  the  trikmal  of  consmerce  appointing 
iilkMlx^A^'Aj^ikti  by  the  paities:  another  judgment  of 

»iidi    .V"-:    /-m'^!  ■        !■     ■     '  ■  J    ■/  ,  fi     :'.    ... 

/«)  *'  L^  f)9^ifCl  lie  ipoDXTont  m  dtauisir  d'aocunc  minute^  ti  ce  n'^t 
diu  kt^s  pr^fiu  par  la  .)oi,  ct  ^n  vertu  iI*ud  jugemcnt."  Loi  do  ^5 
"^okAittiiiL'l^iXt  Koi^Hat.  tit.  1.  tec  «.  pi. ft.  Appendfce  enx  Ob<Mf. 

(ft)  iMCtfdc'ae  CMMocrcei  Art.  457. 

3d2 
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18S4'.  ^^^^  court,  removing  the  arbitrator  nanned  hjFufinp&l 
^^^^/^^  on  the  ground  that  he  was  a  foreigner,  aluLappoialiag 
tfAh^  on  jPwrwifrtZ's  default,  a  new  arbitrator;  a  judgmen 
V.  of  the  roybl  courts  confirming -on  ;a|ip^fth6  Jika 

judgment;  anotbtr  judgment  of'thfi  tmbunal/iof'cufr 
meroe^  extending^  the  time  for  making;  th^.aiwud; 
another  judgment  of  the  royal' 'Court^icciiiBnMiqg-llii 
latter  judgment  on  appeal,  and  further.  extendhfliM 
time^  the  ordinanoe;  another  judgtnent  o£itfae  tribooil 
of  commerce,  declaring  JBeu i^ain>  to ^  be- ^«  fen  etat'ie 
fiuUite;"  another  judgment  of  the  %ame^  court,  a^pmt- 
iflg  the  pkiotifis,  and  oiie  Cbatannenf^  jprto\\maaak'9p^ 
dicsy  with  power  '^  agir  ensemble  ou  tepatnueMtfitha 
en  cas  d'emplchement,  ou  d'absence  del'aatne^  aciask 
surveillance  do  M^  le  Jnge  commiasaire;^^  aod-aootiMr 
judgment  of  the  royal  court,  confirming  the  ordisiior, 
on  appeal  to  which  the  plaintiffs  «ad  Cbatamhay  vere 
therein  expressed  to  be  made  pcurties  as  provinonl 
syndics,  in  the  place  of  Beu  vaim, 

M,  Colin ^  a  French  advocate,  examined. for  the  piaki' 
tifis,  stated,  that  according  to  the  law  and:  prafaticeio 
France^  one  or  two  of  three  named  syndica:  tomj  sh 
without  proving  the  disability  of  the  rest/ or  thewt 
thority  of  the  juge  comniissnire,  and  deposed  to- the 
usage  in  France  on  various  i)oint8  of  evidence*  '  A 
Frertch  notary,  who  was  examined  for  the  drfr^iJMit. 
statedy  that  syndics  could  not  bring  an  .actioa  uriesi 
authorized  by  the  juge  commissaire,  and  said  he  did 
not  suppose  that  a  solicitor  in  France  would  bring  an 
action  for  syndics,  unless  the  authority  of  the  juge 
commissaire  had  been  obtained. 

The  defendant's  counsel  took  a  great  variety  oi 
objections,  the  nature  of  which  will  appear  in  the 
course  of  the  argument.  The  plaintiffs  were  non- 
suited.    A  rule  nisi  having  been  obtained,  pursuant  to 
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le^ve  resenrdd  at  the  trial;  t6  set'  faside  ilie  nonsibt^  Hnd        IjQ^^f. 
Wtwanrqrtllct  for' the  pliaintiftv  foil  8^300/*  N'- 1  •   .rlr  ,(,;      >^y^/ 

I  JFdlleitaiid'IhmHnson  <  shotred  cause^-^Eirst.'this  is  ^  ^ 
aik<a:ctlon;'on"kii  aw'ard,  but  the  agreement  oii>irtiioh 
thodtward  is  fonnded^  has  not  beeiisaffidiently  prenyl 
The  phintifKs  have  offered  ai-  evidence  a  copj<  'dcM 
pdsited  < wf th  the  notary ;  but  he  should  faa^^e  ^attended 
the  'tHal  urith  the  duplicate  original.  Fdr  the  agtee-i 
mentis  expressed  to  be  ^^(kit  en  double''^  laaDd' the 
Code  Civile^  Art.  1325,  invalidatea  aots<  oontaiifing 
agveelmentS)  except  the  number 'of  originals  inftde  is 
equial  to  that  of  the  parties  who  have  distnMat  interests^ 
but  the  piaintifTs  have  neither  accoimted  for-J?e«£t«tn>a 
dn{ilioate'  original^  nor  given  the  defendant -ndtiee'to 
prodocd'hisj  '•      •=  ••  •         '        •Mf-.l.!.. 

•  Secondly,  the  award  cannot  be  enforced,  the'^as-bi^^ 
tratora  not  having  been  duly  appointed.  Bj/artiolel'd 
of  the  agreement  (a),  they  were  to  b6  merchants^' 'He* 
spectively  nbit)inated  by  the  parties.  The  arbitrator 
nominated' by  the  defendant  was  a  merchant^  but  wttr 
set  aside  by  the  THbunal  de  Commerce,  who  appointed 
another  in  his  place,  to  act  with  the  arbitrator  named 
hy  Ben  vain.  There  was  no  evidence,  that  by  the  lai^* 
of  France)  the  Tribunal  had  power  to  set  aside*  the 
defeddact's  nominee  because  he  was  a  foreign  merA 
clKUit,rand  unless  it  )iad  the  aWard  cannot  be  enf<Hraed 
hen^e.  \Parke  B.  Though  it  does  not  appear  oni  vhaA 
prinoipUthbfCd^^r  J2o^fe'  confirlned  the'award'on  a)(Hr 

■(«)'AitVcIc  is  wns  as  follo'is : — "En  cas  de  discussions,  tcs  pafltcs 
rcconnai«enl  la  jurisdiction  du  tribunM  de  commerce  sdanlfk  Pdffi/D*|*lrt^ 
friebt  dQ  I4  iSrifie/ct  dies  seront  soamiGOt  d  doax  arbitrrs  negCs  (JncgQkihtts] 
re9ppi:livjQnent.(voa)w#s  par  dies,  q«i«  en  cas  ^c  do9acord,|^urontIiLf^Ctt)f^^ 
de  nommcr  uii  troislcmc  poiir  Ics  d^pnrtager  ;  Ics  deux  ou  Jes  trois  arbitrcs 
pouriuiit  egalement  etre  nomm^s  par  le  dit  Triliiinal  de  Commerce,  u  U 
recfrtisltltfii  dcf  I'taie'dcs  partrics  ;  et  k  decisnAi  d*a^ord  oa'ccrfe  du  jiAHii^ 
sera  souverainc  et  sans  rccours  en  appcl.'* 
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'^^'^      of  Framr^  the  wwmid  vsr  ligkc}     Th»  dadhiM  9m4 
j^;^^^^^  sppcAi  wu  ia  rii  inif  nf  iNi  jinfj,wrnf  nf  fhii  ?Hii 


'.  A  C«»wm.  bat  4U  OM  decU*  ai  A  M  ikttlr«i|lit 

iBBui  tlK  nHriMiim  »  appoinuaeiis^  of 


/ 


t»  appoir  HWUMF  0»  tMW  4m 


(a  do  90.  The  >idftteiil9  of  l4»rd  2>fiAnfai  iiri  <l 
adicr  judges,  in  Htnl^f  \.  Soptmi^)^  *kam$  dal  vhil 
ao  ««aid  15  (fi«turb«d  bf  »  eooft,  vbidl  di#feCi»*  w 
investigation,  the  eoBseat  af  the  partj  l»  ypboil  n 
fcreacc  most  be  sfaowe*  Here  no  such  cgalenl  if 
peAs,  and  the  arbitrator  subsaistcd  by  tlio  coMtM 
not  a  raerchnt.  The  Tribmmd  has  neither  eaulEhti 
its  po««rs  e(  appelating  both  arbitmtiH^Sv  or  Miea 
the  nomination  nnde  bj  the  parties.  If  pt^kmu.^ 
appoint  an  arbitrator  for  the  dcfendanf  tmder'lh 
agreement,  and  not  porsuant  to  the  lav  of  frmmee*  Th 
avard  was  made  by  Btuvain's  nominee^  and  aaediM 
vho  was  proved  luit  to  be  a  aaerchanty  lionainMid  1r 
the  Trilnrf^l,  without  the  defendant's  consent.     • 

TbirdU.  The  award  is  bad>  a^  the  ar^^itvatDM  fani 
exceeded  their  auihoritVy  in  awarding  to  Amvcim  wk 
only  the  exclusive  use  of  the  patent  in  qntadoi 
throughout  all  Frakce,  but  also  to  pay  l57,819Vniaa 
G8  centimes,  a  sum  the  reault  of  cakuladtig  the  ei 
pected  profits  ibr  15  years  ;  nothing  in  the  agTcentn 
aathorizes  that.  The  judgment  of  the  Oai^  Ratftb 
aifirmiog  the  awards  did  not  decide  the  questioi 
whether  per  se  the  award  was  vaHd  or  not  by  the  lai 
of  France'.  It  a&brds  only  prima  facie  evidence  oi 
that  question,  which  is  still  open  to  dispute  on  thi 
merits.  [Parke  B.  The  decision  in  Mariim  ▼.  -.Vi 
colh  (b),  was  well  considered.]  That  was  an  appKca 
tion  for  the  extraordinary  aid  of  the  court  of  Chancery^ 

{n)  G  B.  £c  Cr.  Jo.  (»)  3  Sim.  438. 
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wlHi  ob«env«i)»j  that:  jChe  parlies,  migbl  «ppe4  ito  the  king      ^^ 

ViiiifMl  lr»  fcy  *ho  sic»-«ilMMBc»Hor,  saidji  (ibe ju4 gpenis  of    p^,  ^J,^^^ 
fcfigPi/Wwrte  B>igbt  be  exaimoed.    Ji^  this  ^oaftrttbe 

^nMflwdiQffime  mex^r^i»4eya  Uie  afford  ej^ectttwy  (A)^ 
•ill  ]h  m^9^y.  formal*  .  Like,  the,  ^laking  ani  agreement  of 
mimmom^t^  wlerof  c^iirt^  for  the  patipcm  ot  i$5wi^  m 
Mftyhnwlu  it  df(ieB  not  exclude,  objeetipsei  ta.  4»e  ^^ard 
itPrl&i^'TM.  judgieept  of  tbe  Cour  Uoguie  r^ectf .  the 
^Hnailj^f^m  rtie  Qcdinaoce)  expressly. on  tbe  gf ouod 
Mmh^  Afcft qu^lioQs  xai^eid  on  the  ai^aid  a^e  toasters  of 
%J<iPI>wry  P%lwr#t  ab^  therefove  noi  theaMbjeefr-matleK 
<lStP0^^  :  Thf»  CW*  Roj/iak  doea  ootaffiimtb^  vaU* 
ditji'jBif  Ibe^.aKard  by  the  Fremh  kw ;  nor  i$  e^idene^ 
ptlMii  Abul  ^ ;  4Mrbilrators  deicided  coi^istently  .with 
diat^lairik  While  their  award  appeava  contraryf  to  all 
rwOiPfil  joatieei.   ,  « 

f  ciFMiitWy^  It  bee.  noi  been  proved  that  the  plaiatiflSb^ 
ivW  are  dfiaoffibed  aa  ^'.profvi&ioQal  ayndica/'  and  by  their 
il^pdintinfxiit  ;are  to  act  *^  sous  ia  sur^iUaiure.  'de 
Mfan  in  tfii^  (miMMJa$auie^''  had.  bis  autliority  to  aoe^ 
VMlbfMilli  wbicb^i  by  the  law  of  jPraTtc^^  they  couid  not 
m^iilltfihsiicA  courts  to  necoKer  a  deJbt(^).  Tbeevi^ 
jncgj^fiof  Mwi,Cfiii0  does:  aot  distinctly  dispvoTe  the 
for.. proving  that  authority  toi  sue  U|  tbeee 
in  Ftanc9f.  ^and  ia  incoasistenli  with  the  language 
oCl)b»«ppoinlmeiil;  aad  of  the  law,* besides  being  eesh 
tarfislml  (by  the^  defendaotis  witness,  M..  Gettaxd* 
v*r<Afera.(<ji)  ia  aa  autboiity  to  show  that  Ihe 
sbauld  have  sbown  theiv;  right  to  sue  by  the 
law  o(  France^  Were  that  otherwisei  defendants 

(•)  «  H.  Bla.  40?,  410. 

(6)  Code  ite  Precedttfc  Civile,  Arts.  10-20,  1021. 
(c)  Code  de  Commerce,  Arts.  483,  49?,  43i: 
{d)  8  B.  £c  Cr.  638. 


_    %  true  they  weyft^tevi^eymBcfeiiiiwhiwi  itooactfj^eMmlft 

ou  separement,  Tun  en  cas  d'empechement  ou  d'absence 
c)f^il:aHtrf(^;>.bU(^ M  AvidcaK:a^1rafi^^^*eIl|l»f^b»^4teUKe 

i^^§eMo^i(fnj(npttUe,  iiikQi(acliaiifs^s)ipuld[  Iuln9'i1|AM 
l^l9t)gIitmii¥i^p»n^A0didnifiBditnft&IQraB  mH)«i^Ybiitf 

o£t  i(h^//9t^eriioirtoHi6|iffe8ctlt  i  ll2rbrainij  f /{^  JcfinMnEi 

oCCj^^.iithi^/vifQfiltl^e  iBdMpearistidadbffn{£hDHil»of 

Ipj^iPWjr),  fi9i»)i9ir4^«^balddtleBdKin'^tbalio£  tUgilirihwrstH 
aiCGArding ,  t0riki^tiFr(mok\\fSodeyc(e[i<3AU^mnag)UA0kk^ 
\^%ilS!3^i  ldS4]iiu!si4».bx;otiOiIbir,ptail  iUe  aarfgnecto  o&«- 
b^nki;Mp|]  m«i«ti  jointipifaAiabtipil^^ifaK  anibct^.dooa^srf 
twotiiuf  ^il)peo>isifiOt  a  dnc  e<xei)dae'«if.a>pearGBrdb(MI 
JQintlyiiorft  4Qpaniital)i{^r>ndi  tfaeaQ.jp]^iBtifiB[jfaateflil 
P^^^l)PI^  j lli^  p^vYci^igiVbn  tberoiin!  ternisubji^t^r/ap* 
ppintmcjirttfro  i  .)J  -t'h;n""i  '''i>«'l"  111;!:''!  orll  'to  lo-r-. 
.  >  WtMy,  1  XJb^  jevAdettte  vdoes  itot'jMq4>o£lrii>e  dikda» 
tioDv'rj^^h^.f^'bJAital^^DAerHde  l9i6talled/iB  dib  daqi^uiitni* 
ta  h^m  th^fpqrl&i^  CMwmerimiriiiT^fbi^ideiiariEhMrs 
thatj  i()i^;;'^gj^^f^*^4/iil1tb#'eQURllfli'firfttril|isUl^  ;  Tba 
decla^a^iriy: fjiroMg^^Uli Atmitihefiy JkUcmniwtm  m < ioai- 
rup^^  anditJie  ^tlcg(;dir]gb49if>f>thelp1aiQliffib«n^  thereia 
expre^Iy  rfov.iHlie4)>Qn  ib^v  {bankruptcy.;  In  the  event 
of  a  mefcbaut,  ^tppping.  payment,  die  French  law  (d) 
defines  thre^\classo0)  of  cases,,  with  Yarious  incidents 
j  peculiar  ito,  ^ach,    pamely ,  ^^faillite,''    ^*  banquenmte 

|.  (a)  1  Bing.  Neiv  Cas.  lai.  <  ' 

(6)  Sec  5;ie/^'ravc  v  //uii/,  2  Stark.  C.  N.  P.  424.    N.  B.  The  report  of 
i  S.  C.  in  1  Chit.  II.  71.  states  t!ic  pleadings,  which  bhow  tlic  action  to  haft 

k  been  brought  exclusively  on  u  contract  made  with  the  "  assignees*** 

\  (c)  Co.  Lit.  181  b. 

!  (d)  Code  do  Commerce,  Arts.  437,  4:>8,  439. 
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winpkjj  arid  f^  tm^(^aui)efil^udMt^i6i'^yjTiW  FiWtk       IdM. 

piGMddiilgBdiiLieridMbeieboi^  thatijlhef^  w^ind^btlMtt-      ^^^^^ 

lii|tcy.b£«i)^ikBidi)ibiit  ktm^y^^LifffidUiie'^i^ni^tim   m^vlSih^r 

Miutaim vita^rmot n  fau Aiupt^ bvitJ^f4aiUu*f> ff  rjili  ^n'l^  ^. 

V  '^\  FuitlriVAt. 

pwUof  :tH0>Hile  Jj^/EUi^  )bim'ra1i.suitl[tei 

!lo  ioGidAdfbid^i.byiadikrfllMai  >i;bcp)^chi«^ibf 'le^pbkl 
IWWflilMod  lqfiAhB{idefUUAt((6)iiiirar>ex«rctMd  l»yi)iiW); 

tJief»iirfhitoBii  i  elmled^et  i iabseliitielyj  I  leMiiutiM^)^^ (^);' "^M 
naletiir  Buqcc6gftdly>appealed>fr6my  cbndteifti  (<()ii  ^^  iR% 
pbSo  llien;|]iai  tU^  defendant <w40£dMolut(&)3^  bcmfaillnl 
jBKtuMK)b39';thiff>  arbH^aLjtldgnmityianA'ithei^^'  bi^&i^'tlo- 
qiie84Km)a84a.)iiriadiotioa,^b>  evkknee^iotii^k^  j^fty^f 
tlKTikferidailtiini^gBin^  that  judgttiMriiand'  niviitc^^-^' 
laipky'iqp^ardnti'eKJ  faciof  >iO  afibeds^pr^fi  i^ifeiiffldieWt' 
proof  of  the  rigbts  which  it  purports  to  conf^:>' -'^Pb^i 

a0erlbai|rjt6dib  ai¥bvA  tad  «nliMvie^1iftto<MtiH[biite9'of 
arj«dgmrati;^iliiGi^oducdon'«)Hd  j^obf  (^f  ih^  dHginal 
agnkmeDt  befoveitbn^  !cotnmi8skM1e»l^,^G<^ftt{iled*^^  Ifbef 
copy  giren  in^^dMce^i^iRsvdJfiiifflcAdtMl'ebtabUc/hft^ 
of  the  agreement.*  It  appears  that  the  original  is 
beyond  the  control  of  this  courts  and  that  it  was  de-^ 
posited  with  the  notary  for  safe  custody;  and  one  of  the 
witnesses  deposes^  that  according  to  the  French  law  it 
cannot  be  removed  out  of  the  notary's  ofiBce  without  the 
authority  of  a  French  court.  It  is  therefore  sufficiently 
manifest  that  this  original  could  not  be  produced  before 

(ci)  Code  dc  Commerce,  Art.  5J.  (6)  Id.  Art.  52. 

(c)  Id.  Art.  6J.  (d)  Code  de  Proccdore  Civile,  1016. 
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saS%f^^t   ^^s  1^^  necessarily  raise  the  inference  atteflspfied.'Mti 
FuRKiv  b    d^vpn'fromiit^.ltbafe  thcae''«aBriailotli«n|HPrttiHmpg 
sane  V)bUgatory  affect.  .  If*  sudk  i.aa  in&iBiibe-«9d 
di<ahrn,it  jsiathMtinot  ttt  befiiflher  pieii—#rt  tilt  m 
eoia|)lete  .GongMial:  (ttid  the  case  ■apfiose»  oalj^  tir^.i« 
I  deliMcefl  to'ciliheF  loC  the; -parties  viho^jMese  wmttJk 

I  bomnd;i4Bd  ihejoply  other  preraniilnB,  ^ipfp^^lkalJ 

reMahied  witk  ftbet  imtaiiyv  4Mveis>  ike ;  lolfactioe  M 
adooiutting^  for  thit  oAher  |bcI#  and  thd  prvef  j  of  tiha 
I  part  in  Batch' ossa  ia -sufficient.         '    U'  ■.:  i 

-By  the  tersas  of  the  agfeemeat  Mm  'pertfea  etpaaai^ 
aabniilted  tbenselvra  to.  the  JMtiatotieifc-  oStk^emmlb  d 
codanecce^  and  the-  judgmafit  of  tiiet  courts  arhkbuai 
QQktfinnedao  appeal,  is  sufiicieBft^MiilhrafaaflSMeailsHi 
of  any  eYidence  impiigning  ife^  lo  concledtf  )fti[a  ob)ecini 
that  the*  arbitrator  nominated  hy  the- drtfia^arifeivai 
i^Ufpfoperly  re«iaved«  A  suffloieiit  ireaaoor  ia: 
in  4he  judgment  for  theaetnevaLfis*  tliat  Ahe  ■ 
noaainated  by  the  defendant  waa  noft  legdijrjqnriifid 
to  be  lai  ^^nriitrt  juge^''  being  a  fbmignea*  u;  39H 
defendant  net  having  wiibni  tkt  appoeitefb  Unm 
nated  another  aabitratorj.  the  conrt  exef  ciaed  ila  ,| 
as  if  he  had  neres  appointedan  aibitettfcor.^  ..Andik 
power  was  subatantiaUyas- well  eaerMed.  by.  aoDsinaliBi 
tbc' arbitrator  choaeniby  ij^ooia,  and.  a  nair  aghitraln 
on  defendants  default^  as  i4  woidd  have  ^beos  Iq 
nominating  two  new  arbitrators^. 

It  is  not  clearly  shown  in  evidence  wheiker  Ibe  aiii 
trator  nominated  by  the  court  was  a  mercfaanty  bal 
assuming  that  he  was  not,  still  as  the  award  baa  baa 
confirmed  on  appeal,  when  this  objection  migfat  han 
been  taken,  it  must  now  be  presumed,  as  there  is  be 
proof  to  the  contrary,  tliat  the  court  did  not  in  this 
respect  exceed  its  power.    On  the  agreemeot  il  does 
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>j(I3bMi ooAflnniitioil  oflhe  aiwwdi onajfipeRkioffoiciilify    vu^i^j  • 
rs-tliat  Ihe  awavA  itself  is- lOoilftistent-idtb'jFtuMl 


,.il  ' 


fam^lMd  dwie  isioo  0Tidexice  to  the  CQntrarjii. 
amurd'its^is  evMwaleot  with'  hatqidi  jpstice;  ijiiti^is 
iMtfltia  tfr  iftquire  as  to  that  part  which  airarda lib 
jBfltaiaiK  the  ^ralpsiife  use  c»f  th^-patedt,  becauieulh^ 
Tpkmolbmfiim  ianotfbiiaded  (Mithatt|»i0l$f  ankiiemiif 
fiiiMiliwaid  v«fQ  bad  pro  tantp,  it'taigkl  begoodibiidie 
rest.  The  award  of  the  51,d89<fraBCSi  £0  coeitiiiiei^'if 
IjiMndqd  oa  proof  of  sb  ejxess  to.  that  aaM>QDt'  of  4he 
^Bptaaeaovev  the  amount  which  the  defendant  byitka 
agieciBKOi  guarantied  to  be  the  raawitium,  and:  thai 
itMilhaa' never  been  questioned.  With<vo*p^ctito)tbe 
ileak^<  157^800  firanct,  6&  cent'uaesi  tke  arbitratoro,  In 
aaridin^' k,  have  construed  the  agreement  as  imputing 
d'gipnBtie  that  the  profits  of  the  umkertak]|lg'^(MiM 
aaiMlftiat  «be  least  ti>  a  eeitain  eum  annually  dtwing 
tlMf'^dumtioii  of  the  agreemeat^  vm  Ifi  yeors^  and  die 
agifAemenl  nitt  fldvly  bear  such  a  coostructioa.  Tba 
asdoipated  profits  m>d  the  ronCuel  penalties^  areu  steied 
fhWiin  «l  imrf  Ugh  rates.  BetLi^ai^  iia  cas^  o&fAiktfe 
oal1iti»'(Murtj  waa  bound,  undet  article  &  ol'the-agteei^ 
pay-:  the  defendant  SOyOOO'feaacaaiyear  fiov^lQ 
I, 'and  tbas  waa  contingently  liuUe  to  the  etsteat^df 
300,000'  firMMsa.  The  arbitrators,  proceeding  on  ther 
prineipk  of  a  guarantie  of  such  pMspeothe  pBoftt% 
have  caknlsittd  damages  as  they  hove  been  esdcolated 
IB  an  actio*  in  an  £kf /isA  courts  for  not  granting  a  lease 
where  the  improved  value  is  proved  to  exceed  .the  lent 
agreed  to  be  received,  via.  by  andtiplying  the'profitbn^ 
the  number  of  yeavs^  making  a  suitable  vednetion  in 
present  payment. 

The  evidence  of  M.  Colin  shows  that  the  antecedent 
authority  of  the  Juge  commLssaire  is  not  necessary  to 


7M  n  1RASS3VjM  WaSiVrfifrmWBMr  ^* 

1§^«       Ofe  vbIiiihy)rbfli9idmQ^iig8'(«ftodiedpml^dD  icaO^m 

iM)^j^t^^.  states' irl«fibct  no Inofcetluiii  Ug  (i|iifioniasntODli»t9DHni 

tbat/wHeP^^  sfjjitidicDt  prMetdniil't'fdib  "^Wflbftitvoinli 
^9fliin((>the  didbto]riMrf'ttte^diditei>ie/ii  UnoBeoeadtyfti 
aU«gtrid^tpro>c«ithe'miit1ioHt)r  dt  the  judge  caomUatyi 

cooiltjdtilidbipartnt  totko  kiiSt  in  thttlt-oMiiof :8Memilr 
yet'tbefeiib  fi&C^ini'dbrf  fttft?  df  Itlie  ^pvoceediDgt  As 
siighl^t  alhisiion'tt^tbcliJu^ebomiBusim^^tliO^^ 

molddnt! of  did :triaV doww erentoi the teunekpindf fisetfll 
tbe:triBheT8y>the'  •atoenee  -  of  st^Y'^ehrettcBi  'to  (the  ^Jn^ 
cfAibiwBBirt  tend»  dk^Mf  t6ntho«^itfa«li  rfaiv  aaNihmi^ 

needed  ^t'hrbmiril'ob  I  pfooA  itfnigfat'be^areflnif^' 
tbit  tho  hjmdff ai>  mre  -  anitktmzeA  by  fainii  ko  fiesfoffli  tfaor 
duty ribfiirdborering' •debts,  and  the  queetfloai  vwiieikfr^ 
tkey  kf^'  80  anthoriaf  dl  ofBecth  anfy  -ihel  interesta  >of 'thiid  i 
pensona^  the  issue  1  to  be  tried  on  these  pleadui^  wad^ 
wbether  the  koRey  kas  doe  t9  the  a^jmdies^fnot'whetUp 
tbd  pfllymentought'tQibe  thue  enifaeced,  ^  TiieliCFeib4k. 
c;>119tJ!Sii>Hytoactadv  thoC  no  suit  at  la^rt  inatilutodikgr 
the'  B8di^;i}eed  >  of  dri  insolvent ;  should '  'fnoceed  •  finthail 
tbab  ack-est  oa'niejmci  pcioeei^s^  w^ithotit,  th^conteot oflbf' 
majoff  part  of  thd  ctfediters,  given  at -a  iiii^ting?caUq4^ 
for  the  purpose.  Yet  it  has  bceii  held:  i thai  tker  Jm 
fdndBdtim:ctai  actLouibnooglM  by  the  Msigmt^Wrynviiit^ 
wa;>)aifail  hini8Qi£0f'(tbri<proirisioiiitas>it'im«tiiot'iiiade^ 
for  his  benefit)  ^A8  that  the)  ^ssi^neesi  need  iiettf«il>«u(4i! 
actions  aver  or  prove  their  autiiority  to  sue^.l^Y- 
Spencer {a)i  Dasnce  V4  Wyatt {b)»       •    f     •  ■  .   *:        >  ■ 

The  testimony  of  M:  Colift,  on  this  pbint  fitt^bnthM 
dicted/clearly  shows  that  in  the  French  t6\itts  two  cnit 
of  three  syndics  may  sue  without  alleging  or  giving 

(a)  3  Bing.  20 1.  (6)  6  Bing.  486. 
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nesBdvoBifeiiaminediloDn  ibk  (defeadaiittffcoutibeliaft'to  & 
oafavefBsfi)n  wntfiiit^el^ihuitiff/B  a^panti^ilepdsed  otb  ^. 

yl"!  rifirimiiidtiaAy/giia  ifurtheri)paTtfof  t^ibatneoon^rarsi-i  ^^^' 

tkn^ovhidli  >#is  thbrefordtmattof  torgbite  tbatijlMry  (ajjlyi 
Aa^ibeoagent)  sfated'>tbab  Gikitimm]f>i(ihb  ajbdiciJaf^l 
joiiiied)n«ia6iia}/to/y^(ltJlf>  i7(>WiijieYidrQfie)'A|ifficit9lI)r 

tiff^NSCol^diiigiliQihellaiw  of  iFrntoo^  airfl'fin^itibdinjlifiir: 
cnte  Bi|iiks>to(0ii^.'jflTk(a  no^ioinder.of  the  tbird^BJmdic/ 
oaoU^i«Othe>iitmoat/(Dnly):bdtbcfi  siri>jec[fc'idfr.aipkAiii' 
ajfwfaHiiwfctj  »asi  in  tfae^eaa^giof  exelctitoii  aodiddnuaibtiv^ 
tbars^oJlibni}damtiff&.ih6rer  lauiogoliolj.iatiM  idroiti(&>. 
Tl^eie  »inoAio9itO'ta]i5€»Abeipreaiii»|iiiU>a(K>f.8iiyt 
oWqpdkiiB  toiiiami^ithe^tfaiixl aliaU^fdB  Q£any  gDoandi for 
alpfipBgtf  thisi^soaetbe  stidotdrule  ofrEaiglishtljnKriiaillM 

QmiirbfVJi\Art9UtrongJ^)\lhe  (xna!et\ie:tprenedym<mdiwh 

ulieve'lliete.'ili^re'VebsonaibleigrouiBdsifer  pnes^ming  a 
diSBiieiiig'mientismiat  tbs  pai*it6«'i.vHere>Ahei»  isiMif> 
ficieiiti^tinlS  fojfrsi]ffhif|)FSBi[mptioii|;iiti.i6T.iiot/-to  be 
infiiriDeA  ilbati  tbe^  IciMiilJ  i  HilendMi  j  thati  it  f tke  iniunber  of 
tbe  f^vdlifo^oapabl^  i^i^' file  tingv^shoidd  ibeiredooed  "to  two 
by*tfc^dontrit'£^<)uld<b^'fiiirthermduoedto<one  by  the 
appUoation'  ofifa  teehmcdi  rule/ winch  has  not  been 
thoMrn'fd  belong  to:  the  French  law« 

The  averment  in  the  declaration^  that  the  arbitral 
lentence  remains  in  the  court  of  commerce,  is  immate^ 
rial  and  may  be  rejected ;   Walker  v.  Witter  (d). 

(a)  The  Qneeu's  case,  2  Brod.  &  Bing.  298. 

(h)  Com.  Dig.  title  Abatement,  (£.  13,  14.),  (F4  10.),  atid  cases  col- 
lected, 1  Chitty  on  Pleading,  4th  edit.  IS,  13. 

(e)  5  Barn.  6c  Aid.  628  >  and  see  Bonifant  t.  Greenfield,  4  Matiu.  6c 
RjL:190. 

(d)  1  Doog.  1. 


TSB  ■    i^CihBBBiWTEWrrYfFmUt.' 


I , 


IBM.         I 'l^cvbm  itttoynetoHHM  theiff  flsdbs  hntw  rmkm 

,-j  :A.«#aiw.  bankrupt;  md  imxirnxftoff  aadl  tfa^M.ii  u»tliilig<oi» 
FuBMiv        pMch'tfaBip'ttstHna^tai  tethfc  fidhKtyiDf 


^  Iknqiaeniiitenipie/^iMMl  ''>buu]whrairte  fkmtiakmm^ 
tnd  tke^tMmOiftiffs  haFeuted tie  gCBeriairoBdL  ^Hm 
ffdiiftrdo  Mt  diffir  Ifam  each  adier  in  mioM  sekMHi 

tlelrigliks«nd  pcywert  of  tiit  syndin  («)•        :  :         vi 

<  i  ■  I  ■     1 ..  ■  •  '     -i     ■  .  .     :.         1.  !■ 


Pa<k«  B»  aftenraidt  delmeMl  Ike  ^odgBcniof  tfa 
oourt  M  folky«n  :--^«Many  objeotioiis  wsm  tdoea  wIIb 
diM  to  the  right  «f  the  phuntiff,  to  teeorar.  'it 
oontendedy  first,  that  the  agreeount  was  not 
fitocohdty,  durt  thii  w$m  comidnod  as  «n aMtimi  am§m 
aMid^Mily,  and  that  the  afbitwtert  wen  not  dnif  ap 

I  pihi«ed«    ThinHyi  that  tb*  awivd  waa  not  mu^'fm 

auaiit  to  die  sabmbrion,  and  was  theffefijig 
Foiinthly,  that  the  plainliifii  bad  no  sigbt  to 
th^  itction.  Fifthly,  that  the  declaration  waa  art 
pm^od.  We  ha^  tonaidemd  theae  obfeetioBB^  wmA  aH 
df  opinioti  that  they  are  not  ivell  fiiuiided»  amdthat  Ibi 
role  must  be  absohite  to  enter  a  verdict  fiMr  tb^plainiili 

The  first  objection  is,  that  Uie  agreeaaent  «aa  aai 
properly  proved.    This  dividee  itaelf  into  t#o  bmaobaei 

II  one,  that  e^en  if  thera  were  no  endenoe  ofadupjcatt 
i|  orfgfnal  fn  eidatenca,  this  proof  weald  sot  ham  teta 

sufficient,  becaose  the  original^  depoaited  wttb-#i 

notary,  enght  to  hare  been  produced,  or  daarlpfoU 

giv^ii  that  by  the  written  law  of  Frmkcm  it  oould  not-fa 

j^  rettioved.    Another  branch  of  this  objoelaoa «%  tiiat:il 

wl^  )priived  that  thetie  was  another  original  ot^Stk 

' (d)  Code  de  Commerce,  Art.  600.      '-i■^■     'i''--^ 
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ilgrwMent lO'Ckisfanice ;  that Ckecofigp  wau CfBif$eMiA*       iSSMi 
af!^' mdtae^- flilid '  dot  adiniiBiiile  ui^  ibe  tnriginal mfe 


•ti 


BOBDQDtMl  fovv  ftod  wJut  lio  <suoh  QotitA  •  tvai  -glVSfb  i  •!..:.'  m&d:Amblhui 

ifawttRW-tobe  (ilaar  thM  dik  doccHMBi*  wa^iDolien  r.  ^ 
hnlrlMggd'faefoge 4  ttotery»  aad  is! thmotloreiidt  toilK* 
JwidBd-a  notaml  act.  k  was  sioipiy  .dapotitedl  >% 
safe^cntektjr 9  bat  tbers  was  Mfficieal^ mdenoewa ' ib« 
taatailiny  of  if.  (jb/ni,  tbatk  is  the  eatatiUabed  *8ige 
iai/VttitoffyidiioBgh  widiout  aay  pronabo  ^f  thd  wriUap 
Uw,  not  to  allow  the  lemova)  of  doeuiain^  m  defibaitodk 
and  consequently  to  let  in  secondary  evidence  of  the 
eoDteata,  for  suck  evidence  is  admissible  where  it  is  in 
affect  out  of  the  power  of  a  party  to  produce  the  origi- 
■alp'  and  tint  ^ras  Baffictently  prored  in  this  case  to  <tie 
aadafrctiiHi  of  the  learned  judge>  «flu>6e  province  it  was 
tKdeoicLe  apon  thia  qaeatiatii  and  tre  cannot  ^say  tibat 
Uvsdadpioii  I  was  wrongs  /-.      •  k... 

tVba  saiXNid  branch  of  tibia  objactkn  is|,  tl^  .Aani' 
atideaoa  pf  the  extsten^  of  a  dyplnrnte  arit»OiJi 
•  thit  tbena  is  an  eatablished  nde,  tbat  a|l  ortgtMJb. 
baaneounted  ior  before  seooadary  eiddeace  ^an 
iDf any  one.  Tiiere  ia no doiibt  asfo thmmi^ 
but  wie  are  not  satiafted  ihat  there  ^aa  any  such  4Mplif 
oaigiBal  iti  this  oaae,  which  had  the  aaafte  biiidaBg,: 
akid  affect  on  the  ikfenda^i  as  the  oaa  deposit^ 
aiftpaa^wd;  'the  only  evidence  of  ltd  eadat^noo^i^.  th^ 
aaprassion  '^/n^  dmihlB  *'  at  the  foot  of  ibe  agi^ecM^yit ; 
baiinhat  is  the  preeiae  roetniag  of  tbesoterni^iir:  w^iat, 
waa  'liw  aatuce  of  the  duplicate  executed  ia  this'  pas^i 
iiiihdra  vas  one,  was  not  aaade  out  by  the  avidfKiOi^ta  m4 
naitbalP  ia  thaaumeroua  croas  interrogatories  (Ai3),«M|!Fv 
MNtgr'  fto^ihewiteeas  jifttlfnli  nor  bvkdq^osjliow  whiql^f 
wiCte<readuon  thetriat)  is  there  one  wbiih  blnt4  a^tb^. 
aaiairfcira  <i  snf  other  obligatory  dopumont  than  Ibe 
Qtm  id&po$iM  withtbe  notary.  It  is  y^W]/!  trfia  tbi^  tba 
lSS5th  article  of  the  Q^  CiviUi  jequires  duplicates 
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1834.       wher^  there  are  two  interests,  but  I'iJo  not  sec  n6^  i 
can,  properly  tetlce  notice  of  t*he^'laws, 'as  k  was'^i 


and  Another  proved  on  the  trial.    The  objection  is' oiie 'striiJnsfl 

^'  juris,  and  beside,  the  justice  of  this'  case;  ab^' w^oA 

that  it  ought  not  to  succeed/ unless  iliie  exuA&m^dl 

duplicate  original,  in  the  proper  sense  b'f  that' wordf/^ 

more  distinctly  made  out  than  it  was  in  this,  cas^.^ '  " 

I  now  come  to  the  objections  on  ^tKe  mem^';  si 


first,  as  to  the  appointment  of  the  arbitiMors.' '  Ic  ii'icb 
tended,  in  the  first  place,  that  by  the  express  agie 
ment  of  the  parties  in  article  12,  mercklmts  "oiiist  I 
appointed,  and  that  the'  Triiunatde  ' Uanmerrt  %^ 
power  to  appoint  others.  This  depends  upon  the  col 
struction  of  that  article,  [the  learned  t>aroh  litre' rei 
article  13  of  the  agreement,  ante,  pi  1^51^.  '^^^"^o'ii 
think  that  the  Tribunal  de  Comm^rctf  is  resttnctyd^l 
this  clause  from  appointing  arbitrators  jn^t'  ^Mi^efijiri 
The  parties  are;  but  the  court  W  ia  general 'jpiiM 
and  it  is  to  be  remarked  that  in  none  of  ttiie  ]^r&ce^ 
ings  in  the  French  courts  is  the  objection  takdflf,'  ttl 
the  Tribunal  de  Commerce  exceeded  its  poWei^s  lA  A 
respect.  It  is  then  said  that  the  Tribwiat  de  CanMa\ 
has  no  power  to  annul  the  appointment  made  "bj  i9 
defendant  himself^  which  they  have  don^  l>y  ^e!^  ai 
of  1 5th  November  1 837.  [The  learned  'batoii  Veaif  It 
Now,  by  this  act,  it  appears  that  the  appoihtinekktbt 
foreigner  as  arbitrator  was  not  a  diie  exercite  bf  it 
power  received  by  the  twelfth  article^'  ahA' volA^'ib 
was  the  same  as  if  no  arbitrator  at  all  hii^  biei^ii'iikniil 
by  the  defendant;  and  we  must  assume  tbiig'  jViiJigft^ 
of  the  court  to  be,  according  to  the  French  Iaw,  atloai 
until  the  contrary  was  distinctly  proved,  aMOtditf^tb  ll 
principle  laid  down  in  Becquet  v.  Mac  Arikj/^  (a]). 

Next,  it  is  contended,  that  the  Tribunal  oug^  to  hai 
appointed  two  arbitrators  and  not  one ;  but  ia  time  an 

(a)  2  B.  &  Adol.  957. 


♦ 
li 


iLewect  also  we  must  afisuine  that  the  Tribunal  ue  hoxor 

proved.  , 

l^ijyhe^iii-il  licad  of  objection  U  to  tlie  awarj 'itselS^ 
whiph^it.  is  suyigcsteil  is  not  wnrrantrd  i)y  tiio  Mubini^- 
ajgn.  Tlie  awanl  lias  [iroct'CcU'il  iqion  llio  priLicipIe 
tijt  Be^ra/y-,  ii)stCL«l  of'bdii-inC.rU  [iIkv^  in'fc 
^UQ,  and  rolLiibui'sfid  the  e.\peii-.es  iiiniiivii  ujion  the 
faith  o(,tli<.'  t^ontracl,  i.vliidi  raiild  h.xw  bum  doue^ 
^warding  lo  liiui  as  dainages  liii.'  t^xjiLnJ-c  uf  con* 
^tructine^^io  new  works,  deducting  (be  value  of  (lie 
tOfXepa^,)  has  moreover,  under  all  tliC  circumstances' oF 
thjC  CMp,  a  right  to  be  placed  in  tlie  same  sUuahon  as  if 
the^fendant  had  fulfilled  bis  contract;  and  it  iy  impos- 
aibl^,  tf>T  m?  to  say  tbiit  tbi.s  princjjdc  of  ndjiidging  the 
damages  is  wrong,  ys  being  contrary  to  na.tural  jiiptice, 
DOT,  is  tliere  evidence  that  it  Is  not  cciifoi'inable  ip 
the. law  ot  France,-  indeed  it  a)(iieai-s  to  fullow  the  rule 
lal4  dpwB  in  the  1 149th  article  oi'tbe  Code  CivH-e'.^^'''' 
^^TI^^fTourth  bqad  of  objection  Js  that  tte 'jplain^fla 
cailBQt.aue;  and  this  objection, subdivides  ijse\r._into' 
sweilftl:  1st,  that  by  the  terms  of  the  aiii)ointmeiit,'t*^0 
Q^]^  pf  three  cannot  sue;  (u)  [Flere  tin;  learned  baron 
read  thq  appointment  of  the  arbitrutorsj.  The  aiisWer  to 
^ijis  objection  is,  that  by  the  liuv  of /Vi'^irc  in  auclfr'3 
CMP|»,tF,9  o'^''^  "^  ibrcc  may  do  aLi  act  aa   well  as^  one 

Chavmnii,  (e  ileat  JJetom^  «le  licnr  Ajffon,  jwrtM  en  T»  dileTiife,  poor 
nercer  leiditeiYonUnVVe  tjUSS'ii&'^k^,  {mka*m  <^«eWM 

I'lDln.  HUi  !■  iDrTeillincc  dc  M.  \epopiCi>ya\aaalt." 
VOL.  IV.  a  E 


loint-       TJL 

-     -         AOVON 
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1834.       sepanatelyy  and  that  is  distinctly  proved  by  Jf.  CUb. 

*^"^      2dly,  It  is  8nid  he  ouglit  to  have  die  previcnis  autlio« 

and  Anptlicr  iity  of  the  Jttge  comfhissaire.    They  are  directed  hy 

^*  the  appointment  to  act  under  the  sur^tiOmif&e  of  tfa 

Jifgf6  commissaire  by  article  49S  of  the  Codt  de  Cm- 

merce^  but  M.  Colin  f  roves  that  diey  may  htiag  tt 

action  without  his  authority,  for  that  is  tlie  eflGeot  of  K 

testimouy ;  and  though  the  d^ndant'a  wUneas  Girmt 

gave  ovidence  to  the  contrary,  it  seewaa  to  anbiuftorij 

to  ,ttu8»  that  a  syndic  would  not  a^t  properly  in  d<»i| 

ao,  not  that  the  want  of  previoua  diifectiotie  ^M)iiM  avoid 

the  act  and  constitute  a  defSsnoc  to  this  action';  add  diis 

is  in  conformity  with  tlib  principle  in'  wUch  the  case 

cited  for  the  plaintiff  relating  to  actions  bveught  &j 

assignees  of  insolvents  in  this  country  weire  decided, 

Sdly,  It  is  insisted  that  by  the  law  of  Fraffe&,  Iwocamol 

maintain  an  action  for  the  debt  due'  t6  (be  batdmilpt 

and  this  also  depends  upon  tfhe  evidiieilce.     That  al 

may  sue  appears  by  articles  403  and  499  of  Ad  €6A 

de  Commerce i  both  given  in  evidence;  tiialrtlie  botdMpI 

is  deprived  of  the  administration  of  hia  efiects,  appear 

by  article  41<2,  also  read  at  the  trmi ;  aikt  Jf.  tloSi 

deposes  that  two  have  the  same  power  to*  act  uah 

this  appointment  as  thrce^  and  there  ib^  no  evidtfnM  t< 

the  contrary.     4thly ,  It  is  insiistcd  that  if  two  can  bA| 

aii  action,  it  is  a  condition  precedent  upon  the  constinic 

tionof  the  instrument  of  appointmerit/  thit  thetfahi 

should  be  absent,  or  should  have  objected*  to-  the  at 

done;  and  that  there  was  no'  proof  of  eilhtfif  onrcmii 

stance  in  this  case;  but  wd  are  of  opintonfthM^tUs'iioah 

be  to  put  a  very  strict  construcdon'upon'Che^term'df  tb 

appointment.     It  seems  to  us  that'  the  act  Of  two  oalj 

sufficiently  implies  the  absence  oi'  want  of  <ionsttlt<i 

the  tliird,  and  that  the  effect  of  the  authority  given  h 

the  appointment  is,  in  substance,  to  authorise  twot 

do  valid  acts  as  to  third  per?(pns  without  ihe  other 
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Mt'^aw  ih  -feet  pi'6Ved  that  by  the  law  'H(  France  1884. 
oito  of  the  ftrbitrMoi*ft  Wiiffht  ftc«  If  thd  othet  t#o  We¥e  ^^^^^^ 
'tb^cMt  or'  not  conw^nting,  but  that  they  should  Viot  *  ^Vi«  AnoSier 
«tt  'witbMit  the  absence  of  or  irant  of  <?oYisent  of  thAt  .  'o. 
•rtrtr.  Lastly,  it  is  saW  th«t  though  two  teay  act  aW 
>briB^  ig^  «ctio)ij  y6t  they  nniBt  sute  in  the  nAAie  ^  AH. 
•Ko»#  «h«<6ffi»t^t  bf  the  testittw>tty  of  ^f.  CoHfk  is,  that 
Iw^Ms^  mft  in  /^Hy^^trithout  r  HriM,  a^d  tb«  M4«\e^s 
fee  tliertMbndant'i^t^ed  not  prbvfe  th^  coiitravy^  atid  th\&re 
Mehdft  no  rdttsom  ^hy  it  stioiild  not  b«  so.  Thl?  pn^^ty 
4n  lM«flfecl»  of  thid  btmkntpt  ddii^  not  nppeat*  to  be 
Uttebhltely  tMMsfeited  to  the^e  syndics  in  the  way  tHftt 
diosebf  "i  iMrtiktupt  tx^\n  this  idMntvy  to  ft^sigM^tss; 
)Hlth  should  seiem  that  th«  syndics  act  as  tti!ihdatories, 
>or  «gents  for  the  creditors,  the  whole  three  or  any  tWo 
ortane  tf  thtstti  having  the  power  to  sue  for  and  recover 
the  debts  in  their  own  names.  This  is  a  peculiar  right 
of  action  created  by  the  law  of  that  country)  and  we 
Ihifik  it  may,  by  the  comity  of  nations,  be  enforced  in 
'this  as'  much  as  the  right  of  foreign  assignees  or 
feieign  corporations  appointed  or  created  in  a  different 
%ay  fiVHn  that  which  the  laW  of  this  country  requires; 
Jim$ei^  West  India  Company  v.  Moses  (a),  Naiknkal 
'toamk'qf  St.  Ckarles  v.  De  Bemalet{b)i  Sohmons  \. 
Mo$s{€).  We  do  not  pronounce  an  opinion  whether 
this  objection  is  available  on  the  plea  of  nil  debet,  or 
craight  to  have  been  pleaded  in  abatement,  though  we 
weve  Biuck  struck  with  the  argument  of  the  learned 
'ooonsel  ftir  the  plaintifFe  on  that  pointy  for  we  think  it 
>i»iiot'«tiiUfl{bIe'  at  qU  upon  the  evidence  in  this  case. 
''  Thefifth'head  of  objection  is  that  of  variilnoe ;  that 
the  award  is  «aid  to  be  registered  in  the  Tribunal  de 
Commerce  instead  of  the  Ccfir  de  premiere  insiance^ 
but  the  ahsw^  is,  that  this  is  clearly  a  surplusage. 

(fl)  i  Strange,  6U.  (h)  1  R.  &  Moody,  190. 

(c)  1  Hen.  Blackstone«  131. 

3e  2 
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1834.  l^he  sixtli,  tka«<the]«'tp  ^'va^uMae^  bctodse, 

^"^^""^^      ]§<averred  «o  be  d  biskmpt^  iw)her^aft-  hflfbisnif  mk- 
and  Another  soW^nt  in  ^^meUit  (h'JoiUUe  ;"  bot  tBiaid 
,,,  ^*  tirely  upcmthe'argunkemthiit  the  JBmglikk 

)ru(^t  neoeMivrily  iaeails  me^ULtne  as  dwuFfcoM-nipv- 
roii^«>,' which  it  does  hdtf  and'ittis/toibenDbsrirU/ll^t 
m  the  English  oi^py  of  ithe. appointment. of ^sjpiificsj^ 
woT^faiilite  is  trahdited  Uaikcupicgruv^TiM^diKill 
the  objeetiotiB  to  tlitt  plainti^'si.TigfatfivilBdcaffar;^^ 
thitik  thak  >  tliey  atie  hot >  rnJ^b  (founded//  aULftUt^lk 
action  i&  maintainabloy  mtho«it  attrilii  i  tif^Ltoihag  aati;of 
any  of  the  f\rench  oootfls  the  BaBie(fiNxte>aft  JfitfacyiliHl 
been  judgments  be^een  the  Itt^^atingj^aiiiuni  jfn  riii? 
The  third  count  is  that  adapted  ix>  the  pUniiff'S 
case.  '  " '  ■'■■'     .-.•  -i.i  -     ii;  -.mA'i 

See  the  Viiitect  States '  jiAJgc  5f4)ri/*i  Comroenlaries  01/  {hi  Y'ii/iBit  V 
I.flW5,  pp.456— 515, 800,  Boston  U/«.'lWi;    ^'      -'I'-i' v..i,    -iM  ■_- 

•  ;;■■■■•;■■■.        '         :"'.'     Hi  1.      '..i{j    'it«  Til »:: 
■  rf-rrhtTTTTr-^it  inii   inn-    •i.rrj.it  ir>rrif .': 
''"  ■•":.;.■  •  /'    /  >u?     t.    ;:..»' 

....       TjPI?ETT5  iffty«i^%^<  HjPANKt^',  I   ni    SrOM'JA 

Thoupji  a        TNDEBrrATr  S'  assumpsit  Tot '  "biikrA  'and'1(ilf|U{g. 

debttVomdc.   A  _pieas:thcgenerdlissuc;andslittitei;i?h^^^^ 

plaintiff,  larger  At  tlic  trial    before    vaugnan  15.,    at  the  sitniigs  at 

in  amount  /-f    •777    7/1     i.   rr*r'     -x         ■  '-'j.  -     «'!i^'  I'v  ^fi^JlJ  ^Wi I '''«■• 

thanasubsc-  ^uild/iali  liist  Hilary  icxm,  it  appeared  that  the' son 

qucnt  pay-  of  the  defendant  was  an  articTed  clerk' of 'tKfe'^platiiBtf's 

proved  to  partner,   and   boarded  in    tlie  piarnuff 's  ^  fanaily ^'itom 

We  existed^  11th  ^/,r/«,sMSJ25,  to' the  llth' memi^'*  fgg6/'*thc 

vioustosuch  plaintiff's  demand  was  for  the  balaiice  uiie  on' thb 

payment, and  ■  .».:'m»    ■     >,r! 

no  other  account  appears  to  have  exist&d  i)etweeu  tbcm;  th<$  mere  .fact  pftbe  pay- 
ment of  a  sum  by  defendant  to  plaintiff  is  not  enough  to  take  a  case  out  bnhe  statute 
of  limitations  without  some  evidence  to  satisfy  a  jury;  first,  that  it  was  a  payment 
of  a  debt,  and  next,  that  it  was  not  the  discharge  of  a  balance  due,  but  a  payment 
intended  to  be  applied  to  the  part  discharge  of  the  particular  debt. 

A  defendant  is  not  entitled  to  a  rule  to  enter  a  nonsuit  on  a  pqint  taken  at  the 
trial  and  afterwards  approved  by  the  court,  unless  the  judge  at  nisi  prius  gives  him 
leave  so  to  move;   but  can  onlv  have  u  rule  tor  a  new  trial. 
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XlVP^TTS 

>  f:  ...P. 


t/»atfnd»i  vateicifjdd/L^erf<irtnii«iiL>  .ili>p>  Mincc       1834. 

-afitcl  toiAt  «>di^es^tb  tike  iphimiffiK^f .thifft^^Qpunf^-nilL      ^^^«^- 
'm^nk^vWiBto^^ictea  aa  agent  ofor4ba>defiitWiftn(^>ir>i  }^&s 
tprf6i{Uv'bjp.dDi  Mckitoy^iit  I  his  >  caahri)Q«hi  tbailrll^  iMNiion 

IjpfeiDtifl^od'iaccati^i'Qfltiibt  iGkfe(Rdanit^ihesy6oi(^U^tad 
^ajt'idieidBfeniadt;^  Rra^  flresaiU^  alt  i  thei  titnei  tiic)  (Cheque 
'niftsiUiidad.  ateii)toiibel plaintiff,  ^  but  beidicL  riot  know 
lonivbaftlAcdqQHbijitJTras  jpaid^ «ad(hadi  noj;iiecolkoti0n 
I  of  lavyi  bthesD :  dsoiAiisteDce  tb£  the;  tratiMaoHoiii  i  bUht  fimn 
this  memonan^tiinih ;?7^reiwa6  )iiO'»|>CQ(Kf>iQf  toyiOther 
.sttBlr«llqnoiJdy(llabuigj;beelk;i|iaid  bgfitbei.d^end^tit  to 
the  plaintiff    since  November   1826.     Ludlow  Sesjt. 
fo0!  A»<lfeftii8Einty  contended  for  a  nonsuit,  as  there 
was  no  evidence  of  a  specific  appropriation  of  the  10/. 
to  the  account  in  qu^^tioui  sq  as  to  prQve  p.  part  pay- 
ment of  the  debt  in  question  within  six  years.     The 
learned  baron  said  that  he  shoukLJeave  it  to  the  jury, 
that  if  they  were  satisfied  that  the  10/.  paid  by  the 
witness  in  18^^a&'  appK\6ab!e  -tb'  tfats  particular  de- 

;?Ri?^^i^*!,?!f'  ^7^S"9^<^^  f;  ^^^^^  vjop^,.y^\Yc}]  jWpuid 

^upport  .the  prfseni  action,  ^nd  added,  thajt^  wh4re 
the  existence  of  sev/^al  accounts  is  sl^own,  a  g^uestipn 
xpi^t  arise  on  what  account  a  particular  payment  was 
'Bude^^biitra^be^e|tn^rf  lyas  no  evidence  of  anjr  other 
aocoupt  betwe^  the  parties,  tl^ey^  would, naturally  con- 

.^^^de'^^tj  it  ^^s  mji^e,^  account  'of.  tj^e  boar^'  ,  t^e 

and  the  learned  judge  refused  to  give  the  defendant's 
^iii&AMvii  to  Tttovci' tb! enter  d  trtjttsuit. 

»lilJi:T<i  ■uiTlii  flit.   vi.  i  .'.    >A:::    <     ';.  '■■■.  ■     .■     .i  ,     .  ;    .  ■ 

PHimvr.q  ii  '/;7/    V    irdf    i--'»    :  vul;    "   /t-   •'.-  "^    .  u,  .*».     .     ».-  in-   in  >ili 

•"^'■'l:il.ifcm;'3fiF^.  «i;'%^,tew.  obJiavifid  ,  rul^^tp  set 
"Ulde  ibte'tetfdict  Md  enter  a  nonsuit  (a)j  of  to  have  a 

(a)  See  p.  780. 
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1834.  new  trial>  on  the  ground  thaA  tWi  jiHry  thoUgbTik; 
must  necessarily  apply  die  pajment  oa  4rth:.4^|NH^ 
ISJddto  tome  pre-cxiating  debt^.and  ibeiefivieA^ 

UsAKE.  ijiQ^  '^  y^^  made  iip  respect  of  the  onlydcbl  ibst  hid 
been  proved.  •  But  there  iraa  aa .  oivklaiitf^.  Aik*\hM 
were  not  other  accounts  between  the  parties ;  and  efeo 
if  it  was  not  necessary  for  the  plain tiA*  Co  'pinif  e^lki^.be 
should  have  shown  that  the  payment  was  made  os 
aooount  oi  in  part  payment. of  »  larger  auio;Mai|NMfr 
adautted  hy  the  defendant  to  havtt  heon  >dii^  Aii  him 
as  tlie  bare  payment  of  a  sum  oi  tnone^,  mMmofoi  m^ 
evidoace  to  apply  it  to  an  existing  ^ebt^  ia  noLcnougk 
to  take  it  out  of  the  statute  of  luaitatMOs ;  Gmcam^^ 
Foster  {a),  Martin  v.  Knowia{i\BriffstocimxMiSmtkich 
Long  Y.  GrevilleiA),  Kmmtt  v.  Milbonhie^^ 

Keliy  showed  cause.  First,  in  the  abaance-ofiothsf 
proof,  the  inference  is,  tluU  the  \Qi\  was  paidoMi  acQonal 
of  the  board  and  lodgii^  of  the  plaioliff's  ^. 
Secondly,  as  a  debt  of  25L  was  adnalted  to.  oxiA  is 
November  18i%>  and  no  other  account  appeavs  betwees 
the  parties,  and  10/.  is  the  only  sum  proved  to  ham 
been  since  paid,  the  jury  ought  to  Jiave  taken  |t:la  be 
only  a  part  payment  of  that  larger  subsisting  debt^  asd 
if  so,  the  case  is  taken  out  of  the  staitut^^  At  tbe  tswi 
the  only  point  contested  waii  t\\%  exi^teiio^  of  Vfn^ 
other  account  to  which  it  coukl  be  appiioEible^  4M|  M 
was  not  pretended  that  this  payaient  vtsfi  the  sdrio 
ment  of  a  balance.  The  onus  lay  on  the  clefiapdUflt  Id 
prove  the  payment  to  have  been  oa  aooeiml  of  apokber 
demand.  If  there  had  been  no  plea  of  the  statute  tf 
limitations,  after  such  evidence  of  a  larger  8ttm.liawg 
been  due  in  November  1826,  and  the  payment  of  IQL 

(a)  3  B.  &  Ad.  507.  (d)  3  B.  Ac  C.  10. 

(6)  1  N.  &  M.  4^1.  (e>  8  Bing.  SB. 

(c)  Ani€y  Vol.  111.  145.  . 
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in  ISSStgibedekmdaut  could  not.  have  iosisiedcoi.any       18S4. 
preMttptkfii  that  the  reat  had  b^n  seltkd^.aMl  that 
the  101.  ]Nild  wa6  in  payment  of  a  balance^but  ntot 
havepvoted'  the  nest  to  have  been  paid ;  nor.oaniany : 
audi  'pvMkiaptioa  of  payiaent  arise  oa  thesd  pleadiiige*  • 

Jjudhic  Senrjt*  and  Petersdorff  coniti,  were  atoppod^ 

-*-'  ■•'■    >  .  ■         !*!l  Ji     11 

<Par«s  B^(ii)-«The  difficulty  in.  this  case  ia'  to  jdia* 
co<vef^  the  materiafe  on  which  the  jury  foandthfa  totai 
bhA  m  pwrt  payment  of  a  pre-eaisting  larf  er  dthki  aa 
wlHi  fequieite  to  take  the  case  oat  of  the  statute  of 
liMitatioiid.  I  cannot  see  that  the  payment  of  the  KM* 
by  the  defendant  to  the  plaintiff  within  sii&yeassy  wa#^ 
under  the  circumatanOesy  sufficient  evidence  td  go  te  • 
jury,  that  it  was  such  a  part  payment.  For^  to  take  the 
case  out  of  the  statute,  it  must  first  be  shown  that  the 
part  payment  was  made  on  account  of  a  hirger .  debt ; 
the  principla  on  which  it  takes  a  case  out  of  the  statute 
btiog^  that  it  admits  a  greater  debt  to  be  due  at  the 
tone*  That  is  not  necessarily  established  by  the 
base :  evidence  that  102.  was  paid  to  the  phnntiff  by 
a  third  person,  on  account  of  the  defendant.  Neat»  it 
ttuat  be  shown  to  have  been  a  payment  in  part  dis- 
chmpge  of  the  particulav  debt  sued  for,  but  there  was 
here  no  proof  of  the  application  of  the  10/.  to  such  a 
purpose*  It  was  said,  that  as  there  was  no  evidence 
of  any  other  debt  due  from  the  defendant  to  the  plain- 
tiff^ tlie  jury  might  be  warranted  hi  concbdang  the  lOiH 
to  birve  been  paid  on  account  of  this  debt ;  but  it  did 
not  appear  that  it  was  a  payment  on  account,  and  not 
of  a  baknce;^  nor  was  any  acknowledgment  made  at 
the  time  of  such  payment,  that  a  gveater  sum  was  due. 
Then  if,  from  what  passed  at  the  time,  it  could  be 
aflSrmed  to  have  been  a  part  payment  of  a  pre-existing 

(a)  Lord  Lyndhunt  was  sitting  in  equity. 


larger  debt,  it  would  take  the   case  out  of  the  sUtute; 
but  in  the  (obtoofe  lofRsweK  {inMi^.>aJtab«l*«Hbl  miat  be 


IS  not  fiin.  admiscion  of  aoy 

iw(j  .T.iirii(  -v'/r^. -J  >ji'i^i' 

irave   that  the  woote 


,fni 


sum  due  wis  then  naid,,    Ihe  questipn  ib,  woo 
prove  tl 


je  wis  then  naid,,  Ihe  questipn  ib,  woo  is  la 
prove  tl'i'e  affirmative  :  Now  Tt  the '  aenerd  Issue  onlj 
had  been  pleaded,  tli^  plaintinT  must  "have  proved  "Utte 
debt;  nor  does  the  plea  of  the  statute  of  limitatiou 
exemp^fiun  from  tlie' necessity  of giifiirg  sunUar ^rooC 

GuRNEY  B.  concurred. 

•       ■■"    --i        iiwi^-nt-p.   '.lU    nr.,,<i-      '■=     '■ '■ 

''ill'   Wi.;- "'    i-*il      If'-;'     !   ii'iiji. 'liiriL  j.li   ijii'  i'li 

Per  Curiam.— T:\)e  rule  must  DC  aUsolute  roi,«iiev 

,.v''-,  I"   ti'i"  !,'i;i  -I'l'J    ■IJ--I   'ii    'VI  ■'■J   b  ■!  ■'!"   ■> 

tnal  only.     A  party  cannot,  hav^  a  rul^  to  enter  a  bob- 

suit,  unless  leave  was  reserved  by   tne   judoe  ao  to 

.  ■!■  '-  I.  ,   mij-',  i»jjj    '^iu    /.!  ,/ln  ■iiiijj.'Ti  iPi]  ■: 
move ;  for  the  pU  ntin  had  a  right  to,  refaSe  ,to  be  non- 
..    i-    ..J  ^.-jlll  li  ..mi.-ialo  I'^iil  '"''•, '^  '-'-       '"'•■'  ■ 
suited,  and  insist  on  going  to  the  jury  (a). 

Rule  ^splute  accortJingif. 

a  Y.&  J.4a0f,  .Sftfjffrd.y.  a,^r  (JJilVflfti-Q.  §.Wl6-|jttS  ;.ft«b* 
n.NiKi.  2  Chll.  11.  271i  ATafHrl.  r.  EUii,  1  Man.  Sc  R.  511.  513!  &Mf. 
£en«lifV,  a'M.'&'P.  i)l."'&iririti'e  InVihu'^t»Atii^i^i4tuSk>% 
iiomuuci,  iiid  tlic  jiiUt^  IM'diMMM'fM'juI'i'io  fir^'kV^ttct'^riii* 
liini,  the  pluIiu^fT  iwght;.Mvntci>d<Ri]  «.Ult  ^;tSce^tha»J4t  wltftki 
woulj  be  deprived  if  Ihi  copil.vipre  W  Ofdtr.* no^u^t  ^  ]f}|^er^,f^ 
out  Icivc  given  at  ihc  icial,  |)cr  Imd  F-llaibormigh,  1.B.&  AM.tSt:  bat  in 
GdnMt.  ;ti>6u«.  8£BSt|3aO,'ei)ii'lii'.'  A'>  to  the' pon«rW  •  Udgc  ii  ■■ 
prius  in  art  Dndtrendi-d  na>t.  M  «i.n>uli  ihs  filirfntiff'di^'kVlilAifMbt. 
will,  leave  lo  move  to  enter  o  verdict,  see  Truthtr  t.  Hntm,  4  B.  i  Cf- 
«1.  1  Ticid.  9ili  cd.  MO.  904,  &C. . 
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'pRESPASS  for  breaking  and  entering  the  plluntilft^^  Sndt&4 

suft  propn& 
absque  tali 

welluig-house  asr  tenant  to  the  defendant  Nye,  under  pieajustifjrmg 

ncfl- iiLShJiffi    >.»,/^  ,\0f    to    !fi  ;.ii.v.(f    >«l.t    '.Ji:    ' o 'J '!>/»  an  alleged 

a  demise  at  a  yearly  rent  payable  \quarterly,  and  tpat  trespass  in 

I911RU1  Ji^o<-nq   -J    iii'jffi/f.l      Jcl.jJ^  i;»i.'.  .iT' .J     '«•  /.u"    ^;.i.«:„;„., «« 

rent  for  two  qi  arters  became  due  and  was  m  arrear ;  ™^™>"jn«  » 

/OR   1q  noi<^nti.jii  jfi^  J»n    -i    j*.-/  V^W^'W"     •.'•"»'  landlord  under 

wnerefore  J.  iVye  m  nis  own  rigat«  and  H.  tlarris  as  an  interest  in 

•»li!i-oiLw  >i  iiqU^'iJiJ'  U'l'     «5.n;/i    ivji\i  ^^n  /i^v. '"  =  '.   rent  in  arrear, 

wnich  &Co  io  distrani  &q.    Keplication  de  injuria  sua  is  bad  on 

7lfiO  au-'.ilit.r-iM')-     -iM'    If    ■/'»•  *\  ,yiJj  :it|in«    *:.    -./"i',  general  de- 

PWir^*    Grener^r  demurrer  and  jomder.  murrer 

^  If  a  plea 

-siTpiJlijIfiiil  to  'Jill. J. I     ^ii^     V  J   •'.;     'li!       .  ■'.,  .  I  •     allege tnat the 

Comyn  in  support  of  the  demurrer  was  stopped  by  plaintiff  held 

'  the  defendant 

under  a  de- 

Kinglake  to  support  the  replicition.      It  will  be  JS^'^ffi?'' 

said  that  the  replication  is  bad;  fi^st,  because  it  has  plies  generally, 

*fjn  iw^fji  ^hiU^^T\>^.i\  ^.iiu,    >■    I    >^  J         ^4•■'^■'•      -^    I  thelawpre- 
iot  onered  to  put  m  issue  one  fact  only  of  several  ,umes  that  the 

because  reversion  is  in 
'  ;•  •       >       the  landlord, 
,^  interest  and  that  there- 
in'lan^.  ^*As^  ^o*  the  iirkt  o1)jection,  if  there  are  several  '?'?  ^®  *?*  * 

matters  set  out  m  the  plea  which  all  go  to  make  train.    Any 

up  ope  subject-matter  of  defence,  the  replication  is  ^^'u^ji^*? 

vHtiivTpr.  O'iTT'^y'W     l/J^  '      ^       T     .1    .  the  landlords 

good.^'  Bardom  v.  Seloy  (m  error)  (a)«     In  that  case  reversion, 

11     «         •  M  •       1      should  be 

all  the  cureilln^tanoeB  of  excuse  were  set  out  m  the  ^^^^  ^^  ^ 
aVoirr^,  jirid  thfey  resemble  those  in  the  plea,  except  special  repli* 

f^ifej"?*^^^^^  *^'^  under  legal. process,  '^''''"' 

iv|li^flyd«  .0f  uiider  the  common  law  right  of  a  land- 
loud  to  distrain^  and  that  here  an  interest  in  land  id 
cUiiteed,  which  was  not  the  case  in  Bar  dons  v.  Selby. 
In  tide  re]port  of  that  case  while  in  the  Bang's  Bench, 
Pal/ie^f^  J.  there  wys{b),  "  The  cases  oiJRobiMany. 

(«)  AnU,  Vol.  III.  431.     See  5.  C.  3  B.  &  Ad.  2. 
(*)  3  B  &  Adol.  9.  and  CngaU'i  ctac,  8  Bep.  13S. 


i  •   ■ 

18S>fr  ^     ^l^^  ^V  ^^  Q\JBrutn  tw  ikui(m  (j&)waDe  awthorities  ik 

^^"v^^'     sbovift^ajbl ithtti  d^plkuttitotcvMbt  Miofefecldd.:>ta,>«li 

"1^.  ^      aQfloiinAvof4lS|puttbgiiDih8ue>66Vfl»alfiuitsitiroT^ 

NVil     ""sevvrdbfiibtsiab  fui'ii  issue  leoilstitate  oiia  ^potmndmi 

defe^fee^  «kiGl)>48  H^eekis  to  me^  thdy  abBajsi wiH  wboee 

tbl^  ylea  is^  ^opexfyXpIeod^^  \  iittvFe¥^  Ui^dii^votisv  tfaqr 

tbe'pk&iyfiUlibefdmiUt/!  olHcrfe,  tiioii|^)illia  pj^a^ai- 
voIte8)sefeBilfcidts,!3ietfl1]ey  amowit'OidjDlb  oMfibiBi 
of  eiDemb^namtljpya  tight  to  ^distciAi.  .'Seiso'tidly^k  m  ift 
o^eetion^to  jthe dteplioaticMi^  that  it  jmtemissiie  aaipjH 
terest  ID  laddi JDCoau&e  isuffideiiir  k{q)ears<uith&fidadr> 
ings  lbs •  the  ctiiUBt  to  give  ju^m&t  ^'  lUiGkwditigl  toi tk 
veryTighitiof  th^i^Use;'!'  andthen  sinG&thefstd^/  4i4te« 
c."l&iswulii(c)^  tiie' cwist  mil  .not  regAidjaQy:dia[iM& 
feolioii  in  Idite  pleadingv  unless  it 'is  dpedalgr  denMODod 
td4<  ;^il£cbrxo»  B^  iSoppose  a  matter  of  iveotd  (c^  te 
have  beto  invol^d  iUthe  defence,  whick-  wpuU  xequin 
a  difibrestimodeof  t^iali  and  tfiat  tfae'tepHcatidki  iKisai 
hdiey  de  inj  ori-Avgenerallyy'  Irould  that  be  <  substaioe  i  or 
fom  nitiiiii  4  Ami.  c.  16.  ?  In  SeUy '  v  Bmrdtmai  {e)^ 
Lord  Teuterdem  who  differed  from   the «' rest  i^  die 

;(i^VBiin.Sl$,  (&)  2B»;&aM0.    .  >  :  ! 

(c^  {fyhic|i  ^^cts,.  .^at  where  %f\j  dctnuirar  sfafrfl,  be  jfj^^pprf,  th^jjajl||ps 
sImB  proceed  aud  give jiidgnent  i^cording  a^  the  very  .rigii%«ir  tUe  'c«i»e  wai 
maUerin  law  shall  uppeir  unto  t)iem»  withoat  regarditie  any  impenBc^MB^ 
oittiMibii,  ■  or ^fetit  }n  •sMy  writ;  rctulti,  'plami;  or  ded^tion; '  -or  UUer 
pkaMtBg*  prqoqsfi^crpoiirsCjOf  proc^iling  ^httso^er,  cacept  j^btmofi^ 
which  the  party  deimirring  shdl  specially  and  particoMy  fet  ^ow^  a«i 
txpfaas  togedier  with,  bia  demurrer,  aa  caoies  of  the  fame*  notwitlialHHiiag 
that  audi  imperfiecUoii,  omission,  or  defect  might  have  heretolone  been  takes 
tott^iaMftterof  Atil)sU«b«,  and  tk^t  |iided by  ^e  stttt.' !e7  B/tki eollUM&c 
90iu«u0Viient  nifitli^qppear  in  the  Mid  p|ea(dn)j^  ttp4h  which  like  eooit 

{£^  Ae  ta  JViridtn  ▼»  HM»»  S  Lev.  6$,  whereiD  an  aetioa  of  tmpMa  the 
defendant  justified  an  arrest  under  a  writ  and  warrant,  aDd  the  repiicatioo 
de  injuria  was  held  bad  on  general  denitsxer.    See  po^  71I9. 

(e)  3  B.  &  Adol.  16. 
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court,  does  not  treat  it  as  maiter  of  foAo^'  aMkllie  ^bi0]6^    ^*^NlVi 
judges  only  8#^  tbattbagr  faelib<MM|di  tsyi(tb»i|^re«e<i<   ^^<^^|^ 
dents.]    In  aU  the- oases  in' wbioh.4ihte<4|He6tii>iiiili^        I^ye" 
arisen  mu^  the  stati  4"Jlauu  c  i3j  qjt  Jiaa^^bikkiKmi-*^"      ^W^^' 
speeial  demumeiu    C4ifpw^94  MmiJUi{(E4f^i€atimfiili'J^A» 

O'Barimn  v.  iSiuran  (e)>&U9i  Vi  :fiKrciaMb(/X-*:^C^<^<^''*C^ 
>rati«  Cjf)y  nthioh  wiasdedided  UriigianochllidenKrfqMil) 
wasiiffiMo  the^fitat.xfvf  .i^fi»«  <  [ijov^  LijflMticnii'^Bi^^ 
But  it  wagiafter  S7  uEli&j^«'(N&;'fiaiid-4^lli«aScdMidBio 
on  general  denuHiwdry  ^  8bowa4lial?it  «  abt  ai6ieitta|M<  > 
tep  qdotm,  hut  of  pubstaac^y  or  itJVQnUijha^eibeeitvi 
within  that  statute.]    Bat  tbeire.  a|De  woods  ^io' tbeoAtaii^  >  > 
of  ^»n.  which  arenot  iii4he  8tat^of>dE&l*»!aaditfHfaa' 
passod  to  inclwii^  *^  suab  iiapeffertian^  iNQMiiona^' ok  • 
defeQl8»  aa  K^ghttbereto&se  h^TOilbeu^  lAoo  tQ>ibe>) 
matter  of  substance^  aad  not*  pided  b^  ihadatlilJK  q6; 
Eli^nbetL    [Lord  Lymdhmfsi  djBi  •  •  But- « •  tbfti  s(»h  i 
tute  of  Ahu*  oi^tera  o£  form  finlj'  ave  eimiissaMdU^' 
If  the  demurrer  to  Iba  TepKcatUm  ■  joiy  >  be  (1hi!<smw^<  i 
the  plea  is  bad  in  lawv  because  it  does  hioljstete  maf>' 
reversion  m Nye^  and  tbtceCoHQshovs  noiigklSB  laai( 
as  landlord  to  distrein.     It  is  the  duty  of  the  d^fiendant 
to  set  out  in  his  plea  a  title  which  the  tenant  Is -estopped 
from  disputing ;  but  the  tenant  is  not  bound  tc^  ilAwil 
more  than  a  right  in  the  landlord  to  jprapt  th^  l^a^ 
which  he  holds  under  him :  he  is  not  estopped  from 
disputing  that    he    has    wxy  more  extensive    right* 
Preece  v.  Carrie  (A).  ' 

Comyn  in  reply  on  the  last  point.  The  plea  is  in  tbe 
usual  form.  Though  posMbly*  ibo  landlord  may  not 
have  the  reversion,  the  presumption  is,  that  he  has 

r 

(a)  Will€5,  52.  (6)  Wllles,  99.  (c)  WiHci.  «».' 

{d)  1  B.  &  P.  80.         (c)  «  B.  &  C.90S.        (/)  S  B,  &  Ad.  «; 
{£)  3  Lev.  65.  (h)  5  BIng.  «4. 
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1684i       the  freehold.    If  the  landlord^  XULht  has  determine 
^^*^      that  question  should  be  raised  by  the  replication. 


and  Another.' 


i^^l^il..      Loiti  MitoaiJHBWTCofl.fc«0aorti^3fflritopoifal7^ 
no  dttiriMroibcMeiTOvUdacteMfy)^^ 
:.,\  additb«'S0plidatJbiv^]ff  tl^drQfiMUh^bnli^dira^ 
;;'  rer.tA9t«liie4£4niiV^fl6,i»^i«titfhtiiiito 
.  !i  oinkslonywteoctouHibi^t^iihi^edUUtdDpaM^ 

I  •  >7  the  ewiHr>slHdtf8cyQ  3Jadg«qeit/aic>Mrdi«glntiBicM« '<t 

,'';  right  of'tbe  csitffl^  irithcad?  Te'gaaii^ikm/li4kch^iaift 
I  ''  fisctiona^  6adiRnodspiir'kl)efi3ctB/)di'  tBijifotlicr  nulbter 

.         tite  tfAaiimtikraJve^aefil^thB^qaiiie^vhdllribqiei^^ 
i  ^knmiand  shdvvtevfip^faahBe^oCdbfliiarers/fh  SUbltfeniM 

j  metif  i^  tfabrefsxk  lihotodf  te9ldito«diiraentBAcip4hHt& 

'  ti6n«;  ^kn^A9SSf  orctiB^.mM^rfi^f^^  ^kayHSkeramttgi 
I  H.  whfckNUris'canbo^te  siklilb'Jbe.^'^-tT)^^  \>\>\o4\?.  ^n{^V>tri^ 

it  aCtttds  fliot  thr^phtintiff  hddN^tbroliftulKdiM^^cpPftiS^ 
\  .'  tliAe definidarifriiUj^,  infidep.aJoeUKihidbB^^ 
t;offir(d);«hepaiilthr€lii^droh  tdhvMi^ 
Mhreinibli.wa&iavBedlb]^  epscial  jplea  ml1>dlh(l>(tfce>il0j 
nisaiH)^  n(Tiicjrd<k4lra^ibfrf^ 
lofd^tbidistfaid,  fodbherKin^is  do  Aor  oliieflL:pMl]f)J 

be  done>  it  niifttftk  byyvlpddaUefU&aAitet^io'to J  10  ' 
'^yr  (li,  ofh  F)otji)?  noiJin/ilo^b  o(ft  1o  Jnuoo  i?>7H  oHT 
I  Miit  foOn  110/I1  ()ii£  .^o-'AndgpitaitifiMr  tUciiiefHiiilili 

■1  .iia^l   iLO(  ofli  III  u(?Jx?V?*°»M  no    oy'j   toSit.  mi^ 

j,  (noliui.i;!  -loivjqiy^  i  ill  rirv  hoo'i^^c  JruiLnoioh  odi  Oj« 

f  -•^•'''  tp,07  n  'io8*o1trjjp  oof/J^o  nn  t  e  i6i  ^ihr  01  .rm 

a  J' ';x.iofni)'    l)rs>  oifj  y^^  /iOJitni)^  rrnoj  Lfiia  Oif)  (••» 


SiMPKiN  agatftst  AsHuJlsT,  Gent,  one,  ccc.  Vm-_^_j 

A  SSUMPSIT  to  recover  40/.,  the  difference  between  An  und«r- 

i  iheATBlueiaf-fikAdteflCtediheLiiiBWiaidf  hjT  tho.de-  i"^^;^^^ 
fendoiicioD  itakmffimosieitNbil'o£thKmK>i^QE^  ^^  ^^®  ^^^^^ 

ment  datetdM^hi Jdiiyjl£09K(bi|f I  lidiaditt^tiqagrciMi)!^  Sbe^ori^^Dal 
take;ifiind(t1ie'iplUmHBitf»fjet,<xierlain\|irtoul^  in  lease,  and  is 

the  ocou^don;  a£ttfaleo^fomtl£^iH'iiMtjdief.)tern  o6:4^  the  rever- 
yeate-^vtatiDfljthffBlsdajls  framftfao'}^  ^iiikmt^^hea  ^'''°®': ^  ^""l"^ 

^  or  .r-  O-^  over,  18  ywofi  a 

nexfey"  sdbjuoctiteiaatainiGontpbn^p'^v^  'Ml  tenant  at 

pui«ha^\«tttbeifi9tehwfi4mdie)dahl  Wu^  as.by.  aiiat  ^dXmere 
thereafter  vriiten((at  the^^nsi'xif tmerirondisnd  gumieasi)  &ct  ofoccu- 

ta  bd  .^i^  updnJlbdviDgiipcntesB^/^htcib  pleTwith^che 

ont^rbefUiie  the'saiAiBOkday^^AugUsMh^  tiext,.«Dd  pajment  of 
the-iiaidi£:dtutcB>andfactifaiee:}^tarefttf  fbe^Taldtdsiorthe  timeofoccu- 
usuarw&y'bdfov^iBs^rtngiiMiBesatoiio  ^^^^^U^^^-'^f^^  ^^^J^^^^ 
defendant  should  agree' iiDHhiike  'Mperior^leMhlhiqf  presumption 
the9di»^p^end$eB^fart^\^i(mtf^.)4iim^  for^^re)^^ 

said  agPvemeHtfg^ani^di^hd  '#aB)(tikrpaf^i  9uah  ^foithei  unless  there  is 
snnt  at'VUch'Ae'AidiaktioleaffteiB  .y9;l&edi;>ljind')lf  be  ^1^how*an°^ 
shouiiliidt'CigrideiW&tblke  >leildlbffd:f0r<(a)ittrthertefnn  agreement  for 
at  the'^hd  ofitthe  aak)  iteftNftkerdbjf  »gnunteil,  tlwn  the  term. 
said  pMtitiffifi^ta.hiikveiiifaf  diberl|yc:66*tel3^    the^aaid 
fixtures  at'tbe  sxtik  a6  abefenfifpoodds^rof  lie  ahouldi  elect 
soto^ddi  kind  ^ayotlif^saUrisiiiii^fo  Aelsaid defendant 

on  or  before  tbe»^aird^io£^t«r^  1M&". 

The  first  count  of  the  declaration  stated  the  above 
agrecfndMC'iritta'Miitlialrigilaiiises,  and  then  after  the 
necessary  introductory  statements,  averred  as  follows : 
''  that  after  &c.  on  I7tfi  ^^ei^^  in  the  year  1832^ 
at  &c.  the  defendant  agreed  with  the  superior  landlord 
of  the  premises,  t0"wit,  uiiii  Oeotge'King^  for  a  longer 
term,  to  wit,  for  a  term  of  three  quarters  of  a  year  be- 
yond the  said  term  granted  by  the  said  memorandum 
of  agreement ;  and  by  virtue  thereof  remained  in  pos- 
session of  the  said  premises  after  &c.  to  wit,  for  three 


laMleriilj  TheweoondcouM  on  ft  eMu 
eatflld,  WMWuilsr  In  sabtUnee  to  the 
sittlhgt  uOailMaU  t<W  ^Kbry  Kem 
McyB.  HiptMHrad,  tliat  in  1SI8  Mr.  Ami 
|MeiniB«r  ht  queatknii  which  eonintad'  <M 
^rounili  at  ttrt  foot  of  TUgkgaht  Hill  n 
^knted  a  leua  of  them  to  «  Mr.  Hugkt 
yenrs,  ^m  (bs  Utli  Angtut  ih  that) 
ISiKi  the  pluntifPtook  en  auignmeat  crfi 
HmgUet,  ftnd  .tn  Aii|^«l  1830  let  the  d 
jiokseMion  under  the  abovv  agreemsnt. 
were  valasdiU  147^,,  of  which  tha  di 
106/.  aoder  the  agreement  upon  takin 
The  plaintiff'a  *enn  in  the  ptamitiea  expii 
Augutt  1832,  and  the  house  never  revi 
'  Although  the  datniBe  to  the  d«fendantf  Un 
Mem,'  fell  alicrt  af  that  pefiod  foy  thr*e 
(wmed  in  poBseuion  till  Lady-dmy  l8Si 
landlord,  ptowii  that  the  rant  wak  origin 
annoin,  but  for  the  intarval  aftar  the  1 1th 
to  Ludy-day  ISflStiw  defendant ramained 
and  paid  lum  8R  d«.  beiiig  tit  ih»-  inot 
180/.  par  annum.    iZu^aiaoprorad  tbM 
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lpiilMllifiwi>»ffaYtliffittCTwn.  bdtifHO' Minify  b«(k  ihMka 

IfMiiMA  eyelid  iii4  dJiAramibi'4Nmiliatk)P^;thii^(vi^ 

fiMUlA  A  iwdkt  J»r  the  defodatiij  oniiihathtteaeh  aet 

Ibib  fMtiMoD  tbr  the  defendant  fov  mii4iYe€*i<m»^^.Uie 
jwifa)  ali0i^  Imva^  t^  .the/  jary  Iha*  >  ftbe  mopey^  {Mifd 
ipy  jpii  t>»  rtlBiwro  ^  at»iitcr6Hiedxwi;>  Md^iwiilievidmae 

fmrnt^dmrifa^aeKbtttibeitoitftcdtted  b^  i  I 

ii^dUi  tli^;pa9li9iK imeid  lo  agse6  fa«  that iwHidh.  would 
ApifitJ^E^  ailffdficalkm  Aiiew  term^or  iQijai^  6MMfA- 
tiy>il«f { tlHf ipimMea wliaab would eatftfojlhe  ItaiiteAio 
tta  heMil^  Qfilhe  agreetneat  and  fixfiures.  ,  [Z?m^iB. 
Shaa^atpal  ibo!ai<0rni»>atidrif  too^lhtft^iiuiat  i|l^laW(be 
tb  )ba)a''teiiaticy  fof;  i  m  iexm  of  I  jreara^  tboi^kilhe 
tlbeioidyf  .ibr;«,  garter .\pf  ftigrear  &q.!^<0&)]. 
•SKo  mtafait^  Um  iittitSfesi  A6t  do^  atrial^  (^cnrdtf)oBibe 
ittrirameaA^iimialrbaibiokadtto^  MVlhatiDcaeriJuid^in 
Viaw.lkwitleclMtii^  di^^  jury^by 

jibldli;iii(ithe  daaeiof  a  fcfular  idttmcyi^.a.landkid 
IroUldbQ^abk  to  difttFain,  but  in  tb^  other  oUbes  an 

Xi)'19^  V.  JohAim,  9  Tkont.  148 ;  Du^y.  AirnM^,  if  B.^'A.^^. 
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18S4.  action  for  use  and  occupation  only  would  lie.  Tlidi 
intention,  as  can  be  collected  from  the  terms  of  the 
agreement,  was,  that  if,  at  the  end  of  the  defendanti's 
term,  the  house  should  revert  to  the  plaintiff,  the  fix- 
tures were  to  be  bought  by  the  plaintiff  at  a  diminished 
sum  of  60/.;  but  that  if  the  defendant  kept  possessioB 
to  the  end  of  the  plaintiff's  term,  they  were  to  be  takes 
at  the  valuation  by  the  defendant:  the  reason  hmg 
that  they  would  be  of  more  value  to  him  then,  as 
against  the  superior  landlord.  Here  the  defendant,  by 
continuing  in  possession  during  the  three  days  reversko 
reserved  by  the  plaintiff,  has  adopted  the  alternative 
which  was  open  to  him,  of  continuing  the  tenancy; 
and  as  he  prevented  the  plaintiff  from  regaining  pos- 
session of  the  fixtures,  witiliout  being  liable  to  be 
treated  as  a  trespasser,  he  must  pay  the  full  value  tat 
them.  But  even  if  a  contract  for  a  demise  should  be 
proved,  the  evidence  of  the  landlord  shows  that  tiiere 
was  some  new  agreement  for  a  holding,  and  the  rent 
was  increased,  and  it  lay  in  the  defendant  to  show  that 
it  did  not  amount  to  a  demise  for  a  term.  At  all  evenb 
the  continuing  in  possession  and  paying  rent  is  clearly 
evidence  of  a  tenancy  (a) ;  ^  fortiori,  when  coupled  with 
Ring's  reference  to  his  solicitor  and  a  receipt  of  rent, 
there  was  evidence  of  an  agreement  for  a  term. 

Parke  B. — The  jury  received  the  only  proper  di- 
rection. To  entitle  the  plaintiff  to  recover  a  larg» 
compensation  for  the  fixtures,  he  must  show  that  be- 
fore the  end  of  the  first  term  in  the  premises  an  agree- 
ment was  made  by  the  defendant  for  a  new  and  a 
longer  term;  for  the  agreement  must  be  for  a  term, 
however  short.    Here  the  defendant  remained  in  pos- 


(a)  Roi  ▼.  Ward,  1  H.  Bit.  97 ;  00c  ?.  Wm»,  7  T.  R.  83;  JKilif  r. 
Howttrd,  3  B.  &  Cr.  100. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  786 

session  afterwards  as  a  tenant  by  sufferance  (a),  and        1884<. 
night  be  treated  by  the  landlord  either  as  a  tenant  at      ^^^^^^^^ 

11  »T  t  1  .  *  SiMPKIN 

will  or  a  trespasser.      He  chose  to  treat  him  as  a  v. 

fenant  at  will.    If  the  landlord  does  not  choose  to  take     Ashurst. 
the  fixtures,  the  tenant  gets  them,  and  must  remove 
&em  in  the  three  d^ys.    The  case  is  perfectly  clear  and 
free  from  doubt.    The  jury  must  have  negatived  the 
existence  of  any  such  agreement. 

BoLLAND  and  Alderson  Bs.  concurred. 

CrURNEY  B. — The  question  at  the  trial  was,  whether 
the  plaintiff  had  made  out  an  agreement  between  the 
defendant  and  the  landlord  for  a  longer  term?  They 
met^  but  no  agreement  was  made;  and  though  the  de- 
fendant afterwards  remained  on  the  premises,  holding 
OTer  for  a  time,  for  which  use  and  occupation,  and  not 
as  rent,  an  increased  sum  of  money  was  paid,  but  under 
no  previous  agreement.  If  there  had  been  an  agree- 
ment, though  only  for  six  months,  the  case  might  have 
been  different. 

Rule  discharged. 


(«)  For  so  long  as  the  occupation  is  merely  continued  witli  tlie  bare  ac- 
quiescence, or  without  the  disagreement  of  the  person  entitled  to  the  pos- 

•enion  and  tenancy  at  sufferance  exists,  Sykes  d.  Murgatroy  v. , 

cited  1  T.  R.  161 ;  Co.  lit.  «70.  b. ;  Cro.  Jac.  169. 
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18S4. 

Stokes  against  White. 
r  /^ASE.    The  defendant  vas  sued    as  one  td  th 

In  an  action      \^ 

on  the  case  side  clerks   of  Stephen  Richards,  esq.,  one  fl 

for^cnulrng^'he  ^^  swoHi  attornies  of  the  office  of  pleas  of  his  ■• 
arrest  of  a  jesty*8  court  of  Exchequer  at  Westminsier.  Deckis 
kged  from  tion  Stated,  that  whereas  before  the  committing  of  th 
arrest,  (f.  g.  a  rrrievances    hereinafter    next  mentioned,   to  wit,  n 

witness  at-        ° 

tending  on  his  16  June  1832,  there    issued    out   of  the   Excheqse 

jSshVat-  of  Pie**  »  ^^»n  '^'i*  of  our  said  Jord  the  ki^ 
torney)  tliere-  called  a  subpoena  ad  testificandum,  directed  to  th 
to  t^h"e  expense  pUiintifF  and  John  Doe,  commanding  them  to  a|qpiii 
of  finding  bail  j^    |i|^ir    proper  persons  before   his   said  msiesti'i 

and  procunng  ,  .         i  i       i_  •  w%   •       /^ 

his  dischan;e    justices  assigned  to  take  the  assiaes  at  iiruloi,  mipi 

^iV^thc''  f^'  ^^^  ^*^  ®f  Bristol,  on  Saturday  the   18th  dq 

plaintiff  must  o(  August  then  next  coming,  by  nine  of  the  dock  si 

fmprisomnent  ^^^  forenoon  of  the  same  day,  and  so  from  day  to  ds] 

at  the  parti-  till  the  cause  was  tried,  to  testify  the  truth  aoeoidiii 

question  took  to  their  knowledge,  in  a  certain  action  then  pending  ii 

place  by  some  ^he  said  court  of  his  said  majesty's  Exchequer,  betwea 

defendant,  «/.  Smit/iy  surviving  assignee,  plaintiff,  and  J.  liueik 

knew  or  ^"^  ^-  ^'»  ^"^  ^'  ^'  defendants,  of  a  plea  of  trespas 
recognized  on  the  case  upon  promises,  on  the  part  of  the  plsia 
stances  nc-'  ^'^j  ^"^  at  the  aforesaid  day,  by  a  jury  of  the  oountof 
companyingit,  between  the  parties  aforesaid,  of  the  plea  aforasdd 
that  the  party  to  be  tried ;  and  that  they  the  said  Thomas  Stolm 
arrested  was     ^^j  Jo/m  Doe  should  in  no  wise  omit,  under  the  pe 

pnvilcged  at  *  r^ 

that  time.  nalty  of  100/.    And  whereas  afterwards  and  before  th 

such  an  action  committing  the  grievances  &c.,  to  wit,  on  16th  Augm 

is  maintain-  1832,  the  said  plaintiff  then  residing  in  the  island  ol 

^  The'llflices  Guernsey,  being  the  place  of  his  abode,  was  duly  scrred 

of  the  sworn 

and  side  clerks  of  tlic  Exchequer  are  not  abolished  by  stats.  1  If'  4.  c.  70.  of 
S  &  3  W.  4.  c.  110.,  but  as  the  sworn  clerks  are  thereby  disqualified  irofn  actios  u 
practitioners,  the  side  clerks  can  no  longer  sue  in  their  names,  though  they  maj  s&U 
practise  there  as  attomies  without  being  admitted  as  such. 
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with  a  copy  of  the  said  writ  of  subpcena  ad  testifican-  1834. 
dum,  and  in  obedience  thereto  he  the  said  plaintiff 
left  hb  said  place  of  abode,  and  attended  in  his  proper 
person  before  hb  majesty's  justices  assigned  to  take 
the  laanzes  at  Bristolj  in  and  for  the  city  of  Bristol^  oit 
Soiunhy  18th  August,  in  the  year  aforesaid,  and  so 
fipom  day  to  day,  until  the  cause  was  tried,  to  testify 
tbpttolh'according  to  his  knowledge  in  the  said  action 
mk  depending  as  aforesaid ;  and  which  said  action  after- 
««rd«»  to  wit,  on  22d  August  1832,  was  tried  by  a  jury 
of  »4be'  ooulitry  between  the  parties  aforesaid,  of  the 
jimk  afoceiaid,  to  wit,  at  &c.  Yet  the  said  defendant 
nei)  knowing  the  piemises  aforesaid,  but  contriving  &o, 
ti^-4f(fgire  the  plaintiff  of  the  benefit  of  bis  privilege. 
W#  vitaess  attending  the  trial  of  the  said  action,  and 
feft'putliim  to  great  trouble,  charges,  and  expenses  of 
bjelmoaies,  afterwards,  and  before  ar  reasonable  time 
iMd^ehpsed  for  the  return  of  the  said  pbintiff  from 
l|rditoi  aforesaid,  to  his  said  place  of  abode  in  tbe  island 
nC  Gscrniey  aforesaid,  to  wit,  on  2Sd  August  1832,  at 

jifbigsqid,  wrongfully  and  unjustly  caused  and  pro- 
^  said  i^aintiff  to  be,  and  the  said  plaintiff  was 
llMi«iid  there  arrested  by  his  body  upon  and  by  virtue 
€#jm{  certain  writ  of  our  said  lord  the  king,  called  an 
€iqwu  of  privilege,  before  then  issued  out  of  the 

KOOort  -of  Exchequer  at  Westminster  aforesaid,  di« 
nMMb  tai  the  sheriffs  of  Bristol,  by  which  said  writ  our 
stiA  terd  the  king  commanded  the  said  sheriffs  (as 
beli^rt'he  had  commanded  tbem)  that  they  should. 
gait  not  by  reason  of  any  Uberty  of  their  city,  but 
Amid  enter  tbe  same  and  take  the  said  plaintiff  and 
JMhiDoe,  wheresoever  they  shouU  be  found  in  the  said 
^Mfiff's  bailiwick,  and  them  safely  keep,  so  that  they . 
nigbt  have  their  bodies  before  the  barons  of  his  said 
mgesty's  Exchequer  at  Westminster ^  on  the  2d  Novem* 
ber  then  next  coming,  to  answer  the  said    Thomas 

3f2 
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18S4. 

Stokes  against  White. 
T»  .»  ...:»»     /^  ASE.    The  defendant  vas  sued   as  one  ai  A 

IQ  an  action      l« 

on  the  case  side  clerks  of  Stephen  Richards,  esq.,  one  i 

far^rausrng^t'he  ^^  swoHi  attornies  of  the  oflice  of  pleas  of  hii  m 
arrest  of  a  jesty's  court  of  Exchequer  at  Westmuuter.  Dedin 
leged  from  tion  Stated,  that  whereas  before  the  committing  of  di 
arrest,  (e,  g,  a  rrrievances    hereinafter    next  mentioned,   to  wit»  o 

witness  at-        ®  »  — » 

tending  on  bis  16  June  1832,  there   issued    out   of  the   Excheqse 

Jr&Vat-  "^^  ^^^  •  ^^'"  ''"^  ""^  ^"^  *^  lord  the  kki 
torney)  there-  called  a   subpoena  ad  testificandum,  direelad  to  di 

to  t^h^e  expense  plaintiff  and  John  Doe,  commanding  them  to  s|qpti 
of  finding  bail  j^    |j|^f    proper   persons   before    his   said  ■HiiMf' 

and  procunng  .         i  i       i  .  •« 

his  dischan;e    justices  assigned  to  take  the  assises  at  Bruialfinm 

^fdge^the  "^  ^^^  *®  ^*'y  ^^  Brietol,  OQ  Saturday  the   ISfth  dq 

plaintiff  must  o(  August  then  next  coming,  by  nine  of  the  clock  i 

iropHsomnent  ^^^  forenoon  of  the  same  day,  and  so  from  day  to  ds] 

at  the  parti-  till  the  cause  was  tried,  to  testify  the  truth  soeoidsii 

question  took  to  their  knowledge,  in  a  certain  action  then  pending  ii 

place  by  some  ^be  Said  court  of  his  said  majesty's  Exchequer,  beCvea 

defendant,  J.  Smith,  surviving  assignee,  plaintiff,  and  J.  BuM 

knew^'or  ^^  ^'  ^'^  *"^  '^'  ^'  defendants,  of  a  plea  of  trespss 
recognized       on  the  case  upon  promises,  on  the  part  of  the  plain 

Itances  nc-'  ^^^J  ^"^  ^*  ^^^  aforesaid  day,  by  a  jury  of  the  oounto] 
companding  it,  between  the  parties  aforesaid,  of  the  plea  sfofSMU 
that  the  parly  to  be  tried ;  and  that  they  the  said  Thomas  Stok 
arrested  was     ^^j  John  Doe  should  in  no  wise  omit,  under  the  Pfl 

pnvileged  at  '  "^ 

that  time.         nalty  of  100/.    And  whereas  afterwards  and  before  tb 

such  Enaction  committing  the  grievances  &c.,  to  wit,  on  16th ^s^ 

is  maintain-      1832,  the  said  plaintiff  then  residing  in  the  island  o 

The  offices     Ouermeify  being  the  place  of  his  abode,  was  dulyserrec 

of  the  sworn 

and  side  clerks  of  the  Exche<]Ufcr  are  not  abolished  by  stats.  1  If'.  4.  c.  70.  « 
S  &  3  W*  4.  c.  110.,  but  as  the  sworn  clerks  are  thereby  disqitali6ed  fixxn  actmgs 
practitioners,  the  side  clerks  can  no  longer  sue  in  their  names,  though  they  maj  still 
practise  there  as  attornies  without  being  admitted  as  such. 
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with  a  copy  of  the  said  writ  of  subpcena  ad  testifican-  1834. 
dimiy  and  in  obedience  thereto  he  the  said  plaintiff 
left  his  said  place  of  abode,  and  attended  in  bis  proper 
person  before  hb  majesty's  justices  assigned  to  take 
theiaaBizes  at  Brutolj  in  and  for  the  city  of  Bristol  oii> 
SfUunby  18th  August,  in  the  year  aforesaid,  and  so 
firem  day  to  day,  until  the  cause  was  tried,  to  testify 
tbpttalh  according  to  his  knowledge  in  the  said  action 
•o- depending  as  aforesaid ;  and  which  said  action  after- 
waordpi  to  wit,  on  22d  August  1832,  was  tried  by  a  jury 
of 'the*  ooulitry  between  the  parties  aforesaid,  of  the 
jUmn  afoEtiaidi  ta  wit,  at  &c.  Yet  the  said  defendant 
nei)  knowing  the  premises  aforesaid,  but  contriving  &o. 
to'dniriTe  the  plaintiff  of  the  benefit  of  bis  privilege. 
^•#  witDess  attending  the  trial  of  the  said  action,  and 
feft'putihim  to  great  trouble,  charges,  and  expenses  of 
biiLinoito,  afterwards,  and  before  ar  reasonable  time 
iMd^ehpsed  for  the  return  of  the  said  plaintiff  from 
llrditoiafoiieaaid,  to  his  said  place  of  abode  in  the  island 
^Omemaey  aforesaid,  to  wit,  on  23d  August  1832,  at 

,>|ifbigsqid,  wrongfully  and  unjustly  caused  and  pro- 
tfae  said  {daintiff  to  be,  and  the  said  plaintiff  was 
Ibemiiid  there  arrested  by  his  body  upon  and  by  virtue 
€#4i{  certain  writ  of  our  said  lord  the  king,  called  an 
ttqrias  of  privilege,  before  then  issued  out  of  the 

UOOort  -lif  Exchequer  at  Westminster  aforesaid,  di- 
to  the  sheriffs  of  Bristol,  by  which  said  writ  our 
ttiift  "ferd  the  king  commanded  the  said  sheriffs  (as 
lyelJHt'ihe  had  commanded  them)  that  they  should. 
ea4t -not^by  reason  of  any  Uberty  of  their  city,  but 
ill— Id  enter  the  same  and  take  the  said  plaintiff  and 
JMimiDc^t  wheresoever  they  shouU  be  found  in  the  said 
^lifflffV  bailiwick,  and  them  safely  keep,  so  that  they , 
■riigbt  have  their  bodies  before  the  barons  of  his  said 
■M|J0ity*s  Exchequer  at  Westminster^  on  the  2d  Novem* 
ier  then  next  coming,  to  answer  the  said   Thomas 
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1^4*.  WhUe^  one  of  tho  «aiid  clerks  of  Sieph^  Rkkard^im 
one  of  the  several  Attornies  of  ther^dfiice  of  pleaflih  M 
sand  majesty 's  ^aid  court  of  Bkche^uerj^ofb^pllk^i 

Wnrrt.  trespass,  and  diat  the  said  shdriflsr  dhoiild  lli^  ftei 
that  writ/ and  which  said  Ias<i«ientiottte«l  ^M^  wa^ihc 
and  there  marked  and  indorsed'for^lMiiifor'l^iiB] 
.the  feaid  defendant  then  and 'there  wrdngfafly-Midifl 
jostly  caused  and  procured  the  said  pliAidff'tD'l 
imprisoned  and  kept  detained  In'  pntfMi  ti]^ri  Ifat  lH 
avrest  for  three  days  theii  n€fxt>lbllowiii|^»  ilnd  untSlI 
said  pkintifF  in '  orddr  to  prorate '  hM  *  rcdeato  Ml  A 
charge  from  the  8aid'impyi|otnnentj''iras'f<eMcMI' A 
obliged  to  aind  did  proearecertaihr  p^¥8ott)i,''td^#i 
X  P,  H,  and  W.  Hi  B.  to  be60iM  balV  tdt  lihe  «^|Mril 
ance  of  him  the  said  plaintiff  in  f!ke'CHMn*<»f -Sxbbeqoc 
at  Westminster  skforetM,  'to  amsw^v  the>f|ald>deffMdil 
decording  to  th6-  exigency  of  tbeisttid' writVr'<tfn<i4jpd 
that  occasion  the  said  plaihtifFand  thid  Adid'JjPlflyaU 
W^  H.  B.  were  forced  and  ^obliged'  t«^  iMd:  dy-^eMfe 
into  a  certain  bond  or  obligation  in  A'largtf '^uiti-l 
money,  to  wit,  the  sum  of  1462.  6s.  for  the>^(Ui|ibll 
aforesaid,  by  means  of  which  said  -sbvdral  '^feifaiM'tt 
said  plaintiff  not  only  suffered  great  ^aiti  df  'tady  iH 
mind,  and  was  greatly  exposed  nhd  injdted  iH  'hfl#cMl 
and  circumstances,  but  was  also  theirebypUt'ta^gM 
trouble,  charges,  and  expenses  of  hte'wonN^^iti'ttl 
about  the  procuring  of  the  satd  biil'atid'dlitMiijflli 
the  said  bail-bond,  and  obtaining  htS'  release  (Mi  dil 
charge  from  the  said  imprisonmient;  iktidr'tnidnflabili 
the  applying  for  and  obtaining  a  ceftidn  ordkr^<sf'4i 
Hon.  Sir  J.  L.  knt.  on^  of  the  justice* K^llie^bukii 
King*s  Bench,  for  the  dischar^  of  the^mld^fMilil 
out  of  the  custody  of  the  saidsherifftl<)C^i£H^(^ 
and  for  the  delivering  up  of  the  batt^bbnd  t6  ^bd^cilB 
celled,  and  the  said  plaintffT  hath  been  and  i^'lyfitlM 

(a)  Sec  /'nl<*i«  V,  Bivwir;  tfwff,  Vol.  ITI.  9^9. 
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4H  j90t«r4tf  &<^4 'ilWii^iGeooadicottoti  stibstantUMy  jrev 
ff^q^y^.tlH^  ^9sti|but  did  fiQt  stete  the  d9feiidi|nl)<t<^wbe  «. 

#i9iA^^rf^i»M>4tat^'  Ibd  subpconKr  at  length.  T^ird  ^"^^^- 
49llPW;7/4^dr  N'b^iiefifl^fddsai  tflii«  f^uli  pIlMiitiff^  befoiie 
md  f(^e^itiiilO:4f  ^mimtAiiig  tbefgrijavsince!  bereibaflttr 
n»timfi¥l6fim^iWaA  ikioitL! thence  aad  bitherta  bath 
llfeetail4j9tiU^^  An^of.th0»attoffni?s  Df.thecQiiri  o£cMMr 
MJIll  ^flf4(^9  ^ingif  beftNrentb^  kiing  himself)  at  M^iff^ 

KASMttNliiM^  d^flsnd^d^.ai^d  stiU  di>th.pVOisei((iAf  and 
4^i#i4J9?r8 , ;ftpita ,  ;«fHl< .  fji\»fi»  Jn .  the  ^^nei  jaout t|  ( i<is 
4lier«^^gll(^ij^9fi», Qf.  ouD.$aid.^ord.th^l:itig  ^.thbio 
•M9ipp|ri»f<^tl|»;4aidrpUifitifi>  iuid)»U  ihefattoiniefc  d£ 

'tlMi/if^i^teVlimilionttd  eoi|rtvpi^09^Qtt^Dd'Wd^<^^^ 
lHgBiiilHi>»n4ji>leift  tberein  for  tbeir  islientSyxbefavA  ielnd 
fllH^f>(itin9#(^fl'(€ommitti«g  .thei  £aid(1aat«m$nifioa!^ 
ffJUTHH)^  QM0bt  firoman  ancieiittand  laudableicuatonv 
^PWff'^WKt^  i|ime«90iiaj.  wed  ^nd  approved  of  accoirding 
^  4AjbiYS  Al^d  C0fit9iiia  of  this  viealiii^  ^and  jtb^  .Uberlie^i 
mB^lsif  ii#09S  i^  tbet  said  lastrmeDtiooed  courts  tp/baxre. 
1|il|ii^4ld<9(ill  t^flright  :ought  10  be^free  aad  exenlpl.from 
IWH^IfMeiltedij^iid  boldw  lio^peqial  bail  in^ny;pw^ 
WIMb^loA  aA.tb0ti$iu$  of  any  other  person  or  per9i9fi^i 
in^'iVi^  ftti J  ^Y  { f  JSjStnevtheleas  .  tbe^  said  {daiptiff  -.  noeU 
1immkig,e*ik9o9€emU^^  buti  cpntiiviog^*  to  de|«ivA 
plll^^r«fiitb0>benie&l  ofbift.said  laatrmenti^ned  privih 
]mBbJPM^4^i{tu(  bii»  totgffeaOtrottble^i  charger  and  exf4' 
JBilHi0fc»bift jw&njggn  rtfterwirdfli  »t<»> wit^  >oa  iJ3di^^j!l<j|W69^ 
lMf^#tiltoiD  ml on^Bi^y  jmli  M4i>iftl)r>  cmvsedi  i^r  prgr4 « 
4P«Aitf^dii»(I(f>Uiilti^;t€kfbe  Hpilrtbe;  AsfidXpI^itfiff.WAft) 
4lC»Mifftb^e)4rmst^i8^e.  gasitifi^tcaurit^  Tib^ 
hlintoiiMaii^lieljif  4iat0d  «be  pl^mtftff  /fk»  >bei  an  44)t(HiiieBr^ 
MriL«ib4t  Ak^iipldiiytiff  w^U  iuK^wiog  the  ipremiae^  atid. 
QOiltifYi^  loiiiyunel  tbe  plainlikSl  atrested  him^  dts-.in 
first  count*    Plea :  general  isauei  not  guilty.    At  the 
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1834.  trial  before  Lord  Lyndhurst  at  the  Middlesex  sitting 
after  last  Trinity  term  the  plaintiff*  was  proved  lo  be 
duly  admitted  and  certificated  attorney  of  the  King 
Benchy  and  the  defendant  to  be  a  side  clerk  of  M 
Richardsj  one  of  the  four  sworn  clerks  or  attomies  < 
the  office  of  the  clerk  of  the  pleas  of  the  court  of  £: 
chequer.  The  attorney  general.  Sir  John  Campbdlj  £ 
the  plaintiff,  having  admitted  a  debt  of  74L  &.  due  fro 
him  to  the  plaintiff,  for  business  done  as  his  Londi 
agent,  it  was  proved  that  a  side  derk  or  other  offio 
of  a  sworn  attorney  of  the  office  of  the  clerk  of  tl 
pleas  of  the  Exchequer,  had  always  exercised  the  pi 
vilege  of  arresting  and  holding  to  bail  attomies  of  tl 
other  courts,  on  a  writ  of  capias  of  privilege  issuing  oi 
of  the  Exchequer  of  Pleas  (a)«  A  writ  of  capias  of  pi 
vilege  was  shown  to  have  been  issued  from  the  Ezcb 
quer  office  on  18th  ^^/ 1832,  (the  first  daj  a^JEasti 
term)  at  the  suit  of  White,  (recited  thereon  to  bt 
side  clerk  of  the  court)  against  Stokes,  indorsed  ft 
bail  for  74/.  3s.  ^  and  directed  to  the  sherifl&  of  Bristc 
but  was  not  executed,  the  plainlifi*  having  gone  to  n 
side  in  Guervsey  in  that  month.  On  Saturday  18t 
August^  the  commission  day  of  the  Bristol  assixesp  tl 
plaintift' arrived  at  Bristol^  from  Guernsey,  bj  a  steal 
packet,  in  pursuance  of  a  subpoena  with  which  lie  ha 
been  served,  to  attend  as  a  witness  in  Smith  v.  Bnck 
and  others,  about  to  be  tried  at  those  assizes.  0 
Wednesday  22d  August  an  alias  capias  of  privilege 
tested  16ch  Juncy  was  issued  by  White  in  person,  d 
rected  to  the  sherifis  of  Bristol,  and  was  lodged  wit 
them  the  next  day,  Thursday  the  23d.  The  copy  give 
in  evidence  contained  no  caution  against  arresdDj 
privileged  persons.  The  trial  took  place  on  the  £2ii 
and  the  plaintiff  was  examined;  he  being  fteU 
returned  to  his  lodgings  directly  after  the  trial  ended 

(a)  Sec  Waiker  v.  Rmhbitry,  9  Price,  16  ;  1  Y.  &  J.  199.  S.  C 


.  I'-  ■ 


MJ: 


In  last  Mkhdelnuu  term,  Talfaurd  Serjt.  moTed  ac- 
JMrdiHgly  On  behalf  of  the  defendant  The  first  and 
ieeond  counts  rest  the  plaintiff's  ground  of  action  on 

'  ilie  Violation  of  his  privilege  from  arrest  as  a  witness ; 

'  nie  third  and  last  on  the  same  privilege  as  an  attorney. 
'The  ktter  counts  neither  allege  that  no  debt  was  due 
Iran  the  plaintiff  to  the  defendant,  nor  that  the  arrest 
WM  maKdous  or  without  probable  cause;  but  all  of 

'  'Atai  allege  that  the  defendant  well  knowing  the  pre- 

,.'i|iis6t  (viz.  the  plaintiff's  privilege  and  the  circum- 
itaaces  under  which  he  wa(s  then  at  BrUtol,)  but 

'  contriving  &c.  to  deprive  him  of  the  benefit  of  his 
privilege  (as  witness  or  attorney)  procured  him  to  be 
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and  was  arrested  there  about  noon  on  the  Thursday ^       18S4. 
while  still  in  his  wrapping  gown  and  slippers,  having 
never  left  the  house.    The  plaintiff  on  being  arrested 
abowed  the  officer  the  copy  of  subpoena  with  which  he 
had  been  served,  and  claimed   his  privilege.    After 
itaiaining  in  custody  twenty-six  hours,  he  gave  bail  and 
wi»  liberated.    It  was  shown  that  at  that  time  coaches 
fmn  daily  from  Bristol  for  Weymouth,  and  that  a  steam 
packet  left  Weymouth  for  Ouemsey  on  the  evenings  of 
l^day  and  Friday  in  each  week.     No  evidence  was 
given  that  the  plaintiff  had  made  any  preparation,  or 
taki^n  any  step  for  leaving  Bristot  on  his  return  to 
(Stitemsey.    The  summons  and  order  of  a  judge  for 
mcharging  the  plaintiff  on  common  bail,  and  delivering 
ii/f  the  bail-bond  to  be  cancelled,  on  the  ground  that 
Hb  was  protected  by  his  subpoena,  were  put  in  and 
i^>ved.    It  was  also  shown  that  the  plaintiff's  ma^' 
Bagihg  clerk  had  opposed  that  order  being  made. 
T^  plaintiff  had  a  verdict  for   10/.   damages^  the 
defendant  having  leave  to  move  to  enter  a  nonsuit,  or 
in  arrest  of  judgment  on  certain  points  then  raised, 
'Mid  which  are  afterwards  stated. 


be  tirouglit  in  treses  j{tc)^.^<i^f.^< 
neither  case  ^iti  tlie  pla^n^^^  ij^  '^Wf' 
the  ideHia:     T|iia  u  lyi  iff^iifii,^|fa^ 

gaVueu  as  a  pcrso|nn^  dam^^c  |^^  ,hff^.,;G 


a  rcmei 


;Jy.bv  action^  .but'isi  t^if:,  p^ivilf; 
wliictii  Tic  altciids  as  a  siiitpr^o^  .,witn 
for  tli'c' sake  of  tlic  public,,an(l  ta  b^  oh 
cation  foe  a'  disciiarjg|C  to.thf^t  -ffOf^f^fc 
vtlcgc  been  peifsonal,  instaDce^  pf'ttf\^f^ 
priTilegCff  vouluiiavc  Decnioim^.|  J^  (^ 
foot  (a),  tW  Tjfifantiff  had  bjeeift.  ^n;ip^ut^,  n 
tavern,  on  his  return  (fo™  ^^^P^^^^ 
as  a  i^rtv  in  a  suit,  Mid  was  d||^|i«f g^ 
privitcgeu.' Having  aneiw^rijs  brought  ^| 
pass  ^iid,  false  imprisonnieiit,  ^e.'w^  i^ 
argument 'c^a  rule  to  set  wideit|fe|ii.<^3ui^ 
in  dcliveriD^.tiic  qpiDioD  o(|,^ie  ^l^o^t 
qucaliori  was,  -viietner  thp  privileae  of  t 
extended  to  suitors  redf  undo  duj^^^yi^j)^ 
suspend  the  'operation.ftf  t|i|!,,iv;ritj  fji^j^ 
thereon  liecaiiie  an  ac(  oJCtr0p^s|!^{ifn  j^j 
and  the  court  licld  not,  as  in  npjn^  ojf  f^^^ 
any  iptiinalion  of  an  action  bciijfj^iti;^ 


Stores 

V. 

WniTE. 
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vMi^i^.'IdiimfiXiy^'iA  toUd^s,  '*  ifa  witness  comiog  to  I8$4^' 
t^tt<y*hi^ii'tiatt^b'ifa  Midd^ex.He  aHrested  in  London 
by  i)Ae  ta^Mh^  ibe'dti^t^;  be  hatti  no  remedy  ibiitliiy ' 
lutMhs  'C6tpnf^i6  kksiiiStie  ktid  deliver  him  thereby,  Ibut 
if>«th«^b«'aiiyMitetiipt'f)y  the  officer  &c^^  an  aitacii- 
nieMfkdkfY^ih^Mii^  awarded  against  Uim,. for  they 
attt  8^<il^^  htfVe*  pt^ild^e  as  the  parti^^^^ 

t«Ma  {M>u!e.' '  Th'%h  tiie  d^cisiob  m  Camiron  v. 
L^tifboi' ^dAdi  nbi  infh '  6Ti  the  form  ^bf '  action,  which 
witt/ii^iUB'iil^a-raik^  Uki^^^^  yet  it  i$  ther^,ilieid 

by  {hc^'^dtirt'that  %ai  is  th^^  prbpeir  remedy  'for  a  pariy 
arf«i^(  WttUl>iit 'U^flil'  ku(!hority .  ' '  tJnIess '  (be  anest  u 
m^i^iSi^e^ik  ia'^^^hai  ihjuiy  or  special  ^a^ 
anhpif  K)iiii%e'fiiij^i!t^onment  is  a  direct  aW  immediate 
injA^/^dt^tfad'Mlii^ct'of^a^^^^^^  '    '^ 

Tlfird'^ltitl '  EV^If  ah'kctibn  b^  mamtainable,  wc(; 
in  fhS/SMiii^thy  plklUtiffc^uinot' recover  wit^^^ 
the'^Wi^^  of  the  abf^n£(ant;  or  a  plaintiff  ;who  is 
enfittecE'W'^liiti^  a^  i^*t  will '  be'  ansWeri^l^Ib  for  the 
oflh^r  vt&latibh'  of^prholegem  an  ill-timed  execution  of 
it,  &r  MH^  'i^i^h  l^f  ah  authority,  llie  wri^W  heire 
beei^'firk  Wed'  dtit'ks  long  Wore  as  the  l^^Ajpril, 
ih&^llsLs  (^^kik'Ms  testeli  in  Aim?/ and  though^  the 
defiindy^'  iingli^  hkVe  bad  information  of  the  plaintidP^f 
beiil^  nV^'Sriitot'o^  ke  l^th  of  August,  before  lie 
iMBdi&^^iWitkri'^ife  'h  no  evidence  that  he  kmew  of 
or  dM^^'thtf^^rlreiii'  16  l)e  made  when  it  in  fact  was. 

AtfVb^tbtf^lbilrd'kndlddt  counts,  the  same  ar^jnents; 
app)^^4t^8i9M'WHl^hi'the  defendant,  as  a  side  clerk  of 
a  8#«i^  imtti^'iif'M  Exchequer,  w^  enti'tted,  on' 
niiili^Wiff'^  dk^fli^bf  ptitilege,  tci  arrest  the  plaintiff^ 
tlidi^^'iftttiti^jf''of  atiother  c  Walker  y.Rush^  . 

bmj^^)l  SiM^  ir:  Hosltins  {6),  cited  in'Mins'rl' 
J5rai^/i'(«f)l*''C^trMtli^  defendant  be  presumed  to 

(a)  1  Keble,  S20,  HiU  13  C.  f .  (6)  9  Fri.  16. 

(0  I  Y.  &  J.  199  (d)  Ann,  Vol.  L  374. 
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Jai*it.  that  Ma  ftttom^  retired  to  Gttgnuejf,  conld  cU 
■itki  ptivUegB  of  tbs  ooiut  «  a  pnatNuw^^^oinp 
Nov  M  fiM&W.4hi^U0.  tak^  M,w.V,f^-f^^. 
iMrifAior  ndflcleritytlwugbktlte  dutti^  of  tboao  o^ 
4mH»tt  TBiied  and  apipQctioMdn  ^>T)Jf7  at)e  Jrept 
MMd'by.  11  GF.  -i,  tod  1  fF.4.  c.  70.  ».  10^ jipsl  I 
iherfl  dUtin^uiilied  fromthe.otbCTattonuei  awdff  i 
■H^le.to.piaattft  in  this  court  by  Aat  J|ct^,  Nwf 
tbi  defendant,  after  qaft  side  detk  enestwg^thp  ^ 
,filg>iia«r  any  thai  hia  o«a  paver  to  .do  aoby  Cfpiw. 
iftiTiktge.«8a  ^dm  at  theitune.  Besid«a^  thp.,fnti 
vUcfa  tbe  anest  took  i^acewaa  m^yaniiVa^je^ 
■tmnmgffi)M  wntcsij^ally  siwd  out  tgr  thedelm^tfflt 

«da:c^k,lwforathaactSi^3  fr^^CA.Uj?.  .ijBf^ 

:  B.  I  YoMMy  ptivUtgauaaidacleili  take*,  a^r^pn 
J^eaaanaittuney.    It  doe*  not  jyppeac  tb^.  a^doi 

:  >»aa.^rebdHit.d«feBdaotkDew  that  tha  plaurtilBr  im 
teMiBoatad.attvrwy.  That  knovfede*  »  Allfged 
the  third  and  fourth  counti,  but  was  Dot  BKorcd-  , 
triUoDly  appaav  jrom  tha  propasa  .th«t  Dm  g^v»6f* 
l^nnkged  aa  an  attonwy  «*  othcnriaa  at  th*  lina 
HM-anwit.]  .  .., 

-.-  The  court  ipanled  ibe  mk  in  the  OKmaimt 
ynjMd. 

!  <C«we  fraxdMnrn  ia  JfieAoafeuv  term.  IfiSS,  bgr  I 
foiieifair  GemroJ  (Sir  JoAn  CamjOeUy  Fatt,  o. 
a  man  *faD>  beia^  by  law  |irif4flged  fieoift  amnti 

.  MVM^iakm  hnpriNmedi  be  witbuit  ai^  leoedy  Ifari 
■age  utatalaed  dMMbyi  NaiUwr  againat  tbeibcB 
.  irin.  iridtMt  conmaiiee  ef  hia  prinlega  nbtft.i 
init(iD,noraguiirtlfae.plaiBtiffwho  h«i  jaaoed.iqEfal 
Iit»Maa,  wbuh  is  aOmed  Avt^  thpda&adaBtiiiE 
Aargad froM  i^  «an  ba  bavaasy  lemtAj m  tmiM 

(a)  See  mW,  p.  90& 
O.Bdi((,lb«]9lHI,liri  4Tiaat.668. 
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Tien  if  technical  objections  exist  to  ian  action  of'tres-  il8S4. 
pas*,  the  ptaintiffliaving  sustained  temporal  damage  &am 
the  arrest  by  bein^  driTen  to  procure  bail,'&c.|  oMay  sds- 
U&ltk  case.  Com.  Dig.  tit.AciiM  ^ipon  the  CoMi^A).  When 
Caai^ratt  v.  Ughifooi  was  cited  in  Tarti&n  v.  JRiaJk^^a) 
ik  k'decbion  that  trespass  would  not  Ue'for  an  aiveat 
laade  notwithstanding  privilege.  Lord  Mmufield  die- 
tiUCtljf  intimated  that  in  his  opinion  case  would.  -  Vamdc" 
0ebk  V.  Uuellyn  oidy  shows  that  as  between  the  officer 
taid'ihe  party  arrested,  the  officer  is  to  be  protected  by 
*1li^  Writ,'  and  is  only  punishable  by  the  court  fbr  oop- 
teibj^;  if  he  knew  that  the  party  was  attending  ondev  a 
'ftfl/bptaia;  nor  is  a  habeas  corpus  the  only  renedy^^as 
Mated  in  KeblCf  ibr  he  might  sue  out  a  writ  of  pvitdege 
'6te^' apply  to  a  judge  for  his  discbarge*  The  ^rsdaal 
^Btfllege  of  the  plaintiff  as  a  witness,  difiSnrs  much-frdm 
dUt  of  a  party  arrested  within  a  privileged  placa^  in 
'wliidi'  case  onI|f  the  lord  of  the  franchise  can  sue  for 
its  {infraction. 

'' ''  As  to  proof  of  the  ^eienier^  the  jury  lurfe  found  that 

the  plaintiff  was  under  the  protection  of  a  subpoena. 

The  defendant's  opposition  to  the  plaintiff 'a  diaehaige 

''en  ibe  judge's  snmmotts,  ratified  the  preriooa  act  of  the 

officer  in  arresting  him,  and  was  strong  evidence  for  4ie 

^Jbtfjr,  that  the  aEas  was  issued  agahist*  Ae  pUntiff^ 

IfaoMng  that  he  wai  subpcenaed  in  a  causa  at>  the 

MrSrtbl  aasiaes.     [Ba^y  B.    The  defendant  might 

itieftd  befote  die  judge  for  the  purpose  of  asceBtaining 

'fittte  irfaefher.  the  plaintiff  remained  in  Bri$iol,ar  had 

'  teofin  bod^  iide  wnting  there  to  vetwrti  by  the  Omarmey 

kaiBMi  piidtet}  Next,  the  defendant  eeaaed  to  be  a  side 

'tfarkonlStfa  Aifgugi  ISSd,  when  the  staiut&S  &SW,4. 

'6.ill0«'pa«ed:  so  tiiat  the  general  privilege. ofi: the 

plaintiff  as  an  attorney  to  be  free  from  arrest  on  mesne 

process,  was  no  longer  countervailed  by  that  special 

(c)  s  BfsgL  eru 


T06  /  *  « AS£Si  M  WBHtiTDV  ^fitUf 

USSA       ilcMkge  cfttiie^iactfettdm^  «»'  eidb  ^ddti?/f«4^hicb  %« 

^^^^      aaqpiiDedM|q<>raii»otr«f 'd«ti08i'irhiMi'!li«tt'  ce«M,'iaii 

^.         Ytmi(rsniferr€d'«Ol(itileffk>fltocm^  i  Vbe'deAalai^vik 

^^^^-      IbemifaeAdlxmithe* trnttiaifpAt  othcvtfttoiviaB./iNinfil 

iMiT  seUkd^ki  iPr»tfbK  VJlffM^         thatthdiigli  dk 

afttorneyi'ofi'KLiPi  'iday'-suti^iin  >aNRomeyiiif'G.  'P:  >^ 

aMtdimeiit:  61  fhv^gd^  rte  (miij'«  liM^  lirrMt''ftiil  WH 

aaMld'a8ikmgiiicin^lriih:rfQ8t8l*  /l^ytt^  witMiMwrW 
HMd  (jfibvyor :ir. :ffaBi£Jiii<cX^ wei^'ddokledl -  Mi  noHMl 
atilyi  aidlMaforetho^passing^fdit  &.  4^i&  rff^«^4^90»' 
{bt.the  umfcsmily  of  prtmbsi  ([Lord  Ji^mndsf:  iM^ 
jfflh  ti  ifoMJifar  WBB  dedidiM  ezpresfli^  on  linB  pMdicvtf 
thin  cdut  asib  4»firiTikigiB  ofite  cletiB  ittkotut^yBf 
theJfBtleilBd  not*  no  pergcnr^sliri; no  'swoib  6kA)  Ml* 
ing  anyioffitheioflicteiiKDddileiin^UKi'aot^idiailiaot'jf 
aa.attoitaeybttltflKhcrir  cut  die  aide  derkB^iirho-aBaldi 
cDuM.  only  ^  toe  in  their  7ui]iei>«ny  lodger  ]|hraeCise  t  ^n 


T      I  .  • 


,^^%.on>  the  same  sid(?^  vas  bewfd  in  tluar  t^np. 

(Ijiprd  Lyndhuiut  C.Gf,-^  Even  aasumng  fromfitU 
date  of  the  alias  that  the  defendant  hoped  .la  jBiid.tha 
pll^ntif^^  Jirifiol.  about  that  tioei  att  that  he.fU4>M 
t^at  pqqwion  waa  tp  Ipdga  t]ie  writ  witbthe  sbeiifc 
leayjui;ig  ft  .to  them  to-  do  their  duty  respecting  it:ip^a 
pwopqr.  manner.!  He  might  well  have  cenclfidod  tba^ 
they  woul^  only  I  execute  it  on  the  fdaintifl^  if  he  de4- 
lajK^  hi«  re  tif ru  to  Gu^frufey  impropedy « ■  Ae.  to-  the 
attfjf^nqes  of,  tlie  ;  defendanlf^  clerk>  be£[>re/<tM! 
ju^  on,^€;  9UiqB(kona.r(fbr.disch«1gingvtbe  plMOtiff.eo 
cojfopifpn .  ^i|,  thej .  amoif qCcd ,  lo  no. ;  moie  ^  than  .alp. 
tep4^]g,lufp!Qn^he^fe&daiit'9ipart  tp  .aseertaia  jvrha* 
the^ ^0^(1, were  atatad  in  'the  plwitiff!aiaffidavit».«hklL 

(a)  4  D.  &  R.  7S.  (6)  9  Pri.  15. 

(c)  See  DOW  11  G.  4.  &  1  YT.  4.  c«  70.  s.  10* 
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ia  Aita  judgment  lof  the  court  mim  aiffickbt  to  eotaUidi       VBMk 
the  pi&faleg^  (dMtned»i  i  The.mobt  sftrenofiur  loppdiMMpto      ^^T!^ 

■Dt/t0tey.  reoogoitioo  ite  aflSmiaiuwl  by  iihe  dbfieaAf  nt>df      W  wi%. 
the  jlieviovsiaul  of  the  jja^riff 's  a&cet\Lti£tid6h^'  Nw 
4iA  tbe  pl£A«tiffi»,iiAijljbe:tim»j of/ the  alj^pliifcattoivfto'f^te 
jH^ylvemm  (in  QCtealipersohi^L^todjr^ihaidDgii^iseb 
Ml  t«»  tf»e  9fcyMiffi  Oflb  <^e  j)$thK.i»Xheid«GnDdiiit(didr«ri 
«4t  ^  Xk»/iateriiiL  (Ovkec^  tbe  plaiiiiiff mtuetody*  liUliai 
ifiJMOMt  of  tluQldeftlndaDl/  ]|i^  the  Mieht  ki  qQeitMn,l«^ 
bK)vle4g0\of  Ihe  obrai|iiiatwcc»^>pQdecivbidU)il>  t^^ 
jitMi  iflt^riiimp^hejwesl  pot  liabki  ikr  Miaodtauj  MSJbid) 
46i9tifoM<fayfe^  iA3b»>fr^  vJ£!a4ai^<a)//viMfaA^  if  the^ 
ddfenc^anliubaddeiife  4iDJ!i>tlmi9iefpvfaBiure^>'idlii  )fiittt 
ntffl*  of aH  libe«iroiiihtttaQoesr»'j'a|i  fflcdoa  loititbeiitaMit 
iBq;hftliiijjiantaifldd/twteld>bejBnotfaeB(qafiit%in]^      ^"i 
.lAB0iheit'p(HMt*a8lmad6  fiir-  theipliAitifililhttt^ihb^ 
genetel  >  f^fhrilpgrj  fioim  I  cneift  I  iiiBS  1  Bbt  nat  1  &^ 
the  arrest  in  question  any  longer  countervailed  bv  the 
special  ip^M^  df  ^eM^'^efeiidikir  M^^tr  cfti^k^'B^^^, 
or  side  clerk  of  one  of  the  sworn  attomies,  or  clerks 
of'UhttoiJbfM^'iina^ih^istat^  ^^8^  SW^^}  l^?t4o. 
pAM'4ddiiiAl|^i^l«»»;'#fik  d(«d4i^'8tf^t>i«*^oi''t1A^' 
ai^drfkl^i  'SiiisftltitiilM/»'Un'^A»^for^tTii'l)elte^^J^ 
tMH4i^iM^dMi€s  ti^fte>'ife^fi^ea'by  (h^'>MiI^i^^^' 

d^ty'd«tk  oT^the  pIbtt^/>iM^'fo#  otter^'iii^'ll^^^ 

eeMs  IKIi  stirt^^ itha(?  «he^  df^jiUtj^  c1^  ot^'^e^^^!^' 
and<l'«tll^^MM  foiilr  siv^to  def%fs'^t!Mve''^dMBd{^^ 

...      ,     (a) « Doug.  671.  ■   ,1  ^,.fi  J  /,, 


i' 


•  ■ 
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188i»       or  cimiiiMm  law  ude  since  the  passing  the  sot  of  1 


Stosw 


(?,  .4.  and  1  IT.  4.  c  TO.,  but  without  any  regnlatioa  t 
«7^  to  the  respectm  duties  to  be  performed  by  escL  '■. 
Whits.  ^Jj^q  g^^g  ^^  ^  apportion  those  duties  among  the  befor 
named  individuals.  But  the  efl&ct  of  this  act  is  sot  I 
abolish  the  offices  of  sworn  or  side  derk,  or  Id  td 
froia  any  of  them,  whether  named  in  the  act  or  do 
any  privilege  which  they  had  before  it  passed,  Thi 
are  touched  by  it  in  no  other  manner  except  that  i 
consequence  of  it  they»  as  side  clerks  of  this  com 
have  no  duties  to  perform,  though  their  offices  as  sue 
continue,  to  exist*  By  the  acknowledged  course  of  di 
court  (a)  side  cbrks  or  clerks  in  court  (vis.  clerks  of  di 
four  sworn,  clerks),  and  practising  in  their  names,  mi^ 
arrest  attomies  of  other  courts  by  capias  of  privik^ 
Tlie  side  clerks,  in  the  causes  which  they  conducts 
themselves,  performed  their  duties  in  the  name  o 
the  sworn  clerks;  whereas  now  the  duties  of  tb 
latter  are  performed  by  the  same  individuals  s 
their  character  of  officers  of  the  court,  designatet 
and  appointed  by  the  act  2  &3  If^.  4.  c.  110.  Sec 
tion  30.  enacting  that  no  person  holding  any  of  tb 
said  offices,  or  being  an  assistant  or  clerk  tp  any  Q 
them,  sb^Il  act  as  an  attorney,  is  directed  against  thi 
new  offices.  Now  a  side  clerk  practised  in  the  nam 
of  one  of  the  four  sworn  clerks  or  attomies.  The  da 
fendant's  first  writ  of  capias  was  sued  out  acco?d< 
ingly  before  the  passing  of  2  &  S  W.  4.  c  LIO,  so  thai 
the  alias  issued  afterwards  was  only  following  up  ha 
previous. proceeding C^).  Jtwastl^e  side  clerk's  prifi 
legei  as  weU;is  that  of  tlie  sworn  clerk*  ao  tp  aue^.thooigli 
the  mode  of  instituting  the  suit  was  in  the  namci  of  tlM 

(•)  See  Baron  Hu/^lc'i  judgment  in  Bowygr  ▼.  lioiJniu,  X  Y.  &  J.  SOS. 
(6)  N.  B.  Both  writs  of  capias  were  issued  before  the  2  Will,  4.  c.  59. 9. 1, 
the  unifomiitj  of  process  act,  came  Into  opentfon. 
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0W^>m  clerk.  The  sworn  clerks,  as  suchy  still  MEbtflb  liSi.' 
oftcen  of  the  Eacchequerof  Pleas,  and  conseqiientljr  the 
•ifle  clerks  also,  with  their  privileges.  The  side  cterkft  ""^ 
are  therefore  entitled  to  practise  without  being"  ad^'  Wnrrs. 
netted  attorneys  of  the  court;  whereas  by  II  jQiA. 
atfta  1  IK  4.  c.  70.  8.  10.  attornies  of  other  eotbrtti 
nttiit  be  admitted  here  before  practising  in  it;  Th^ 
e6le  object  of  the  framers  of  the  act  fi&8fV.4. 
c'  1 10.  was  not  that  the  offices  of  swofra  clerks  should 
be  aboKshed,  but  merely  that  the  several  dtMies  to 
be  t'^rfonned  by  them  in  their  new  characters  6f 
mister  and  prothonotary,  clerk  of  the  rates  ankl  filacM*, 
dMiidd  be  precisely  regulated  and  apportioned  anioii^ 
them.  Their  several  privileges  as  sworn  clerks  arift 
preserved  ss  well  as  their  former  official  duties  as  such, 
but  the  latter  are  allotted  among  them  by  the  nkt.  -  '  ^ 

iPAtu  B.*-^In  order  to  make  the  defbndant  tespoh^ 
sttle  in  this  action,  the  plaintiff  was  bound  to^tabfiiik 
diat  Ms  imprisonment  took  place  by  the  act  of  the  d(i» 
ftndant,  and  that  the  defendant  knew  the  plaintiff  te 
bfe  a  practising  attorney,  and  as  such,  pnvileged  at  this 
time  i '  for  his  privilege  only  exists  with  reference  to  his 
eiMMantly  attending  in  the  courts.  Even  assuming  Unit 
aA  kctioft  on  the  case  would  lie,  it  could  not,  at  kQ 
eyiihts,  be  supported,  unless  by  showing  that  th^ 
defbiidiuit  had  knowledge  of  the  circumstances  of  the 
amst  at  the  time  it  took  place,  and  ordered  it  to  take 
plJEice.  Subsequent  recognition  or  affirmance  of  it, 
wbbld  not  suffice.  Now  the  declaration  avers,  that  the 
d^finidant  well  knowing  the  premises  caused  the  plain- 
tiff^ to  be  arrested  and  imprisoned.  Neither  the  sci* 
enier  or  the  other  averment  have  been  proved.  There 
is  no  period  of  time  when  any  act  is  done  by  the 
defendant  ordering   the  plaintiff  to  be  imprisoned. 
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with  knowledge  of  the  circumstances  of  the  i 
For  it  is  too  much  to  *ay,  that  <me  nun,  I 
posing  the  application  of  another  to  be  disch 
fi-om  an  arrest,  thereby  orders  Iiim  to  remun  i 
tody,  eren  if  auccesaful  in  that  t^tpontion. 
the  staL  9  8iSW.i.  c.  110.  I  am  of  opinio) 
side  cleriu  remain  aa  they  did  before,  and 
cootiime  to  act  as  atttanieB  in  tfau  court,  bn 
not  practise  in  die  name  of  awom  clerks,  who  m 
qualified  by  section  S  from  actiDg  as  practitimien 
though  sect.  10  does  not  mention  tide  clerk*  in 
cular,  it  never  could  have  intended  to  exdude 
firom  practinng  altogether,  which  would  be  the 
of  die  argument  for  the  {duntiff. 

BoLUHD  B.  coocurred. 

Aldebsom  B.-— The  phuntiff  sent  down  die  i 
the  sherifia ;  they  arrested  the  {JaJntifTunder  amU 
rircumstances,  and  a  tnoUon  for  the  defendaal 
charge  on  common  bail  was  afterwards  made  -miA 
cess.  Then  is  the  plaintiff^  for  their  mwnn^^i, 
liable  to  an  action  on  the  case  for  having  knowii^ 
caeioned  an'  injury  to  the  plaintiff  by  mafice  an 
pression? 

Rule  absolute  to  enter  a  nom 
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-uo  iii  iiii;rfi'n  ur  luirl  >'f>Irio  yJ-vrofO  .Ihonu  iic  nicnl         ^ill»^' 
'SHBESVlASfit^ift'  aSBiigiltiianQiliahoihn^saDneqtffiaB  Where  the 

.7?|j2»haiiW»,  V  »W«l*  ^fcterf  theJ^UiStfiff  JtefeOoJH  rch^c^l"" refuses 


t^iM'' 


fmilingi>#h(iipYy9CI|Whgiffii?^I^i^iQf  b(lbP$tSj^^pl|f  tr^^ftl^  paid  according 

Westminster,  in  order  ff»£i|^n|C|«(f  jbisj/iibflrj^flibiMA  ^Jl^^^^^^!^"*' 
discbarge  from  such  imprisonment  as  aforesaid,  and  present  at \ho 

other  wrongs  &c.    Plea :  gevm^Umm  ff h^irfsirttfff,  ^n^ew^tC  his 
a  boy  about  1 1  years  old,  was  sent  to  the  defend^  mother  had 

BJ^t^^^Q^I^y  ^  tStocA|W/A.bjjr  iri«l^mO*(»^  ^ShomeaS 

Tik^t^fm  ofi.fcUeh^fbpjri  mr^y^f^^mm^OL.Jlf^Mf%ilh  ^^^^  refused, 


or  was  in 


^}^  q(W?lterter,pn  .^vapue,,.  iXJftB  hoSim^j^kJilfMwh  any  wavre- 

mg^  bm/tbB.wwter.;jy«.nfttvi)fa4j  in<iftifewq«»  s»4^«  thou  h  ke  t  at 

^brP^KI^^  Jliftf^ptJiers/Gftt^  '^l^ouft  mnn  in  4ha  school  dunng 

4^ef^t..^4,  he|wiap^rW.l'be4j.'apd^W*^uP0ti'WW»<  action  for 
her  to  see  him,  sayhig,  lie  would  not  let  him^gft,feJ^^  j^ent^annr* 
tiUrt\e,fy;i^r^^i?W^.paji4lM-«Pn,!5Jt^t  December  she  paid  be  maintained 
tbe  quarter  due  in  advance  at  Michaelmas,    On  Sd  Ja^ 
nuary  she  again  called  at  night,  and  asked  to  take 
away  her  son ;  but  the  defendant  told  her  he  was  in 
bed,  would  not  let  her  see  him,  and  declined  to  let 
bim  go  till  the  pricr  of  faig  board  and  ■  tuition  for  the 
fresh  quarter  which  had  been  entered  on  should  have 
been  paid.    The  boy  having  been  again  formally  de- 
manded, the  defendant  refused  to  let  him  go,  unless 
compelled  by  law.    On  the  llth  January  defendant 
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1884.       ^^^  served  with  the  copy  of  a  writ  of  habeas  corpm 

and  delivered  up  the  boy.     The  plaintiff  did  not  se 

his  mother  on  either  of  the  occasions  when  she  cafle 

to  take  him  home,  nor  was  he  aware  that  she  hi 

called  for  him. 

At  the  trial  before  Gumey  B.  at  the  Middleu 

sittings,  the  plaintiff  was  nonsuited  for  want  of  ei 

dence  of  imprisonment. 
1 

Camyn^  in  Ecuter  term,  obtained  a  rule  nisi  f 
1  setting  aside  the   nonsuit  and   having  a  new  tm 

against  which 

1 

Hutchinson  now  showed  for  cause,  that  there  wi 
^  no  proof  of  any  violence  or  forcible  detention  bytii 

defendant,  of  the  boy's  person  against  his  wUl,  or  en 
that  he  knew  of  her  visit.  Vi  et  armis  et  cootz 
pacem  were  not  proved.    The  court  then  called  on 

Comyn  and  Butt  to  support  the  rule.  There  wi 
evidence  to  go  to  the  jury,  from  which  they  m$gl 
have  presumed  a  detention  and  imprisonment  of  tk 
boy  against  his  consent.  It  was  not  necessary  to  proi 
an  actual  assault  or  violence  used  to  him,  for  in  ooi 
templation  of  law,  every  detention  against  a  person 
will  includes  an  assault.  Thus,  locking  the  door  of 
room  where  a  supposed  lunatic  is,  would  give  him,  an 

''  him  only,  the  right  of  suing  for  false  imprisonmep 

So  where  a  gaoler  does  not  liberate  a  convict  after  h 

,  term  of  imprisonment  is  ended ;  and  yet  the  latter  ni 

be  ignorant  when  it  expired.  It  must  be  conceded,  tbi 
the  plaintiff  originally  assented  to  be  placed  at  di 
defendant's  school  by  his  mother,  because  the  k 
would  presume  his  assent  to  what  was  apparendy  ft 

.  his  benefit ;  but  as  there  is  no  evidence  of  the  boy' 


:  ■  I 

1. 
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oonsent,  the  presumption  of  his  consent  in  fact  ended       1984. 
when  his  mother,  a  widow,  who  had  the  right  not  only 
to  control  and  direct  him,  but  to  the  possession  of  his  ^ 

person  at  his  early  age,  determined  that  contract  for  his  Botu. 
board  and  education,  under  which  only  he  remained  at 
the  school.  For  any  unnecessary  expense  sustained  by 
her  from  the  plaintiff's  misconduct,  it  seems  that  she 
■idght  have  sued  in  case  (a).  After  this,  the  boy  being 
ftrmally  demanded  on  her  behalf,  the  defendant  declares 
be  will  not  giTe  him  up  till  compelled  by  law,  and  only 
TClinquisbes  his  custody  of  him  after  the  issuing  a 
liabeas  corpus.  Then  in  the  absence  of  direct  ct!- 
dence  of  the  boy's  assent  or  dissent  to  being  detained, 
the  declarations  of  the  defendant  were  evidence  for  a 
jury  to  find,  that  he  detained  the  boy  not  for  the 
original  and  lawful  purpose  of  educating  him,  but  till 
m  ram  of  money  could  by  that  means  be  wrung  from 
hb  relatiTe.  It  was  not  necessary  to  prove  that  the 
boy  expressed  a  wish  to  go,  and  had  he  wished  to  stay, 
the  defendant  might  have  proved  the  fact ;  nor  has  he 
pleaded  a  licence.  It  should  have  been  left  to  the 
jnry,  whether  detention  during  the  usual  period  of 
boBdays,  was  not  against  the  boy*s  will.  [Alderson  B. 
'Tour  argument  assumes,  that  as  a  detention  is  pre- 
fmned  to  be  agunst  the  will  of  the  party,  every  boy  at 
•ohool  is  kept  in  imprisonment  there,  though  by  the 
authority  of  his  parents.  If  that  is  not  a  fallacy,  the 
'deduction  you  would  contend  for  follows;  viz.,  that 
vben  that  authority  is  at  an  end,  his  remaining  at 
eebool  might  be  an  imprisonment.  But  was  it  not  in- 
cumbent on  you  to  show  that  the  plaintiff  remained  at 
^  eebool  against  his  will ;  and  is  there  any  evidence  of 
ibat  fact!  A  habeas  corpus  may  be  granted,  to  obtain 
Ae  custody  of  an  infant,  who  can  exercise  no  will  of 

(a)  See  HaU  v.  HoUander,  4  B.  &  Cr.  660. 
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1834. 


Herring 

V. 

Boyle. 


its  own.  Bollandh.  The  defendant  is  not  prore 
to  have  any  communication  or  contact  with  the  pluii 
tiff,  at  the  time  the  mother  called.  Alderson  B.  Th 
presumption  that  every  grown  man  under  restraint  i 
presumed  to  be  so  against  his  will,  may  exist  in  th 
case  of  a  lunatic ;  but  is  rebutted  in  the  case  of 
school-boy,  on  account  of  the  necessary  object  of  hi 
education.  In  trespass  for  criminal  conversatioD,  th 
constructive  assault  on  the  wife  being  supposed  to  h 
against  her  will,  is  unlawful ;  whereas  here  it  is  lawfU 
You  admit  that  had  the  boy's  consent  to  stay  at  schoc 
appeared,  no  action  could  have  been  maintained;  thi 
shows  the  will  of  the  mother  not  to  be,  quoad  hoc,  th 
will  of  the  child.  The  plaintiff  was  bound  to  shoi 
distinctly  the  dissent  of  the  child.] 

BoLLAND  B.  {a)  As  this  case  was  moved  before  m] 
Lord  Lyndhurst  and  my  brother  Parke ^  we  will  mcD 
tion  it  to  them,  though  we  entertain  no  doubt  on  it 

Ctir,  adv.  vuU. 


u 


■r 


if 


i 


On  a  subsequent  day  Bolland  B.  said.  The  qnes 
tion  in  this  case  was,  whether  or  not  this  acUoi 
was  sustainable  under  the  circumstances  proved  ?  Am 
as  it  did  not  appear  from  the  judge's  notes»  thai 
any  evidence  of  a  false  imprisonment  had  beei 
given,  wl)ich  could  go  to  the  jury,  I  am  of  opinioi 
tliat  the  rule  for  setting  aside  the  nonsuit  must  b 
discharged.  It  was  put  to  the  court  in  argument 
that  the  misconduct  of  the  master  in  refusing  tc 
give  the  boy  up  to  his  mother  when  demanded, 
amounted  to  a  constructive  imprisonment  of  the  boy; 
but  there  was  no  evidence  that  he  was  aware  ol 
any  restraint  or  refusal  to  let  him  go,  or  even  knew 

(a)  Lord  Lyndhurtt  was  fitting  in  equity*,  and  Parke  B.  at  Biii  prits. 
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what  was  going  on  respecting  him.  Many  authorities 
efltoblish,  that  a  constructive  imprisonment  may  take 
place  without  actually  touching  the  party,  as  if  a  bailiff 
enter  a  room,  and  tell  a  person  he  arrests  him,  and 
lacka  the  door  (a) ;  but  I  find  none  which  extend  that 
doctrine  to  a  case  where  the  party  is  not  shown  to  be 
corporeally  present  at  the  time  of  the  defendant's  act. 
No  evidence  is  given  of  any  refusal  or  unwillingness 
OB  the  part  of  the  boy  to  stay  where  he  was ;  he  may 
have  been  all  along  wilUng  to  stay;  nor  that  the 
master  ever  stated  in  the  boy's  presence,  his  refusal  to 
let  him  go.  Then  the  boy  cannot  be  said  to  have 
been  imprisoned  against  his  will. 
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Herriiig 

V. 

Boyle. 


Alderson  B. — In  the  total  absence  of  all  evidence 
that  the  boy  knew  of  the  master's  refusal  to  let  him  go, 
the  rule  must  be  discharged.  He  was  not  shown  to 
be  cognizant  of  any  restraint,  and  the  defendant's  re- 
fusal in  his  absence  to  deliver  him  to  his  mother,  does 
not,  in  my  opinion,  amount  to  a  false  imprisonment. 

GuRNEY  B. — There  was  no  evidence  that  he  even 
knew  of  his  mother's  visit,  or  that  she  had  requested 
that  he  might  return  home,  which  the  master  had  re- 
fused, much  less  that  he  was  restrained,  or  conscious 
that  he  was  so  in  any  degree. 

Lord  Lyndhurst  C.  B.  added, — I  am  entirely  of  the 
^me  opinion,  as  is  my  brother  Parke.  We  both 
heard  the  motion  for  a  new  trial,  though  absent  at  the 
argument  on  showing  cause. 

Rule  discharged. 


(«)  Sec  Cas.  temp.  Hardw.  301 ;  ArrowvnUk  v.  Le  Memrier,  2  New  R.  21 1, 
f  IS;  mbo  remj  v.  Adamtrnt  6  B.  &  Cr.  6'i8 ;  Bdtes  r.  Pitting,  ante,  231. 
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Wasney,  Clerk,  Executor  of  Ann  Andus,  agtmtt 

Earnshaw. 


•'F 


■  'I 


HI. 


\\' 


V 


1,1 

I 


I 


Where  an  ex- 
ecutor agrees 
with  a  legatee 
to  allow  him 
interest  on  his 
legacy  if  he 
will  permit  it 
to  remain  in 
his  hands,  it 
becomes  a 
loan  to  the 
executor,  for 
which  he  is 
personally 
liable  at  law, 
and  cannot 
plead  plene 
administravit 
in  bar  to  an 
action  by  the 
legatee. 


,1 


A  SSUMPSIT.  The  fourth  count  of  the  dechntioe 
^^  stated,  that  whereas  heretofore  and  in  the  life-tiae 
of  the  said  Ann  Andus ^  and  before  the  makii^  of  the 
promise  of  the  said  defendant  hereinafter  next  men- 
tioned, to  wit^  on  25th  March  1817,  to  wit»  in  &€. 
one  Thomas  Earnshaw  made  and  published  his  bat 
will  and  testament  in  writing,  and  thereby,  amongBt 
other  things,  nominated  and  appointed  the  said  defend- 
ant sole  executor  thereof,  and  thereby,  amongst  other 
things,  devised  and  bequeathed  to  the  said  Ann  Andat 
the  sum  of  100/.  And  the  said  Thomas  Samshaw  af- 
terwards and  before  the  making  of  the  promise  hereinr 
after  next  mentioned,  to  wit,  on  &c.  in  &c.  died,  without 
altering  or  revoking  his  said  last-mentioned  wifl.  And 
the  said  defendant  afterwards  and  in  the  life-time  of  the 
said  Ann  Andus,  and  before  the  making  of  the  pronme 
hereinafter  next  mentioned,  to  wit,  on  24th  Marek 
\9SQy  proved  the  said  will,  and  took  upon  himself 
the  burthen  of  the  execution  thereof;  and  then  and 
there  assented  to  the  said  last-mentioned  bequest  to 
the  said  Ann  Andus,  and  afterwards  and  after  die 
proving  of  the  said  last-mentioned  will  by  the  sud  de> 
fendant,  and  after  the  payment  of  all  the  debts  of  the 
said  T.  Earnshaw,  and  all  the  other  legacies  in  the  said 
will  mentioned,  there  remained  in  the  hands  of  the  slid 
defendant,  as  executor  as  aforesaid,  a  sufficient  sum  ci 
money,  being  assets  of  the  said  T.  Earnshaw,  whereHfitb 
the  said  defendant,  as  such  executor  as  aforesaid,  could 
and  might  and  ought  to  have  paid  the  said  last-men- 
tioned legacy  of  100/.  to  the  said  Ann  Andus,  and  before 
the  making  of  the  promise  hereinafter  next  mentioned, 
to  wit,  on  &c.  in  &c.  assented  and  agreed  that  the  said 
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Amn  Amdug  was  then  and  there  entitled  to  demand  and 
haTO  of  and  from  the  said  defendant,  as  executor  as 
aforesaid,  the  said  legacy  of  100/.  according  to  the  last- 
mentioned  bequest  of  the  said  T.  Earns/mw,  to  wit,  in 
&c«  And  thereupon  afterwards,  to  wit,  on  25th  March 
1821,  to  wit,  in  &c.  in  consideration  of  the  premises, 
the  said  Ann  Andus,  at  the  special  instance  and  request 
of  the  said  defendant,  suffered  and  permitted  the  said 
defendant  to  retain  in  his  hands  the  said  last-mentioned 
sum  of  100/.  so  due  to  the  said  Ann  Andm  as  aforesaid, 
and  ihen  and  there  lent  him  the  same,  upon  the  terms 
and  conditions  that  the  said  defendant  should  pay  the 
said  last-mentioned  sum  of  100/.  to  the  said  A,Andus  on 
request,  and  in  the  meantime  should  pay  and  allow  her  in- 
terest on  the  same  at  and  after  the  rate  of  5/.  for  the  year, 
and  the  said  defendant  then  and  there  had  and  re- 
tained the  said  last-mentioned  sum  of  100/.  in  his  hands 
upon  the  terms  last  aforesaid,  from  thence  until  and  at 
the  time  of  the  death  of  the  said  Ann  Andus^  to  wit, 
in  &c.  And  thereupon  afterwards  and  after  the 
death  of  the  said  Ann  Andus,  to  wit,  on  1 1th  April 
1833,  &c.ia  &c.  in  consideration  of  the  premises, 
and  that  the  said  plaintiff*,  as  executor  as  aforesaid, 
at  the  special  instance  and  request  of  the  said  de- 
fiaodant,  would  permit  and  suffer  the  said  defend- 
ant to  retain  in  his  hands  the  said  last-mentioned 
of  100/.,  he  the  said  defendant  then  and  there  pro- 
the  said  plaintiff*,  as  executor  as  aforesaid,  to 
fay  ham  the  said  last-mentioned  sum  of  100/.  on  request 
and  interest  thereon  in  the  meantime,  at  and  after  the 
sate  of  5/.  by  the  year.  Averment,  that  the  said  plain- 
li£^  as  executor  as  aforesaid,  did  afterwards,  to  wit,  on 
ifCm  in  &c.  permit  and  suffer  the  said  defendant  to 
setain  in  his  hands  the  said  last-mentioned  sum  of  100/. 
upon  the  terms  aforesaid;  and  although  the  said  de- 


Wabwet 
Eaxjuieaw. 


ing^c,  but  intondtng  to  deceive  the 
executor  as  aforcsaidi  in  this  respeci 
would,  when  he  was  so  requested  aa  : 
any  time  before  or  since,  pay  the  said  pi 
as  aforesaid,  the  said  last-mentioned 
any  plrtilhereofi'dr  any  interest  for  the 
thonee  liitherto  lialh  wholly  refused  so  i 
rufuses  tO'pay  the  same,  or  any  part  the 
lilaintiff,  executor  aa  aforesaid,  to  wit,  i 
^■.;)'i'lie  JihiCOUitt  stated,  that  in  coi 
Iho  Bud  .plaintifli  ax  executor  as  aforesaii 
tlib  dcfcodimt  to  return  in  his  hands  i 
stniiof  1901.  which  tiie  said  defondanl 
doivcd  f«D  the  uae  of  the  said  Ann  At 
timet  Aa  partof  tha  personal  estate  of  th 
aiav  deceaacd,  and  which  the  said  T. 
'bequeathed  to  tho  said  Attn  Andu»  in 
and  would  lend  the  same  to  the  said  def 
nuaed  the  plaintifiT,  as  executor  as  afbre 
saiiisuiDAf  100/.  upoD  request,  with  i 
•ancl  theaaid  plaintiff  did  permit  the  aai 
'SetAui  in  hiahands  the  said  sum  of  lOQ 
and  thece  lend  the  said  defendant  the 
tersiB  tait 'aforesaidt  and  although  the 
!waa  afterwanla,  on  kc.  at  &c.  requeati 
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The  point  to  be  contended  by  the  plaintiff*  was,  that  1834. 

as  the  defendant  was  sued,  not  as  executor  but  in  his  ^^n^^*^ 

personal  capacity,  the  plea  of  plene  administrayit  was  ^^^^^ 

bad  in  law.  Eabnshaw. 


Granger  for  the  plaintiff*  cited  Gregory  v.  Har^ 
Man  (a)  in  support  of  the  demurrer. 

The  Court  then  called  on 

Hoggins  to  support  the  plea.    The  declaration  is 
bad,  as  there  is  no  legal  consideration  laid  for  the  pro- 
mise;  and   secondly,    the  defendant's  assent  to  the 
l^acy,  as  executor,  and  his  promise  to  pay  it,  are  evi- 
dence of  assets  only,  so  that  the  plea  of  plene  admi- 
nistrayit is  good,  and  plaintiff^  should  have  taken  issue 
on  it,  and  proved  the  assent  and  promise  to  pay.    For 
even  if  this  is  a  loan  of  money,  such  a  loan  by  retainer 
ia  not  a  consideration  for  the  promise,  or  laid  as  such. 
After  stating  the  assent  to  the  legacy,  the  declaration 
states,  that  in  consideration  of  the  premises  the  plain- 
tiff permitted  the  defendant  to  retain  the  money,  and 
then  lent  him  the  same.    [Lord  Lyndhurst  C.  B.  It  is 
^  in  consideration  of  the  premises,''  that  is,  of  what  is 
there  before  stated,  and  upon  the  terms  and  conditions 
that  the  money  lent  should  be  repaid  on  request.]  Then 
there  are  two  considerations  and  two  promises.    [Lord 
JAfndhursL  That  is  right  in  form;  the  promise  to  pay 
ia  first  laid  to  Ann  Andus,  and  after  her  death  to  the 
]ilaintifi*as  her  executor.     A  loan  is  distinctly  averred. 
If  A.  has  money  of  mine  in  hb  hands,  and  I  say  that 

(•)  t  Moore  &  Payne,  309  :  and  see  William  Bane's  case,  9  Kcp.  93 ; 
Davi*  ▼.  Rtyner,  Z  Lev.  3 ;  1  Rolie's  Abr.  24,  pi.  33 ;  Goring  t.  Caring, 
YcW.  11  ;  Davis  t.  Wright,  1  Vent.  120;  Trewinian  v,  Howell,  Cro.  £1. 
9i  ;  Quick  V.  Ccpletton,  1  Sid.  242;  Reech  t.  Kennegall,  1  Vci.  223. 
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he  nay  xttain  k,  tSkmimg  wtm  6  per  Msft.  fiv  il^Ai 
traasMtioa  is  valid  m  almuw  TIm  aHefrdioCA 
laoBey  wmaining  in  die  party**  hands  does  niliki 
a  loan,  but  if  he  retains  it  at  interest  in  r&ipsrtcf 
contract,  it  is  diflferent.  Here  it  remains  by  ▼irtoei 
such  a  contract  ''  In  considemdoa  cyf  lbs 
refers  to  all  the  anteosdent  BsatteTt  vis.  thai 
had  money  to  pay  all  the  legatees^  and,  having  pa 
them  all  except  this  legates* had  monsj  aftsr  tlislf 
maining  in  his  hands.  It  is  a  contract  that  the  eiM 
tor  should  retain  die  legacy,  paying  5  per  seat.  intMi 
and  he  did  rstsin  accordingly^  under  saatrsct  f 
lending  it  to  him.] 

In  the  first  part  of  the  conat  no  hiaa  of  Mnaiji 
stated  on  die  pleadings,  and  the  praiaiaeis  aoiUdI 
be  in  consideration  of  any  kM%  bat  ia  i  isiiiiilnaiii 
that  Anm  Amdm$  was  entided  to  dnmand  the  hgsq 
the  loan  being  merdy  an  act  dons  ia  eonssdaratioB  4 
the  pr»uses  on  which  die  pronase  is  saised  ;  thelsNi 
part  of  the  count  merely  means  that  the  legalse  wsd 
permit  the  IML  l^^acy  to  lapaaia  m  the  dcfaadirf 
haads. 


Lord  Lyndhurst  C  B^  — When  Jbm  Amim  im 
she  had  suffered  the  defendant  to  retain  it  oadsr  A 
Qontract  between  them,  and  die  defiwidant  did  isiM 
according  to  that  contract  That  is  a  loan.  It  wsdii 
be  sufficient  if  it  had  been  said  that  ia  rnnrndsraiis 
that  Ann  Andu%  would  permit  the  dsfiwfidant  to  mtsi 
money  on  certain  terms^  one  of  which  was  that  hesbosl 
pay  6  per  cent  for  it,  that  would  be  aspecial  i^trnlmi* 

Judgment  for  the  plaintiff^). 

(a)  See  OfMui0«  ▼.  Ax\ilm^  mUi  Vol.  IL  593; 
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1834. 

PiPFERELL  (tffoinst  BURBBLL.  ^"^^v-"^ 

A  Rule  had  been  obtained  by  FoUett,  for  setting  aside  An  order  hav- 
an  interlocutory  judgment  for  irregularity,  in  sign-  f"fge^^n™a^s^ 
ing  it  before  the  time  for  pleading  had  expired.  An  time  to  plead, 
order  for  seven  days'  time  to  plead  was  made  15th  May^  j"^  ^jj^  jjj^ 
llie  pleas  were  delivered  on  the  22d,  and  judgment  defendant,  on 
was  signed  at  the  opening  of  the  office  on  the  evening  yered  pleas 

of  that  day.  which  were 

•^  irregular.  The 

plaintiff  after- 

Hutchinson  showed  cause.     The  judgment  was  re-  j^^gmern'on 
gplarly  signed,  for  two  reasons  ;  first,  the  pleas  were  the  same  day, 
delivexed  out  of  time  on  the  2Sd,  time  to  plead  un-  day,^exclusive 
dor  a  judge's  order  being  to  be  reckoned  inclusive  of  o^  that  on 
it»  date,  and  exclusive  of  the  day  it  expires ;  Kay  v.  ^rder  was 
WhUehead.  (a)    And  Gould  J.  there  cited  from  a  MS.  granted.    The 

^   '  court  set  aside 

note.  Read  v.  Montgomery^  C.  P.  Easter^  26  Geo.  3.,  the  judgment 
wbeie  an  order  for  time  to  plead  having  been  made  **  **^on  the^ 
en  16th  May^  a  judgment  signed    on  the  23d,  for  23d  the  de- 
want  of  a    plea,  was  held    regular,    on    consulting  ^{^  that  day  m 
tfie  officers.    Freeman  v.  Jackson  (Jb)  is  not  contrary,  which  to  plead 
Secondly,  the  judgment  might  be  signed  on  the  £Sd,     ^ven  days' 
as  for  want  of  a  plea,  on  account  of  the  irregularity  in  fimeforplead- 
pleaaing  two  pleas  without  leave  of  a  judge,  pursuant  whole  of  the 
to  Reg,' Gen.  Trin.  1831,'  {ante,  Vol.  I.  533,]  and  for  J[^^St,''X*° 
want  of  signature  of  counsel  to  the  second,  which  excluding  the 
concluded  with  a  verification.     The  defendant's  deli-  theoiSeris^ 
very  of  the  pleas  within  the  time  allowed  by  the  order,  made, 
rs  widi  the  time  otherwise  required  befiir«  aigii- 
jadgnient. 


FoUeU  in  support  of  the  rule.  By  Reg.  Gen.  Hit. 
#  W.  4.  No.  VIII.  [ante,  Vol.  II.  p.  352,]  the  seven 
days  not  being  expressed  to  be  clear  days,  are  to  be 

(a)  1  B.  &  P.  480.  (6)  3  H.  Bla.  3d. 


P£PPIJI||LL 
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181^.  leckoned  exclusive  of  the  firsts  and  indii^iive  of  th* 
lostiday*  Then  the  judgment  was  signed  too  soon  o 
timiSM,  the  defendant  having  all  that  day  to  delivc 
BvRRKLt.  i^  .yieaa  in.;  and  even  if  the  plaintiff* might  have  sigoe 
judgment  for  the  irregularity  pointed  out,  the  plainti 
should  not  have  signed  it  till  the  23d;  and  had  li 
iiraited  itill  the  proper  day,  the  defendant  might  hii 
got»an<oodetf  to  plead  several  matters,  and  delime 
aaotheb  second  plea  regularly  signed* 

•  ill  III    .1    I    •        !•      ' 

m(  IioildLvNDHVRST  C.  B. — I  accedo  to  the  pontki 
that  the  defendant  bad 'tfaie  whole  of  the  22d  on  whid 
to  obtain  a  judge's  order  to  plead  several  matters,  and  ii 
deUMehaggodlploaaigiiiBdin  the  regular  way;  wbem 
b}r  thei  I  plaintiff*'at3igning  judgment  on  that  dayi  th 
ide&pdant  iKa^  prevented  from  doing  90 ;  therefore  as  th 
j<4c^gBile»)t  was  signed  too. soon,  it  must  be  set  aside. 

Alderson  B. — The  plaintiff  might  have  cured  dM 
icfc^arkies  of  bta  plea$»if  he  had  not  been  forestall 
>by  therpIaintiff'Si  poema^urdy  signing  the  judgment. 

'  M  I  ( I  •  I  ■   .  -      '  ;  I :      •    *  ♦ » I  ( I  .  I .  • 

, .  ,X^?  P^hf^  Pai;o^  ^pncyrrii^, 

»..»•..!,  T'    ••'   ;..  ■  .!.-  Rule  absolate. 

.»     v>      .   y\\    /.(   >    .n.  .iJii    III   .III    III     I  !!■ 

I 

I  »  nlji-    iij  I       !  ?■       1 1    ;.    '■  ,  I  ■ 

a^feti 
with 


A  defendant      ItiAzEl^  tiad  dt)lainecl'  a  rufe  for  setting 

who  bad  Ob-    '^   i&iit^^Sute^^  -_ 

tamed  Ume  to  U..m.,v  a-I  Jruu^-     -*T.     >  .         ^    i ;  1  f.       •        ■,_ 

plead^and       The  defendants  order  for  seven  days  tune  tojueii 

aflerwards  an  ''«  *'>*''  mI'ii-  !n  jf«/  i.'-i  Ji  ■  •»  ,■...,  ..t, 
«  order  for  particulars  of  plaintiff's  demand,  delivered  a  plea  not  signed  b^.  oooasc 
though  concluding  with  a  verification  three  daj^s  before  the  titae  for  pleadiiii'ci 
pired.  The  plaintiff  treated  the  plea  as  a  nullity,  and  signed  judgmeot  the  di 
before  that  on  which  the  time  tor  pleading  expired  :  Hetl,  that  as  the  defeodai 
bad  all  that  last  day  for  delivering  a  plea  signed  by  coansel,  the  judgmeot  »t 
signed  too  soon. 


Macb&r 

V. 
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was  dated  Slst  October,  and  did  not  espire  till  ^  the       1884. 

7ib  November,'  on  the  3d  Notiamber  he  bhtsAMd^  wk 

Ofder  for  the  plaintiff  to  deliver  particvSail^s  nf  dckhandv 

which  by  the  practice  gave  him  as  mbeh  inore<>tiki|e  4i4     BiLirN^; 

{dead,  as  he  then  had;   vixiy  foor  liays*  looreiiafber 

the  7th  (a).    But  on  the  8th,  the  defendant^  i^hoM; 

obtaining  an  order  to  plead  several  mattersji' delivered 

a  plea  of  the  statute  of  limitations  i  to '  theiflvst' count 

of  the  declaration,  and  the  general  issue*  to-  the<>esi- 

doe  of  the  causes  of  action  in  the  declaration.     The 

plea  of  the  statute  was  not'  signed  b7'eouAs^'>.)On 

die  10th  the  plaintiff  signed  jadgmeiKi.  '     >(  !>    '<!  "  ih 

>      i'l    I   :     liit.hii*   If  I 

Chilion  showed  cause,  that  the  defeiidant^  hj  deli^eiv 
big  his  pleas,  had  waived  the  sui*plus'^lme'whieh  hk 
had  to  plead  in,  and  that  no  6rder  of  a  jiidge>t6>pibflid 
several  matters  had  been  obtained;  and  thai tlM^a 
of  the  statute  of  limitations  was  not  signed  by  counsel. 

Bazett  in  support  of  the  rule.  Thts is  ndt  »idouble 
plea,  requiring  an  order  to  plead  6evtoAl<>t]latter6]f'k 
plea  of  defendant's  bankruptcy  requires  no  signature 
of  counsel  (6).  [Parke  B.  It  concludies  to  th^  cbMtry, 
which  distinguishes  it  from  this  plea  of  the  statute  of 
Ibnitations,  which  concludes  with  a  verification.  The 
case  however  is  not  specificallyproTidedfor  by  Reg.  Gen. 
Hil.  2  W.  4.  No.  107.  [ante.  Vol.  II.  350.]  The  officer 
certifies  to  us,  that  the  plea  of  the  fatatute  required 
Bgoature.]    The  defendant's   time   for  pleaduu;  not 

heiiu:  out  till  the  11  th,  he  would  have  had  the  Mh 

^  ^  ■         ■  ■  >f.i' 

and  all  the  11th  to  deliver  a  plea  signed  bv  counsel, 
had  not  the  plaintiff  signed  judgment  on  the  lOth.  He 
lated  Pepperelly.  BurreU.{c) 

(«)  13  East,  508 ;  4  fi.  fie  Cr.  970 ;  Tidd,  9tli  edit.  469. 

(»>  a  T.  R.  496^  1  Chit.  R.  2i5,  (c)  Ante,  p.  W9, 
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Lord  Lyndhurst  C.  B. — That  oase  seems  pnarnkj 
applicable.  It  is  material  Aat  there  should  be  a  mi- 
fbmity  of  proceeding  on  such  a  pcmit ;  we  wiD  impkt 
the  conrse  of  the  other  courts* 


The  jadgment  of  the  court  was  dins  dditeied  Ae 
next  morning  by 

Fauke  B. — ^A  discrepancy  has  been  siqppoesd  to 
exist  between  the  practice  of  the  King's  Bench  and 
of  this  courtj  on  the  pdnt  whether,  a  bad  at  im- 
gular  plea,  pleaded  within  the  time  allowed  for  pkid- 
ingi  could  be  treated  as  a  nullity,  so  as  to  entide  die 
plaintiff  to  sign  j  udgment  inmiediately •  Two  old  oiaei 
in  the  King's  Bench  show  that  such  a  plea  mightiothat 
court  be  treated  as  a  nullity,  whilst  PeppereU  v.  Bm^ 
reU(a)  was  decided  in  this  court  a  contrary  way  in  hi 
term.  We  think  that  that  decision  of  this  court  is  Ae 
right  one ;  and  consequently  that  the  judgment  in  diii 
case  was  signed  too  soon. 

Rule  absolate. 

(a)  ilfrtf,  p.  809.     Thii  cue  wm  dcdded  In  Mkkmthm  ttm  ttM. 
but  iMiTiiig  o(mf  rmed  P^ppmtU  v.  BurrtU,  is  pUoed  next  to  it* 


Phillips  against  Eksell. 
Where  it  is        jfDDISON  mored  to  set  aside  the  declaration  sal 

sought  to  set     »/m.        i_  a.  j-  -^i  ^  !•      •  I    «. 

aside  a  decla-  subsequent  proceedings  with  costs  for  irregnlsii^i 

ration  and  all  {q  aot  having  personally  senred  the  writ  on  the  defiad- 

subsequenc 

proceedings      ant.    He  Stated,  first,  that  the  defendant  had  not  been 

of  dTfeit^'  ^^^  ^^*  ^**®  ^^y  ^^  "y  process ;  and  secondly, 
that  be  was      that  the  declaration  was  served  too  early.    The  ds- 

not  personally 

served  with  process,  and  of  bis  brother  who  lived  in  the  boose,  that  the  writ  «is 
served  on  him  by  mistake  on  two  occasions,  the  proceedings  will  stand  unles  it  is 
sworn  for  the  defendant  that  the  copy  served  did  not  remm  his  hands,  or  cone  to 
bis  possession,  or  was  not  shown  him  by  bis  brother. 
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fendAiit  Bwore  that  he  never  wu  serred  with  any  copy 
of  a  writ  of  summoni.  His  brother^  who  Hred  in  the 
game  house,  swore  that  a  copy  of  the  writ  was  aenred 
<m  him  on  the  20th  May^  and  that  he  immediatdy  tent 
it  back  by  the  post  to  the  plaintiff's  attorney,  informing 
him  that  he  had  had  no  conversation  with  the  defendant 
about  it.  A  copy  was  again  served  by  the  same  person 
OB  the  brother  on  S8d  May^  when  defendant  was  in 
bed.  The  decUration  was  delivered  on  31st  May. 
nanuon  v.  Pheney  (a)  having  been  cited,  Parke  and 
AUermm  Bs.  severally  dissented  from  it  as  being  con- 
Itiry  to  their  experience  in  K.  B.  and  C.  P.,  and  the 
latter  mentioned  Rhodes  v.  Innes  ip).  A  rule  having 
been  granted  in  order  diat  the  question  might  be  con- 
aldered. 


I«4. 


PacLuvs 

«• 
Easau.. 


Huiehinicn  showed  cause.  The  defendant,  who 
nsides  in  the  same  house  with  his  brother,  does  not 
swear  that  the  copy  never  came  to  his  hands  on  either 
occasion,  or  that  he  had  no  notice  of  either  of  die 
Mrvices  which  was  mistakenly  made  on  his  brother; 
nor  does  the  brother  swear  that  he  did  not  acquaint  his 
brother  of  the  second  service  on  himself.  The  de- 
ftndant's  personal  knowledge  of  a  writ  is,  for  the  pur- 
poses of  this  species  of  service,  equivalent  to  personal 
•ervice.  Thus,  in  Rhodes  v.  Itmes  it  was  held  that 
service  on  the  son  who  said  his  father  was  in  the  house, 
smdahould  receive  the  process,  was  sufficient,  the  father 
barring  then  been  long  eluding  the  writ.  [Aldersan  B* 
Kolliing  shows  that  the  copy  ever  reached  the  defend- 
OBt  If  the  affidavit  on  which  this  judgment  was 
signed  was  not  in  the  ordinary  form,  stating  personal 
gaiilce  on  the  defendant,  he  should  have  showed  it  was 
not,  and  he  not  having  done  so,  it  must  be  presumed  to 


(«)  1  DowL  P.  Cas.  441»  Pattetm  J. 


(fr)7BiDg.3S9. 


CASEB  tH'TR] 

be  in  tbe  ordinaty  {torn. 
the  brother  delivered-  dw 
can  perBonal  service  be  ( 
was  legnlar,  having  hteat 
first  serrice  on  the  iWth. 

Additom  Bupported  tbe  i 
■errice  shown  by  the  plaini 
it  never  took  place.  i[Gtfr 
with  tbe  broHwr'e  affidsi^ 
sent  the  fint  copy  atrvat 
tomey  he  had  thtnoed-^  to 
Pheney  (ft)  is  a  atrcmger  ea 
of  the  vrit  was  left  in  t}i 
though  the  defendant  wa 
hearing,  the  service  was  hi 
sonel.  [AtdertoH  B.  rniei 
ia  no  serrice,"  and  I  shoid 
what  be  refiued  to  do.] 
service  most  have  been  infi 
the  son.  lAUertOK  B.  In 
was  an  affidavit  denying  p 
by  the  second  service  th 
abandoned  tlie  first,  and 
that  personal  service  took  ] 
occasion.  If  so,  the  declari 


BoLLAND  B.— I  confem 
.as  to  the  case  of  Thornton  • 
cation  on  spedal  affidavits 
whether  the  service  in  tl 
enable  tbe  plaintiff  to  enter 
fore,  as  that  case  Aomaati 
V.  Jnnea  in  the  full  court  o 


<■)  iDoiri 


ftUiUH 
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service  was  held  sufficienti  and^  upon  tjuii  auAhoisiityjiI        )8M> 
think  this  rule  ought  to  be  disdiarged*  ;  i    .  i.ii«,fii  hIi     ^^^^ 

Alderson  B. — I  am  alsoof  opinioD»oiisthetauAiQri|y  £?s«i.l. 
o(  Rhodes  v.  InneSf  that  this  rule  should  ]1m  distfhargedi 
In  both  cases  affidavits  are  made  denying  personal 
service.  Even  if  the  personal  servieeiipteikdkdAt^be 
made  by  the  person  employed; fov.  that  ipiuritoseij)i^ 
never  taken  place,  yet  the  appearanlcf  4JSM|8|^»/l^^ve 
been  entered  by  the  plaintiff  £car  the  'd^iaii4am|iunto 
the  statute  12  Geo.  h  c.  29..  on  tlvSjiUpualiildiMavitt^ 
personal  service  on  the  defendant;«-nv^  tit  dD^t^iAOt 
sweari  on  the  other  handi  that:  the  process  ba^i  a;iQ|[Q|r 
reached  him  or  been  in  his  posaesfion..  /AYAi|hiD))l|i9 
affidavit,  that  he  was  never  ''<  personally)  sevnefJT/'WiA 
Undoes  not  counterbakuioe  the  usuaVi^iffi44vi/i£pn«Af 
plaintiff.  Rhodes  v.  Innes  »ayibe  |diatingMi|h)ed  ifirpm 
Thompson  v.  Pheney,  £E>r  iii.the  latter  qgjB/^^'A  i^iiiot 
improbable  that  the  copy  did  not  readb .  tli^  ,de^ii w t> 
But  if  no  such  distinction  bad:«aisted>riIiBh^|il4)bi|i{e 
adhered  to  the  rule  laid  doWn  in  JBAo^Al  v.  Innes.  \ly 
the  court  of  Common  Pleas,  and  i  have.  b^UusM^ 
amount  to  personal  a^nrioe.  ino')     mH   iO 

GuBNEY  B. — We  entjsrtiainiii.o  dp^bf;  th}^t^ifii^.^erjipj(|9 
on  the  20th,  the  first  occasio];i|  wfis  ^ffici^f t.  ^^^.^^e 
defendant  does  not  swear  he  did  not  get  the  copy,  it 
must,  I  think,  be  taken  that  be  did.[  .  ;|  ,,^^. ,  ^.^j 

'    ?   -    ."It   '••ijIi'mI/' 

'     'i'j:  lcj  nl]    il'li.nt 
I  III!  mmtmrnmrnO*        <    .    ||.l|^  -i    /,Im( 
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I8M'. 
'<■  ^^^^  Duncan  agaimt  Grant. 

WheMi  any  Tr\EBT  to  recover  a  sum  of  4/.  10*.  Pleas  :  ml  debet  as 

Lsides  the  ^  ^  ^^^  ^^'^  ^^^  ^  tender  of  that  \U,  wim  notice 

general  issae,  ^f  get-off  for  3/.  10*.  money  lent,  and  tbe  statute  of  BmJ- 

anoUceofseN  ■  .*.  a.«..««i> 

off  will  noc  tations  $  1/.  was  paid  mto  court.    At  the  trial  befort 

enable  the  de-  jj^^  under-sheriff  the  tender  was  admitted,  but  It  w*8 

fendant  to  *  i         ^  *     •m*    i  \  i 

give  in  evi-  objected  for  the  plaintiff,  that  as  there  was  no  plea  ^ 

matters  oHiis  seit-off,  ho  items  of  det-off  could  be  i)roved  for  ^ 

set-off  under  defendant.  Here,  there  was  another  plea  on  the  lecaA 

99.  s.  IS.  besides  the  general  issue.    Tbe  under-sheriff  havi^ 


without  plead-  directed  a  verdict  for  the  plaintiff,  a  rule  was  ol 

for  a  new  trial  on  the  ground  of  misdirecfiioii  atid  r^ 
jection  of  evidence. 

Walesby  showed  cause,  tn  Webber  r.  l^eiik{ij 
Abhoti  a.  J.  said,  ''  It  ought  to  be  generally  kndifl 
that  where  any  plea  is  on  the  redord  besides  die  ^entiHl 
issue,  the  set-off  cannot,  by  the  terms  of  the  statdfe 
3  Geo.  2.  c.  22.  s.  13.  be  taken  advantage  6^  unliii 
pleaded.'' 

C  Jones  contr^.  In  tbe  previous  case  of  CotitUt 
V.  Jones  (&),  Lord  Ellenborough  heard  counsel  on  bodi 
sides,  and  referred  to  the  statute ;  after  which  he  was 
of  opinion  that  there  were  no  restrictive  words  ia  k 
confining  the  right  to  give  a  notice  of  set-off  to  the  cam 
where  tbe  general  issue  is  pleaded  alone,  and  that 
where  tbe  general  issue  was  pleaded  with  different 
pleas,  the  defendant  might  give  evidence  of  set-off 
under  a  notice  of  set-off.  In  Webber  v.  Fenn^  the 
event  did  not  turn  on  this  point. 

Boll  AND  B. — In  determining  the  weight  of  the  con- 
flicting authorities,  I  am  inclined  to  accede  to  Lord 

(a)  B,y.  &  M.  413.  (b)  6  £sp.  50. 


GitRNET  B«  concurred. 


Rule  dbcharged. 
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'Tenterden's  opinion^  as  being  at  once  more  consistent        ItM* 
with  the  words  of  the  statute^  and  not  likely  to  have 
been  expressed  by  him  in  the  manner  it  was,  had  hi 
ilot  formed  a  delibet-ate  opinion  on  the  subject  cotltrary 
td  that  of  Lord  EUenbt>rough. 

Alberson  B. — It  is  probably  better  to  adhere  to  lllfe 
latest  authority  on  the  point.  The  words  of  the  dct 
2  Geo.  Z.  c.  SS.  s.  13.  are,  that  where  there  ar^  mulUd 
debts  between  the  plaintiiFand  defendant,  or  if  (eitheir 
party  be  sued  as  executor  or  adminbtrator  where  there 
ai^  rauttlal  debts  between  the  testator  oir  intestate  atld 
either  party,  one  debt  may  be  set  against  the  other,  and 
sUch  matter  may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  sh^l 
Inquire,  "  SO  as  at  the  time  of  his  pleading  the  g^heifal 
is^Ue*'  Wheh  any  such  debt  of  the  plaintiff,  his  testiktoir 
or  intestate,  is  intended  to  be  insisted  on  in  evideilcie, 
liotice  shall  be  given  of  the  particular  stlm  or  debt  ttb 
intended  to  be  insisted  on,  and  upon  what  account  it 
became  due  dt  otherwise,  such  matter  shall  nbt  be 
allowed  in  evidence  upon  such  general  issue.  Now  the 
fair  meaning  of  the  clause  taken  together  seems  to  b^, 
that  when  the  general  issue  only  is  pleaded,  the  mlltti^ 
of  the  set-off  may  be  given  in  evidence  on  a  notlcii  \ 
but  that  if  any  special  plea  is  pleaded,  the  set-off  hiust 
also  be  |)leaded.  I  therefore  think  Lord  Ttfdetdetin 
opinion  the  best  founded. 
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1^3^  Gregory  agmntt  Tuffs. 

A  new  tnal       T^EBT  on  25  Geq.  2.  c,  36,  s.  2.  (made  perpetual  l^ 

delldXra  ^  ^^^'  ^-  ^-  ^^-^  **^^*  penalty  of  100/.  for  keeping 

verdict  for  the  an  unlicensed  room  for  public  dancimr  and  music.    At 

penpal  action, if  ^®  ^^*'  before  Lord  Lyndhurst  C.  B-  at  the  Midr 
the  jury  find     dlesex  sittings  after  last  Michaelmas  teraij  it  was  proved 

their  verdict  ^   n      -»        i  *i.     i-t^         o'.i 

against  all  the  that  the  defendant  kept  a  public-house  m  -tkui  ^*^ 
evidence  in  a  ji^fj^  and  that  on  repeated  occasions,  during  a  space  pf 

cause  on  a 

misapprehen-  three  or  four  months,  the  tap  room  was  frequent^  at 

Iw,  whether  ^^S^^  ^V  °"*»^ers  of  sailors,  soldiers^  boys  and  prw- 

arising  from  titutes,  who  danced  there  to  a  violin  played  by  a  pe^soQ 

take  or  the  ^^  ^^  elevated  platform.    It  did  not  appear  that  iQOi)^ 

misdirection  ^gg  taken  at  the  door.    The  plamtiff  *s  witi}es8e9  were 

of a judge.  •       ,  .   .  .  .  " 

paid  six  shillings  per  day  to  obtain  the  evidence  pe-, 
cessary  to  support  his  case,  but  were  not  contraclicte^ 
in  any  particular.  The  learned  chief  barQii  told  Jtb^. 
jury  that  a  mere  temporary  or  occasional  uae  of  the 
room  for  music  and  dancing  would  not  be  a  keeping  % 
within  the  act,  but  that  it^^as  not  necessary  for  die 
plaintiff  to  prove  that  it  was  used  exclusively  for.tho^f 
purposes,  or  that  money  was  taken  at  the  dQor.(a)f, 
He  left  it  to  them  whether  the  room  in  question,  wnf 
<^kept'*  for  public  dancing;  adding,  that  the  plaiqti^'i 
witnesses,  who  might  have  been  contradicted  but  wene 
not,  had  sworn  to  facts  which,  in  his  opinion,  an^ovpit^ 
to  a  breach  of  the  law.  The  jury,  before  giving  tbe^ 
verdict,  were  furnished  with  a  copy  of  the  act  26  Geq^ 
2,  c.  36.,  whether  by  consent  of  both  sides^  or  after  the 
chief  baron  and  counsel  had.  retired|  did  not  cleaH}! 
appear  at  the  time  of  moving  for  a  new  trial.  The 
verdict  was  for  the  defendant.  Folleii,  in  Hilary 
term,  moved  in  this  case(&)  for  a  new  trial,  on  die 

(a)  Archer  v.  Willingrice,  4  Esp.  186. 

(6)  Also  in  Gregory  v.  Taverner,  tried  before   Gurney  B.  at  the  smm 
sittings,  with  a  liiie  result.    The  jury  htd  obtained  the  act  after  retiring. 
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ground  that  the  verdict  was  contrary  to  the  direc- 
tion of  the  judge  in  point  of  law  to  all  the  eyidence. 
[Lord  Lyndhurst  C.  B.  Whether  the  verdict  was  ci)ii- 
trary  to  law  or  not^  would  depend  on  the  facts  which 
were  incontrovertibly  proved.  Bayley  B.  After  a  ver- 
dict for  a  defendant  on  a  penal  action^  a  new  trial  will 
not  be  granted^  though  the  verdict  is  against  the  evi- 
dence^ unless  the  judge  misdirected  the  jury  in  point 
of  law ;  Brooke  q.  t  v.  Middleton  (a).  The  courts  have 
for  this  purpose  considered  penal  in  the  light  of  criminal 
proceedings^  except  in  the  cases  of  quo  warranto  infor- 
mations {b).  Lord  Lyndhurst  C.  B.  In  Brooke  v. 
Middleton  the  court  were  inclined  to  grant  a  rule,  but 
thought  they  had  no  power  to  do  so,  recognizing  Fon^ 
nereau  v.  Bennet{c),  where  it  was  said  that  the  rule 
had  been  laid  down  for  fifty  years  past  not  to  grant  new 
trials  in  actions  on  penal  laws,  where  the  verdict  was 
for  the  defendant.  The  ground  here  taken  is,  that 
though  there  was  no  misdirection  of  the  judge  in  point 
of  law,  the  jury  took  on  themselves  to  decide,  not  on 
the  facts  but  on  the  law,  under  an  erroneous  idea  of 
what  it  was.  Now  one  particular  benefit  of  trial  by 
jury  is,  that  they  have  authority  to  decide  the  fact,  sub- 
ject to  the  direction  of  the  judge  in  point  of  law,  in 
order  that  if  he  misdirects  them,  his  error  may  be  afl;er- 
wards  set  right ;  but  there  could  be  no  security  for  the 
rights  of  parties  if  juries  were  permitted  to  take  on 
themselves  to  decide  on  the  law.  Alderson  B.  They 
are  judges  both  of  law  and  fact,  when  mixed  together. 
Lord  Lyndhurst  C.  B.  Had  they  been  questioned  whe- 
ther their  verdict  turned  on  their  disbelief  of  the  wit> 
nesses,  or  on  their  construction  of  the  act  of  parliament, 
and  they  had  rested  it  on  the  latter,  the  principle  of 


1634. 


(a)  10  East,  268.  (6)  Rex  v.  Francu,  t  T.  R.  484. 

(c)  3  Wils.  59,  A.  D.  1770. 
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Br0olce  v.  Middleton  would  apply,  and  the  CMtte  w<nM 
be  analogous  to  a  misdirection.  There  is  tome  evidkMe 
to  show  that  their  verdict  proceeded  on  a  mbappvi^ 
kended  construction  of  the  act,  with  whick^  perhapib 
they  should  not  have  been  furnished.  If  we  weie  quilt 
satisfied  that  they  could  only  have  found  tlieir  WfStH 
en  the  point  of  law,  we  might  interpose.].  Tke  jtidge 
was  bound  to  put  a  oonstruetion  of  law  en^^ie  siiiiiilit 
and  At  jury  to  take  it  from  him  as  sueli.  It  ia^vM 
easily  reconcilable  to  reason  why  a  jmy  abcndd  Imfe 
functiont  in  penal  from  other  aelioiie. 


Pha  showed  cause.  If  the  jury  disbelieved  the  wil^ 
nessesi  then,  though  bound  te  lake  the  law  horn  te 
judge  by  way  of  exposition,  they  could  not  appfy  ilia 
fkets  which  in  their  view  did  not  arise. 

FoUett  in  support  of  the  rule  mendoned  Rn  v. 
SMon  {a). 


Lord  Lyndhurst  C.  B. — It  is  clear  from  TTifaMi. 
Rastall  (A)  and  CMcrafi  v.  Gibbs  (c),  that  where  en  d» 
trial  of  a  penal  action  there  is  a  mistake  in  the  judge's 
direction  in  point  of  law,  a  new  trial  mmy  be  grsnledt 
The  only  ground  for  a  new  trial  in  thb  case  would  ariss^ 
if  the  court,  under  all  the  circumstances,  shouU  aniie 
at  a  clear  conviction,  that  the  jury  have  by  an  aelef 
their  own  misapprehended  the  law  on  the  subfeol* 
Assuming  that  to  be  satisfaotorily  establidied  as  a  {mI> 
there  appears  no  difierenoe  in  principle  betweeii  a  esse 
which  has  had  an  erroneous  result  in  consequence  of  a 
mistake  of  the  jury  in  point  of  law,  and  one  in  which  it 
has  b^en  occasioned  by  the  like  mistake  of  a  judge.  In 
this  case  we  at  first  inclined  to  refuse  the  rule,  thinking 


(a)  5  B.  &  Adol.  52.     (6)  4  T.  R.  753.     (c)  5  T.  R,  19.  S  T.  B.  55S. 
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the  verdict  had  been  found  only  on  the  question  of  fact  l|^, 
submitted  to  the  jury^  but  an  affidavit  has  been  pro- 
duced that  they  obtained  the  ^t  of  p^iiaipent  after 
they  had  retired  and  received  my  direction  in  point  of  Tuffs. 
Ifnr.  The  general  question  is  therefore  raised^  and  we 
viH  lay  down  no  rule  which  may  be  considered  new 
irithottt  oonsulting  the  other  judges.  It  is  clear  we 
^MBdd  not  grant  a  new  trial  on  the  ground  of  the  jury's 
ooMppvefaenaion  of  a  fact ;  but  on  their  mistake  in  point 
of  lawy  if  well  established,  we  may.  Firsts  we  must  be 
satisfied  that  the  verdict  was  founded  on  misapprehea- 
sion  of  law,  which  is  a  question  for  this  court.  Secondly, 
if  se  satisfied,  we  shall  consider  whether  we  ought  to 
gssnt  a  sew  trial  in  a  penal  action,  and  on  this  latteir 
poiit  we  will  consult  all  the  judges. 

On  a  subsequent  day  the  judgment  of  the  Cgurt  was 
tkns  delivered  by 

Lord  Lyndhurst  C.  B. — It  has  not  been  usual  fov 
courts  of  justice  to  grant  a  rule  for  a  new  trial  in  penal 
UPliaiiSf  where  a  jury  has  found  a  verdict  for  a  defendant 
pa  a  question  of  fact,  but  new  triak  have  been  ordered 
in  avch  cases,  where  there  has  been  misdirection  in  poii^t 
of  Uw  by  ft  judge,  because  the  jury  had  been  misled  in 
Mint  of  law.  In  the  present  case  we  are  satisfied  9s 
9p||  ficm  the  clearness  of  the  facts  as  firom  what  took 
winoe  with  the  jury,  that  their  verdict  was  founded,  not 
IM  sny  misappreheDsion  of  the  fact,  but  of  the  law* 
We  have  conferred  with  the  judges  of  the  other  courts, 
inonsur  with  us  in  the  principle  which  I  have  stated* 

Rule  absolute  for  a  new  trial 

Same  rule  in  Gregory  v.  Tavemer, 


aM  .'I  icASESin  n 
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'.',]'."„         ai'ililiU'lCXIijinilnMltni 
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luestion,"  and  ^ 


premises  in  a  B«il^cu|m,npft,er,  T^,ii«^^» 
coiuDiiBsiODer,  nllenSed  a(  h  sptcial  icecling  oi  I 
tn  rescind  the  inTlM(tr»>tlVKtMptillfc'lnn|[)»et 
motion  being  ™^,fo»Jt^r^^fl^4^flipj»^ 
he  supported  the  propontion  in  a  speech,  ana  la 
and  in  opposing) dit'Erigijnl!«Tderl>ijlie.Mtntpm) 
commissioners.  In  an  action  of  debl-for  ihe  petu 
defendant  »itli  ^tfTn^'ai'k  c<iiMti.i6tt«?'in '^i! 
tere^ted,  and  yn^q^pimr^iv^M  jVitHlHe^-flWH 
such  commissioner  111  a  nuilter  in  which  he  «i 
found  that  the  d«Rnd«inE4Hl'ftot-'(4t;i''«il-M»  «« 
terdict.  Held4^,^djd^9f\ft^^.a,<f«i^(i 
the  order,  except  as  to  nis  ow it  premises,  but  tl 
"  ai^ted"  as  a  c:onl«ii«UcUerbyiBWtllllli^  ibUat 


jne  eviaence  of  a  penon  nha  proceeds  to  a  bi 
personally  took  Wft. -'>''■'(''"'■    •'*'■'"   "■  '*  •' 

SembU,  the  Mjf^]cfapfiamt^fimot fibrin 
ol  n  gnevance  affectmg  him  indlfidiiallT,  is  not  ' 
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tending  the  said  meetingi  ''that  a  footpath  of  flag  stones 
of  two  flags  or  four  feet  in  width,  with  a  four-inch  kirb 
on  the  outer  edgej  be  made  in  front  of  the  buildings, 
yards  and  premises  along  the  whole  line  of  wharfs  or 
MkArtm  'the'  east  and  north  sides  of  Brayford,  wifh 
MdiM'^Mi*ei  cr<is0ings  of  tfie  same  width,  to  the  gate- 
WyVi  kUib^  Md  i^penings,  and  that  the  necessary  no- 
iBAM'hh  'ginto'  to  the  occupiers."  And  the  plaintiff 
trnk^^dskka  At  the  time  of  making  the  last-mentioned 
Md^y  1  Iktad'  Ifrdte  tikenoe,  until,  and  at  the  time  of  the 
dfaG^aiMfd  acticfg  as  a  commissioner  as  hereinafter 
Ml^tili()neiij''li€}' the  defendant  was  the  occupier  of 
Mkidfai][^HnbisM, 'that  is  to  say,  certain  yards  and 
MiUHUgsi  ^oii  the  "north  side  of  Brayford^  and  then 
Imdilh^^  bcSng  within  the  jurisdiction  of  the  said 
tbi^'Mdilyiiil^  before- and  adjoining  the  said  line  in 
NMi' saM'^tder  mentioned,  the  same  line  being  then 
iAtd'^ttterb  li'puUic  place,  also  within  the  jurisdic- 
llbir^Ae'fstid  act,  and  as  the  occupier  of  such  pre* 
tnises,  he  the  defendant  was,  during  all  the  time  last 
tfipfesaidy  one  of  the  occupiers  in  the  said  order  men* 
itiMfefd,  subject,  according  to  the  said  act,  to  make  part 
oCthe  said  footpath,  and  also  one  of  the  occupiers  men- 
liimed  in  the  proposal  hereinafter  mentioned  to  have 
Ii4cn  made' for  the  alteration  of  the  said  order.  That 
«)l||irir4urd8,  to  wit,  on  26th  Oct.  1833,  in  &c.  at  a  spe- 
irfai' meeting  of  the  said  commissioners  then  and  there 
Jidd,  it  was  proposed  that  the  said  order  made  at  the 
jikld  meeting  held  on  the  S4th  day  of  July  &c-  should 
ht  altered  to  the  following  effect,  namely,  *'  that  the 
ocpupiens  of  buildings,  yards  and  premises  along  the 
whole  lines  of  wharfs  or  roads  on  the  east  and  north 
aidfes  of  Brayford^  be  ordered  to  make  footpaths  the 
whcde  length  of  their  respective  frontages  with  small 
atones  and  gravel,    with  a  four-inch  kirb,  and  that 
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Ihe  satUdng  fiwIiNillia  m  th^t  niMuief  w«ik  MMMf 
S^ef  epoMlogB  ihouU  bo  deow^fl  #  ix>»i4mi^  with 
jj|0  mU  avcLer;"  md  nt  tb*  kul-piMtioMil  iii«#qib 
80  bal4  aa  hat  nSomwAj  it  wim  alaa  tiiaii  ai^ 
tbeae  proposed,  that  tba  wA  cmgnsX  order  be  iwtail 
upon  and  put  iq  ejieoudon.  Apd  Ibo  ptmntif 
fiurtber  saitbi  that  Ibe  aaid  iiiotpath  ao  piopeaed  m 
afeveeaid,  waa  at  the  tinie  of  the  Inat-weatiaBed  mail* 
big,  and  when  the  defendmt  aoled  aa  a  oomniiiMaiMf 
aa  hevomaftar  mentionedt  a  ftiotpaith  vUch  apiiU  hi 
made  with  leaa  e:ipeiiae  tbim  the  said  fiKHpethbitbi 
BfHdtfdei^menlioiied,  and  tbut  the  dafeiidM(|»  i»  amb 
ooeopi^r  as  af<»oaaid|  was  duving  the  whole  nf  the  bHb 
dMetimed  meeting,  by  reaaon  of  the  said  gveatev  idbiqr 
neea  of  the  said  foolvatb  ao  propoMd  es  aforaaaidf  jm 
tfonally  iatareated  ia  the  qneatien,  whether  Ae  smI 
evigiQal  order  aheeld  be  po  eot^d  upon,  or  ao  abowi 
aa  afliresMd.  And  thp  pl^ielif  further  aidtbf  Ihatbi 
the  defendant  tiiw  and  tfaore  boing  ao  pecmuil^  w 
terested  aa  afereanid,  well  Ipaowing  the  prendae^  but 
not  regarding  the  aaid  statute^  did  at  the  aaid 
laa^y  mentioned)  in  the  oity  and  opuaty 
ael  as  a  commiasioner  in  Ae  exeeution  ef  iba  wM 
aet,  in  the  natter  in  which  he  was  ao  ieterealed  ai 
aAiresaid,  in  tins,  thai  he  Ihe  defendant,  at  Ihekilr 
mentioned  meetbg  then  and  there  befaig  eo 
interested  as  aforesaid,  did,  aa  such  c< 
aftireaaid,  act  in  eKeoution  of  Ihe  swd  act  en  the 
aforesaid,  and  did  then  and  there  vote  ft>r  tiie  allma» 
tiem  of  the  paid  origiaid  order,  acoor^g  te  the 
proposal,  eontr«ry  to  the  form  of  the  atatute  in 
case  made  and  proyided,  whereby  and  by  foeee  of  de 
statute  the  defendant  hath  fiu^eited  the  aum  ef  IQOL 

The  aecond  count  aieted  that  the  defendant  did  ait 
as  a  commissioner  under  and  in  execution  of  the  said 
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act  ui  the  matter  io  wbieh  he  wm  ao  inter^fit^  M 
aforesaid,  in  this,  that  he  the  defendant  at  the  said  laat* 
mflDtiQiied  meeting,  then  and  there  being  so  perscmally 
interested  as  aforesaid,  did,  as  such  commissicmer  aa 
•fareaaid,  acting  under  and  in  execution  of  the  aai4 
aa  aforesaid,  take  part  in  the  discussion  of  the  quefr 
,  whether  the  said  original  order  should  be  so  acted 
4n  so  altered  as  aforeaaid,  oontrary»  ke.  (eqneluding 
M.  itt  firat  oount).  The  third  count  stabed  that  tto 
dafiBndant  acted  as  a  commissioner  in  eaieeutioa  (^i  aa 
iB<  6iit  oeunt)  in  a  case  wherein  he  the  de&pdant»  at 
tJitt  tiaw  of  10  acting  aa  aforesaid,  was  personally  inlets 
eateJ  in  the  matter  in  question,  contrary!  &c«  Plea  i 
Bi)  debet.  The  trial  of  this  ease  having  been  ramovad 
iHider  as  G.  S.  c.  52.  s.  1.  from  the  coupty  of  the  city 
off  JJmcoln^  where  the  venue  was  laid,  to  the  county  af 
at  large,  it  was  tried  before  TirnM  C,  J,  at  (ha 
Spring  assises  for  Lineolnshire,  when  the  &Uow-> 
iflg  appeared  to  be  the  facts  of  the  case : — 

By  9  Geo.  4.  c  xxvii.  s.  13.  no  person  shall  be  ea^ 
paUe  of ''  meting  as  a  commissioner  in  the  execution  af 
aot"  during  the  time  he  shall  hold  or  enjoy  my 
er  place  of  profit  under  this  act,  or  be  concerned 
w  intemtedy  except  as  a  creditor,  on  the  r^Jies  ov 
aaaeismenta,  or  as  a  shareholder  in  any  company  of 
]Mqprietora  for  the  manufacture  of  gasi  in  any  contract 
imdei  or  by  virtue  of  this  act,  or  in  any  fiMf 
he  shaU  be  personally  iniereUed  in  the  maUfr 
im  qnmiion,  and  if  any  person  not  being  qualified  in 
Iha  manner  by  this  act  directed  ^c,  or  not  being  pr  b^ 
timing  dietjualified  by  any  of  the  causey  in  this  act 
IMPtionedy  shall  act  as  a  commissioner  in  tba  0)(9- 
qutlPli  ef  this  act,  every  person  shall  for  every  uicb 
affisnce  forfeit  and  pay  100/.  with  full  costs  of  suit,  to 
any  parson  who  shall  sue  for  the  same  in  a  aupeiior 

Igr  action  pf  debt  pr  qu  the  nasa  li^"    Th«  M( 
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dtflbqratfliti  van4«anft<wui«hu»  pe 
About  ath  i4^. .  1 88S  be  m» -AppoiE 
by.jbeparisll  where  he  reBi<Jed,wa«  m 
u4  iiM)uired  of  Mii.  AfittoM^tbe  trie 
tolget  tbfrordek'af  the  ;^4ch  JiKfy,«e< 
tkn,  r^mnded.  OueStbOrt.a.mpt 
ooMmiaiioDenwABltcUfPurttueDt  to 
defendant  Bttended  tnd  proposed  to  ] 
the  jilth  t/iily,  azkiept  aa  far  as  it  regi 
party. '  :Thatj  course  bebg  rqeeted^  4 
that  itb«  order  of  ^.''kh  Jmlg  be  altere 
efieot,  viz4->tbat  the  ocoupien  of  hvi 
pretBUofialong  4hfr'wbo]e  laaea  of  wi 
the  east  and  north  ode*  of  Brmj(fa 
Qwk^  footpatha  the  wbolfe  lev^iu  o 
fooAwiiyB,  ynik  attaHeboanmad-  grai 
khhi  iapd  .ithatt  the  laiJang  footpaftli 
with.  Mount  SwTti  croBihigt  shall  1 
plifuice  wilji,  the  wid  onLcr.  ■  The.  o 
moved  by  vay  of  amendmenb  1  The 
in,.^TWfr'Of'ib  aad.againit  the  amts 
OK^^i <^ ^4^- July, -tM  UorigiaallyBtc 
tlyfl.ipwf  in,  thcdiKUsaigopf  thei|ii« 
th«  ,Q(lwr,!ConuDJaBioners  aftenr^rds 
loM^g.,fb4l*  ,MA  U  up  to,  the-plw 
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of '24th/ttlyi>ai  tbeiviaiiner'pvopofled;  aaad)e]b9takf<Si^  1684L 
the  amendment,  which  sought  to  establish  that  ot^^vi  y^^ 
itistood-ait  firsts",  i'^  '•«■'    •  ii..'v/ /;  jif..i  fni.iui'»l->l    ^nil  wdftttt 

At  tlietivd  Idle  plaintiff  ito8ho^itbk»ttlie)d^^  Rtt^ttiK* 

nulled  by  iNiQoting>  m  Skvout  of . Idle  'daotioh^'ioAited'^i^ 
tM'  the  ten  cMimissionerB ' wha  with  ihimBeif  i^^kB  ^kixi^ 
tiff)  i^Nitedi  for  the  amcMment  iii^hd»nmi6rit^^iw4n 
ari'BI.  iinotsher  commissierier^itopvcivif'tbat  Utf  in|eHdesil) 
M^faiUqton  the  same  cfides-bUt  bj/ rinstUte^Jpiit  Mi^ 
iMdl  liL  a  wrong  drawer.    For  die  dBftadafaftpitritalPob*J 
jeMdd  that  die  piopqsed  {nrbbf i^vodAg  ^ai>iiiTeievaiilV 
and  'that  the  etidence  of  the- cobkBMamonier>a9ftQiflifiM!t> 
lie  diitended  to  have  done  with  ^  iHe> I  talb >  was^Uniidi^ 
BdMiUew     The  chief  jusdoe;  said^  diat,>|b^i  ^Udndd^ 
fldglMi  prove  that' the- defendant  hdd  TOtediiohl  thei:  OOM 
cielm  in 'question;  bnt  diat  it  r^nieff  iilinm<ii»ial)4Aiteili 
itay^  hei 'TOted,  for  if -he  was  interested)  li^'Ulid^lio^#igWt^ 
to- vote  at  all,  atad  if  the  iii#y'&h^aldibe;4iadafiedi4hmi 
he  ToCed  at  all,  that  was  sacbMan  4oiingi«i  i<>e6m^ 
ndirimier  as  would  make  hhn  Uabfe  to^k  i]ftettlty<$r'{yfc^' 
eriHttDy  intet^sted  in'  th^  mt^sm^m^n»^t86nv   ilKl^^ 
addedidiat  if  die  tuisplaoed  b^  wa^^tHe'^efotldaiJifV^ 
itiiwas  no  noting,' and  diat  therd  w^b 't!($r  ^^dlMcef^Mf' 
<«  aetingi^  bnt  by  Todn^  he  l^ft  id  '«o  th^  j^  i&m\f{ 
wlMbei<iheid«fendabthadtvcftfad;>  •    *>  /i  v/ yd  b'»/om 
'Ifhe  jury  fbawd  a  v^Micife'ifer'  th«>  dtfehdMtt'tftaV^ 
li»''had  noi;  the  cfatyf  jusHc^  ttft^kr^^gaf^'ib^' 
pUetiffl  leave  to  move  tb  dnter  a  y(mli(5t<ifbi^Vl  ^UMatty ' 
od^Ae  third  count/ whi6h  oiily  gtttt^dtti^^efeh^Ht  libl' 
liUve  4iet^  as  a' MmmisBioner  in  exlecliklMi  ^^c^'l^/ 
iil^«l;tf^>iiiSvhiehhe  at  th«  tin«6  «^l^u6h1«tii^<#A»  pt^i.'' 
eottiDy  ftiteresOed,  iHdiout  ttOeging^tMt  m^'W^Wm 

fhkfty  hi  JBiM^lerm  B^lguytbr  th^  )^^;iiM^ 
|D«I  aside  the. ven§i^t;^irid  to  ^nlW  if  IMr  "Aief  tiliS^ 


in 


CAiUU  rt  T] 

oetdMg  ta  the  Imw  tmoi 
Mtta|r  th«  jury  ikM  then 
but  by  roting,  and  in  not  i 
jdutittff  tin  the  tbM  omnI 
that  tiUng  a  fitmniatnt 
■ailMehl  l>n>of  of  "  aetkij 
davit  of  MirprftR  attd  exc 
havtng  been  grahtnd,  ^lit 
•btallwd  iMve  to  irguB  &  ( 
iOU  «t  the  trist,  Tb.  that 
•ut  prtiper  notjde,  m  requ] 


*  Snjt  and  Amm 
[PmieB,  Th«  mly  quea* 
in  the  erUmoe  sMmnlt 
itatMe  or  Dott  If  it  dw 
lllaiiitiff  tb  m  new  trial  and 
jioy  haVe  fcond  that  the  d 
if  the  plaintiff  had  witnc 
have  dcMfe  m,  thejr  ahibuld 
at  bhd  trial.]  If  ipeaking 
dtaimr  Bfioke  aguiHt  his  o 
Um  ts  {lenaltiei)  or  if  be 
the  defendant  waa  disqual 
on  this  occasion,  the  act  id 
and  tbe  bonliesB  eosld  not 
be  ruled  hj  a  ■mall  juntat 
of  the  mayor,  the  dean  an 
■ionerfl  eX  bfficioj  and  dI 
other  penonB  elected  by  e 
perty  posuAsed  by  them 
(tommiMioneH  might  ordei 
the  whole  city  at  once,  yet 
Mob  ^tbem  woHkl  be  hab 
laid  that  because  all  are 
X  is  held  to  bt 
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»9ry  pttiish  where  he  hAS  pffyperty^  the  &dt  cMMf  ill 
ksrdfy  any  initatloei  be  carried  bito  operationk  Ift  Iftil 
be  tttffieiefit  to  apply  those  terms  to  eases  where  he  hiU 
•a  lodiridual  kitereBt  in  the  particular  tratisactidn,  e»  g. 
WM  appeal  against  the  amount  of  rates  made  under  the 
adi.  Now,  as  the  commissioners  ex  of&cio  need  not  be 
^ttalified  by  property,  or  be  resident,  they  may  not  be 
Gable  to  rates,  whereas,  erery  parochial  commissioner 
■mat  be  personally  interested  in  them  and  would  be 
tfadodedi  [Parke  B.  It  is  not  clear  which  way  they 
nay  be  interested,  unless  the  party  states  it :  for  the 
nuking  a  public  path  in  the  more  expensire  of  two 
nelhoda  may  be  the  most  beneficial  course,  iknd  though 
il  OMTta  more,  may  return  money's  worth*  That  difibrs 
llle  eitae  from  those  put  of  individual  interests  in  the 
ailloiuit  of  a  rate,  &Ca]  How  can  he  vote  on  questions 
^  rates  for  watchmen,  lamps^  fee.  ?  [Purke  B.  With 
napeet  to  those  rates  which  fall  on  the  whole  body» 
#fery  commissioner  is  in  the  same  situation  as  etery 
other  person.  The  sense  of  acting  as  a  oommissienef 
BMbt  iherefiore  be  limited  to  cases  where  the  party's 
iaiofttst  is  personally  or  indiridually  affected  by  the 
iter  in  question.]  On  the  pouit  of  notice,  Parke  Bi 
understood  to  say  that  the  clauses  ha'd  no  reference 
lo  actions  for  penalties  incurred  by  direct  riolation  of 
dM  act  (a),  but  only  to  acts  done  under  colour  of  it  (6)i 
TIm  Teidiot  made  it  unnecessary  to  moot  another  poiift 
tasafe  at  the  trial,  that  the  defendant  had  no  such 
intevaat  aii  would  disqualify  him. 

I 

Balguy,  Hill  and  FoUeti  contra,  f^irst,  the  ample 
evidence  which  was  tendered  to  show  that  the  de- 
Ian4ant  voted,  was  rejected ;   secondly^  as  the  de- 

^Sfsper  Bfly^y  J.iii  Cock  w.  Uamrd,  6  B.  &  Cr.  365}  if#fy«i  V. 
P^hm,  S  B.  £i  Cr.  7S9,  and  4  T.  R.  485,  553. 
{h)  Grmves  ▼.  Arfuld,  3  Camp.  242 ;  SHlei  t.  Coxc  bart««  Vaogfi.  lU; 

JMif  t.  tord,  dm,  Vdl.  Ht.  p.  efn. 


1884. 


V. 
RtTDflAai^. 


i\  eASESIWT] 


18M.      fbDintD^tif' 


iaflfonb&ig'.  odier^  aanndH 
jiiF^i  iihoulfl)iiu^  i>Mn<tali 

took  m  ball  in.'iHd8r  tol)8#i 
dnrf  JiutiQst  wminob  lirahQ 
dewe  tan«brU;;Itti»  atdsnt 
Midi  if,Batfitdi  lurdtojren 
■ence  olargim^itibr  piiCB; 
i^tbink.-JC^  >lfacli  ODtaoiu 
witiMaft;«t«lw#riv)iU  ilba 
ballotting.]  The  ofagectio: 
tniE^'tip^&od",prtKtiiced  tl 
given.  The  question,  whc 
AejtiryiiqRniitiiBtjmntivf 
tinct  from  that  on  the  que 
which  they  found  in  the  ne 
oonMrtiig  leuhMiTd^i  «f  j 
Swpptac  «  man  is  4  fitimt 
■tateUi  oaM  fo^tfae^eotni 
naeting  at.v^cU  no  one  I 
pieMotibr^  being) }»c8eB^ 
vdaAimat  nrbo^'AB'Bn  aad 
pcodve  ^fbotwa;  opponte  1 
finm  BO  objactBig>b7<die( 
nuHWoert  Uc!  piiopofln.'tt 
antaoDhed'aBto  hiri^nffb  f 
not  by  uovingiito.iiesoaad 


appMl  B  40'  thd '  SBuipB^ 
unless  fae  could  Hot!  act  n 
whether  heiaebd  at 'the  nu 
chamoteTj  TwaU  lie  ft».-Ai 
dnetthetvi  <  Tho'dily  ptan 
aiansrt  and  dieirldnU'  A 


IN  TMdFdtixTti  UcSiUio^  WILLSAV  IV. 


SS3 


jectetofth^  fiCatute,  vrUchlwerato  preventl^reMnrigiiil 
cafees.vfaeoe  his -private  inleresbiinis^  conberr^  by>|)ito* 
cariog  ^otee,  ibough.  he  dec&noftivote  himfedl&i'iQTbeni. 
wifl'  eftdence  not  only  tluEt = he  laoted  by-disouisa|g i  iiha 
qa^tiniMiinoDtbd;  but  that  be  vUed^^fti^ayhe  BuiAcAog 
uiadDQltDisriohbt,  meflfis  doii^iboy  itbingivliaifevelniii 
thai  oharaotev^i^.^i  attending:  theb  meeting  i to ilTolm  (a 
qvdmiby to . speaking.]  mHere-fthfi  defQiidairib<i»iia>]Hil4 
iidiiall^>interd8ttdiiathe  emDunt  of )tak  tojl^bJatidljCtt 
UiDDq  AAi  to 'OFddMi= affecting -tb^  whdleicitgriitW  ^com** 
Brfrineheh  would  dot  be  interested' in  tbekn  pUrsoibdl}^  ot 
imifviAukily,  faUvt  in  eommoatriih  tb^  otivevIinUUlaDtff^/ 

»!|i»^  ••II"    ;  i:i-   :;■■   '         ••■      •   •■  •'■  ??.'  -{sti    .mI'1"      i    ;jili)toIli;(| 
••I  ."  *'■   '•'  :i  .'.♦  '.•    '.»  j'  !■        I   .  .••:!  \'  :'    ,!«tHJ-  liJi;  oH'l       .ll*.»vi)2 

-Oniike  JaJBt  day  of  tbeterittit^e.jikdgoipnt^tifi  thb 
doort-VM  thii^  dfifivered'by  'l-  w*  ><:il)  jrio'i'i  )'iriM 

^PAltBA  B. — ^Tiib  waa  an .  action-'  ita  ctdover  ^eMfSwdtf 
wmymMi  by-  a . local  aet^i  wMchrlay'  ottet?ofltit8ofia|iipriit 
dirpetedv  that  if  any  perjum  disqualifi^  froniacfeiBl^  eaa 
OBlnbfiMioner  in  eiceeiition  of  dieaot^UfMlising  peiaaiv* 
alyi  intereited'in^'the  matter  m^pies^ion^'jaIipuldratttj«ar 
■odi  floramimonepj  he  •  abouU  forfeit  lOQLil  fUbaamem 
itofaaitgopptB in the'declaratibn^itotbe  tfainifdf'wbkii^ 
chavgiBip  tfae  Idefendai^  simply  -  vSth  ddlimgaM^k}  amnmi»^ 
mabf&,  hetag  pdrgoBilly  haterestcdcai  th^  mUteokKiliaaiK 
tioo>4fa^>  atieniia^  of  tbei  feavf  ed^jadgi  doa»ilolrinppeap 
iftfliavcrlletnifSuffibientiyi'dibiiiOf  4tv0lb^eol)i,  fl^  the 
time^J  It  appeared  dunfetthenK/x-evtf  tfciirtytt«» 
)]n  LtneoiftSov  cairoyi&g  tbeiiatTintfo  bfiof^ft, 
qfieihon{  tint  n^juar  and  .dean  jandtudi^ptsrwere^eolni* 
ex  officioi  andibe'iest^iyvsr^'tflected^ftv^  by^ 
liiHatL-Jn  rtbe  city  :in  iwlspedt  ^  kfiiitifipfitsomA^yi 
«ii;tJK<«Ie€tiiig  parish^  vllhe.-ldefendaitl  I'M 
^i  Ae  .^conniMioneca:  #»  eliifttid«rjAO'«i:  femer 

TOL.  IV.  S  I 
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!1834. 


Ckarlbs- 

WOBTH 

V, 

RVDOAttp. 


,  me^tiog,  ai^  order  had  b^n  issued  Jpy,;thf)9&.fpr  fPA)(ipg 
.the  foQ.twaj,^  question,  which  passeulju.f^^  QiC  the 
defS^dant'^  among  o^o^  pnemL$e9>  with ,  i^oipewhat  ex- 
pensiTe  material? :  mid  the  meeting  in  que^tiop.ifo?  giUed 
by  notice  tp  reconsider  th^tordefl:,  and  propo^fii^hff^p^ 
kind  of  path.  Ai.tjhis  roeetipg  the  d^fendaBtp^aoyed.to 
r^sc|qdthe.,ofigyifd  Qr)der,  ^cept  aa  .respeqted  W^,pwn 
preqiiises.  .  What  Iset, did  s^n^,  that/oc:ea9U>p  .fftwqt.jbe 
con^idei^d ,  4$  aqting  t^;  a  c^mifsiof^yi  being  .pe^sQ^ 
ally  |interei3t^d  in  th^  matter.. .  |  A  |notU>n)wa8  f^ben  m4^ 
. .  for.  .doiDfg  the  <  y/^ik  iw ,  qqestipn  <  in  a.,  diffi^efitjt^  mwoer 
frfun, that  ppinted  out  by  the  original  order.  Tbe 
defendant  th^n.  spoke  i|i  favour  of  it  as  preferi^lei  faifR 
requiring ,  less  expensire.  ma^riajbi. ,  ^nd  ag^iini^.  ,4^ 
original  order  of  ^4th  ^uly,  wjiich  b4d:been  ax^v^d^ 
an  amendment.  He  afterwards  proceeded  to  ballot 
with  the  other  commissioners  for  adopting  or  rejecting 
the  motion  for  a  cheaper  path.  On  examining  the 
ballot-box,  twenty  balls  were  found  for  the  motion, 
eleven  against  it,  and  the  remaining  one  ball  which  hid 
been  dropped  into  a  wrong  drawer.  The  learned  chief 
justice  left  it  to  the  jury  that  there  was  no  evidence  of 
the  defendant'a  acting  ias  a  commissioner  unless  he  had 
voted  as  such^  and  left  it  to  them  whether  he  had  so 
voted.  The  jury,  not  being  satisfied'  that  Wey^e- 
fendant  had  so  voted,  gave  him  a  verdict.  Had  the 
case  rested  on  the  evidence  of  the  voting  only,  we 
should  not  have  disturbed  their  fliiding ;  but  the'  votbg 
w^s  said  to  be  the  only  evidence  of  the  defetidanft 
having  ^'  acted"  as  a  Commissioner/  whereas  b^isbairUg 
taken  part  in  the.discqsfiiion<m  thef  ^notioo  foe  the  less 
expensive  mode  of  paving,  should  ha,ve  b^n  left  to 
the  jury  as  evidence  ^pplipahle  to.  the  question  on 
the  third  count,  whether  he  acted  as  a  commissioDer 
on  that  occasion  oir  not.  If  he  had  taken  part  in  the 
discussion  merely,  as.  pointing  out  that  such  and  such 
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ebiirtfe  would  individually  injure  him,  that  would  not 

Irate  ainounted  to  an  *"  acting  "  as  a  commissioner ;  but 

-'as  he  attendecl  as  a  commissioner  and  used  influence 

tnet  others  by  his  words  and  actions  in  that  character, 

it  should  hate  been  submitted  to  the  jury  whether  what 

he '80  did  wa«  or  was  not  ati  *' acting "  as  a  commis- 

'iloner  within  the  act     We  are  therefore  of  opinion 

-ilhat  tiiere  should  be  a  new  trial  in  this  case.    There 

ift  here  no  doubt  that  the  defendant  was  personally 

'kttetested.     Cases  might  exist  where  nearly  all  the 

'  dbnknldssioners  would  be  equally  in  the  situation  of 

persons  personally  interested  in  the  matter  in  question. 

^Herei  the  only  question  was,  whether  in  what  he  did  he 

acted  as  a  commissioner  under  the  act  in  question? 

arid  that  is  a  proper  question  for  a  jury. 


1834. 


ClIARLES- 

WOBTH 

V. 

RtJDQARD. 


Rule  absolute  for  a  new  trial. 


TMHipy  ▼.  Whitet  5  B.  &  Cr.  125;  Faulkner  v.  Elger,  4  D.  &  Cr. 
44f ,  455. 


Thomas  ayainst  Edwards. 

i^-EZZy  applied  to  the  court  to  enlarge  the  time  for  if  a  sheriff 
movinjx   for  a  new  trial  in  this  case,  which  had  ^^efore  whom 

111     '     .  ^      ®  ,  atnal  takes 

been  tried  before  an  under-sheriff,  on  lht3  ground  that  place  under 
hti|  had  not  yet  sent  up  his  notes  of  the  trial  according  ^  4/g  iy' 
to  repeated  promises.     He  said  that  in  a  case  in  the  does  not,  after 
King*8  Bench  a  similar  motion  had  been  granted.  dosT^send 


'J  I 


his  notes  of 

"•^  Parke  B. — Take  a  rule.  If  the  under-sheriff  refuses  the  trial  within 
^'ta'SMd  his  notes,  the  facts  proved  at  the  trial  should  per  for  moving 
*  'be  liud  before  the  court  by  affidavit(a).  *«>• »  new  trial, 

•^  ^  the  court  will 

.  (•)  See  mte,  t70,  Jahn$on  v.  ^Vdts.     And  Burney  f.  Mawon,  1  Adol.Ai  enlarge  the 
'^^i'4  time  for  raov- 

fiil.  348.  n.  ing,and  permit 

*' .  '' '  -the  facts  proved  nt  the  trini  to  be  Inid  before  it  on  affidavit. 

3i3 


8S<? 


^!  ii^A^£dr,¥  TniNur¥ri 


T  /I 


18S4, 


»     ^ 


.NiPHOLLs  and  Another  against  Chambers. 

in  a  cause         of  ivHK  iiiir'iliM"'ia¥Wi  =W»"4«l!/<!»;  mW'^'TV^ 


•  '•  •:  UJ;- v:» 


)ji5!l)!.fi(inf    T  ,0    i-.N  T    iDbni/  dgooilj  ^o8 


signed  regu- 
larly and  in 
time  within 
the  term 
^'forthwith*' 
in  sect.  18. 


issued  under 

3 

c. 

He  did  not 

sign  judgment 

till  the  27th, 

after  taxing  i       r       •      r  #  r      f  » 

costs  on  ti,Ht    ■  j/tkiysiioif^it'ck\M'.  ''ks  kmHlks  w^etmUiw 

day.     Held 

that  the  judg-   tlve  writ  of  trial  by  the  sheriff  before  whom  tlR^dlSiK 
ment  was         ^^^  tried,  or  any  order  by   a  judse  that  jadgtnent 

shoul'd'  nl)'i-  l>6''ki^ydf,"^i)i"ait'  eifeJutitJi  <iB6iiM'^ 
staye^^  '^lll' ^fi'e'^dfeftA^'^^lllBiiHi'mv/bk^iV'bgik)?!' 
tiinity  t'o  Uji'^iy  td'lhe  ^^llr^'fo/'fl'ttfeWlRar/'fttb  ^^ff 
was  eiititl^a,^'«tMi^tti'^§!  of  3'«f*  Wl  ¥.  hm% 

No  rule  for  judgment  was  neHt^i/^.'" A^.'-flW.  9^ 
2  ir.  4.  No.  67,    [4n<e,  Vol.  II.  p.  346.] 

•coiii;»;'-'6bntViV"''Secif.''  iSi'^br-aT'  K'  4i'.'pi»:>«'  c'te? 

eriacts,  tliat  at'tti6''i'^euVri"6f  itff  stfaf'Wkwr*iqajjf 
or  writ' of 'tHkr'&f'W^'  l^(fe"<^i^'lii:Ue§']^'<ato%aa!B^ 
c6$b  shall  1>'6  ta'^^d  Knl(  j{^dgdfet^i\§K^ai''^ir<M^ic«H«P 

before  whom  such  writ  oiiitiifAiy'Wjf'^  i^SkmkSiW 
such  sheriff  deputy  or  judge,  before  whom  such  trial 
shall  be  had,  shall  certify  unttef'H£i"Hntf  ipTtfi^fiih 
writ,  that  judgment  ought  not  to  be  siened,  until  the 
defetidM^Hkn'h'd^^'Uad^  U^6^'ilK^to  apply  to  the 
court  for  a  new  inquiry  or  trial,  or  a  judge  of  any  of 
the  said  courts  shall  think  fit  to  order  that  judgment 
or  execution  shall  be  stayed  to  a  day  to  be  named  in 


such  order,  and  the  verdict  of  such  jury  on  the  trial  of       183^^ 


such  issue  or  issues  shall  be  as  valid  and  of  the  like      ^*f^ 

'!>l;iai/' -Jl  J   *'.U'^,V  •'•■IM'«." /■.'.■■..       i   •.„,,-  /,     ..  NlCIIOLLS 

force  as  a  verdict  oj  a  jurif  at  nisi  prius.     1  lie  latter   j,„j  Another 
9fe^Tfi/?ftpfiPfl?,A^e„W>?,j:^fJP;?  pC.tl'everdic^.tothpiPt-,    ciiMBms' 
4JWJf  flrfft*yr,ffWci^,fH,loW  -m^^^  n|8j.pyius  hk 
fi^^days]  m,  teipn  .^o  faojfi  ^rjud^i^iet^.t,  oi-  in  arrest  of 

i»teffi!5¥t,rPr  %-«l.nfn-t'y^l<,'?fifrf?,  the.,  pla»nt«ff  can 
%»cC?Btftr8P<l,/H«nMgniffJt;,  ,iA?Jh«  pla,intif  did.not 
W»fchp?fi!fl  Qfiflil^e/forn^^prparti^^f  rtjejsfnt^te,  to  ha,ve 
Wffl^l»fi^..fi»f«^V>??f>?!;}fh,9??ft  getting,  costs';  bvV^f^i*^^. 

t«M  ^8'^tf*^tfW!ifJ^.  <?iM' Jl<ft^lP?'4JWTy;  ,V"),e  app|'e«- 
So,  though  under  1  W.  4.  c.  7.  immediate  execution 

flW^/iteYf  J^^P  9^W^  Uie  cost?  n>us,^  l^^ve  been 

ffly/fftv^Pij    iltOilv/   TIl.T.:'!      'iir-il!-       U'J     ,.■     f:..; 

JflOfffJ^In!,'     irjij    •>'^hi:j     (.      .!«'     .  ■:.   '•.■.■ 

'iJ*9ff&AffP  /Bt— I  ?;^  9f'fpi?H*^"[.^l?.at  thiS;  rule  should 
bj^^iaf^^^^fj^v  A  y.GTdjq^  ol^tainc4.  pH  a  trial  had  under 
•ftftiiflftt  .,4fi^^..flPV/Sf?P4  R,the.  s^jne  situation  .is  if 
f^taipeq  of  n^i  prj^^.  ;,,TJi|e  latter, part  of  .the  section 
^flffl  W^.iWflu^^  i^fi  eflfe<?t  ,qf  i^  earner ^ords,  and  is 

Alderson  B. — I  am  of  the  same  opinion.  '*  Forth- 
mjjjb",  ^e^yt  i^eqns.  th^;  tUe  plaintiif  shall  tax  bis 
^9jft^\W^')^A9fW>!^t^ ^4  Hftu^  e?cecution lis  soon \x^  he 
^ii<  W4. '^if^WfMJpgo^^^'!^^  ^^s^e  exe- 

Cfj^^iqQ^wdiiat^IS:^^^  tf^ertn^,  isi  110  waiver  of  his 

P^yffif^r^^^^  ^,  ^h^^^  oonvenientl^  CAn«  viz.  as  soon 

lo  /JfXi  '!(►   -J^PH!  '    '••   .It.-;.    i'»   /•i,.;|Mi' 

Hi^m^hui   Ji-'h    i'jbjo  "1  :•»    I'.i;.:!  (1;  :?     '/.:■■;      1... 

rii    Jj'JKir.ri  o(i  ol  /lib    j^    "iT   Jjv^i.t-  '»•(  M-''-.    .i.;;-  :.■. 


After  K  de- 
fendant hat 
coDBcnted  to 
withdraw  B 
jumr,  and 
ciinsequently 
to  pBy  his  own 

tou  Inle  (o   ' 
IDOVK  Ihnt  the 
plaimiB''* 
attomej  do 
pajf  I  lis  COSI9 
ordefence  on 
I  he  ground 
Uinl  the  pUiii- 
■>fr  never  au- 
thorized liim 


CASES 'i(/TR 


Hai^Uond  ag 

T^RESPASS  quare  cUi 
aiul  licence.  4>tt)ie  I 
at  the  ciiggestion  of'  (he 
obtained  by  Titdgeft  caUii 
to  show  eaus«  why  lie  ilioi 
costs  of  defending  tbe  aqtio 
sUted,  tliat  Ibe  plaintiff  hi 
the  bringing  the  action,  hu 
prevailett  on  by  bi#  altoinq; 
the  defendant,  without  bciu: 
intent  of  the  pitper  signed, 
the  above  were  produced  L 


Aldebson  B. —  The  fin 
the  defendant  had  ag'^< 
conaenting  to  withdraw  a  ji 
frou)  another  in  the  person 
If  the  grounds  here  statei 
affidavits,  they  would  have 
he  obtained  a  verdict  on  the 
of  the  plaintilT's  insolvency] 
room  of  the  plaintiff)  and  i 
incurred  by  the  defendant; 
cbo&en  to  take  his  own  cc 
now  charge  another  person 
such  an  application  is  cite 
affidavits  are  answered. 

P«r  Curiam. — Ri 
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Lakin  and  two  Otliers,  Executors  of  WAtsoN,  against 
, . .    :         •  i  Massie.  ,  , ,     ... 


.■'■'' 


'^I'HliS  #as  alnrtictioiitagahistthe  maker  of  a  pr^nuBsory  No  am«n«i- 
*'  Wol!^datoia'9th  Aprit  1821,  hythrte  o£  the  exe-  ^^^"'ofa"'"' 


summons 


dittAtf  of  thfe  rMtet:    On  4*  April  1883^  a  writ  of  will  U  pei- 
sAMMik\^u6A^  at  ^uit  bf  the'  above  three  plaintiffs^  i]^,^!'*^^ 
jfhb  irttferwitrd«'d<edarea^,  btrt  on  the defewdatit's  plead-  ^"I'^'^-p^ . 
iiife'tt'iittiftteicftil  t*re  nonjoirtdeir  dfJPi  W.  the  rettiainiAg  m^nTvrould 
eiWdWtA^,*k  riife  ^ki  obtained  daUlng  on  the:  defendant  ^aS'S  fc 
to^^hciiir  6kti^^ '#hy  the  writ  of  ^utnmons  arid  the  deda^'^stntuteofliniH 
r^tfBti'*«ilditot  be  aitoended  by  addingthe'liamtof '^^^^^^^ 
2?'W:'kfeii'bo.plaIirtiff.   It  Appeared  firotti  Ae  pliintiffii^ 
affida^te,  thkV  if '  the  amendihent  was  nbt  allowed)  tbe^ 
debt  would  be  lost. 

^'WXAieSe^  ihov^^d  cause.  '  The  nierely'lBltatirtg  the 
dkU^fiht  libte  iti  the  affidavit 'doi^^  hot  ne<i^ssairify 
ptb^6'iiikt  th^'diibti  would  be  batted  by  the  st^tlte  of' 
liiiiikti6ii^  if  th^  atnehdmeht  is  not  mtide.    Besides,  the! ' 
cdiii*^  Wfll  Hot  im^nd  \^ts  of  suittihons.  ' 

^WdX^&i\ta&  J.  H^ndets&n  app^ired  in  support  of 

tKi'iWw:''  ■ '  ■•'■'  •'  '■'     ■■' ■  ■'■  "•  •■'• 

;'*P!Att*i!'B.-^Agt'ikt  majority  trf  the  judges  Wite  tf 
o^i&A';  fh'dt  iio  an^^ndinent  of  £t  writ  of  stmhnoii^" 
aliiitiia''lri- %■  ekse '*e  'iUrmftted  (a>.  '  Thati  tuT^  wai' 
however  deviated  from  in  the  single  hi^tahce^tf  HMdii'' 
V.  InhabitaTUs  of  Stamford  (6),  where  this  court  allowed 
nich  Aii'iiii^tiaM^at;  bh'ihd'^und  that  \rt)it  general 
nde  was  adhered  to,  the  plaintiff's  remedy  would  be 
barred  by  the  operation  of  the  statute  of  limitations. 

(4)  And  see  Barhir  v.  Wetdon,  post.  (6)  Ante,  Vol.  III.  86fJ. 


h»  siniigijkicIginc<iit,.iiuUa'Case4>wheffc 
tioiis  amen (] II) i; Ills  Imve  been  pertuiti 
that  die  ptrty  inwUL<((therwiBa'h&Mi 
»fn)sJiiB«ti«»><  i.t-.-,.--.  -iji   -i.i,.-itiij-! 

thority,  the  rule  should  be  inailsoboo 
•GURb'^y  B<  cononnrad.  > 


Mp.  anil  Barl.tr  v.  It'miiiii,  piitt.  B60. 


I'atmoke  agatnat  Colbl 

Aprevi.ms         A  SSU^^LPSIT^oii  two 'iigr«etnen«Sj 

bf  ™,'i",'"  ^  ^*i^  ^"J  J*J1.  "ns  B*  foHowst- 
bv  n  Uit.r  ..;n;  ■:  "M'tfmOTaiidum  of  sn  agreementtti 
cciMirilv  111-  tweeii  P.  G.  Ptitmoic  on  the  one  part, 
f"inrliVcr""''  °"  thu  Mhfer'pBIti    ■■  ■■■  ■■"  ■•'•  ■  >' 

ccHiiBiiiiiijr  nnv  t»nnsislipiilntiunin,t(iriiis ltirsa.cupcrscdiiie.it. 
plmuiiir  .icncd  JirirHcrci%ririi.A\Tc^ve  -rtSiAlH  rtt^'ilif'^,^ 
liiLTiiry  norks  tii  be  iliercnttcr  indicniMi  hv  (lie  dcfmdnnt  i  -lb 
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'r' 


•^^  Vbe  ^id  Mxi  iPaimoreBgr^BBito  epter  into  anagree-  \B3ih 
labtit  fct  Mrdvid'  inmthfi^  'with  the*  Mid  Mr.  C^iumj  Aor  ^"^^ 
the  performance  of  various  literary  work!  to  ve  nere*  9. 

after  indicated  by  the  said  Mr.  Colbum.  Colbobk. 

v/^vl^efisfltd)  Mi<  Z\KlMdre  to  v^oelve  ftom  the'SJiid 
Affi  KL^otti^m  foiY  the  said  Uterayy, labours/  die  sum  cf 
sfeoJguKDea^ pi^t  Wo^"'  -'f  >-''  <-  - 

^'in'StouId^'iiMyi  dMTertoce'  of  ^j^ion  arise  n^  to 
Mr.  Paimore's  performing  his  present  engagemeDt  to 
the  full  extent,  the  matter  to  be  referred  to  two  indif- 
fef^TK>¥i6(fii3trf  peracinsi  one  to  be>named  by  each  party, 
whose  award  isitbc4)0-finaL'''    n  i>i..  n  •'     /:..... 

''  It  is  further  agreed  between  the  said  parties,  that 
yir.Patmore  having  been  connected' wiftli  the  Coifr/ 
JoujnH^\f&k9iX\tMi  'during  the  above  period  of  twelve 
months,  engage  in  any  other  similar  publication ;  but 
t&icekt  eh^  ehd  of  she  months  from  the  present  date, 
be  shall  be  at  liberty  to  purchase  such  share  of  the 
journal  as  may  hereafter  b^  agreed  jipon,  at  the  pre* 
sent  estimated  value  of  5000/.  for  the  whole  property ; 
such  share  not  to  be  less  than  one  fifth  of  the  whole. 

^'  It  is  also  Anally  agreed/  that  Mr.  Paimore  shall 
^handon-aU  hbstiW:  proceedings  against  Mr;  Gcrffe/^, 
and  that  Mr.  Colbvvn^  iODr  his  partv  shall  obandon  all 
pAmQi(lfy:i9Ui«i^fl<rion:'Mr*  JPaii/^ortf  up  to  the  pr^esent 

(Signed  by  plaintiff  and  defendant). . 

;,;;^)fij.ke'(l:<)|nd  Uih  October  1831, 

w«s>fn  •  these:  i^ords : 

*  .    p  ,     I   .  •     Am.       ,         '         I  i 

Tii)!'  >Clns.agreeiBient  is  made  this  da;  between  H^  CaU 
tmt^otNM'Bm'Ungtm  Street,  publisher,  of  the  one 
piiiirli^>4in4  i^«'  CjI.1  JPaimore,  of  Craven  Hill^  gent*,  of  the 

•    •  . .    .  I  ■  ■      ; 


I*  J  .ifr'T 


oiff^iiTh^i  iklAi  'R  G.  Putnwre  hereby  agrees,  on  er 
''*1fere  ffee'  I'^tli  '3ay  of  Nopi^npcr  ifiext^  jtQ.  ta)^  upm 


which  houn  BR  nottobeii 
preaeot  required 'on  die  Saimrdmy  m 
week*  M  tbi«  thay  flluU  aot  interfev 
attention  nooeKUTy  to  be  given  to  I 
and  the  aaid  P.  G.  Patmore  hen) 
literary  management  of  the  Comrt  J> 
pare  for  tlie  press  all  articlca  belong 
best  of  his  ability  and  to  the  satisl 
//.  Colbytn;  to  write  on  the  average 
weekly  g  also  the  renews  and  artidea 
literature,  the  dnna,  fine  arts^  d 
events,  to  select  from  other  jmitibJ] 
found  suitable  for  the  pages  of  the  C 
generally  to  contribute,  to  the  utmoai 
the  interest  and  success  of  the  said  jt 
•<  That  the  said  H.  CoUmrn  shall 
P.  6.  Patmore  for  such  editing,  i 
writings,  at  the  rate  of  IW.  per  week. 


"  That  anticipating  the  BnccenfiiL 
tions  of  the  said  P.  G.  Patmore  in  fa 
journal,  this  agreement  is  entered  ii 
parties,  in  full  confidence  of  its  beeon 
one,  although  it  is  for  the  present  agr 
shall  be  legally  binding  for  one  yewj 
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expiration  of  the  said  year,  or  at  any  subsequent  period,       18&k 

whilst  he  remains  editor  on  account  of  the  said  H.  Col* 

Patnokx 

burm,  that  the  said  P.  G.  taimare  shall  have  the  op^  v. 

dcai  of  purohasing  a  quarter  share  of  the  said  journal     ^^vair.. 
aft  the   present  estimated   price  of  1000/.|  whatever, 
higher  value  it  may  be  of  at  such  future  period. 

**  It  is  also  hereby  expressly  agreed  upoD»  that  polin  . 
Cieal  coatrcMrersy  and  party  poUtica  shall  form  no  part 
of  the  said  journal^  without  the  consent  of  the  said 
JHi'  CMmtBj    and  the    most   perfect  hnpartialtty  he 
adopted  in  the  literary  and  critical  departments. 

**  It  is  also  hereby  agreed,  that  the  free  admissioa 
of  the  theatres  and  other  public  places  of  amusement^ 
juid  all  books,  prints,  and  publications  sent  for  the  par* 
poae  of  reviewing,  shall  be  equally  divided  between  the 
said  parties,  for  their  mutual  use  and  convenience." 

(Signed  by  the  plaintiff  and  defendant.) 

The  breach  of  the  first  agreement  was  assigned  to 
be  the  not  paying  the  plaintiff  six  guineas  a  week  during 
the  twelve  weeks.  The  breach  of  the  second,  was  the 
mm^payoient  of  the  10/.  a  week,  and  the  discharging 
the  plaintiff  from  his  employment  under  it  without  pro- 
per BOtioe :  Plea,  non  assumpsit.  The  particulara  of 
dMuand  were  for  sums  claimed  to  be  due  on  the  two 
agteements,  without  any  claim  on  a  quantum  meruit. 
At  the  trial  before  Vaugkan  B.  at  the  Middlesex  sit* 
tlnga  after  Hilary  term,  it  appeared  that  if  the  firat 
ooMtfaet  was  superseded  by  the  secoody  the  defendant 
would  owe  nothing  to  the  plaintiff  The  plaintiff  had 
been  paid  at  the  rate  of  six  guineas  a  week  from  the 
daie  •f  the  first  down  to  that  of  the  second  agreement^ 
ani  -  ten  guineas  a  week  after  the  latter  date.  The 
phuDtiff  had  a  verdict  for  the  sums  claimed  on  botb . 
&gjK9mamiUf  subject  to  leave  to  move  to  enter  a  nonsait 
out  the  above  point. 


«M     '  / 1  miSBSH  ki^  TBJKIT  YiTfiRMi 


i  •/' 


V, 


aVfMMbdto/  tl9^f)eb3f9i^bdbiir{  tbagflitHbefaipsBd  Jn  jEBb 
d«liMbidt:4l«t^  engtfgMkite  tfiq^toylUw  yj^kmoUtSm 
M^tre  tiKMith^cartdn  ]|ir«ipgqiiMMr  BdmrnA^Ae  pUMI 
agifc6di  thik  fts^dilkt  noftitf  Uia^  iH^  idifamnoaliDMl 

pMi»Hial«Mr'  bra?toa^«h^ldiri9if  e6dl9ect^f.d»de^ 
a(iM*4^cm€i«(t  f>nU6refQ«iitf ithiJcJpl^ntkBcis  /jdob^gMA 
ttjite^Vafftlfyitb^ldefi^ndaiikldiMdBf;^  lh«bkH 

eligaf  ed'nbd  tpimcriir  ^  hByi  other  amailail'iddf  rtafcijgl 
hb:]«iHbiB»red)tenidKbarmd>{B£/  obtUniogghifc  JivoKh^ 
duringtthabftitiie^itiltiii  mtidiBjifttediilmft^t  wa^mH 
done^propfelrljiqpddtctheSlistiii^qeeiiieiill  tory(Ai|lidi%dld 
fendanfe^ilaiiiiwnTBidy  gnd) hriKigtWdiaqlturgci hJtfi jh 
o£theJag0«einHit-i^Dibe  tvitivilcnKiiitte  aartUV  if  a«^)lll»i 
thtnigb  B(i6iiQBtteioh  tftida)8<Hciw[  ntttl  rwft>vlMl£ffiAib 

BjAhe^ticktai  ij^ment^iiiBietosrjdB  die<flQ|«tQ(oth^ 
chafigcd.  v^b  yoii  nayi jjigjlf fbothr>i»gtrefrfiyigf ff.TiiBJBi 
foorcq  atth^isflimQrrtiiiial]  ^ke^eooiidiii^gmiwM  iNMtr 

ofilhe  jfi0mt3llf's»limeds^'l«>dci^roteafil^ 
edHiiig>tlMi<f9Mr^  Jboniia^'Viltb  iU)ejeipo9i^49  ^IPiRb 
tftnl)b0ttoB  Ttiiwrdlv/or  iiki^(S9mlilf^£^ti^m  ^ilAMfllnHi 
iiifoddpteaffardpBf  fiarodnlgilhis^.  |Uniliffi*Sn4»t^lll4lA 
tbe/fint  fagrfeetdf^i^  tfaatb«t»riiMtt\^SHT;fd  ilUJbMSi^ 
beeBtJaaDpiTstigr^jdlqpplaleilfQtt  akgtAihJillgttoticiRiiriiHi 
mcfaUio  [AiBiflra«bjBitB9^4hec;lB€a!fnd[>i8gPMniMlt^ 
t#:dfevoft  oil  MartinidtD  die  /QMt  ^(iPM^w^  tucQltfAlli 
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hours  he  M||la#sc>osi;lb0i(MSt)b(i^  Jl^^ 

time  has  he  to  give  to  perform  the  literary  labour  men- 
limidii#thd  first^ii8feeifaeat]3]a  tl>AllJbift'^ti         oifikns 

dflfiieritFiierjfKiBdttitiligr.rf  J  pubUlMltionloQ^gl.)  vf^^^ttfVj: 
OD^biftcbinftj  «iiili(iiitghl  gentoff|t^ni»  B?i|^lii9lii0iMlti9b 

fcHiutowrity/dAt  4He  >dci&iidftnf^)icdriM)  A^  i6)t}  it^^ij^ 
gllwMlioi^fiyoqjdcbei  t^k:]9f  a6(^liiliiigj&i»7Xhft(e4JAPldli 

dtroit^^[ti«fc,lcB<>->«jif (td'jffeydit^  ]hi3r.i»ttid  inmniit^ 

^MftMedoby^oiiidDifiqblidatWmpiaidhtp  )M0flmtK4tai 
M  tkMd  Miieiwk^^BiMithtoBbs^bbycbt  jif  ti)^ 

lAt^fl  tolMidg^tofiitbcio  ift^rf  )ai'ijicliibhf  tilcfisMd^iMedsl 
)lli%>llfiw  A^eteii^iitiJMiiHilatesi  bDlthe^inlKderlligmrtdj 
litW<^]|p%td  j^r^^plpaKitiAr^i^Ahigriii  jdifDiqcond) 
l||g<iii<ti»e  y iteeehltfix^ fciii  aiding  ^dtkerowntkxiAjrfsilarai 
iliiriiQ0ii^tWfcat  ^unnof/tket  tiri#ntg^-fiMnnso9f||iitoHhb) 
cMfchi8dlriA'<flMr  tbiBi  pdb-pos^baat  ^(sl  jAIimali'a  tigiftiff.' 
^Bott^it;i^lMur8tX}.y9^)W^^  >tondei«fa/ 

|ftt9|yHotoMme'4^  flbe^edoeoliagtiiDjndd)^  laodDbeuftikfit 
lAbrtlfry^Mll^iu.iio^iodntpldivuaf  ^^^  doing  iov-4>BA> 
itoiHi  i|(te)imi|j^Anb«r6» :>tood^  t.hstriHij^iohildilf air.  pviMt 
[Abl^^ddlilai^df]  '(SfHttb  tivdn  aeinteiidedjtthatjA&cowr 
Mk!f^^Ui#^ide4tinaMt^ci^  siilctP 

tfW^a^  Of iHltr^Vdcofid  dgveetoent^ito  \fe^Twl^eguitiB) 
dWib^Anl  i»it',labliw«a)thdl  it)^iwiiMpr«r4nteddei) 
tfdl<lil«^t«i>agi(MMittM[  sfalAil^ibeiniperseAea^jqpiOrdi 
MUMMkM  a^i&^^^Bto^defend&Bii?  mightjiisne  Jmfivedi 
tiVtMbMfkgiQikni^i^'i^  to'itboiaiipfrttiiTiUaTfvattaefifi 
tltt%Me#0tefWS<^ideiii»ei4a>AiaytitUdtdie«j^  onicbei 

Mroemeiit^  or  that  they  were  done  while  it  continued 
ta  exist.    Th6»e  services  nHg,H^,>ftVf  >eft,pi|,8fe<5.t, 


fttbpped  hj  tbe  eouit. 

Loire!  tVitbnnuT  C.  B.— tf  t 
of  14th  October  1831  superset 
^tli  Sfaif  in  that  year,  it  was  pr 
liad  hccn  paid  down  to  the  first  a 
ing  to  the  first  agreement.  If  th. 
not  so  superseded,  the  plaintifF' 
retain  his  verdict.  The  only  qiiei 
the  first  Bgreeinent  wai  In  force  i 
second  t  I  am  of  opinion  that  it  < 
was  constructively  put  an  end  to  I 
■ncnt,  the  stipulations  of  which 
sistent  with  those  of  the  former  ir 
it  could  not  itself  he  operative  il 
tinued. 


BoLLAND  B.~~A  material  diffS 
two  agreements  appears  In  the  im 
whicli  the  second  leaves  ft  open 
purchase  a  share  in  the  Court  Ja 
first  agreement  Btipolate  fbr  the  «(i 
time,  or  except  any  hours  fbr  hfs 


IN  T^  Fpyn-^-'Y^is,  9F  WU^^^  IV.  ^7 

literary  works  to  be  indicated  by  tbe  defendant.     But        IS^^ 
b^lhe  second  he  agreed  to  devote  to  the  various. duties      V^''<»^• 
of  editing  the  Court  Journal^  all  his  time  ^nd  attention,      *^atmori: 
except  certain  fixed  hours  reserved  for  labour  at  the     Colbuiiw. 
County,  Press,  .  Now  that  undertaking  is  evidently  in- 
consistent with  the  existence  of  the  first;  for  '^  all  bis 
time  "  must  include  that  portion  of  it  which  was  stipu- 
lated to  be  employed  .in  literary  labours,  to  be.  indicated 
nnder  the  first  agreement.    The   second   agreement 
,  pindi.  the;  plaintiff  to  devote  to  the  Court  Journal  all 
the  tinie  which  he  gives  to  literary  work  ;  and  wit|i  one 
exception  excludes  all  other  kinds  of  literary  labour. 

'  ■ 

•  ■  ■  ■ 

jGuBNEY  B. — The  different  rates  of  valuatipn  of  a 
share  in  the  Court  Journal  which  are  presented  by  the 
two  agi;eements,  are  strong  evidence  that  the  second 

■     ■  ■   • 

was  intended  to  supersede  the  first. 

« ■ 

Rule  absolute  to  enter  a  nonsuit.  • 


SiGGERs  a/jainst  Lewis. 

,  A  SSUMPSIT  against  the  defendant  as  indorsee  of  a  In  assumpsit 
f.j    I ! bill  of  exchange.    Plea,  that  the  action  was  com-  jo^g  against 
vAnced  before  a  reasonable  time  had  elapsed  for  the  ^^^  indorser 
ifftfepdant  to  pay  the  bill,  alter  notice  to  him  of  non-  exchange,  it  is 
.plvyment  Demurrer  and  joinder.    The  Cowrt  called  on  ^.^"^  Pj®*  ^^ 

T    .  '  action  was 

,.i£aajirf&winsupportoftheplea.  The  implied  contract  CXn';et 
of  the  defendant  is  to  pay  in  a  reasonable  time  after  sonable  time 
notice  to  him  of  the  non-payment  by  the  acceptor.  fonheXfend- 

A.     ,1-  ant  to  pay  the 

mtlf.aflier  notice  to  him  of  the  non-payment;  for  the  cause  of  action  accrued  against 
ttotletadantimmediacely  on  his  receiving  thenotke  of  disliciioBr. 

t  QtunrCf  if  a  tender  pruqiptly  made  within  a  reasonable  time  after  such  notice 
VmiVedy  «rbuld  be  a  defence  to  an  action  even  for  nomiaal  damages  only  for  ncm- 
imtififiu  ia  tht  Mtrnm  ? 


I 


1 
I 


84S  CASES  IN  TRINITY,  TEflM 

1834«.  Walker  r.  Barnesi^a)  decided,  that  the  drawer  of 
bill  is  only  bound  to  pay  it  withii}  a  Te^aoaable.tisi 
after  receiving  notice  of  its  dishonor  ^  i^nd  that  a  tend 
by  hiro  on  the  day  after  that  on  wbicU  be  i:eceixed  n 
tice  of  the  dishonor,  was  in  time  to  prevent  the  hold 
from  recovering  damages  for  the  non-pii^ment  in.  (1 
interim  between  the  notice  of  dishonor  and  such  tend^ 
For  if  it  had  been  considered  that  ^ny  cftq^e.pf  acti) 
had  accrued  by  the  breach  of  .any  cpntriiot  be&re/d 
tender,  the  plaintiff  in  Walker  v.  Barnes  must  h^i 
recovered  nominal  damages,  9c^ial^umefv.  Peplof  (i 
where  the  holder  of  a  bill  was  held  frotit)^  to  re^of 
nominal  damages  against  the  acceptor^  qotwithstandiJi 
a  tender  had  been  made  after  ih^  A^y  of  pajuaco 
The  question  here  is,  whether  the^  pliaptifl^  wJieo  .b 
commenced  his  action,  had  a  good^  c^^ise  of .  ac^ioi^if 
whether  he  had  any  good  cause  of  action  till  a  reasoi 
able  time  elapsed  after  the  defendant^  the  drawer,  ha 
notice  of  dishonor;  where^  as  in  this  case,  the  law  ipp^ 
a  contract  by  a  defendant,  it  always  allows  a  reasonabl 
time  for  its  performance.  [Alderson  B.  You .  wpul 
argue  that  a  declaration  against  a  drawer  or  indorse 
instead  of  merely  alleging  *'  that  the  acceptor  di^  nc 
pay  the  bill,  though  presented  to  him  on  the  d^  whe 
it  became  due,  of  all  which  the  defendant  then  and  thei 
had  notice/'  ought  to  go  on  and  allege  that  "  althqiigl 
a  reasonable  time  has  elapsed  after  the  notice,  to  (fa 
defendant  of  the  non-payment  of  the  bill,  yet  hcjiatl 
not  paid  the  same ;  but  there  is  no  instance  of  such 
declaration.  The  cause  of  action  is  th^  non-paymen 
to  the  plaintiff  on  request,  and  not,  as  argued,  the  non 
payment  after  a  reasonable  time  had  elapsed  afte 
notice  of  non-payment.] 

Lord  Lyndhurst  C.  B. — In  Walker  v.  Barnesp  thi 

(a)  5  Taunt,  f 40  ',  1  Manli.  S6.  (fi)  8  £ut»  168. 


IN  T^'Mttk  VeaW  ot  WittiiAM  IV. 

defendkiit'tc^d^ed  'a'^sooh  as  possible  after  ne  received 
tkXiee  brtVe  idlshbnbr.'    Therfe  appears ^o  nave' been  a 
kH^' orc6iJ^dtiiise"¥n-'fh'at  bA'^  ''^'e'  -^imt'^ai^e 
hiHii^sm  ^b'jury^^dUd'^^^hy'pldfiJiift^'a  tartbing 
dullki4s:"^]^aw'ttiy  iHatifiktWilhl  driiwe'f  ^^/il&at'ttie" 
A^WM  *ffl''ky<^pt'iind"f.aflhe  WIK' '  1^ 'tte  afrawer" 
bA»-'i{bt)<4l-iif 'tKb  'flf^Wee^s  dei^uU' tic' I'd  W'Ue'io  ' 
ri^  attibh,  liiitWis  liabl^'M  an'iicVibn'fmmeUly  on 
riiwiviA'jf  'rodb  'litirtice, '  iible'ss  '  ttit '  nibney  1lE>'e  tli^h'  paid. 
U'i^m  hbtiti' tothe"drawer,'-'«{na'ijefo^e  a'wnf 
aetJiaByiiiXed  agtiiristhim/  lie'f^oiniittf  kH&'di'i'ec^^ ' 
tiMSta-d  MetyHidtl  kccbi'diki  it  'f1'am'v:'haiiies;' 
itiijf''he-'£'metic(i(ety  '  It  1s  iiiDti'aAff^qtleHt^'^kt'  a" 
pMliMSlP,  by  btiitt^'oot'  writs' iinmddfiteTy'i  ca^i^  of a'ciibn  . 
aAietf  6U  a-'Utll,  'feto^  the  parties  tb  it'  i^tim'iill  ih-' 
niiAf;iextti^\)fiiiMii^i6  ^  jtfdge'tb'sthy'|>r6'cb^dhig8. 

'AtiikksbK'B.— liP  a  iirawer  should  make  a  tender,' 
O'^jfij^Sil&ixi  a  rcJasonabTe  time  after  the  dcfenaaht  fiias  ' 
febfeived'tiblice  of  the  dishonor,  an^iieTore  action' com- 
mUnckA  kgiinst  tiun  by  issuing  a  wrTt(Z!})  ttiat 'tender  ' 
ot^ymenyMgM  perhaps  be  pleaded,  as  baying  1)een  ' 
dtiiitj  w!l9iin' that  'reasonable  timel   ,¥hat  wbulci  be' 
mS&i^  6x1  tUe'principle  bf  Walker  V.'  Barnes.  'Assuihirijg 
it'roTHi'ii!  8ouA(3 dei»S](6n,  it  only  estabHslfes  that  tender 
in'Si'teasoniiUe  time  (Sl4  hours)  after  receiving  notice  is 
api^tiit'on  tne  notice.    The  pleadbesnot  state  that* 
die  aiiitbii'bad  not  acci^ued,  tiiit'  that  it  was  commenced 
belHMIkk^itsonabie  time  bad  elapsi^d. 

Mamel  was  to  have  supported  the  demurrer. 

ijif  Antf  mHAmm't.'  P^ioe,  B  fiost,  17TI.  eohlru,'  per  Lord  fXteifhorimgh, 

Bjgcn  V.  GriJUhi,  5  B.  &  Aid.  6S0.  umb.  ace. ;  and  see  1  Saimd.  33.  b.  n. 

(h)  SeeAittom  w.Vniitnhill,  ante,Vo\.  III.  4«7;  nompKm  ▼.  Dion,  id.  8f3. 
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SlGCERB 

Lewis. 


SSO  /I  .CA6EP1  n  TJUNITY.  TERM 

Warren  against  Wabrsk. 


^•^"^'u  '.T,   /TIASEfor  sttlibel.ioratalalsditi.a/leltmii  Bleauf^ 

wntten  by  the  \^  . '      «    '    ^       ,      *  t 

defendant  and    ;!     Mral.iftSUQ.     iAil  the  trial  «efi(»eiGaMeaJ[  Jail  jOm 


iXl^was^  ""     I^  <^^^^ '  f""^  ^^^^'^ ^^  l^Mcti  Jin  qiifstkBi 

dated  in  4u^dt  with >  the  seal- brfkeil,  md  lim  ClolckaMr\ftMt 

adXessed  to  a  i>^^ '<»^  &t     It  bore.dtte  alt  &•  holseiitdBi^^ 


person  in         w«fi  UBOY^d  to  be  ta  the  defciidantf»JwritMfcflL.»adJjrijiiij 

&o</ami.     It  ■'.,,,.  t-  1.  or-— V— — T 

was  proved  to  to  a  person  in  Ayrshire,  who  was  the  manflgerirftfw- 
post  office,       ^(sre  ^t^rested,  ^i;id  about  wjuf^^ib^f;^ Jia4  t^F^iJi^h 

Sng  marked     ^9^^     '*  ;  POP^ V^^y  C0IIC^pif4  that ;  BrAppify,„|«rt  « 

there,  to  have  one  {i^assagei  charged  ^he  plaiiitiff  u^ik  fS^^i^Wft  ^'W 

wa^rderto  hi^  Bjipth^r  and  aunt,  the  writer  sXatipgi  l(t;^MJ^m^ 

London  on  Its  ^  necessary  ,to  e^plam  why  ^  ^asfop p^ifedip  t]b#f)a|4 

land.   It  was  fendant.  I^he  CoZcAe5^er.poatiiiutBr,{i|rofffd  the^ifqni^ 

t^hf triaf  wfth   ?f  *^  ¥t.?r  at.  Cqkl^t^.SvmMqu^lejh.,  fhe  m^ 
proper  post-     fer  pojstmfm,  ^aojl  jt^s  ^wn:w4tjiQg  t^e  ^nuMint  pf  pqitm^r 

wfth  thrseai    o"  i^i.^"4  '^^^  **  ^^  fprwardpd  to  L^r^n^^niU^fp^ 
broken,  but      tp  Scothnd.     flhe  person  to  ?phQm>  t]lu^.ktterwiw# 

not  by  the  <«.        ,    i-       '  '       ti    ^  •  .  r^""   « 

party  to  directed  was  not  c^Ked  to  pi:oye  flt^  ^c^ipti?    IPl^/d^n 

'^d^d'T  lld""^^     fenda^t*£;  coiu^^f I  olgected,  iSsst,  that  a.pv]Uic#||pM|, 
Held  sufficient  JEssex  w^3  npt  s.u^ci^^Ujr,  pTpyed  ia,Qd  scpQDf^rj^iJf. 

etideLt'^oL  ^^^  a  privileged  fioramunic^api?r  /]^^ 

publication  in  held  that  the  putting  a  letter  into  the  post  in  EutXt 

tha^It  ^"  *"^  ^^^  receipt  by  the  psirty,  was  evidence  of  a  puftiicft- 

had  reached  tion  in  Essex.    The  plaintifF  had  a'  Verdict'  'to^-  ^ 

Scotland.  shilling  damage^^  subject  to  leave  to  moTe  to  ^tar'a 

A  letter  to  nonsuit,  first,  on  the  ground  that  there  was'ho  j^niof'olT 

of  a  property  publication  in  Essex ;  and  secondly,  that  if  tfaofe  \m 
wSpllniff 

and  defendant 

were  jointly  interested,  relating  principally  to  tiie  property,  and  the  plaiatiff'i.ODB- 

duct  respecting  it,  but  also  contained  a  passage  reflecting  00  fai$  conduct ftolji^ 

mother  and  aunt  .—Held,  that  the  latter  part  cofHd  not  be  privilig^  •»  ■ 

tial  communication. 


IN  th6  Fck^Tfa  TfeAi  OF  WILLIAM  IV.  Ml 

A  rtilc  having  been  obtained  by  Piatt  accofding  to       ISM. 
iIm  leure  iMerreiK 

Spamhie  Seijt.  showed  cause.  First,  there  was  eVi- 
dhfcef  IW  the Juirjr  of  pubRcatton.  [Parke  B.  Thfe 
j^tMnetlttt  bf  It  *  letterr  with  the  «e&l  broken,  and  the 
^■%iMik  vm  ft,  is  ^trMqor  prim&  fitcie  ^videtiee  that 
iti^h^dlMttik  Vi^iteitM  by  the  person  to  whom  it  Wfis 
dhtocMi}  <SecOMdlyv  tkft  charge  against  the  plaintiff,  of 
q>itiuijb¥tr  Us  ttothirMd  aunt,  was  not  a  privileged 
ooiwpiinication. 

'^ikttmi  Chhrmdl  contra.  There  was  no  evidence 
tSit'^fe  letter  was  received  in  Scotland  by  the  party 
W  WftfOm  it- wis  addressed,  or  how  it  reached  the  plain- 
fiff%  Itelids.  But  if  there  was  priro^  facie  evidence, 
lftl^JM|ge  should  aot  have  treated  the  receipt  of  the 
leilter  ^  donclosively  proved,  but  should  have  left  it  to 
Ite  Jui^  to  tfHy' WheAer  the  party  received  it  or  not. 
SeOMdfy,  the  judge  never  left  it  to  the  jury  to  say 
^NMfeM  it  Mr^i  &  privileged  communication  or  ndt. 
ItaW  itt  tSMs  shoW  ft  to  have  been  written  in  answer 
MPdnef  IkddTessed  to  the  writer,  respecting  the  property 
WkikAAk  Ai  plaintiff  and  defendant  were  jointly  in- 
fm(MI»f^llikdMffaU  v.  Clandge  (a).  That  was  clearly 
dkMdthtirtMd  a  privileged  communication,  unless  the 
I^MMtf^iiMlifllve proved  express  malice. 

Paxju  B»-^rim&  facie  evidence  is  sufficient  for  a 
jjn9^aUJt%[e, contrary  be  proved.    Now  the  sending  a 
die  post  is  pritt&  iacte  evidence  that  it  was 

,r  )•<  f.f'^^^^^i  ^^  ^^^  direction,  and  that  the  per- 
iiil  to  wnottL  it  was  addressed  received  it  in  due  course 
of  pott  (»)•    The  only  question  is^  whether  that  part  of 

(m)  1  Canp.  t67,  and  tee  Toogood  ▼  Spyritig,  ant€,  589. 

''•immktt'ltA  ^i  Witthm,  i  C&mpb.  506 ;  Rat  ▼.  WatMn,  1  Cantp.  ilS ; 
jm  ▼;  Attilftf,  4  B.  &  Aid.  95  i  Rex  v.  Johntm,  7  Eatt ,  65 ;  Abby  ▼.  lAU^ 
fHii^SMi  Jta ▼•  }^l«iii«r, Rtus. &  Rj.  C.C.L.164)  and  FlUther^i 
MrmiiffU,  oat.  Adnyi  J.  Lane.  18SS.  S  SUrk.  £v.  466.  n. 

3k2 


flie'lettir'iiot  vespecting  die  pfbMriv'ipj'wfocli  the 
.  .  '^irSea  were  jointly  interested  could  DC  cpnsidensd  j^n- 
*».""  vileg'ed."  Now  though  it  miglit  oe  p^ri^ged  aff  cbn- 
Wabbib.  ^^eAtia)  so  far  as  it  respccteil  tneir  iMmiaottmopeiij, 
U'm'ust' De  lield  to  be  gratuitous  as  liar  as  related  to  tbe 
p1&iDti£r'a''^6ged  conrluct  to  his  momer  ai^  Mint.  TIi« 
manager  oftlic  Ayrsnirc  estate  could  have  DO  CODOOB 
fn'tWa't.'  "as  to  the  iudge's  certilsipg.to  depnn.mB 

ttiaintin  of  costs,  we  Lave  no  pdver  .to  control  Jiii 
,,wlil.'  oliii  ■■  ,'  ■  ■',■■>■'■  ■  l'n;IlM  TTki '^  ■.  i;i  "J" 
discretion  on  that  mibiect.  .         ,  ... 

....>  „.,>\    i„  ■■  .,     ,     ^  i'  ■'-.         lit  -I.  Jj>"i  -■>•  li-»"-ii' 

•''♦Tltt'dtRfcl'biJrtiristfihftlrtTia;"!'*""!  ""■^'^ '   ""■'"' 

;.)  .11 -iii-'-.i   11...   l7>;'>-jil1   '}'.   l>')liiBiy   :iil   ui   >-ii"   j:'."!  ■ 

...  1„„  .  ,'v>i  .„  i,..,|.  .1,..  -.11.1  ■i.l'l'  Rli^'fifi^itifirged'." 

j.rli').i<--  -.'It    liiM    ,mi[f  Ct  ;..l.^ii.l.'1'>'^.  «i.>r    ..-,■../. I  ;>; 


I*nd  belong.     |g'j^^>]i^}j5f'74.«  .^if^B  jmI/'S'  Wl'  ?"»*'» 

from  ISIS  to  hli  dnth.ln  lUlcos  ittiuli^iM«Difii0:d:^ii:leBM«i>»M  JayiMH 

delivered.  No  i;lfivi|  i>rip(£f4mf^.ol!irmti(1riBqlFnottMa8)nH'C<l^md;rW*>^ 
tbe  derendanl  or  hh  fBlliur  vim  sfloHn.  Ko  demand  of  the  posMuion  riom  the  it; 
fendanc  »u  ahnvmi  but  Vn'M««|JtO'Mio«' tHnieMi^'aiKnaiiUt'Ugf  ■dA«;hiX^W 
tensncv  bj  disclaipe^,  ibff  le}^(  "L0'PPj«n4ff  PW  'Pj^^Wrfrwij^hofiffWiaWii* 
two  more  from  nis  ngeiih.  In  the  nntj  the  defendant  ■t.it«a,lnitt  the&cUilKit  bcaf 
nilhio  hie  knowtedge;h«h*d.t^lredlk«tn  ttlklt  dDlieltbr9,>Mtd  hdd^oMMtflilia 
to  communicate  with  the  Issor  orthe  olntUlilT,,  ^Iln.secqDdrkltaw  uJtaum&ip  ijb 

tome  itround  you  state  to  have  been  let  by  vourfatber  in  ]3I  1,  and  which  bwifS 
since  been  in  the  po^etsion  ofhu  iDcdBhip's  fanpilv.  We  will  (Jjank  tou  to  let  h 
have  the  prvofs  tbat'it t^iisifdttfa^  ItrfekMtVH/n.  'tli()'(i<l!^lettGrrromaD>ofthe 
solicitors  requested  further  in^rmacioii  as  lOi^he  lata  Mr,  Lewi*  bavLpg  »  ndu  mlct 
the  ground  to  EaK'C.  ''Bdd,'-thitf  Vft.6r-MHnln''tfM- ti/iVSittlriTilipt^»"m?TBmHir, 
and  that  if  they  ^ii  Upy  wi\uW.weiBe  HlffiBi«WtibnthM|W<po*«,beiiijWriH«,«to 
the  day  of  the  demise  laid  in  the  declaration. 

Tbe  letter  of  ths  defendant  did  ilot<«bthVrin  his-MHdttt-'td'IAitf-Mm  btHt 
disclaimer.  _       ^  ■   .  _,  ,,^      ^.    ,    ,  ,,.  ^.  ,..,,_,.,  '^ 

Semble,  If  an  admission  of  a  disclwmer  is  made  after  the  day  at  the  deniHi  it 
must  T«c<^Diie  a  disclaimer  fis  having  been  mode  antecedent  to  ittu  day,  or  it  wiU 
not  determiiM  a  tenancy. 


IN  THE  FqVRTH,^^K.J9F  WIlilflA^  IV.  853 

Lkm^Uu  in  Glamor ganshife.     The  day  of  the  demisf        1834. 
was  laid,  2d  6{  March  18?6.    TJie  venue  had  been      ""^ly^ 

.  ■    I  *  I'l  «!■-,«  1 1  "I    »M    i'  ■:  .  .    .  ;i'"i'i  ■  til'  /!  *'    ■^  I    •■.»  ■    -*  i.  Doe 

chaneeato  tha  county  o£  Carmarthen,  and  at  the  last         'tl 

aummer  assizes  for. that  county,  it  was  opened  by  the  •'^'a"  VAwypH. 

OQun^e]  for  the  lessor  of  the  plaintifr.  thfit  in  1813  his 

nj^eFi  thep  solicitor  ai^d  confidential  .a,gent|. (9  ,t||ie 

defendant's  £itner„the  late  Earl, Cau^c/or,  suffered  the 

latter  to  erect  wocks  for  smelting  lefid.  at  the  expense 

cfSOOly  on  a  little  piece  of  wasite  land  called^  tliy^  ^f^^* 

lieing  a  '^pilT*  of  land  reacned  |by  ^high  tidjOL  whic|i 

adjoined  to,  and,  *as  they  stated,  was  part  of  Penrhos 

ferm,  the  agent's  property, /op,  jJb^  ifp^ciTstwding.  that 

a  lease  was  to  be  granted  to  the  earl  on  terms  to  be 

aftenl|^^4^,§^^l|f^•  |  The  late  earl  died  in  1821,  and  no 

such  lease  was  ever  granted  to  him ;  but  the  smelting 

works  were  abandoned  in  a- &W  years  after  they  were 

boilt,  and  were  afterwards  let  by  the  late  Mr.  Lewis, 

as  Lord  :Coti^<20r'B(tfgenl»4oAIe98rsJ  Waddlef'^ho  had 

paid  rent  to  Lord  Cawdor.    Mr.  Lewis,  \,he  {tgent,  died 

in  t8^.'  Ko  rctitpaid  to  hiin,  claim  of  rent  bv  liim,  or 

icEUd^dSgml^iitl  or  tiik  Hj^lif;' Jby  either  ear J  appeared,  but 

it  was  set  up  thai:  the  rent  of  a  field  of  Lord  Caw4or% 

oempird  by^lus-agent^  badbeen  setoff  against  th^rdnt 

^fibA'\UxrCa^d^  In\  1330,  bis.. 

III".*'!   I  ••■!•.!■■ .         '  '  '    .    -i 

hcb>*tliele8SOTof  the' plaintiff^  applied  t(;>  Ldrd 
"iiifi^^  ^|i^«3ting  a  s^ttteme^t  of  the  terms  on  which 
ib^4alD(d=ib  ^uestio^ 

{j^jpqlta^  letters  w^ e  then' produeed 

M  fluriUflkyt  id  alhbitr  a  d!$6laiti(iet'by  tl^e  defendiB»nt. 

Milfae  auineiDti  of  thei  lead  works  at  LttmeOu:  A^  thig 
^flppp^tfijifi^^immt^owd  in  it  «r«  niot  within  my  know- 
kdffe,  I  have  placed  it  in  the  hands  of  Messrs.  Farrcrg 


Moegioaiia  you 
Wt  by  ttte  lata  Mt.LewU  in  1611,  aj 
aioce  been  in  pauuiioo  of  hia  Ian 
will  Ihonk  you  to  lel  im  bww  die  fn 
Uw  Ute  lord'i  own,  ai  you  ue  mwuo 
ii  oiw  that  ibe  preseot  ewl  is.  tot 
with  except  rram  your  letter. 
X>.  Lmtit  eaq.  (Sigiwd) 

UHCoh'*  Im  FiMt,  Mank  4»  181 


"  Sir, — I  ahoulil  be  very  gkd  if  ] 
further  infonoa^oD  than  that  contidi 
of  the  6th  ef  Marai,  aa  to.  the  late  '. 
a  right  to  let  the  piece  of  gnuinil  ia 
Cawdor,  aa  it  appeara  to  nte  that  Ihi 
tioned  io  your  letter,  at  the  utaMHl^ 
Mr.  Lewis  might  cUin  it,  aod  does  n 
Lord  Cawdor  admittad  it  ere*  ontke 
hU  own  agent.  UoneTer,  I  hops  to 
either  at  the  Her^ord  aiuees  or  kt  ti 
then  eatev  upon  the  tul^eot  with  him 

XI.  XeuM  eaq.  YourW  &*■    ' 

AfarcAlOth,  1S30." 


For  the  defendant  evidence  was 
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'  ifa'  yU(ff|ikieAM»  temt last  tke  SokeU^t-Genmrai  (}Sir       li834v 
«/oA»  Campbell)  obtained  a  rule  ibr  asdonBait^.aBd  at      '"^"^^^ 
war^^qntended  that  at  all  events  iiotiQe\  t6  quit*  was  ^^ 

Becesaary.     BosanqueiJ.  held  that  the  letters  pro-  E^CAf^Doi. 
ji>nnnn<ipd  to  a  disclahnei^  which  rendered^  tiiat 
tf^miMdesiary^lMlt  gaiw  kawe  to  moveto  enteia 

J  '1  )iii  ^  J.  •      '  !     I    -1  .,'.'.,  •    • !/     jj ;       ;./.;,•■ 

:inJiaimJEmM9itoAif:.V..Wi0iams  showed  eauda  fisr 
llHi(idaiiiftiFiBii£aiifrtenn;  The  qttestiob  ia^  wbdthflr 
thtfilaiyri  q£  the' plaintiff  could  recorer  wtkhout^pvoring 
a  noliee  to  quit  to  or  demand  of  <po9Beasioi^  ficomritbe 
dflJMkUftit,  <ip  viihout  soma  wrongful  a^^  as  dis^aiiber 
ftcy  by  him,  to  deC^ttnihe  hiakwfiil  po^esrfon  bcft>re  the 
4ay  of  the  demise  laid  in  the  declaration  (a).  [Parke  B. 
Siaiksiife'ef  >the  plaintiff  must  show  a  right  id 'enter 
wtM  MircA  1880^  the  day  on  which  the  demisis  k 
Idbiif  /EkeVhUirf^ail  i^aa^  daring  his  life,  tenant  at  will 
fato^te-stvictm^;  senste  'to' the  hte  Mri  Imris^  having 
'.lwiA|>Jns>eotiBent  'tmder  an  agreement  for  a 
»4A))f<  '[(hat  tenawy  at  will  determined-  lyy-  the 
liiiBirti,!  rito  iati>  earF^:  daBth(r);  Md  the  subsequent 
lfammimmto£  Am  pt!>uaeiit  lord  does  not  amount  eves  to 
■ilniallty  H  sttfevanqay  fbr  it  did  not  originate  in  a 
lawBilHiriti(^  ;i  than  no  notice  to  quit  w^  neoessary(iBr). 
i»  Doer.  PasquoH'if)  n  notke  to>quit  was  held  n^ 

ali^ejecteoent  eotild  be  mainteined  against 


<«)  See  mght  ▼.  Beeard,  13  £ast»  210,  212  ',  Doe  v.  Jaehon,  1  B.  &  Cr. 
44^1  The  ir.Stennett,  2  £sp.  7l6 ;  Doe  v  Smith,  6  East,  630 ;  Doc ▼.  Laufdcr, 
rSlm^U. ».  I*. 'ids;  Ifef  V.  Qtt^ley,  2  Camplj.  50a V  Doc  vJ  iayer,  S  id. 

IK  1^  Af  >na>iterJhhc<a<a>  tf  WaAbicn  CoSDbjanciB»  19.- 

JBdV|>4i]dDt>Priiicipfes,7tliedit.2.  .    ,  «        ^ 

(oT  Sto  same  work  25,  and  Co.  Lit.  o7  b. 

'  '(Vy  Sofc^iW  V.  tjotodH-,  1  Sia^k.  c.  N.  P.  son. 

if)  i  Pcskt'a  Cat.  197,  Itt  «dit;  2d9, 5d  edit. 
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1834.       a  teniint in^osseaddlK/ Wh^  haJting* hdd'M  Aie^tsMm 

^■^^^^^^      under  whcrni'^tlttf  tetebw^  of' 4hg"piaiiitiff ^'ohftned'as 

V,  devisees,  professed  himself  ready  to  pay  his  rent  to  any 

Earl  Cawdor,  persoh  whb " Was  (fe)!ititied''ii6^l!ec«i?e^ii,>tlioi^  he  had 

not  paid  it  to'tlM*tlMs^M«'\9F^*itie  ^hintiflf;' '  the  diie«ie- 
cution  of  the*  witV  hbvitog  bem  U^ited*i«i'ili*tkafr  cm^ 
a  clear  tenatiey  to' Lottie  oM  ^a»i4id«utted  Mieial; 
whereas  her^,  the  defendant'  okiOMd  'thct  Ibeiisdn  quo 
as  his  own.'  Boe  v.-'jnii^yMli^iiMlltiioti'b^^ 
further,  as^*  a|)pe^ts'<fW>m^'i)o^iiJM2tVi]M;(<«)ii%]iaK*i, 

though  the  t€hnant''4h  {ybsstfsBMm^'Mimp'iKi  dainl  to  At 
premises;  hut;  m  &hMcr't<yarrdqu^6do«hitntfor  fieallqr 
'  the  reversito^r  after'  Uic^d^ath^  of «Uid<foriileEili«ii^  ■ 
tenant  for  Hfe/de^lM^  thkt4ie/3iad'n»trluihci>tO'4M- 
sideted  the  lefedr  of  t6«f  f^iimliff'to  iM^e  lan^^ 
the  premised,  *bci€:))r<)ftbs6d<lilm0e)f  ^mmuIjfvW  fqpiAe 
rent  to  any  one 'who  shduliet  b^  prtHmlitOibe  entidbdlo 
it,  the  court  hetd^tbai'A  diselaittikr/r£^^Cl^.4tdfiBg, 
that  he  should  mt^h^ve  thought  WliflAMnidy  hid  the 
case  been  exactly  like  that  of  Aoe  w-.  JtofWil^  bicwr 
a  notice  to  quit  iA<  only^vequikittl^IidM  a  tMla&qrJii 
a^itted  on  both  ddctev^Bmd^ifiB^feiidaBt^iWMS'ifae 
tenancy,  there  chu  >beno  heces^lty  Ibr'anotiiBMoMd 
that  which  he  tmys  hft«  no  exlstetioev  i  { AirJte  BJ  To  lAit 
period  does  the  aHeged  d)6<Aaim^riP<ffal<9}  To'^aaj^pmod 
since  1813,  on  wfatehi  the  deniis^ 'might  fciVd^beeniiid. 
Thus  in  WiUon  v.  Oirdle^ike  (6),  u  demand  Md>reflMi 
after  a  biU  had  been  afotually  filed  itf  tro^^er,  was  held 
evidence  of  a  conversion  before  that  time.  In  Do$ 
Y.  Grubb  (cV  the  declaration  by  the  tenant  in  possessioa 
on  26th  June  1813,  tM  his  connection  with  J.  G.  hid 
ceased  for  several  years,  was  held  to  be  ev^aence  of  i 
disclaimer  antecedent  to  the  day  of  the  demse  laid  in 
the  declaration;  viz.  1  St  'May^\%\9i  Now  the  letter  of 


(«)  4  BiBg.  567.       <»>|f  B.&  4Wi^947«.       (*)  lOB.  &a8J4 
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44k  Mmrah  &ll6>nvj|thin  that  principle,  ^s  a  ^t^tement  by        1834. 
.«he  <]efe«aat)t.iawit.he.heM  the  land  a,  hi»,.QTrn.  "^ 

.:  The  ^ime^Ge^ieri^l  (Sir  John  CampffcU),  J.qhn  EarlCAwbom. 

WiUoHf  CUlitmit  iM4  Wkiicombe  mipportad  the  riile  for 

.  tlie»  defendant  J  >  .iThi^i  litnd  w^  held  by  the  late  lord 

.  vitfa»tbe  kmkkdge.of  hk  late  agent  and  the  lessor  of 

jd^e  iplaintiff,  .witho»ti  their;  djbputinig  liis  title  from  18 jiS 

'^d^the^'sevHceof iilhisx^jectnient.    Then  the, possession 

.  Wibi'late  cari^oidiof  tbed^feiadant  waa.lawfuliandccmld 

•Unify  hmtj  heei^j  ideteiiiniQed  ^by  denwKl:  oC  ppssessipui 

ywUeh  is'kiotjijprovediipis.'^pme.ai^/of  disc)i»imeic .bj  him 

•  pmrioua^tcri'kstiilfiircAi  the  ,day  of.  thed^mi^.  laid  in 

<  ddar  •  tdedaiiationJ  j . .  iNow .  the  ilelMr  .datcwl  4th .  March 

'iilafcttnnb^iflisseiftionlien.idiacbwerj  hut.oidiy  ^alU  .for 

*<]ftfSi;nfatioii[)«id  l^rooClthat  the  Ifuid  waano^.  the  )ate 

I  eivffsi IOWA' 'propevty^;  Ift  would  not/ have  beea  a  for* 

,  i^ftftttse  tof  A\  kAser  bad ;  one  been  granted^ .  The  thhrd 

>ilettw<  adyoiirQSithe.%*^stion.to;a:iaeQtiog  at  Hereford 

ohai0iseflii^ViiJ|)iiqb\  is  ooot  ishown   to  have,  taken  place. 

<i  f:JParJbB»;  Had  Msi  Farrer,  las  agent  to  the  defendant, 

otliKiAtotils^wiAw^^ .fitsti letter  to  admit  antecedent  fiicts 

LiWriag^feiatr  his/cUentl .  To  make  ihis  a  disolaimer  it 

tfi  janatt }» -^cmietted, .  wittt  the.  previous  faota^]    Doe  v. 

Ik  Ji«^9MAV ics^stliioe  >  th6.  hm  coircsetly  (a).    In  Doe  v. 

ji2Br«w'ii'tbe.4efi$9dant'$r  letter  stated  that  he^iad  never 

tfi<€»asitfefedf ,  itibe  f  leesolr  of  the  plaintiff  as  hia  landbrd^ 

fif^AHdiainQuiited  to^  4  distinct  refusal  topay  vent. 

CWr.  adoi  fudi^ 

*t:U<'''.0?.»n(]   ill  li.Mf     ■  'r-.'-  •  .  ,V«*»»  ^^^^^  wwwr* 

*'":'  tkiiy^A'thJi'i^rin  ttejudgmcnt  of  the  court  wa* 
.  oel^vered  by 

iht  bad  held  under  the  ancestor  of  the  lessor  of  the  plointiff,  the  question 
agitated  in  Doe  r.  Patquaii  might  have  arisen ;,  biit  all  hH  int^i«st  expired  on 
ikt  dMtk  o#  Mtt.  ■9maU^e*t  (fi^  tennit  for  life,  the  defendatslfs  lenor;) 


recovery  of  sovie  land  which  had  heea  ynjfly^i  \n 
^^<«tt  lJbuj^diftuLlajiLuuAut.iMiJLi.ii)ui-  llmCiliu  ul  flic.bwffl: 

flRiii^,alt^  «rid«Mf  pr«du(94iatit)m.twi>9ti^ 

thai  I  thei  lata  laaffl  came  lata  noiaf  fwiirnii  a  a  ttnun*^  at  TlB 

fe0iaol^  tbj^Mrafef-idl^ir^TiUiaiitMlffitill]  TftP*!  PftClllWll 

thfl;  tma9«j(.i<|f,,^iMpxf)§»i«  d9Kin^^i^i9bM^^ 

^f  I  tba  pMntiff,  it  ^aifirftirf?iiiL  Af  ^  tta>iiftltaBa.ki  niwiii 
tiftft  fniMumtfui  toiA  dinclaiiiafa  audi  piitiani^an<l  tobiw 

lUatiaaa  prffiimiwiti  thu  laamitd  itidrr>iiiaafTntiTdLlwtm 

do  not  concur  with  ^  ttii9Pii^%  loT'^f^fitlmli^RtllPt 
thoae  letters  did  90t  amounl  to  a  diaclainrars  and  tint 
if  tlMy  did;  tfndi  difaioikLattbr  ^^^  not  ba  aufflcient,  fa 
it  was  written  aftar  the  day  pf  the  demise  laid  in  iIm 
deolaration»  so  thafwitHout  oXher  proof  the  defeadaat 
doaa  not  a]^pc»r  to  have  boen  at  that  time  a  traspaasai^ 
,If  the^  aie  inabted  oil  as  ewttamnfg  an  adn^iuinn  of  a 

reowD«tfento£  >a^diaflW^  teAh^d^ltt^ 

as  that  of.4)&.d6mhai)  l&4MaAKt,.V«\MllIAi|MMi 
any  reliance  on  those  letters,  there  is  still  no  evidence 
k .  tho  oMka  to^  ahow;  •  that  the  writpr  had  authoiiJty.  to 

<<)  Ths  p6Hesdoi«dfiikiedeftlid«itt*8esnii  io  Uiif e  -  be4D  4kaiilti¥ 

trial  ^  4«fei>M)lA  ^  a  Mnw^y^^  Tf*  "^  rt«9fo«f»f tWI^*Wf"J*  «q*  W«** 

to  qjiitor  a  <)^aq4.f>f  WTW^..,  fJ«,^r  A}}^?  ^.TP'"^.)?*;.!^ 
OD  the  premiies  by  the  leuor  of  the  i^aiot^  would  be  soffioieDt  wilhoil  d^ 

,..■  .,  ■  ■  ■»  t- 


I  I 


)     '     1.' 


»  I     •  i  •      •     I 


l( 


Ruk.  ajbttoluto  tn,  a:  ni^,  trif^i 


i^uie,  aoMHUiv  mr  H:  new.  mm*  • 


.    •  ■    r 


IN  xttv  FbeRvif  YtA»  •f  WILUAM  IV. 
Wrid  di0  defendant  by  any  diiclaimef  he  i^^teUce       liM. 

' 'A  OiMhaiiialkus  of  ibe  defendanfe^i  Itaiboy' knefit 
llMdfiM^  %» tiliiclie  out  in  some  Mherway,  er^lbeiiletiNi 
tiiMldtel'bir  aMbitaiMMe..  Ullat'bUn')Af|tMd,'ibiii$ 
AKlMH  of  the  ease  ahmred  Atft  Ae  hUd'^arliMiiia 
MJiattt;  unritlHMljr,  vhciae  tenancy  tber^ftee  t^rmimled 
^iBHrUi^^kiiibm  1821  rand  Hiae  the  tnknoy'4^^ 
jitttM^'OiSika^  ft&m  teflMiey^airiHIl  <tf 

«iiU'  dfc  'mSkifioMj  was  determiiied  V  '^^  ^t^k  «r 
MiPfZMtt^Ae  father  oT  the  lesser^  ot  the  plafiitiiQitl 
IBM  Thai  iieint  was  not  made  at  the  uMr  tfii'had; 
tfie  ddSsildut'niighir  have  been  abhr  to  pFeve'  eftbutti^ 
iKtaH!^8"ahit>6nthig  to  a  new  tmaacy  at 'Will>  wbibh 
frtndd  have  inade  a  demand  of  possesfiioki"  fiece^riary 
VHblte  'bifnging  an  ejectment.  It  may  tuM  otil^  tbiif 
W  deftbdant-ft  tenancy  was  finally  determined'  b)f 
Vtt.' Ikwi/Udenthi  therefore  we  cannot  grant  a  hrfirfiir 
4  aidniftft>  but^for  a  new  trial  only. 


IParmer  against  Champmeys,  Baft*. 

^FECIAL  demurrer  to  a  declaration^  alleging  jfbr  The  inserting 
^  cwwe  that  a  venue  had  been  inserted  in  the  bodyy  J^^^ofV^^. 
eotttmry  to  Reg.  GefuHU.A  W.  4^  No.^t^).  claradoo  con- 

..  ^    trary  to  Rut. 

> '  IBtMiiittniii  h^sttftpert  of  Ae'demoMr.    Tfas^^gtri^  w.^  Nok,«ir 
iiile  eited  being  made  in  pumianee  of  stat.3  &4W.4f.  n^^of  4mw^ 
fci  -Mb.a..i..haB  the*  mmm  biM^  eAea  aa.an  eapMs  ^|^^|^^^ 
emctment  prohibiting  any  venue  to  be  inserted  ixx  ^  ajiv^at 
declanilion.    The  rule,  in  fact^  is  an  act  of  the  legia*  ^^g^^?^ 
laturci  providing  that  the  forms  of  declaratiQUs  s^all^ 

(a)  P:  U.  this  Tol. 
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.Ja.J  I" 


\    .    •. 


that  while  the  affidavit  to  l^olcl'  to  bail  was  for  goods 
sold  and  delivered,  tlib' writ  on  the  Ikice  of  ^t  called  on 
tne  defenoant  to  answer  the  plaintiff,  in  an  action  on  the 
cape,  and  being  mdorsed  with  the  amount  of  the  debt. 
'  Cause  was  shown  by  W.  H^  fratson  that  the  wnt 
wa3  not  necessarily  void,  aa  a  person  inay  be  held  to 
baa  m  case  on  a  judges  order.  The  indorsement  is 
not  part  of  the  wnt. 

Farke  B>— We  are  of  opimon  that  the  writ  ought  to 
stand,  it  being  jregmar ;  for  a  party  may  b^  holden  to 
bau  m  case,  and  the  mdotsement  is  no  part  of  the  wnt  c 
but  as  the  plaindff  cannot  nave  a  good  declaration  on 
tli^wrk,  the  arrest liaiinegular^' and  we  ought  ndt  to 
fceepibe  .d^ndaht  in  custody  till  the  plaintiff  shall 
chiueto  dedane^i^iThe  rule  should  therefore  be  abso- 
bit^  witholiEtieaattwi '"''•''-' *!      l: 


1  " 


-/  It  WHS  then  pointed  out 'that  the  writ  was  directed  to 
tile  sheriffs  of  MidMesew  as*  to  two  indiriduals,  instead 
of  the  sheriff  of  Middlesex  as  one  officer.  It  was 
answered  for  the  plaintiff  that  the  writ  was  substan- 
oally  correct  and  could  not  mislead.    But 

Per  Curiam. — This  last  irregularity  is  fatal,  for  great 
strictness  is  required  in  writs.  The  office  of  the  two 
individuak  is  that  of  '^  sheriff"  o(  Middlesex. 


.  ]  ' 


1  -III  ^  i«-     <• 


-^..' 


Rule  ab^lute  with  costs. 


.  I  ■ 


^^ce  Udny.  Mosm,  «9|«,  p.  SS7  ;  ffieol^.  Boyw,  10 Biiig.sa9;  BsfMd 
▼.  Strmt,  id.  «7  ;  Hodgkhuan  v.  Hodgkhuon,  K.  B.  Triu.  1834,  1  Adol.& 
MSS.  ySuttoHV.  BUrgea,  Exefaeqat r,  ISth  Jon.  1835. 
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tfHMil 

^^3  STomwah  i^m^t  To»Hitl 


)  I 


^Ji|bSp: r?'  «i»tr  ^candd  «li|f' ittt  aUkdhrt^nt  'UMJtJlft  ritt  mat 
■ii%i{^i;j|n:  calur,  on  affidavits MbbiHAgtWtCtiU'Mttil^  W^lWIU 


2wn^'U>  ' '^rsonally  demanded  from  the  defendant,  but  dut  dw 
foreaiiMuui|)-,paiityiivIlo>llrent  Csf  serve  hita'tfi  b&i'lk'oin^  afe^i^& 
^"^dfor  "  dau^htef  Oierei  aoi being '^rttitt^  to  a^  tt^^de^Ht 
non-payment   aat^b^t  Jibaliiiij(<id*)roiM  III  «^  MMU^.  ■  AlfUficite'' 

of  costs*  »  o 

sliQwn,  Green  t.  Ptosser  (a)  was  cited  in  Kapj^dAr'UP&ll' 

m 

taie. 

Lord  LtHDBtr^t  t!.  B.-^-ttlie  bearing  Ute  delend- 
ant*a  voipe  m  Ae  b«Me:flB^r^bmrt  that  be  was  at  bone 
at  the  time  !t  was  attempted  to  serve  bun.    The  ques- 
tion remains,  whetber  the  semce  on  wA^an^ter  wsi 
sufficient  ?   And  the  rule  universally  laid  down  ip  cu^, 
*   of  tbtli  aOcak^^  iMrff  sitSkmiUW^otl^mU 
.  '..  i'. .. '  je«t,  *)i<mimit'H  'tr^'iia ''  K'Wi&"kb^^lut^f''^^ 
;   sa^'t^  keW^tb^  ddT^ii^nt  ;p^rstiniirr>VHib^ 
'.  tb«-Wile'Hud'bf'tlV«'b>kiitk^i]I6eat^rAo4»^')l^ 

/.."tHtf  abme  titn^ibe  d^^UI  ii&te;'iind''^^&a^)i;i'|;^'' 
'  '    •  ■'    tabieof  the  i^ts  (&).    The  court  is  the  mo^  amd^" 

:.'  to'y«ku««'*thfe  )Mirt>o«iU[^d  Mt^,'ak  tb^  '^"'^' 

'   The  rtltf  ofl^^'hiVer  t6  hiVk  keh'^tedl "  '  '"  ''  "" 

'  (a)  «  bowl.  JPrne.  Cas.  99.  (^)I^TSdd.  9«I.^9(V,      ,^i 

""■-.'.  I.  .  ■    ■'  ..  .  ■■••         -MM-;'.!'    ■.      It 


•I. ' 


H.  I  I  'u       I     ,    i!  I'll'     ■?' 


.  .  ♦ 


'RicaAW)^agturutJaAAe.T<  ^*y^ 

-.ill  ii-,di  iiiii  ,]  -I.- j-r-^" 

eifm^.fffic|<ft^^yw^<}I^MWitH:U«dBl,mQdeAfentittingi'        ..    

"9111  ff*T'j^T*Jif-.  Ill  I'll.  I    1  'i  I!.'    .  • . I.  .1.   ...' 

C^UoH  took  nothing  by  his  motion. 

'•inuil  !H -(;■// ■Hi aataa«ai«aiimssMi«i|i  ■  ''■  •••  "i"'  '  '^i'- 

-«;nr(. -.lil         (.Mi:  ■   n-'.     ...    ^.  ■■■■;..  .<•■•     ■:  "  K  ■^'"l  -'ll'  l 

<f«  ■!  .J'.ij.ii.!iGJ«]iB  dgidMtt  liiiaiXfkri'"  ■^""'"'  ■'  "  "■ 

.       .  .1:,-  ..Hi  i.ii/         ML.H:,i1l..- 

"I*\EBT,     Comnjon  counts  for,  a^ep,  jk'^iiW^  4|Ui  A  pl«i  to  an 
rered  by  the  plaintiEF  to  tlif  ^fendfjQ|,  a!^,pD  .W  for  ^i  lold 
•ccoant  stated  between  them,     I^|^,i,tl)ft^  fi^i^esfrn^-  ""^  deli«red. 
Ait  was  discharged  by  an  ordcr,(^,)i,^ 4i»poVflpt  .dohtri count  nated, 
ors^  court,  according  to  the  in^o^?flnt;,^eh;pT8',wt,  4ir}J^"Jj;f;J^ 
andfrom  the  said  several  debts  andcffUf(^,iff^^Hott^^,S\iic\atmA  by 
fl^y,  and  each  and  ever^-  of  the?!..,  ,SJ)pci44^Wfl^e^Ti^td^bl- 
ftssigning  for  canae  that  the  def^fpdflHf  by.,|)j?i  plpf  )^  ots'wiurt,  '"of 
not  confessed  and  avoided  the  causes, o^,^(ibn,  t(^[^ticJl  ijaid  sereral 
it  was  pleaded,  and  had  attempted  to  avoid  without  ''^^"  ""^ 
;  the  causes  p£  action  to  vUdi  tibc  Mok^  uon,ifan;," 


4Bl]rdlwbai^4tott'tbe  safdi^ettil'JtehtBi'Aic.,'  '*V  hjpoihed'call/ 
any,"  &c.,  without  confessing  that  there  were  anv  such  |I^tly'J^fe,j. 
debts;  thereby  attempting  to  put  in  issue  several  matters  in^thocauM 
and  rendering  the  plea  double.  Also  that  the  plea  ^^^^  to  be 
peciaHy',  dot  followed  * 
■dppoied ''  ooly  Bnonnti  to  "  ■llegad.'' 
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I  •  '  • 

18S4.       the  general  form  of  pleading  given  by  the  statute  (a). 
Joinder. 

Erie  for  the  plidntiff  supported  the  demurrer.  The 
plea  is  bad.  First,  it  neither  traverses  the  plaintiff's 
cause  of  action,  nor  does  it  confess  it  to  have  onoe 
existed,  and  afterwards  distinctly  avoids  it  by  matter 
subsequent ;  viz.,  the  defendant's  insolvency.  [Parke  B. 
The  rule  of  pleading  is,  that  the  defendant  must  st 
once  confess  the  fact  or  cause  of  action  in  respect  of 
which  he  relies  on  a  discharge  (6).  Taylor  v.  Cbfe(e) 
is  in  point.  So  in  Gr\ffiths  v.  Eyles  (cl),  an  action  ht 
an  escape,  the  court  held  that  the  defendant  could  not 
plead  hypothetically,  that  if  there  had  been  any  escqpe 
there  had  also  been  a  return.  Now  bere  the  plei 
admits  the  plaintiff's  cause  of  action  not  distinct^,  Im 
hypothetically  only. 

Secondly^  Sheen  v.  CrarreH  (e)  shows  that  if  an  act 
of  parliament  prescribe  a  form  of  pleading,  tbe  paify 
intending  to  avail  himself  of  it  in  defence^  most  either 
pursue  its  language  or  plead  in  the  more  special  mat- . 
ner  required  by  the  rules  of  law  preceding  the  act.  TUi 
defendant  has  done  neither.  The  form  pointed  out  \xj 
7G.4.  c.57.  s.  61.  has  no  such  words  as  '<  if  any.^ 
[Alderson  B.  He  is  only  discharged  from  those  debts' 
which  he  admits  by  his  schedule.  Is  he  discharged  as 
*  to  debts  which  he  neither  admits  nor  denies  ?] 

Kelly  in  support  of  the  plea.  As  to  the  first  poinlb 
there  is  no  doubt  that  the  plea  should  traverse,  or  eoih 
fess  and  avoid  every  material  allegation.    The  questioo 

(a)  7  G.  4.  c  57.  s.  61. 

(6)  SeeperfitiUcrJ.ST.  R.S98;  and  1  Sftund.  f7,  note  (1.) 

(0  ST.R.f92. 

(d)  1  B.  &  P.  413. 

(e)  6  Bing.  686.  A  picm  of  bankniplcy  under  6  G,  4.  c.  16.  i.  1f& 


^ 
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is  not  substantially  confessed  by  this  plea  in  its  present 

form  ?  And  if  the  words  '^  if  any  "  shall  be  held  so  to 
^gqalify  lil^^  plai,  ^ topir^VQI^  it  firom  having  that  effect,     Lasburt. 
4^^  WWl  £p«mfi^4>f  pJei^s  ,ip:biMr  o^  the  stutute  of  lunita- 
'.tMpi8rWfa°C3r»  tpMun^pt^yi  disdt^ge.under  the  insolvent 
,t^]^U>T^UtL^,  Mft^^/^^nership.in  abatement,  and  in 

tf^fip^^  jwbifib.  Amw«  je(H9U«QQl]P  stot^d,  the  plabtiff's 
.paimi^io£ap^(9%pr  tb^df^fpadantlAtrci^na^ses,  a&  '^  sup- 
■PV^»'"  W<P"iM*iif  *iVf"»V«'*^o  inoor^ct.; V Tlve  object 
>9^,i(i9  x9lI(^^^^plea^i^g,i^.^^  there  shall  be  such  a 
ifffnfai^gJi  i<rf  th^,  pjiwfftiff/s,  <^g||^  pf  fiction,  as  shall  be 
,IWdS((i^$  4iw>)(^^^[p^rB09^^  action; 

]||K^  ta/«|i«(VfB^,th^;pIa^tii^frQm i^I^g  isaue  or  proving 
4t).;  Il^ido^^t  rejjfuirf^i^liatf  t)»eradiOHld  be. such  an 

^^jlilfio^rff^fiffli  would  be 

necessary  were  an  issue  to  be  raisi^.pn.k  as  to  the 
.«ptfen^  q^i^^,f;9^p#^p^aiQtji99i.or  aa^wou^  avail- 
^f^^Bfff^^i^epfif^  in.mp^  ,^tipn.  [Alder- 
,fflJH^^^,X^n,.Wfl^  gjiy^.  t».  tjift;if«?rd3  "  if  any"  the 

jDlfBps  Y  ffliyfpf!(^^"fwyi^pifi»ci^  i^ean  more  than  those 

;^•fegft4"i^f!»?.P^W  Tbe  terms  "  if 

«i^,,''^d.  *[ji jffj,^u(f^.^^  \^"  are  fowd  in  the 
IWW  9f  I#%,9^<V?(ilJflWp.w4^r.th?  iflaohent  debtors' 
ftP««^l^..f.  qT.M9-  8,!^?.-.Wi  and,.7  P-  4-  c.  67,  (c), 
and  under  tl^j^  l^aqlq]ru{\t  acf  ^C{.2.c*  30*  s.7.  (^f),  and 

6  G.  4«  c.  16.  (e),  which  are  usually  approved  by  the  pro- 
^on^  ■:^jr^^  jn  pleadipg  nqpjpinder  in  abatement, 
lere.the  stric^fjlicopstruption.has  ever  prevailed,  the 
4e&Eidrat  {i^ges  tibatt|}e  pupp^sed  promises  inthede- 

(«)  As  to  "  soppoaed  "  see  per  Wood  D.  in  Jones  ,v.  Suvent,  11  Pri. 

fr6;  Hall  y.  ^nd^  ^J:M''  iW^i  iJ^nl*  ^3,  f  I5i  3  Salk.  «73. 
(»)  3  Chitty  on  P!.  4th  edit.  920.  edit.  1825. 
(c)  Id.  edit  1831.  (d)  Id.  91)1^  fdit.  1825. 

(#)  |d.  edit.  1831.  .  ,     . 
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claration  *'  if  any  such  were  made,**  were  nade  by 
him  jointly,  &c.  (a)    The  plea  of  set-off  often  contaioi 
similar  words.    The  effect  of  a  profeestation  was  Id 
conclude  the  party  making  it,  for  the  puipoees  of  Ike 
pleading  in   that  action  only,  the  only  issue   taken 
being  on  the  particular  matter  pleaded.     Had  the 
replication  been  general,  and  the  defiendant  gone  to 
trial  on  this  plea  only,  could  he  haTe  dispfOfed  or 
denied  the  causes  of  action  as  laid  ?  or  would  die  pUh 
taff  have  been  bound  to  prove  them!     The  terras  ^ if 
any,*'  **  supposed,**  "  aDeged,"  &c.,  are  eommonly  need 
to  prevent  the  making  any  possible  use  of  die  miahh 
sion  out  of  the  particular  pleadings.  Gfafe  ▼•  (Uqmnih) 
was  assumpsit  on  an  award.    A  plea  of  aet-off  slefted 
that  the  plaintiff  made  his  promissory  note  pajribk  to 
A.  C,  which  was  duly  indorsed  and  delrrered  to  tfa 
defendant  after  A.C.*s  death,  by  her  adnuittstator, 
and  was  unpaid.    The  replication  was,  that  die  "  sap- 
posed  *'  cause  of  set-off  on  the  said  note  did  not  aeene 
to  the  defendant  within  six   years   in   manner  sad 
form,  &c.     On  this  issue  it  was  held  at  the  trial,  dut 
though  there  was  a  subscribing  witness  who  was  not 
produced,  the  handwriting  not  only  of  die  maker  but 
of  the  indorser  was  sufficiently  admitted  on  the  pksdp 
ings,  and    that   decision  was   upheld    on   argamelit 
in  the  King's  Bench. 

Erie  in  reply.  The  plea  is  bad,  for  containing  not 
an  unqualified,  but  at  most  only  an  hypothetical  adaui- 
sion  of  the  plaintiff's  cause  of  action ;  now  it  is  a  nk 
in  pleading,  that  the  party  justifying  must  show  and 
admit  the  fact,  (c)    The  judgment  for  the  defendant 


(a)  3  Chitty  on  PI.  edits,  of  18«5  and  16S1,  p.  900. 
(6)  Easter  term  1854,  not  in  print  when  the  prindpal  am  nts  tt^^tti, 
now  reported  1  Adol.  6c  £11. 102. 
(c)  Per  BuUer  J.  in  TayUr  y.  (kk,  3  T.  R.  S98. 
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on  ft  pteit  in  nbatement)  being  qnod  eaifetur  hiUa,  or  if  18S4. 
Idft  At  pkinttffy  being  only  quod  respondeat  ^nsler^  and  ^^'^ 
ftot  that  the  plaintiff  do  recover,  vis.  ^^eirndbii  drKs  9. 
gi&ia  ei  pftpbaia^  no  infeietices  drawn  fifom  that  fimn  of  I-***^*^- 
pleadinf  oan  affect  pleas  in  discharge  of  the  plaintiff 'fc 
CMMe  of  action.  The  rule  that  a  defendant  is  bound 
to  tftverse  material  matters  alleged  by  the  plaintiff^  0^ 
lb  confess  and  avoid  them,  can  only  have  place  in 
l^eading  in  bar ;  for  on  a  plea  in  abatement,  Uie  defend* 
mi  k  only  put  to  show  that  the  plaintiff  may  have  a 
feeUer  writ.  It  may  be  conceded  that  the  word  ^  sup* 
p6Mi,^  is  nothing  more  than  ^  alleged  ;*'  but  the  doubt 
nhfeh  ita  use  occasioned  in  GtUe  v«  Capem,  shows  that 
time  mt  of  words  exceeding  it  in  effect  will  not  be 
HfcDCtioned.  The  analogy  of  protestation  does  not  hold 
g6od  X  fer  where  of  several  matters  alleged  in  pleading 
m  party  was  bound  If  implying,  or  chose  in  a  plea 
•0  traverse  or  confess  and  avoid  one  in  particular  («) 
ivMient  assuming  to  answer  the  other  matters,  he 
itfgbt,  by  way  of  protestation,  exclude  them  firom  con«- 
■id^tation  by  confessing  them  in  that  action,  though 
Ibr  no  other  purpose  whatever — an  effect  which  took 
place  under  the  well  known  rule  of  law ;  whereas  here 
the  defendant,  though  assuming  in  his  plea  to  avoid  the 
flidntiff*s  cause  of  action,  does  not  confess  it  explicitly 
as  to  any  part,  but  qualifies  his  confession  hjrpothetr* 
ddly.  In  Gnle  v.  Capem  the  only  question  was,  what 
#at  the  issue  to  be  tried  ?  and  it  was  held  that  the 
hAtidwritings  of  the  maker  and  indorser  were  not  in 
iHttei  being  admitted.  That  had  nothing  to  do  with 
the  form  of  pleading.  The  plaintiff,  before  going  to 
trial,  was  entitled  to  know  what  the  defendant  Would 
traiforte  and  what  he  would  confess,  so  as  to  be  pre- 
pared with  evidence  accordingly.    The  difficulty  which 

(a)  See  now  Reg,  Gai.  H.  4  W.  4.  No.  IS.  p.  zii.  Uils  Vstt 

3l2 
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1834.       arose  at  the  trial  of  Gale  v.  Capem,  whether  the  sub- 
scribing witness  ought  to  have  been  called,  would  ha?e 
vf       been  prevented  bad  the  plaintiff  specially  demurred  .to 
Lasbury.     ^g  pjgj^  fQj.  defect  in  form,  as  is  here  done.     In  the 

last  plea  in  Taylor  v.  Cole,  the  fact  of  expulsion  justi- 
fied by  the  defendant  Cole,  had  been  done  by  Harm 
a  third  person,  and  was  not  therefore  within  the  pecu- 
Uar  knowledge  of  the  defendant ;  yet  the  plea  was  held 
bad,  because  it  did  not  confess  an  expulsion  by  the 
defendant  himself.  [Alderson  B.  In  Crriffiihs  v.  £yfer 
the  warden  of  the  Fleet  omitted  to  confess  in  his  plea, 
a  fact  which  must  be  taken  to  be  peculiarly  within  l^i 
own  knowledge,  that  of  the  prisoner's  escape.  The 
court  there  held  the  defendant  bound  to  know  the 
state  of  his  prison,  compelling  him  to  a  distinct  con- 
fession of  the  escape  sought  to  be  avoided ;  and  held 
a  rejoinder  bad  for  only  confessing  it  hypodieti- 
.  cally,  ''  if  any  such  escape  so  newly  assigned  wm 
made.*'  In  Griffiths  v.  Eyles  the  number  of  escapes 
was  most  material;  the  defendant's  knowledge  of  them 
was  only  a  presumption  of  law ;  whereas  here  the  de- 
fendant must  have  known  whether  he  was  indebted  or 
not. 

Lord  Lyndhurst  C.  B. — It  is  difficult  to  distinguish 
the  expression  '*  supposed "  from  that  of  "  if  any." 
However,  as  there  has  been  a  decision  in  the  King's 
Bench,  in  which  a  construction  is  said  to  have  been  put 
on  the  word  **  supposed,^'  we  will  inquire  into  the  psr- 
ticulars  of  that  case,  and  consider  whether  or  not  the 
term  ^'  supposed  "  is  convertible  and  synonymous  with 
« if  any.^ 

Cur.  adv.  mM. 


\ 


On  a  subsequent  day,  the  judgment  of  the  court  wts 
delivered  by 


IN  THE  Fourth  Year  of  WILLIAM  IV* 


869 


Lord  Lyndhurst  C  B. — The  plea  of  discharge 
under  the  insolvent  debtors'  act  was  contended  to  be 
bad,  because  it  did  not  directly  confess  and  avoid  the 
matters  alleged  in  the  declaration,  but  merely  stated,  by 
way  of  avoidance  of  them,  that  the  defendant  was  dis- 
charged from  the  said  causes  of  action  '*  if  any."  This 
court  was  of  opinion,  at  the  time  of  the  argument,  that 
the  plea  was  invalid.  A  similar  point  having  been 
argued  in  the  King's  Bench,  we  have  conferred  mih 
die  judges  of  that  court  on  the  subject,  and  they  con- 
cur with  us  in  thinking  that  the  words  ''  if  any  "  vidate 
the  plea.    The  demurrer  therefore.is  well  founded. 


1834. 


OOULU 

Lasbuby. 


Judgment  for  the  plaintiff. 


Lorymer  against  Stephens. 

ASSUMPSIT  by  the  owner  of  a  ship  against  his  Uite  The  agent  for 
»     o  ^g  owner  of 

captain,  for  money  paid,  lent,  had  and  received,  a  ship  pro- 
aiid  on  an  account  stated.  Plea:  the  general  issue,  with  ^"^  ^®  ^^® 

°  '  captain  an 

notice  of  set-off  for  wages.    At  the  trial  at  the  last  So-  account, 
mersetskire  assizes,  the  following  facts  appeared.    The  jebi^dng  Wm 
plaintiff,  who  had  been  engaged  by  the  defendant  to  with  Tarious 
command  his  brig  Champion,  returned  to  Bristol,  after  ^^  ^he  use  of 
a  year's  service  in  that  capacity.    Upon  that  occasion  the  owner,  and 
the  plaintiff's  brother  produced  to  the  defendant  a  him  for 
debtor  and  creditor  account,  the  balance  of  which,  ▼*"©"«  P*y* 

'  '  mentB  on 

after  debiting  the  defendant  with  730/.  for  sums  re-  account  of 
ceived  by  him  for  the  plaintiff,  and  crediting  him  for  ghowe^a 
various  disbursements,  was  in  favour  of  the  plaintiff  balance 

against  him. 

To  that  ac- 
count the  captain  assented  and  signed  it.  The  agent  then  produced  another  account 
of  the  captain's  claim  on  the  owner  for  wages,  to  which,  as  there  stated,  the  captain 
refined  assenL  The  first  account  was  the  only  evidence  of  money  had  and  received 
by  him  to  the  owner's  use.  In  an  action  against  him  by  the  owner,  both  accounts 
were  produced.  Held,  that  the  admission  by  the  defendant  on  the  first  account  of 
ioms  received  to  the  plaintiff's  use,  conclusively  proved  the  plaintiff  to  be  entitled 
to  recover  on  the  count  for  money  had  and  received ;  though  «em6/!e  under  theeircum- 
itances,  it  was  not  evidence  on  the  account  stated. 


aaaeak  to  it,  »d  Mid  b»  niuc  loo 
Rtnrn  it  next  dajr.kuldid  Bofedo  an 
epinioB,  tbat  these  aoeouata  (irii* 
evideaee)  sffbrded  no  proof  of  aa 
tween  the  parties,  and  nonsuited  tbe 
in  Easter  term  for  a  new  trial,  ai 
above  facts,  urged  that  though  the 
opened  on  the  account  stated,  he  hai 
on  the  count  for  mone;  bad  and  rec< 
hunt  C.  B.  The  effect  of  the  evider 
the  defendant  admitted  a  balance  of 
him  on  the  money  accouiit,  while  aotl: 
slated  hy  him  as  to  the  balance  ef 
Tlien  Ilia  admission  of  the  first  ace 
the  onus  of  disobarging  hinaelf 
claimed  againat  lum>  pioTided  the 
the  count  for  money  had  and  rcccr 
the  plaintiff's  case  was  opened  aa  < 
stated,  yet  when  his  evidence  shove 
so  iclied  on  was  not  complete,  be  i 
dain  on  the  count  for  money  bad 
rob  baTing  heea  granted  for  a  new  I 
pioduction  of  the  account^ 


ViJIutt  sTinnrofl  pbhop       Th«  whnl 


LOBYMER 
V. 
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recognition  of  the  state  of  accounts  in  the  former       1834. 

paper^  as  it  must  have  been  affected  by  the  statements 

ta  which  he  objected  in  the  laUer.    Then  it  was  aU 

one  transaction;  as  much  so  as  if  the  accounts  had     Stephens 

been  stated  on  two  opposite  pages  of  a  ledger,  to  one 

of  which  the  fcfendant  asseniedy  while  he  disputed  the 

other.    IParke  B.  Supposing  the  plaintiff  canac^  avail 

hinself  of  the  account  stated,  the  count  for  money  had 

audi  received  would  be  supported  by  the  defendant's 

admission  of  the  sums  reeeiTed  by  him  to  the  plamtiff 's 

use,  which  are  much  larger  than  the  balanee  churned.] 

Still  as  the  ultimate  state  of  the  account  between  the 

parties  depends  on  both  the  statements  into  which  it 

was  divided,  it  is  but  one  transaction ;  and  the  question 

remains,  whether  the  defendant,  having  disputed  the 

correctness  of  the  second  part  of  it,  can  be  taken  to 

have  admitted  a  chim  against  himself  on  the   first, 

conndered  singly. 

Erk  contrs^  was  stopped  by  the  court 

Parke  B. — The  defendant  by  signing  the  first  ac- 
count, distinctly  admitted  that  the  700/.  had  been 
received  by  him  to  the  plaintiff's  use.  As  that  admission 
stands  perfectly  independent  of  the  account  stated,  the 
plaintiff  may  recover  on  the  count  for  money  had  and 
received. 

Holland  B.  concurred. 

Alderson  B. — A  particular  account  of  charge  and 
discharge  is  struck  between  the  parties,  and  signed  by 
the  defendant.  Surely  it  is  sufficient  to  entitle  the 
plaintiff  to  recover,  that  that  account  contains  various 
items  of  money  received  by  the  defendant  to  the  plain-- 
tiff's  use. 

GuRNEY  B^  concurred* 

Rule  absolute. 
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Lewis  against  Thomas  Rogers,  Executor  of  Elixa- 

BETH  Rogers,  deceased. 

A  trader  and      A  SSUMPSIT  on  a  promissory  note  made  by  JSUtjo- 

bSng  eXr-  *^'*  ^^^'  ^^  10/.,  dated  4th  December  1880, 

rassed  in  her    and  on  the  Common  counts,  and  account  stated.   Pleas: 

affairs  and         ^     ,  '^  ji 

pressed  by  a  ajcstf  noii-assumpsit ;  secondly,  ne  unques  executor; 
creditor,  as-     ^^d  thirdly,  plene  administravit.    At  the  trial  before 

signed  "all  her  «  ,       i  t*  r^ 

effects,  stock,  Gumey  B.  at  the  last  assizes  for  the  county  of  Cat- 
book-debts*'  ft^ftheUf  it  appeared  that  the  promissory  note  wis 
for  the  benefit  given  for  money  lent  by  the  plaintiff  to  the  deceased, 
tors^and  at'  i^H^^Q^h  Rogers ^  who,  in  February  1831,  kept  a  shop 
the  same  time   and  small  farm  at  Pembrey ;  and  evidence  was  given  of 

dictated  a  list 

of  persons  assets  to  the  amount  of  200/.  in  the  defendant's  hands. 
whoin  she        p^f  xht  defendant,  it  was  proved  that  beinir  emba^ 

stated  to  '  r  o 

be  creditors  of  rassed  and  pressed  for  debt  due  to  some  2}rt#/a/ creditofs 

Thell^mee  ^^  ^^^^^  ^^^™  ^^^^  attorney,  dated  about  1 7th  Februarf 
having  dealt  1831,  which  was  produced,  but  on  objection,  witb- 
perty  after  her  ^i^^^^"^*  ^^  ^ok  the  advicc  of  the  clergyman  of  die 
death,  was  parish,,  who,  having  from  her  books  ascertained  tbe 
her  creditors  ^^^  0^  ^^^  accounts,  prepared  the  following  ff«mignmf«^ 
as  executor  de  of  her  e&cts  to  Thomos  Rogers  for  the  benefit  of  her 

son  tort:  Held,  .  ° 

that  the  list     creditors,  which  she  signed. 

was  evidence 
as  part  of  the 

transaction  of  ^'Having  received  a  letter  from  Mr.  G.  y.  on  behdf  of 
ment  in  order   ^*  ^  ^o*  <^  Bristol,  threatening  to  commence  legal 

IheTona  fides  P"^^^^^^°«*  *>^  *«  recovery  of  35/.  3s.  lOd.  wVeh  I 

ofit,  andso  oooldi  not  liquidate  by  the  time  specified,  in 

leiid?nS'iJr  q««w  o*"  ill-health ;  under  these  circumstances, 

termeddling.  a.  Tiew  tO'>do  justicc  to  my  creditors,  I  have  been 

that  catt^on  "^"^^^o  suspend  business,  and  I  do  hereby  suspend 

the  farm  pas-  business  lacoordingly;  and  as  you  are  my  chief  creditor 

sed  by  the  ^^  ^  tf  j 

word  ♦'effects/'  *^*®  amount  of  50/.  1&.  7jrf.,  I  do  by  this  writing  sur- 
render, deUver  up,  and  assign  the  whole  and  every  of 
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my  *  effects t  stock,  books,  and  book-debts'  to  you  as       1834. 

brustee  for  and  on  behalf  of  my  other  creditors.  T^^ 

Your^s  truly,  £.  "Rogers.  v. 

Pemln-ey,  17th  Feb.  1831.  ^ooem.. 
To  Mr.  Thomas  Rogers^  grocer  &c. 
YiDage,  Pembrey'^ 

The  shop  was  immediately  shut.    On  the  next  day 
a  notice  of  distress  for  rent  was  served  on  her,  under 
which  her  mare  and  four  cows  were  sold  on  the  S3d. 
This  notice  was  produced  in  evidence  by  the  clergy- 
man.   Notice  of  sale  had  been  given  about  the  end  of 
February f  but  the  actual  sale  was  postponed  on  ac- 
count of  the  precarious  state  of  health  of  Mrs.  Rogers. 
Sh^  died  in  the  house  on  ^  April,  in  possession  of 
shop  goods  and  furniture,  worth  about  SOO/.  which  on  her 
death  were  taken  possession  of  by  the  defendant.      At 
the  trial,  the  defendant  offered  in  evidence  a  list  of 
creditors  made  out  by  the  clergyman  at  the  dictation 
of  the  deceased  at  the  time  of  executing  the  assign- 
ment, in  order  to  inform  each  of  the  assignment  made, 
and  also  some  of  the  letters  which  had  been  actually 
written.      The  plaintiff's  name  was  not  in  the  list. 
The  defendant  had  acted  in  getting  in  the  testatrix^s 
debts  and  in  disposing  of  the  stock,  giving  receipts, 
purporting  to  be  "  for  the  creditors."    For  the  plaintiff, 
it  was  objected,  first,  that  to  prove  the  distress,  the 
iMuliff  ought  to  have  been  called  to  prove  the  notice, 
and  that  if  it  was  not  properly  proved,  the  property  in 
the  cattle  remained  in  her  till  her  death,  and  was  not 
included  in  the   general  words  of  the   assignment; 
and  the  defendant  was  liable  as  executor  de  son  tort, 
Ibr  having  intermeddled  with  the  goods.      Secondly, 
that  without  the  letter  of  17th  February ,  there  was  no 
etidence  that  the  deceased  owed  any  thing,  and  that  to 
make  the  assignment  valid,  it  should  be  shown  that 
oiher  creditors  pressed  for  their  debts^    Thirdly,  the 
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lui«(credil»«i,M«tll  Mdw  lattet* pKpHoi  1 
clergyioaB^  v«n  vA  eiideascij  1km  fint  hemg  i 
h«wnky  taloeo  firoa  the  mouth  of  the  deceu 
colour  the  transactiot].  Th«  fcniiwil  banwi  hil 
jury,  that  if  the  dafiMrfaot  UA  biJken  fiaiiinM  < 
goods  without  tide  under  ^m  mmiffnamt,  ha  i 
executor  de  son  tort ;  and  as  to  the  fiumess  or 
of  the  assigmnent,  he  left  the  case  to  tiie  ja 
the  eridence  of  the  clergymap,  saying,  that  ii 
beHered  It  they  would  give  a  verdict  for  the  defei 
Ab  to  the  animals  sold  under  the  distress,  be  hel 
if  it  was  a  regular  distress,  the  title  to  them  was 
vendee ;  if  irregular,  ia  the  defendant  under  the  a 
meat ;  but  m  neither  case  in  the  defendant  as  exe 
so  that  that  poiht  was  immaterial.  The  jury  I 
fiiund  a  verdict  for  the  defendant  on.  the  firs 
second  issuesv  were  cEachaiged  from  finding  any  ( 
hut  (a). 

A  rule  fbr  a  new  trial  having  been  obtainef 
difficulty  in  Eaiter  tenn, 

ChUtorn,  W1fitBomi»  and  James  now  rfiowed  • 
Sdumrda  v,  Htm^en  (S)  has  been  misapprdie 
[.SUarmm  9.  Th*gooik  there  were  suffered  tor 
JB-  die  hands  of  the  debtor  h  j  agreement  dehor 
UH  of  sale.]  Here  Ac  sitap  was  closed  and  not 
sale  pven,  so  that  the  fact  of  die  assignment  cod 
&it  to  be-  notorious  in  a  smaR  vilfaige  like  Pem 
The  eaistence  of  creditors,  as  abo  Ae  assignmc 
thent  vras  sworn  to  by  die  dergyraan,  and  the 
believed  1^.    Here  t)te  court  stopped  diem. 

(a)  Pot  (be  lerdlcl  for  (be  defeodaat  oa  the  pici  of  itM-UHMipa 
Mthle  Wm  to  Ihc  postea  uid  cofb,  CfCD  if  ihe  isuie  on  plan  adu 
hwl  b«cn  Iwiail  IH  tk*  pUntiff;  Okrmu  n  AAdk,  K  «  0.  3 
9M,B.(/)t  91h tdil. iM •!««&.& aid. 9M;  %Jmmt.7». 

^)  t  T.  &  387  ;  ippniwd  bj  Immnmcm  J.  StMl  ■.  Bnmm,  I 
302;  lee,  bowerer,  per  iUluC.J.  StaMrdT.I,Mib,l  Bp.  kfliai 
See  eMtif  jan,  on  Cmitruti,  315.  Sd  Edit. 
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J.  Ewmm  mi  PameU  oootr4  for  the  plaintiff!    Tlie       18^. 
oi  cvedilocs  was  improperly  loceived  in  evideiiee;      ^^^"^ 
it  IB  inpoBtibk  toi  lay  how  &r  the  jury  were  v. 

hgr  k  iA  tbeir  verdicts  That  list  was  hearsay,  ftwi*»- 
dictated  hy  tha  deceaacdi  so  that  her  decUratb&s 
aae  Bat  eiidence  fiur  the  defendaat^  who  claima  lusder 
kofv  to  prate  that  creditors  existed,  and  the  assignmaiit 
Tahd.  The  hst  does  not  contain  the  plaintiff's 
nor  waa  it  eridence  to  show  that  W  knew  the 
nt.  [Lord  L^dhmrti  C.  B.  The  question  of 
haa  heen  disposed  of  by  the  jury.]  Nor  did  the 
mare  and  cows  pass  under  the  general  word  ''stock*' 
in  tha  assigmntni^  which,  aa  tha*Q  colocated,  oseana  not 
•nftlla  bnl  slock  in  trade.  ''£ffecta"Hmst  aieanarticliQS 
ij^ihiiii  generis'  with  those  afterwards  enumerated. 
iiord  I.ymdimni  C.  BL  That  rufe  apphea  when  the 
guncfri  words  foU&m  particular  worda.]  Why  prove 
diatntss  at  att  if  the  assignment  was  relied  o«t 
also  said  that  Ae  ktt^  of  the  attoiney>  having 
hmtk  swAied  to  be  partly  read,  avght  have  had  offset 
OBthojwy. 

Lord  LYwnBUBST  C.  B. — Att  obaenration  as  to  to* 
Maving  in.  evidence  the  letter  written  to  the  testatri]^  by 
Ik^ciedilor's  atUxmey,  is  answered  by  the  fiict  that  the 
dlowed  the  objection  and  stopped  it  from  being 
The  hat  of  oreditors  waa  properly  admitted  in 
aa  part  of  the  transaction  (o)  by  which  die 
testatrix,  who  dictated  it,  at  tibe  same  lime  assigned  to 
Ae  defendant  her  effects  for  the  benefit  of  all  her 

(•)  Dedaratioiis  cotemporaneous  with  an  act  are  admissible  to  prove  the 
of  that  act,  e.  g.  declaratiods  of  a  banknyt  on  den^rmg  or  aWirtiiig 
'  in  cader  tm  prove  bi»  inlcut  to  dtlay  a  credkor*  avoid  hia  crcditflMib 
S  SImIu  o»  £r.  94.  Sd  edit  So  a  coaversation.  at  tUe  time  td  cic- 
eapiiig  a  deed  is  evidonce  as  part  of  the  transaction,  Murray  v.  Earl  Siair, 
a  B.  &  Cr.  89 ;  Johnton  v.  Baktr,  4  B.  &  Aid.  440 ;  Jona  v.  Jonts,  ante, 

TWLlii.80e. 
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1834.  creditors,  not  to  show  that  it  contained  the  names  of  i 
her  creditors^  but  that  at  the  dme  of  the  assignment  il 
represented  the  persons  named  in  it  to  be  her  creditn 
It  was  evidence  then  on  the  question  whether  d 
assignment  was  a  boni  fide  or  fraiidiileDt  transactia 
I  am  also  of  opinion  that  the  words  of  the  assignmentii 
clnded  the  cattle ;  its  object  on  the  fistce  of  it  indicate 
the  intention  of  the  testatrix  to  part  with  all  her  pv 
perty  for  the  benefit  of  her  creditors ;  and  it  states  du 
she  suspends  her  business,  part  of  which  was  di 
management  of  the  farm,  to  which  the  cattle  belonged 


'<  BoLLAND  B. — I  am  of  the  same  opinion*     No  e? 

}|  dence  of  the  letter  was  in  fact  admitted,  except  as  fi 


'I  as  it  appeared  from  the  assignment     The  list  of  en 

j  ditors  was  good  evidence  to  show  the  bona  fides  of  di 

testatrix;  being  prepared  under  her  direction  by  di 
1,  clergyman,  whom  she  had  called  in  as  a  friend,  an 

'I  who  acted  as  her  clerk  on  the  occasion  of  her  bei^ 

jj  pressed  by  the  Bristol  creditor.    By  his  advice,  A 

summons   the  principal  creditor  and   persists  in  ai 
!|  signing  all  her  property  to  her  creditors,  requestini 

him  to  act  as  trustee  for  them.  All  these  facts  wei 
evidence  on  the  question  of  fraud  or  not  in  the  ai 
signment.  The  word  '^efiects"  comprehends  the  cattk 
and  whether  the  evidence  proved  a  lawful  distress  i 
not  here  the  question,  for  if  they  passed  under  tb 
assignment  the  defendant  had  sufficient  title,  and  wha 
was  said  at  the  trial  falls  to  the  ground. 


Alderson  B. — I  agree.  The  plaintiff  establisbe« 
a  primIL  facie  case  against  the  defendant  as  executor  d( 
son  tort,  by  shewing  his  intermeddling  with  testatrix'i 
goods.  Then  in  order  to  justify  that  intervention  aik 
to  show  a  title  to  the  goods,  the  defendant  proposes  tc 
show  that  the  testatrix  in  her  lifetime  bona  fide  as- 


GiTBNEY  B.  concurred. 


Rule  diBdiarged. 
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rigned  them  to  him  for  the  benefit  of  her  creditors.    In       18S4. 

Older  to  establish  that  defence  he  begins  by  offering  in 

eridence  a  letter  from  an  attorney  pressing  the  testa^ 

triz  for  payment  of  a  debt*  to  show  her  motive  for 

Mwgning  her  property  to  her  brother-in-law,  the  prin- 

dpal  creditor.    That  letter  was  withdrawn  as  not  being 

evidence,  but  being  referred  to  in  the  assignment  itself, 

vliieh  was  next  produced,  came  properly  before  the 

jl^  in  that  shape   as  a  declaration  by  the  testatrix 

.  dbaft  she  bad  received  such  a  letter,  being  made  con- 

^  Jtmporaneously  with  her  act  of  assignment.     Next, 

_j(  fiat  was  produced,  taken  down  from  her  dictation 

kgt  ^  clergyman  who,  at  her  request,  prepared  the 

^  .Jlftigmneii^  and  purporting  to  contain  the  names  of 

t  MBM^  of  the  creditors  in  whose  favour  she  purports 

t  .to  make  it.    The  question  being,  whether  the  Hst  was 

adhniisible  in  evidence,  and  if  it  was,  for  what  purpose, 

^  j(iDi  of  opinion  that  it  was  so  admissible,  as  forming 

^  0Kt  ci  the  transaction  of  assignment,  in  order,  b^ 

;  (pbrning  die  drcumstances  under  which  she  executed 

^  .jjf^  to  pKOve  that  it  was  so  executed  bon&  fi^e.    It  was 

I  ||lki)ie  plaintiff  to  show  mala  fides,  if  any.   The  assign- 

.  ipwnt  having  been  found  to  be  a  fair  transaction,  passed 

ill  the  property.    That  was  the  object  of  the  instru- 

.  fMDtf  and  '^ effects*'  b  a  very  large  term  (a)  to  which 

,  Ijbe  nmt  wtended  sense  should  be  here  given.    If  it 

^  -epi|iprelieiided  all,  the  validity  of  the  distress  becomes' 

JmnatieriaL 


(«)8eei^  T.  Drwg^  tlLk  S.  454;  Twigg  r.  PoUti  ^  Tjr^  9(7; 
V.  JMk$en,  Cowp.  904;  Jhu  ▼.  Smt,AB.  k  Aid.  906. 
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1894. 

Ji^  THE  HOUSB  OF  LORDS. 

Between  Sir  William  Horne  Knight,  HHb  M^eiiy^ 
Attorney-GeDeral,  Appellant;  and  William  Hon 
James  Wood,  and  Jambs  Bribrly,  Respondenli. 

CABfi  OP  THE  APPELLANT^ 

Probate  dutv  JVItN  MARSHALL,  late  of  Aniwiei,  near  MM 
under  TsG.  s.  chesleTf  in  the  county  palatine  of  LomcaMt»t  nl 
c.  184.  in  re-  fop  many  years  previous  to  and  at  the  tiHve  of  Ms  AmN 
sonal  assets  of  resident  and  domiciled  in  Bnghmd  at  ArJMtk  iftrt 
rmEngiuh      g^j  ^^j  j^^j  ^o  Other  place  of  residence  or  donieh 

testator  domi-  '  *  ** 

ciied  and  dy-  JoAn  Marshall  was  a  merchant  tmdmg  iriA  MMI 
l^nJ^i^Th  ^i^ica,  and  at  the  thtte  of  his  dea&  was  poaseMi 
being  locally  of  or  well  entitled  to  very  large  ]^rsonaI  eatstis  id 
rei^  country '  effects,  amounting  together  to  S0O,00OZ.  and  uptaidl^ 
at  the  time  of  p^rt  of  which  personal  estate  and  effects  was,  at  ihk 

his  death  were  \  «..*■...».  ...^ 

not  brought  tune  of  his  death,  situate  in  this  country,  or  tm  the  li%l 
hither  till  after  ^      ^^^  ^j^^  residue  thereof  was,  at  the  thne  of  Ml 

that  event  by  ' 

his  executors,  death,  situate  in  North  Ametica^  and  consisted  pttdf 
harttS  of  goods  and  effects  belonging  to  him,  and  which  htl 
au£ng/i«Apro-  been  sent  by  him  to  North  America  for  sale,  and  iven 
of  h1s"pereon^   then  remaining  in  the  hands  of  his  agents  and  UDsdd, 

E^^tT^  'd  ^*  ^^  ^^^  ^"*  elsewhere  in  North  Amerkat  sai 
proceeded  by    partly  of  book  debts  and  other  simple  contract  debts  doe 

''robatr  to^cd  ^^^  ^^*"8  to  *^i»  from  divers  persons  at  the  ttaw  of 
lect  and  ad-  his  death,  domiciled  and  resident  in  North  AnterkM\ 
comitrrthe^  **  ®"^  partly  of  monies  in  the  public  funds  or  stocks  rf 
whole  of  the     the  United  States  of  North  America^  and  in  the  ftmdi 

or  stock  of  the  state  of  New  York,  in  North  America, 
standing  partly  in  the  name  of  the  said  John  Marshall 
and  partly  in  the  name  of  his  agent  there. 

The  said  John  Marshall  duly  made  and  ptiblidMi 
in  his  last  will  and  testament  in  writing,  and  a  codicfl 
thereto,  bearing  date  respectively  the  SXd  day  of  Ath 
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gmsi  18SS,  and  the  ISdi  day  of  May  1824,  and  hb  WSdf. 

■^pointed  die  raapondents,  WUiiam  Hope,  James  Wmod  ^-^v*^ 

wmA  Jmmes  BrierUf^  eaecuton  of  his  said  will  and  oor  GvamikSi 


Hie  said  testator  deMited  tfak  life  on  or  about  ^ 

ifort 
IMi  day  of  Jkdjf  1824s  ^thout  having  akerad  or    ^d  fMhtrir 


nvsked  Us  said  will  or  codicil  as  to  the  appointaMiit  of 

«Boeiiton;  and  die  said  execnton,  on  the  28tik  day  of 

Aspfsrofar  18M,  applied  ibr  and  obtained  probate  of 

•aid  wiU  and  codicil  ia  the  proper  eceksiastkal 

in  dus  ooimtryy  for  the  purpose  of  administering 

Iko  idude  of  the  said  testator^  personal  estate  and 

or  BO  much  thereof  as  lequired  probate  fer  the 

le  of  being  administered  by  the  said  ezeoutorsi 

and  as  being  thd  proper  probate  toi  that  purpose ;  and 

said  executors  paid  for  duty  on  such  probate  the 

of  875iL  only,  and  a  stamp  is  impressed  on  the  said 

for  that  amount  and  no  more.    The  duty  so 

yaU  by  the  said  executors  on  such  probate  was  in  re* 

only  of  such  part  of  the  testator's  personal  estate 

^hcts  as  was  at  the  time  of  his  death  situate  in 

eoimtry  or  upon  the  high  seaSi  and  which  was 

die  value  of  50,0001.;  an4  the  said  executors 

never  applied  for  or  obtained  probate  to  be 

yianiiil  by  any  other  court  or  jurisdiction,  and  hate 

applied  for  or  obtdned  any  other  probate  diaa 

probate  hereinbefore  mentioned. 

The  said  executors,  by  virtue  of  such  probate,  pro* 

to  collect  and  administer  and  have  in  foct  eob 

iMted  and  have  administered  in  diis  country  die  whole 

cf  die  personal  estate  and  effects  of  the  said  testator, 

^riiedier  situate  in  this  country  or  elsewhere^  at  the 

Ifane  of  the  said  testator's  death,  or  the  principal  part 

Atreo^  to  the  amount  of  800,000/*  and  upwards* 

-.  The  said  executors  have  never  applied  to  the  oom^ 

adasioners  of  stamps  to  pay,  and  huve  never  paid  any 

fivdier  duty  in  respect  of  the  testator's   estate  and 
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e0ects,  in  addition  to 
aforesaid,  and  wluch  d 
tbc  debt  owing  to  his  n 
duty  upon  such  part  ol 
aa  was,  at  the  time  of  I 
or  upon  the  high  seas, 
satiiiy  any  duty  upon  t 
and  effects  of  the  testal 
death,  situate  in  Nortk 
tan,  at  the  time  of  the 
time  when  they  took  oi 
aibresud,  were  residenl 
have  ever  since  reside 
and  are  domiciled  in  dii 
On  the  9th  day  of  M 
ney-general  filed  an  inii 
duly  amended,  on  the  e 
of  Exchequer,  against 
stating,  amongst  other 
,  fore  stated,  and  praying 
a  debt  arose  and  beca 
respect  of  probate  dnty 
personal  estate  and  el 
eluding  as  weQ  the  per 
said  testator,  which,  i 
this  country  or  upon  t 
estate  and  effects  wMc 
that  such  debt,  in  rei 
and  effbcts  of  the  said 
were  in  Ameriea,  was  pi 
to  his  m^eaty,  and  that 
of  the  testator's  personal  i 
by  the  said  respondents 
cessary  accounts  might  1 
testator's  personal  estal 
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deathi  were  situate  in  America,  and  of  the  amount  of 
duty  which  accrued  due  to  his  majesty  for  probate 
duty  upon  the  probate,  which  ought  to  have  been 
taken  out  in  respect  of  such  personal  estate  and  effects; 
and  that  the  said  respondents  might  be  decreed  to  pay 
the  amount  of  duty  which,  upon  taking  such  accounts, 
should  appear  justly  due  and  owing  to  his  majesty ; 
and  that  the  said  respondents  and  each  of  them  might 
be  restrained  by  the  injunction  of  tlie  said  court  of 
Exchequer  from  further  administering  the  said  testa- 
tor's estate  and  effects,  or  from  intermeddling  there- 
with, until  the  said  duty  should  be  ascertained  and 
paid;  and,  if  necessary,  that  a  receiver  might  be 
appointed  of  the  outstanding  personal  estate  and 
effects  of  the  said  testator,  with  all  proper  directions ; 
.and  that  the  said  respondents  might  be  decreed  to  pay 

the  costs  of  the  suit.     And  for  general  relief. 

« 

The  respondents  appeared  to  the  said  information, 
and  on  or  about  the  21st  day  of  May  1833  they  filed 
a  general  demurrer  thereto. 

The  said  demurrer  was  set  down  for  argument,  and 
came  on  to  be  heard  before  the  judges  of  the  court  of 
Exchequer  at  Westminster,  in  Trinity  term  1833,  when 
their  lordships,  by  an  order  dated  the  3d  day  of  June 
1833,  allowed  the  said  demurrer. 

The  appellant  is  advised  that  the  said  order  of  the 
court  of  Exchequer  is  erroneous;  and  ought  to  be  re- 
versed, and  that  the  said  demurrer  ought  to  have  been 
overruled,  for  the  following,  amongst  other 

REASONS  : — First,  because  by  the  true  construc- 
tion of  the  acts  of  parliament  by  which  probate  duty  is 
chargeable  upon  the  personal  estate  and  effects  of  de- 
ceased persons  for  or  in  respect  of  which  probate  shall 
be  granted,  such  duty  is  chargeable  and  ought  to  be 
paid  upon  all  the  personal  estate  and  effects  of  a  testator 
wherever  situate  at  the  time  of  his  death,  when  probate 

VOL.  IV.  3   M 


1834. 
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Hope 
aud  Others. 


aem  . ;  QA^sa  jk  tbknity  .  tj^m 


H  I 


i8|rraoted  in.thu  countty,  and  wfaicbAare  collected: tnd 
got  ia  by  «ucb  executor^^  and  are.^admiiiiBtered  in  libk 

Oekerai     cpuntry  by  tbem  iqider  tbo  probate^  .  . 
„^'  $ecpnd«  because  in  thif  case  the  executors  b^tiv 

tDd  Others,  taken  possession  of  the  whole  of  the  >peraonai  as^iil^ 
and  efFepts  of  the  testatori  and  bavifig  adviaiat^ 
the  same  in  this  country  under  and  by  virtue  of^dif 
probate/  the  whole  p(  such  personal  estate  and  eia^ 
including  so. much  tbjereof as  was  situate  iaAm^rkm^t 
the  time  of  the  testator's  deaths  must  be » taken  sad 
considered  as  the  personal  estate  and  effiacts  for  Of;  ia 
respect  of  which  such  probate  was  granted »  and  thciy- 
fore  liable  to  probate  duty.  .     . 

Third,  because  the  said  respondenta  not  bsrim 
paid  probate  duty  upon,  or  rendered  an  account  ofaof 
part  of  the  personal  estate  and  eflfecta  of  the  said  tejir 
tator,  which  were  at  the  time  of  his  death  situate  ja 
Nifrth  America,  and  which  the  defendant^  by  their 
demurrer^  admitted  to  consist  partly  of  book  debts  ani 
other  simple  contract  debts  as  alleged  by  the  biO,  svcii 
demurrer  ought  not  to  have  been  allowed^  but  that  ik 
majesty's  attorney-general  was  entitled  in  respect^ 
such  particulars,  at  least,  to  a  discovery  by  waysC 
answer^  and  to  an  account  or  inquiry  aa  to  such  ftnt. 
ticulars  by  the  decree  of  the  court. 

(Signed)  WiUiam  Home,  . 

John  CampML 

The  demurrer  was  never  argued  in  the  Exchequet, 
but  judgment  was  entered  there  for  the  present  respond*^ 
ents,  sub  silentio,  on  the  authority  of  The  AUwiitf- 
General  v.  Dimond  (a),  it  being  understood  that  thdf 
object  was  to  have  the  principles  of  that  decision  re- 
considered on  appeal,  which  could  not  be  done  in  Ait 
case  itself  for  a  technical  reason  (6). 

(a)  Ante,  Vol.  I.  249.  (6)  Id.  t96. 
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The  AUbmey*Gemeral  tfiiT  Jokk  Campbell)  for  the       18S4. 

mjft^OBAti  (86th  Jmly.)    The  tei^ator  was  domiciled  fai  "^^^^^ 

MmgUmdf  appointed  executors  resident  therej  and  hia  o^nkh 


fMperiy  hi  America  being  personal  bad  no  situs,  but       ^ 

Aftaehed  itself  to  his  English  domicil  (a).    The  pro*    and  Othtn, 

Meds  of  his  goods,  stock,  and  book  debts,  locally  situate 

itfi  'Ameried  at  his  death,  have  been  received  b3f  the  re» 

apondents  in  England  to  the  amount  of  250,000/.  more 

than  die  sum  in  respect  of  which  probate  duty  was  paid. 

The  question  therefore  is,  on  what  sum  that  duty  was 

payable  t    Ewhg'a  ease  (6)  shows  that  legacy  duty  is 

paysiUe  on  a  bequest  of  stock  in  foreign  funds  by  a  party 

domiciled  in  England.     It  was  there  extra-judicially 

tlmmn  out,  that  the  probate  duty  would  not  be  payable 

ill  a  case  like  the  present ;  an  opinion  which  was  followed 

up  fn  Tke  Aiiomey-General  ▼.  Dimond(e).   That  case 

eiMiM  not  be  carried  further  by  appeal,  no  leave  having 

btleil  given  to  turn  it  into  a  special  verdict  (d).    This 

fltppeal  is  intended  to  review  that  decision.    By  55 

6m.  8.  c.  184.  Schedule,  Part  the  Third,  duty  is  im- 

|KMed  on  "probate  of  a  will  and  letters  of  administration 

^Ifith  a  will  annexed,  to  be  granted  in  England,  where 

tke  estate  and  effects  for  or  in  respect  of  which  such 

proiaie,  letters  of  administration,  ^e,  respectively  shall 

be  granted,  exclusive  of  what  the  deceased  shall  have 

beeni  possessed  of  or  entitled  to  as  a  trustee  for  any  other 

person  or  persons,  and  not  beneficially,  shall  be  above 

tke  value  of  SOL  &c.*'   Section  S7  provides,  that  every 

person  who  shall  take  possession  of,  and  in  any  manner 

•Annnister  any  part  of  the  personal  estate  and  effects  qf 

amy  person  deceased,  without  obtaining  probate  of  the 

win  or  letters  of  administration  of  the  estate  and  effects 

of  the  deceased,  within  six  calendar  months  after  the  de^ 

(•)  See  haylty  B't.  judgment  in  Kc  Emng,  mUe,  Vol.  1.  i06» 

(6)  AnU,  Vol.  I.  91.  (M.  1830.)        (c)  Ante,  Vol.  I.  243.  (H.  1831.) 

(<<}  Id.  296. 
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bein^  sfat»»A  >  at^liite'dekt 
M'fifl^toKJti  If  i£>i8}>^ 
«tM)le.''iAf4&trt,  by  wotibn 
■pemm'  JluAt^  ^nb*  ytoia 

k^>>qfth0:d«c9iiHtd-> 

j;nitit«d;'«3tf lUHtvie  'ef 41A1 
pMsMK^ctMf -or  i^iMitleid 

BbW^^  'be  tbuiebi^fcitlSi 

4ifholit  '^baW. '.I  Aw^ 
under'  se<^dni8Si4nF«t|t} 
Bttt^dj  iB^  Met  l»y  Mtttim 

tbe'^ewaWs  geods-been 
Ktip&adenwbate'iiltMm 
batejieMedpt'  Wnder-the'p 
^by '  havs'  itMimDMn«d'  ti 
«rMt(tf)  end  CttrrW^ffiitA 
dw^hg-  th^'  fltob«»  for 
been  AiMiBirited'fer.w8H 
WWfththe  ftopertfaittirf 
fwHonat  VeiwesflBUti**  1 
*hly  be  deMt-wUh  bjiitn 

Itiil  ii  now,  Itth  Jtmaary  tS35 

In  Mmtgtmeiyv.  AOt^mM  dOm 

(A)  i  B.  &  Ad.  905.    A  new 
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and  others  (a)  wti9^aQt  cktd  iwT/t^iiU^l(h^Q^er0^,^^ 
DinUmdiBaA,  is  in-pointJ!'.Tb«r^,  ^.ie9UUtU7.ftpiK>in(i9li 
l^eesona  reatdent  in  /nd^aQdj^a^^afio^sIiAi^^l^CK^utoM 
The  wiDiwfia  noti.proMcd  ixLJuagfamlhr  firb^,#X!ecU4o?A 
residing  hi  India  jkavingi  remitted  imona^  iQ.tia^irtigfipb 
ImjEngbuu^  la  creditoc  of  the  i»aiatcf  £]ie4  a^  ilpiUl:  9g$a^ 
Aati 'tuge/a,  prsyir^anraccounty-Midop^yiVieiH;  if^fntbe 
iMMiey  to  ibe'aooouDtaiittgenei:aJl,ior  8€ti)irju^. .  (Ai^^r. 
miirrer^  waa  pnft  jpto  tbebili.stiitiiigiibafii'a  iperaotlnl 
iv^KEentative  of  the;testAtOirTesiden4(  witbii^tb^t  jiUa^j 
dictibQ  of  thd  courl  waa^.a  aeaefiSHry'pant^itoijitnond 
timi  there  was  na^uch  per80M);X^f>rQ9ei|t^^v^4ipi7^ 
nLoBft  a  parly. to  it...  .Tiie  demurrer; <W4^iaUo\vie4k  ImA 
tjlfai'  .Vice-GhadeeUwr»  more  p^tioul^isly fraying  oli  ii/iMr?f9 
pAnogi  v«  Mufnpbteffs(b) ,  beld  tbai  ibQ  qoturt  ql^  X^^^;l(Qery 
oonld  n^  act  ih  allowing  an  afccown  to  be.  tftk^p  pf^n^ 
^rpvQjpei^ty,  unlesa  a  perspnal  iref)resQnlatiye!W.aa  bc^q^g 
the '  cQurtA  I1ie  conaequeuc(e;  is,  .4baft  ^  #a  pprpbf^ 
hMi  only  be  granted  under  ^dctiiim  334j,pi;qba.tf(4uty 
TOQst  be  paid  on;  tbe.!whole.r.  .  Xog^cA  y^'jp]ip|ir/f0i(f) 
fiollowa  up  Uie  fonner  caae«;  Xberetbe  tei9tator,}a«»^or 
iAitist^East  India  Co/a^on^'s  servipej  re^qntia  Ipdkh 
MgiA  baving  all  bia  property  there,  beq^e^^hed  hi^  Dt* 
aidifOfto-i/.  L.  reaident  in  JSng^Tic/^  ar^.  if  she  di^d 
IwforehiiD^  to  her  obildrenj  and  appointed  efxeout^a 
nalident  iit  India.  The  will  yras  iproyedi^JmlifltA^ 
tbfii  residue  remitted  ^by  the  executors  •  to.  tbe^r.ag^jil^ 
iBi$glandf  Yfiih  directions  to  pay  it  to/'.//.. lA.  or  b^|r 
^iidrea."  They .  having  filed  a  bill  aga^nstithl?!  agl^Pt .  P9 
•^11^  the  fund>  it  «ras  held  liable. to  legacy  duty*  a^ 
that  administration  should  have  been  taken  out  to  the 
teatator  in  this  country,  and  the  administratibrinacde  a 

(a)  t  Madd.  R.  101.  (Sir  Thomas  P/iuMr  V.  C.  iQir.)        •  •  .  \ 

(»)  3  P.  Wmi.  349. 

(c)  f  Sim.  St  Stu.  284,  291.  Leach  V.  C.  1895f  obseryedi-oii^fa^ 
Aiejondir  C.  6.  in  Re  Ewingt  ante,  Vol.  T.  103,  and  by  Bayley  B.  ia  Be 
Bruce,  ante,  Vol.  ITI.  479. 
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and  is  in  possemion  of  them.     The  third  stated  the       l*d84». 
Bluest:   the  foortb^   that  the  legatee  was  advised  "^'^ 

td'file'faer  biUin  Chancerf  to  coiii{M3l  payment  of  the      GExfenAL 
HffMy^  hnt  fras  prerented  from  so  doing  on  aocoant  of       „^ 
tUtre  not  being  a  representative  to  the  deceased  in  the    and  OdvenL 
prerogative  court  of  Canterbury  i  that  by  the  invariabie 
|lisaetiee  of  Otumoery,  no  jproceedhigs  ean  be  had  or  ioi*' 
ittillfted  therein  agsdnst  an  executor  for  rendering  an 
Hfectarit  or  ileoovw^  of  a  legacy  bequeathed  by  will^  un- 
feiii'the  will  be-first  regotarly  proved  in  the  prerogative 
Mtttt;  iuid  a  legal  personal  representative  be  appointed 
IttUbe-teMator  by  such  court.    The  allegation  was  re* 
fttUii  aitd  the  prerogative  probate  refused.    Sir  John 
9nltkMp9e%  this  account  of  the  case  in  his  judgment  in 
B^ktrtk  V.  Bhhop  of  London  (a) :  **  In  Yockne^  v.  Fo^ 
M^9  hi  which  1  was  of  counsel,  the  party  applied  for  a 
j[tfei1»glAtfve  probate,  the  jnrisdiction  was  denied,  and  waa 
iMpOOnded  in  an  allegation.    The  only  efiects  withn 
did'  province  were  brought  there  after  the  death  of  the 
IMtjr.    Sir  William  Wynne  rejected  the  allegation  on 
iSuf  igronnd  that  such  goods  did  not  found  the  juris- 
AStiOby-and  said,  that  though  it  was  stated  in  argmnent 
Am  tile  fHfobate  was  necessary  in  order  to  file  a  bill,  yet 
iit  eould  not  grant  it  on  snch  an  assertion,  but  if  tbe 
Utoit  of  Chancery  had  actually  decided  that  the  pvero* 
^thne  grant  was  necessary,  this  court,  in  aid  of  justice, 
nSj^t  aQow  the  grant  to  pass."  Sir  John  NiehoU  adds, 
*^hilt  case  only  shows,  that  for  the  sake  of  furthering 
jimSce  the  court  would  not  withhold  its  probate.''    It 
it^pters  then  that  Sir  JV.  Wynne  rejected  the  allegation 
the  ground  that  it  did  not  sufficiently  appear  that  a 
of  equity  would  require  a  personal  representative 
in  respect  of  the  estate  remitted  hither.     But  when  he 
aays  that  if  it  was  actually  decided  by  the  court  of 
eq^uity  to  be  necessary,  tbe  grant  of  probate  might  be 

(a)  Sec  1  UtK.  B.  Mew  Scriet,  6$6,  657. 
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of  Ohafieeyy.  •   The  court  of  Exchequer,  on  my  sendii^g       I884s^ 
tlh^tii  nr^tHLse^'iii't^  thbte  defendanto*  liability  to  legtcy     ^^^'^^'^^ 
duty)  MMnrined  thb  grbiinds  of  those  deciBions  (a),  and,     Gev%uav 
<U9rtiJied' to^  mor  adversely}  to  the  payment  of  that  duly.       j^^ 
1^4^  ihetKthI)  amistancle  of  liord  P/ml:^^  the  Lord    andOthm. 
Cllanoelior  i>!^  Aniahd,  and  -we  agreed  with  the  court 
iMfkwiMiti  i  distODguishing  the    case  before   the  house 
fiwbii'tbefn.}  !>  in   'kTie  Aitemet^General  v.  Jackstm, 
Sb^tet/>iilt<f' »b<Afr^V  t^  l^<M^o  'Considered  the  estate 
Hr^cdtttiniatered  in  /ndluy^  and  wound  up^  there  before 
fbictttallsdD  >hitheri    •  A  distinction  may  be  made  be^ 
inAsevt-  stbclo'  inifov^ni  funds, as  in  Ewing*$:  case  (6X 
idktft  *  debts)!  dkie*  >  ito ;  a) !  testator  from  persons  resident 
^UjTMd ) '  'Whkli  hifMt  may  be  considered  as  having  been 
iHMitrtiJtied  \Xk  iEngland:    Aa  between:  one.  diocese  and 
"Vyhllileivpei^sonalty  consisting  of -simple  ctmtract  debts 
(lH^ikMiriileted  l]ablb>to  probate  in  the  diocese  where  it  is 
-ftmndi;  if  ^nasting  of  a  specililty^  it  is  so  liable  wbene 
^ilPis  foundi  -But  the  broad  principle  isithat  the  testator 
^%riog^  domiciled  bere,  alt  his  property  receiyed  here  by 
'liiin>eiitiiutot!8  resident  here^  must  be  referred  to  the 
ijvmBtt^l  domieil,  ahd  ought  to  pay  probate  duty. 

Ol    tllih)    'Ml     I'll!     •■  . 

^s^i&ii^iQeorge  Grey  on  the  same  side.    The  question 

'ig^^^i^kf^'Tbe^  Aitomty^GenercU  v«  JDinumdf  whether 

'^pbwMialily  of  a  testator,  which  being  at  his  death  in  a 

l^fbifUgniOoun(ry>  is  afterwards  brought  here  by  his  exe- 

HMNof  aicttng  >under  English  probate,  and  administered 

> Liltoe"as"pirrt' of  tiie^ assets,  is  liable  to  probate  duty? 

la^^iftl  isia  different  question  from  one,  whether  property 

'^Ideiiny  situate  abroad  is  liable  to  probate  duty,  though 

>'neit'brought  Ifcre,  supposing  the  executor  to  have  the 

jspdn^  to  d<^  SO;     Personalty  is  considered  to  be  situate 

*^«fAey«i  the  dotnkfl  of  the  party  is.  But  in  The  AUomey- 

fSeneral  v.  Dimond,  the  distinction  which  was  taken  as 

(a)  Ante,  Vol.  II.  354.  (  E.  iSSS.)  (h)  JMf,  Vol  I.  91. 


province.  tiere,tiietareignaflBeuiii 
T.  LtJcer  (a),  ntuated  in  Ireland,  w] 
be  tiken  oQt.  So,  had  Ae  AMste 
Tmees  of  Ei^and,  probate  wonl 
ODt  in  both  in  reipect  of  the  amoi 
Brougham  C  I  hive  no  dcmbt  dia 
is  necenary.  My  doubt  war,  wliei 
tire  capacity  b«n^  once  oonferred, 
entitled  to  proceed  under  it ;  bat  i 
V.  Sieveru,  that  he  cannot  gire  eric 
BCntatiTc  character  quoad  the  fund, 
of  it  which  he  seeka  lo  recover  i« 
valorem  stamp  on  the  probate,  wh 
stamped  instmment  quoad  the  war\ 
and  38.  show,  that  aa  before  the  e: 
law  as  such  to  recover  the  aaaet 
probate,  so  it  wiU  not  be  granted  « 
the  value  of  the  property.  Creditor 
compel  the  executor  to  account  ai 
extend  or  might  have  extended  bi 
but  he  will  not  be  recognized  as  and 
out  probate  in  respect  of  somethin 
beneficially  entitled  to.  Probate  dn 
been  paid  on  a  part  of  the  aaKts, 
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flituato  hfr^  but  entitle  to  property  in  ^  io^figf^^  ISSAn 
QQxMiiy  to  a  larger  amoupt,  probata  U.  by  tbe.ita^oiqp;  ^"^^^^^^ 
lfW<^  to  b^  granted  only  m  respect  of  tit^^^  ass^tii.  Im  QuiiRAir 
.fliyland,  or  of  tbos^  in  America  alao  I  Originally ,  if  a,  ^^ 
I^ty  mMie  no  will,  the  ec^desiastical  cpurt  bad  pow^  aadOibm. 
to.  4|4fiini8ter,  and  as  a  wiU  ousted  that;  poweri  it. 
if#j|  afterwards  thought  ^eces^ary  that  Ijbe  ipstrupo^nt 
I^Wg  that  effect  should  proceed  from  the  same  <f0^rt^ 
I(a  grant  of  probata  then  is  only  an  e^ewpUficatiop  9^ 
<>9rtificate  that  that  court  ia  satisfied  such  a  wiM  h^» 
iMSfn  made  aa  ousts  its  right  to  administer.  But  tbjai 
JHjKMfdictioa  to  grant  probate  depends  qn  tb^  eyintenf.e: 
<|C  the  property  within  the  particular  aanbit  in  wjbid^, 
t||^  99i|rt  has  jnrisdiction;  For  if  it  be  wjUoUy  in  the. 
dip^ese  where  the  testator  diesj  the  bishop  of  that  dio* 
oeae  must  grant  probate ;  if  in  other  dioceses  of  the  saive 
province^  the  archbbhop*  Suppose  then  a  ^statoc 
h$»  pcopertj  woctb  20,0001.  in  two  dioceses  pf  the  prp* 
vince  of  Canterbury t  and  property  worth  lO^OQOA  in 
Ifreltmif  a  CanUrbury  prerogative  probate  .would  b^ 
gflMited  for  the  Engluh  properl^»  and  a  probate  in 
ffC^l^n^  for  the  assets  there  situate.  Suppoiie  tho 
Iruk  assets  to  be  afterwards  brought  to  j^ngkmdt  ^ud 
tba  executor  in  England  to  sue  here  for  them,  what 
duty  must  be  paid  pn  the  English  probate^  in  order,  tp 
emMe  him  to  maintain  his  action*  and  must  he  pay 
cU^y  on  the  whole  amount?  No  Irish  or  Indian  pro- 
h^tH^  can  be  recognised  here  for  this  purpose,  mpfe. 
than  as  a  sentence  of  a  competent  foreign  tribunal;  and 
if  spy  according  to  the .  argument  for  the  crown,  ap 
o^aotttor  must  have  probate  here  for  all  IrUh  assetfii 
brought  hither,  and  vice  versi,  though  that  wpuld  in* 
¥olve  the  paying  duty  twice  over  for  the  same  assets* 
l^die  doctrine  of  the  courts  of  lawy  that  an  executor 
who  sues  as  such  for  1000/.  shall  be  nonsuited  where 
the  probate  stan^^  is  only  for  500Z»j  is  applied  univer- 


8M- 


\  t&lLfittidlii^TRtt^VTlTBliMn 


•  /« 


JSgf. 


anMNhbfv; 


d«(bld«d-Wa9)>tli^  t^elN^lt^^drdd^ft  ^ll^li^MiRnhl 
toil  iras  ftt«fW^$t^ig^foif^l^^^  hfAvf^^^ddSkt  ttimfH 

IMiipis)  ifdoessaty  fbr'4iiyiidded''tt^j4flPM^k^ 

ID  eiddetice  itiVany/eiimM;,  drudtMtiled  ii$^Ml|^  ctoiit>«6l4 
a? aSaUs  tfaeriein>'  iintS'^b^ iir«dliM  ^i  voili^  whidh* MS 
dmd  ftdi  shall  (be  written '^  )ftid^>dtiaU^'^raiil|^ 
with!  a  larwful  i^tiiii{)(ei^;nN^^bt^'4dt^  m^^^ilMi 
war.origiimllyiiniposed  byA 'IT.  ^*J^.  ti.>  HW^^l^d.^^tea 

probatd  0f  a  iriUl^i^  lumt^^  y^biUiMi^il^iy^I^ 


,'*••'  I 


.-.  *  f»     {;{}    li  ■},iix.\   '\i<*vi    ivjiil  hllJ'   fJ  (Mii*i'f'' 


(a)  See  2  Stark,  on  £t.  td  edit.  771.  note. 
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«i^tti]||ie,iacl(iin$ghQ.iQ<K98A^»ffgr4»at;.h9rd9h#^^  h  iMipp0$6    ^^^^ 

undfqr  tl^i(aw,ofiltte  ^untryliwkere.  the  ajwets  wene  ^^ 
wtRAtf^ .  (fcflfi^on^i  Xho  •  ^9»ymwi^  q^a^  dut;y  ^her^  t  ^qjwl 
UliUm^ipi^tritaMtb^fh^'^i^i  it.imuldibebard  to oompel 
(bo<fMi»?>  i>vi0cf^  t4^  <^9  g|(inQ  ;tbr<MXgh;  in  Mxk  joovnlry  r  at 
lli|ttM^v)94f  ^)cp^ii9^ .  r , :  |j(ad  jtbia  ^t.  alatied  ibat  ^  liie  duty 
fhmWihe  j)«j4/.';ifnFh^reyi^.tbe  p^r^Qnal  iproipiei^^,  u 
flitoftl^'^'  1^  lii$^)^ky(|^K>l4dlllaM^acl9etl.]•.;Tb«:meibod 
flfffonpflAig  tb§  |iiiityi!i4ppte4by.5  U^«^^,^4ie»AK  %<% 

|9HTem9f}i^rjtbi^  ^tet^, ^f.rtv^  Jw  ,by  65i :<?• . S.t AnlW* 
•u-^ft-f.  w,W9K/Po»»pelf  »ftP.oafl5davit  ,af  *hfti  aimouDliOf 
VmV^m  illMr  hwbioh^.a.}  probate,  is v^quired.  .  That 
Qft^  J^tflfH^f^  lig^b^.ffonoliisiire/^ithe.amaiuayt  ofdutgr^ito 
llf)ipai4<imbjeQt  tp.|t^  cQsrecting  ai^  error  whkb  may 
(pmqtHaUy  appear^i  i  [Loi;d:»iBrm^jl^9»i.C»iIfJ)beoAtbrl8 
4P^  ^» it09ctiw^>  9|$U Minder  55  ^Pi;3w.is«  tlS^.s^^S^tthfi 
1)eapciqde9jt9i  may.  he  liable  to  iienalties  for  nbtipaying 
mii4]^jad4i/^Qnal  dutyioal*beulmcrica»MBets>  proriilcd 
t)iA(ipi9abMt„o^ht  at  &rst  toiha^  been  taken  ootid 
i)»l^p9($!,pf.  Ui(9iQ»i  i  lr<do  ;not  receive  -Z%e  Attaamej^ 
i(iifperaiiTf.*Mimmi  aa  authovity^  though'  lentidcdi  to 
gH^r^spoctib^cau^it  wag;  never  aequieaeedfaiyond 
fi^llMlil^aiiie  beeli  appealed^  from  had  the. state  of  ithe 
regfpfd;  admitted,  \(To  Ewin^^  €aae  !no::siiebi(00Dri^ 
.^Katf<mB'Attechi/andtit  is  entitled,  to  gveot weight.' <Biit 
^ijippasingftl^.rille :l*id  iko^n  iti  The  AAtorrmj/'Qmkrai 
Yn  j]^0m9<^.^  bjB  oorrect^  a  man  domiciled  vn'Engbittd 
ai^|)f,.  d^riftg.  a  Img  iUn^ss,  transfer,  bi«  JSife^/Miinto 
fRifSift%^i4H^%  and  4>ieii.on  his  death  here  noiprobate 
^ty^  Umild: .  f)e  payaj^le,  r  though  he.  <  waa  demidled ;  in 
ifyigiandfV\A  app-oin  ted  executora  i^esident  baMw].  \  That 
objection  would  have  more  force  if  this  were  a  case  of 


I 


dvty  on  the  -probate  h  only  impow 
fund  wbi£h  the  «xeciMor  or  mdmini 
in  ft  pnnidce  of  this  omatry  by  ft 
o# 'adbriinrtradaTi  obtained  in  Ctnue 
ab  tbiA  tbougb  tfaera  may  be  m  grmt 
the  county  of  York,  the  duty  on  tlia 
till  an  adminiat^ation  is  taken  in  tin 
and  vice  rcni;  and  it  Js  only  on  rtii 
sums  in  those  porti  of  the  coantry  w 
granted  by  force  of  that  parttcalar 
oifr  constitution  ia  conftned  to  parttcn 
the  duty  ia  payable ;  for  where  5S  Gt 
dnle,  Part  III.  directa  the  lettera  of 
says,  '  where  the  estate  or  eSocta  fi 
which  nicb  probate  ftc  shall  be  gcu 
evidently  confining  the  charge  on  the 
particular  estates  to  be  recovered  of 
that  administration;  but  when  it  apei 
dnty,  it  is  charged  on  the  amount  of  t 
be  handed  over  on  the  receipt,  wbici 
save  himself  from  the  penalty  of  86  i 
ought  to  talis  before  he  pays  the  d 
doubt  therefore,  in  that  particnUr 
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?^a)  n^s  pressed  on  the  court.    But  f sfumipg.  tbi^       i^M^ 
iparty  suing  as  a  representative!  mu9t . /ij^ow  that  ;li«      ^"^^W 
IS  clothed  himself  with  that  character  by  vlrtUQ  of     Gui4B4i||.* 
Iministrjation  granted  by  some  oompetQut  Attthoijty        „^' 

this  country^  the  question  here  ifi«  not  whether  h^  apd(Vb9n|. 
IS,  done  so«  but  in  respect  of  :vrhat  property  u .  (hie 
strument  conferring  or  limiting  th^fe  representative 
larm^ter  granted  ?  and  what  probate  duty  should  huve 
^n  paid  at  the  moment  it  was  granted  ?  Th^t  depends 
1  the  words  of  55  G.  3.  c.  184.  Schedule^  Part  JU{, 
inhere  there  are  assets  in  a  foreign  country  as  w^U  s^ 
.  this  country,  probate  duty  is  not  of  necessity  to  be 
|id  on  the  foreign  assets;  for  if  it  is  all  duly  admi- 
Istered  there  without  ever  being  brought,  herei  it  i# 
3t  ^contended  that  probate  duty  would  be  payable 
B|e.  Now  though  by  sect.  4^  a  mistake  in .  the  e|»- 
itpr's  first  estimate  of.  th^  aipount  of  the  assets  may 
B  rectified  by  himi  there  does  not  appear,  any  power 
%  rectify  such  a  mistake  in  consequence  of  any  thipg, 
jjT.the  bringiQg  foreign  assets  to  this  country,  occurs 
ig  after  payment  of  that  duty  which  was  the  right 
uty  at  the  time  the  grant  of  probate  was  madcp 
fothing  in  the  act  makes  a  fluctuating  duty  payable 
I  respect  of  the  locality  of  the  property  varying  firom 
in^e  to  time.  The  fonn  of  affidavit  required  1^  the 
cdesiastical  court  in  pursuance  of  sect.  88.  is  of  the 
alue  of  the  estate  which  the  deceased  died  entitled  to^ 

and  for  or  in  respect  of  which  a  probate  of  the  will 
I  to  be  granted."  No  difficulty  remains  how  to  asoex^ 
iin  whether  the  assets  are  administered  in  the  foreign 
ountry  where  they  are,  or  are  brought  hither;  &r 
bat  was  a  fact  contemplated  by.  the  legislaturei  at 
apable  of  being  ascertained  at  the  time  of  making  the 
ffldavit.  [Lord  Brougham  C.  The  principle  on  whieh 
he  judgment  in  The  Attorney  General  y.  Dimond  pro- 

(•)  !l  8.  &  S.  t84. 


and  penoDal  r^iTMentatiFe  1^.  is 
court  does  not  confer  the  power 
niitHitloiib  .but  rwwgnhes  Itim  « 
whom  ibfi  tettator  directed  t*  r 
MB  harp  no- efiect  on  UiAJuhnio 
perty  here  or  abroad. ,  I  have  ^ 
nun'«  f>enoaalty  to  have  no  aitu» 
if  ^.  diea  id  the  diooeie  of  JVbmni 
nndent  in  asother  diocese  of  tbe 
coosiderod  ai  Bituatein  the  iliaceai 
that  ia  the  principle  bj  which  part 
adininiatratioa  ia  gfaated  j  it  may 
ing,  that  though  to  pre  a  general 
<{irired  that  then  ahould  be  ban*  n 
diatrkt,  jet  when  once  tbe  jnriadioti 
of  probate  may  have  uiuTeraal  eBo 
the  will,  and  will  enable  the  re|ia 
couea  into  the  eoort  of  Cbancsry 
abroad  and  distribote  here  all  the  £ 
grant  of  probate  ia  only  in  respect 
within  tbe  jarisdietion  of  the  eon 
die'  in  Engtand,  poaaesaed  of  goot 
worth  10,00(M.i  and  of  otfaetr  gooc 
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been  done.  The  qnestibri  remsfirilr  bn  the  words  ef 
the  schedule  of  QS  G.  3.  b.  184,  trhat  kre  "  the 
^tate  and  tfkcts  tbt  or  in  res'p^'  of  which  adtiii'- 
aistrBtion  is  granted.*^  '  Nothing  shows  that  it  wtts 
intended  to  include  any  othieif  ptibiVerty  thhn  that  situ- 
ate within  the  ecclesiiKstical'jui'lsdttHiibhyrwtiieh' should 
gfdnt  probate  at  the  tiin6- of  i&iicb'gntntV  *■         i 


I-' 


'  tflli    .     hn'    ■:.  •'.' 


I    i 


fPi^am  on  the  ^ame  side.  N<ft- i^^stioh  IB 'b^ie- to 
be' argued,  whether  debts  owndg*  >by  a  person  in 
America  to  another  here,  wer^' to  bei  taken  as  pvopevty 
Aere  6r  here.  The  act £5'G. 3re;'ti84<isjpenali!aiid 
tbost  therefore  be  construed  striedy«.  /pOMidi  dedides 
the  -^estion  of  legacy  duty ;  EwingU  odseaCtf)  '  Inie 
Bruce  (h\  was  precisely  the  lererse  •df'M&on^Vittase^ 
and  the  domieil  being  Anierican^  itrvaabeldiiDO'Iegaoy 
daty  was  payable.  That  being  d^eniaw,  •feaar  maj 
mniogy  be  drawn  from  it  in  a-  caae  of  pedbate'  Aatyi 
Now  the  terms  in  which  duty  is  inpododiiOti  Jegaci^^ 
•eem  to  contemplate  a  certain i^pardcobmiclBHSiGtf'jpaf^ 
aon8»  without  intention  to  impose  dntjr  en  .fbreign  prd* 
peity.  Now  the  probate  duties  are  imfMBedi.^oii'the 
'>  estate  or  efiectSy  in  respect  of  whiob  probate,  &c.  js 
granted.*'  What  they  are,  can  only  be  known  laZiimiiei 
and  from  the  law  of  the  courts  at  :lbe  time-  qC.  pAmng 
56  Gr.  3.  c.  1 84v  Yochney  v.  FoyUer.  (c)  ■-  .distuioUy. ,  i^p* 
plies,  and  the  practice  of  the  preseoC  day.  is  .to  gfl^ 
probate  in  respect  of  property  bavusig  a  certl^a ;  sit^ 
CBily«  Where  a  person  died  possessed  oiiipnope^fUi 
•everal  dioceaes  of  a  provinoe»  strictly,  ^p^jilgr  pio« 
bate  muat  have  been  grajfUed  b^y  the  ordinprytin  o^(;^, 
qttoad  tbe  assets  situate  therei  Jbad  no<^  t^e  prerogative 
probate  been  provided* .  .  Probate-. is.. grafted  simply 
to  ahow  tbe  admission  by  tbe  ofdinaxyj,  tl^f^t.  bi^.rigbiit 

(•)  Amu,  Vot  I.  91.  (c)  1  #«rt.  lU  Ww  Seriet ;  ^B$/' ' ' 

(»)  Jiili,  ToL  IT.  fr5. 
VOL.  IV.  3  N 


1884. 
ArrosKEY- 

Alul.OtKMt. 


debts  due  to  him  abroad,  the  ordJ 
btve  taken  step*  to  levy  thetn.J  1 
could  at  .any.  .time  levy  tbemout.o: 
questionable.  But  suppose  asset 
country  from  Ireland,  after  probat 
be  liable  to  pay  a  second  probat 
can  be  recovered  in  this  country! 
looked  to  in  Tlte  Attorney  Grenen 
the  actual  situs  of  the  assets  at  th< 
the  place  at  which  probate  duty  i 
fac^  that  when  executors  sue  by  f 
courts  require  it  to  be  proved  by  ] 
probate,  only  shows  that  they  rec 
by  evidence  of  a  particular  kind 
clesiastical  court  has  coofimied 
pointment  under  the  mil,  as  eviden 
to  sue.  [Lord  Brougham  C.  In  1 
Carr  v.  Itoberts  the  representative 
clothed  with  tliat  character  to  the  s 
on  the  probate,  and  no  further.]  '. 
racter  as  representative  was  neve 
and  supposing  lie  had  paid  proba 
asaets  for  which  he  did  not  sue  as  ti 
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in  the  testator,  no  duty  is  payable.    The  demurrer       1834. 
admits  the  facts  stated  in  the  information,  but  not  in*      ^^v^^^ 
ferences  of  law.    The   English  probate  has  scarcely      Gekeral 
been  ancillary  to    realizing;   the    American   assets  in        „^* 
America,  which  was  effected  under  the  will  by  virtue  of   and  Othen; 
an  American  probate ;  and   the  proceeds,  when  they 
aJrrived  here,  were  not  like  debts  collected  here,  which 
might  be  considered  bona  vacantia,  but  came  to  the 
e^tecutor^s  possession  under  the  foreign  probate. 

The  Attorney  General  replied. 

The  Lord  Chancellor. — My  lords,  in  considering 
this  case,  which  comes  by  appeal  from  a  decision  of  the 
court  of  Exchequer,  it  is  necessary  that  I  should  re- 
mind the  house,  as  I  did  on  a  former  occasion,  of  The 
Attorney  General  v.  Jackson  (a).  That  was  a  decision 
appealed  from,  which  took  place  in  a  court  entitled  to 
the  greatest  respect,  not  merely  in  reference  to  the 
matters  which  more  ordinarily  come  before  the  courts 
of  this  country,  but  in  reference  particularly  to  matters 
of  revenue,  inasmuch  as  their  legal  jurisdiction  leads 
them  especially  to  the  handling  questions  of  that 
description.  It  was  upon  that  ground  I  felt,  though 
there  were  certain  doubts  in  my  mind  on  a  comparison 
of  the  cases  of  The  Attorney  General  v.  Cocker  ill.  The 
Attorney  General  v.  lieatson,  and  other  cases,  with  the 
d^cisibri  of  the  Exchequer  in  Jackson  v.  Forbes  (A), 
which  was  a  case  sent  there  from  the  court  of  Chancery, 
that  It  nttist  be,  as  I  then  stated,  a  very  clear  opinion,  by 
evBty  one  confidently  entertained,  and  without  any 

■ 

hesitation,  that  should  entitle  me,  and  therefore  incline 
me  to  advise  your  lordships  to  differ  from  that  court 
Oh  a  solemn  judgment  delivered,  after  hearing  all  which 
codld  be  urged  on  both  sides.  Nevertheless,  thid 
hbciise  is  bound  in  this  case,  as  in  all  otliers,  to  judge 

(a)  Ante,  Vol  UI..  98«.  (h)  Vol.  II.  S54. 
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for  yoArscUtediir  Uw-sii 
whI  lA  An  Berisnt  com 
totatltd  diink'tliM'tlHy 
vUl  btt  «iiy'dut3'<toVe^H! 
forai  uke  tiiUe  tet  dOAHk 
been  urg^j't^mtUUiHt 
and  to  Make  etcvy'teqai 
at  the  head  of  tfaeecdei 
«e»«hieh  have  beeM'b 
ment  hem,  but  which 
tonched  lipM)  Sn'theettu 
Blocle'  Of  Etattn^  ft  ts  t 
whetfwr  in  respect  of' 
of  ^ab- amount;  >  a  pro) 
.granted' in  reapect'of 'All 
■probate  datyir^early  ^ 
the  sut^etit  t^  probate 
IB  not  payable:  iTbe 
this  is  llie  -right  'wayi 
attempts  to  limit  ibMibj 
general  question  open 
bate  irai  altomd  to  be 
perty  in  Question.  '  He- 
in  which  I  do  not'  go  Hit 
a  great  deal  of  hiilirgii 
locality  and  the  sbtfting 
general.  He  mys, 'bo! 
will  Bee  (lie  demurrer  cc 
that  by  the  krfimnfation 
the  fbnie  of  thetlemurrei 
chat  it  waar  in  reipect  if 
effect  of  it,  that  p«HMesB 
obtained  by  the  party;' 
tiut  the  probate  Tttlr  gtM 
Aind.  My  lordB,!  d«  i 
view  of  the  casei  Jt  ma; 
the  probate  was  granted 
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tela  locally  situate .  wUhin-  tbe  bouoda  >  of  •  4be  EngUsk       1 834. 
eocleMAgtioal^jurisdiction^  and  in  respect  of  notbinc 
elae»'  but  diat.that  probate  ao  granted:  hexej  and  to  that     Gem eral 
liHiifed.  ecKt^nt,  may  have  been  .used   elsewhere  for       \^y^ 
another  purpose,  and  with  respect  to  other  property    and  Others. 
out  i>f  the  ecclesiastical  jurisdiction ;  and  tliat  by  means 
•of  knaking  use  dsewhere  of  a  probate  graoted  alio 
intuitu  by  the  ecclesiastical  court,  the  possession  of  the 
effects  there  situate  may  have  been  obtaioed,  though  the 
probate  was  not  granted  in  respect  of  that 'foreign 
property.    But  assuming  the  fact  of  a  proba^te  being 
used  fiHTone  purpose  abroad^  though  it  was  granted  for 
eaother  at  home,  it  does  not  by  any  means  follow  that 
the  peraon  possessing  the  probate,,  having  used  it  for 
the  purpose  of  getting  in  a  foreign  estate,  and  being 
enabled  by  that  means  to  get  it  in,  .must  be  said  to  have 
obtained  it  for  the  sake  of  getting  in  that  foreign 
eatatOy  and  is  not<  decisive  at  all  of  the  question*      I 
•hall  only  throw  it  out  to  disembarrass  the  case  of  that 
argnment^    I  was  very  much  impressed  with  the  argu- 
ment as  to  the  nature  of  the  probate  granted  by  the 
eoelecdaatical  court,  and  the  ground  for  granting  it,  as 
coDiiected.with  the  jurisdiction  of  that  court.    If  I 
could  be  satisfied  that  at  any  time  the  ecclesiastical 
court  has  so  far  forth  taken  into  its  view  goods  or  per- 
Bosal  eatate  of  a  testator  or  an  intestate  locally  situate 
beyond  its  jurisdiction,  and  that  before  or  after  the 
period  of  its  having  granted  probate,  or  when. it  was 
,  administered  .in  pios  usus  pro  salute  aoimae,  it  could  be 
ahown.  that  they  bad  drawn  over  to  tlie  same  uses  pro- 
perty situate  out  of  their  own  jurisdiction,  or  that  having 
.possessed  themselves  of  that  which  was  within  their 
grasp  at  the  time  of  the  death  of  the  party,. they  had 
afterwards  extended  their  hand  abroad  so  as  to  get  pos- 
aeaaion  of  that  which,  at  the  time  of  the  death,  was.  not 
within  their  jurisdiction,  and  had  taken  that  for  them- 
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1634.  selvesi  thai  wouldgo  m  yetj  great  way  in  aupport  of  ll 
j,^"^^^^*^  Attorney  GeneraVs  arffumenty  and  woald  be  neai 
Gb«e»ai«  cenolusivey  as  it  would  almost  entirely  displace  the  1 
H^  geniou^  argaments  for  the  respondents.  Thb  is  jasi 
afi4. Others,  matter  not  merely  of  antiquarian  curiosity  bitC  bearii 
most  materially  upon  the  case.  I  ahall  take  c«tt 
ascertain  the  opinion  of  the  learned  judges  <o(  die  ced 
slastioal  courts  upon  the  extent  of  eoclesiaBticri  juri 
diction  ia  former  times*  If- 1  shall  find  tiial  it  ^d« 
dxist  over  property  beyond  the  limits  of  tbe  tmat 
jurisdiction^  there  will  arise  another  difBculty^whioh 
thrown  out  by  the  Attorney  Oenerai^  yiz^  what  beosi 
of  the  assets  if  the  ordinary  did  not  gbt  tHen 
they  were  not  bona  nullius  or  bona  "racantia,  and 
such  belonging  to  the  crown^  There  must  be- sot 
administration,  some  mode  of  dealing  with  it^  and 
that  is  not  of  a  local  nature,  or  limited  by  the  extent 
the  diooesan's  jurisdiction,  who  originally  assumed 
administer,  and  subsequently  has  granted  probate 
the  executor  confirming  the  appointment  of  the  'd 
ceased,  or  letters  of  adibinistration  to  kn  individuiJ  a 
pointed  to  discharge  the  duty  in  relation  to  that  pr 
perty;  the  difficulty  is  to  see  by  what  rule  it  is  to  be  d 
termined. 

My  lords,  these  are  tbe  points  I  wish  to  look  iai 
and  I  shall  do  so  carefully,  because  though  tlie  case  d 
pendsmuch  upon  them,  thtffdo  Mi  appear  to  ha^ 
exercised  the  ingenuity  or  learning  of  the  conns 
below  in  The  Atiomey  G^erniv^  Dimondy' or  td  hk^ 
formed  any  ingredient  in  that  decision,  though  del 
vered  by  tbe  lord  chief  baron,  as^  head  of  the  com 
after  time  taken  for  consideration.  Mliether  it  tn 
reduced  into  writing  before  it  was  pronounced  is  quit 
immateriali  Mr.  Baron  Bayleythtevr  out  in  tbe  conn 
of  the  arguments  various  interi6catory  remarks,  son 
of  which  are  valuable.     I  have  looked  at  them  wit 
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xe&rence«>to.  the  judgment  of  the  court,  and  I  think  I 
can  trace  the  Bubstanoe  of  I  thorn  in  it. 
•.iMy  lords,.  I.^hall  take  every  means  da  my  ipdirer, 
before  I  move  your  lordships  to  proceed  to  judgment^ 
whether  probate  is  to  be  considered  as  limited  or  un^ 
limited,  as  restricted  to  the  personal  estate  of  the  testa* 
tor  in  the  diocese  at  the  time  of  his  death  or  otherwbe* 
Tbe.case  may  very  probably,  if  not  altogether,  depend, 
OD:at  aU  events  turn  very  materially  upon  the  inquiry 
which.  I  have  stated  I  shall  deem  it  proper  to  make«  I 
mean  as; to  what  was  formerly  the  extent  of  the  juris»- 
diedoa.of  die  ecclesiastical  court,  and  the  mode  in 
which  it  dealt  with  assets  situated  in  a  foreign  country 
at  the  time  of  the  individuaVs  decease.  Upon  these 
gfoonds^  therefore,  I  shall  move  that  the  further  con- 
sideration of  this  question  be  postponed. 


I8M^ 


General 

H6p« 
and  Othe»> 


Further  consideration  postponed. 


On  the  12th  August  1834, 

The  IiORD  Chancellor  said, — This  was  an  appeal 
firom  the  unanimous  judgment  of  the  court  of  Excheni 
query,  upon  an  information  filed  by  his  majesty's  At" 
iomet/' General,  for  the  purpose  of  obtaining  payment  of 
probate  duty  in  respect  of  assets  of  the  testator,  which  at 
the  time  of  his  decease  were  situate  without  the  jurisdio* 
tioo  of  the  court  When  the  case  was  argued,  I  entered 
at  some  length  into  the  subject,  and  the  reasons  adduced 
QO  both  sides,  and  stated  that  I  coidd  not  agree  with 
the  argument  urged  by  the  A  ttomey- General  in  his 
reply,  and  that  I  did  not  think  that  the  use  that  had 
been  made  of  the  probate,  was  a  test  of  itself  suffi-i 
dbnt  to  demonstrate  the  purpose  for  which  the  probate 
had  been  granted.  The  words  of  the  act  refer  not  to 
the  use  eventually  made  of  the  probate,  but  distinctly 
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to  the  purpose  for  whi 
appears,  what  was  in  tb 
of  granting  the  probate, 
court  granting  it.  The 
be  the  rule  upon  the  pr< 
appear  to  me -to  show, 
funds,  that  it  is  to  be  an; 
eventually  de  facto  mal 
or  not,  this  case  oF  fol 
schedule,  by  reference  t 
granted,  or'  ^  which  it  v 
It  appeared  to  tne,  thi 
course  of  practice  of  the 
6f'protiA'(e,ib'<!f'Wli«tliei 
extensive  with  th^  Estate 
will  was  brought  for  pro 
the  property,  or  in  any 
reach,  then  it  might  be  i 
to  the  property  wherei 
relation  to  the  property, 
of  it,  and  that  the  duty  ^ 
other  hand,  it  should  be 
was  merely  granted  in  n 
time  of  the  death  in  tl 
cadet  questio,  for  by  pari 
contrary  side,  this  is  not 
words  of  the  schedule  o 
quently  no  probate  duty 
Now,  it  was,  I  think,  ji 
bate  is  granted  by  the  or 
respect  of  the  ancient  p 
times,  from  the  interest  vi 
personalty  of  individuals 
for  the  safety  of  the  soul 
is,  probably,  the  origin  of 
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A^  d^gjr  1^  gr^ajt  interest  in  .personalty ; .  the  pious 
/^^  fbej^pplied  them  to  is  needles^.to  inquire  into. 
,!^ut  j(r9;p(i  t}^^%  ^rose  what  the  present  case  depends  on, 
.1^^  iSs,th€;.iX)ecessitj  of  a  probate  relinquishing  the 
.fy^p^lpaai?'^  ^iS^^  t^  ^^  P^ operty^,  and  vesting  it  in  the 
ftfiff ini8tr«ty>r ,  or^ .  executor  by  panting  probate  with 
f^.wUl  fM[il^i^f;d,»  orjpranting  administration,  if  there 
,  ;irfi^ .qp  wiUa  and  conferring  that  authority  on  another, 
.;^i][i  wb^ce.aro^e.in.J^ter  times  the  claim  of  the  ordi- 
JM^to  xqst  the  claim  in  other  partjies. 

Now,  if  the  ordinary  could  .on)y  lay  clayn  and  never 

.j^,jl/^,alaiff},*0.any  thjng  beyon4  the  goods  of  the 

.jp4^^4n.bia,  j^^iqtipn  at  the  tim^e  of  his  death,  if  he 

.fli^v^^j^tl^m^  of;pftllwg  for  foreign  funds  and  laying 

■It^iclaun  .tp  tl^e9)Lf9];:pious  uses*  because  the  death  topk 

|l^c^  in  .his  jurisdiction,  it  clearly  appears  by  the  force 

of  t^e.  frgi^ment  I  have  now  used,  that  the  probate 

would  not  be  granted  except  in  respect  of  those  goods 

in  I^is  jurisdiction ;  and  if  so,  the  probate  duty  cannot 

attach,  and  there  is  a  clear  omission.    I  believe  the 

statute  meant  that  it  should  attach,  but  if  the  legisla- 

Ipre  has  used  language  insufficient  for  the  purpose,  the 

payment  cannot  be  enforced. 

I  have  made  inquiry  of  two  very  learned  authorities, 
and  have  also  referred  to  the  king's  advocate,  and  they 
l^l^plicitly  corroborate  my  view  of  the  confined  and 
restricted  jurisdiction,  and  of  the  nature  of  the  ordi- 
nary's office,  and  the  goods  in  respect  of  which  the 
proba^  is  to  be  granted. 

lliat  of  itself  would  be  a  strong  ground  for  my 

fiffirming  the  decision  of  the  court  below,  but  I  will  not 

cpncea}  frpm  the  house  another  reason  which  operates 

very  strongly  on  my  mind.     Unless  it  was  quite  clear 

'#!*  ^  ^^f"  iniscwriage  below  (and  I  used  the 

.  sftine  argument  in  The  Attorney  General  v.  Jackson  with 


90& 
1834. 

ATTORKtY- 

General 

V, 

Hope 
and  Others. 
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tent  to  their  jurisdiction.  But  1  hg 
that  the  court  of  Exchequer  has  mi 
out  saying  that  the  case  is  free  firom 
there  are  things  that  are  not  ex[ 
one  or  two  dicta  in  £wi7i0''t  case,  ai 
which  conflict  with  each  other  upo 
they  are  not  sufficient  to  fiimiab  g 
the  decision  of  the  court  below ;  aa 
recommend  to  your  brdships  to  affii 

Judgment  affinu 
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J[^The  foUounng  cases,  which^  from  the.  difficulty  ofpr^ 
curing  papers ,  at  the  exact  time  when  they  were 
r^quired^  were  not  reported,  in.  their  proper  places  in 
JEaster  and  Trinity  terms,  fKfe  now  added  to  close  the 
fbiirth  volume^  with  an  In^Lac^. .  To  prevent  mistake&^ 
the  date  on  which  judgment  wa^  delivered  in  each  case 
fsJ^d  toit,]  ^  >...'■• 

\Mi9iit  against  QvChtt  Mofenis  and  Lloyd  Roberts. 

/^AS£l.    The  declaration  stated^  that  the  defejpdaii^  Two  writs  of 

;^.    ilf^^^  Usu'^  TtTne 

wfdoVefi^d'  iSj^/^  deb't,  with  8/.  4^.,  6d.  dajoaages  and  costa  time  into  An- 
against  tlie  plaiiitifi)  and  that  §he  and  the.  defendant  l'aJ!j^o»i- 


Mobefris,  as  her  attoriiey  in  that  behalf,  had  wrongfully  '**f^*    ^« 

^ir'   .    '     if         ':^^^  »  •       •  .       \»     '  iVT  debtor  was 

suea  out  of  the  said  court  two  writs  of  ca.  sa.  which  arrested  in 

were  r^^nii^g^^t,  t|ie..aaaie  ^tjjp^^iwe  a  testatum  ca.  sa.  f^^'^^^^ 
directed  to  the  sheriff  of  Carnarvonshire,  the  other  a  and  having 
•unilar  writ  directed  to  the  sheriff  of  Anglesea,  both  ^l^  ^^  ^^^ 
returnable  on  2d  November  1832;  which  writs  were  sheriff,  wasdis- 
respectively  delivered  to  the  said  sheriffs  respectively  nextdayhewas 
to  be  executed  in  due  form  of  law,  and  were  indorsed  arrested  in 

iyarrutrvorunirs 

respectively  with  dtfecitions  to  levy  217.  4«.  6d.,  besides  on  the  other 
costs,  &c.     It  then  stated  that  the  sheriff  of  Anglesea  ^^^"etaiifed 
on  1st  November,  after  the  delivery  to  him  of  the  said  in  custody  till 
writ,  and  before  its  return,  arrested  the  plaintiff  by  his  ^j^^  debt'^d 
body,  and  had  and  detained  him  in  custody  in  execution  costs  were 

paid  over  to 
the  creditors' 
attorney,  several  days  afler  he  had  been  acquainted  with  the  previous  facts.  The 
debtor  then  sued  the  creditor  and  her  attorney  in  case  for  malicious  non-feazance,  in 
not  ftiviog  notice  to  the  sheriff  of  Carnarvomhire  that  the  writ  issued  into  Angletea 
had  been  executed  or  the  judgment  satisfied,  and  that  the  writ  directed  to  him  waii 
not  to  be  executed  :  Held,  that  in  the  absence  of  proof  that  before  the  second  arrest 
any  notice  had  reached  the  creditor  or  her  attorney  of  the  first  arrest,  or  of  the 
payment  of  the  debt  and  costs,  or  that  at  any  time  before  his  discharge  the  plaintiff 
had  applied  to  either  for  a  countermand  of  his  imprisonment,  which  had  been  there- 
upon maliciously  withheld,  he  could  not  maintain  the  action. 

SembU,the  discharge  by  the  sheriff  of  ^ng/fsf a  witliout  consent  of  the  plaintiff  was 
illegal. 

Stmble,  also,  that  the  second  arrest  might  have  been  set  aside  on  application  to  a 
judge. 

VOL.  IT.  S  P 


IN  THE  Fourth  Year  of  WILLIAM  IV.  909 

executed  as  aforesaid,  for  want  of  such  instructions  or        1834. 

information  as  aforesaid,  the  said  sheriff  of  the  said      ^T"^^^*^ 

county  of  Carnarvon^  under  and  by  virtue  of  the  said  t^. 

writ  so  to  him  directed  as  aforesaid,  afterwards,  and       Morris 

^  ^  ^  and  Another. 

after  Uie  execution  of  the  said  writ  so  directed  to  the 
said  sheriff  of  the  said  county  of  Anglesea  as  aforesaid, 
to  wit,  on  &c.,  in  the  county  of  Carnarvon,  to  wit,  in  the 
county  of  Flint,  took  and  arrested  the  said  plaintiff  by 
his  body,  by  virtue  of  the  said  writ  directed  to  him  as 
aforesaid,  and  the  indorsement  thereon,  and  took  and 
detained  him  in  custody  for  a  long  space  of  time,  to 
wit,  for  the  space  of  twenty  days  then  next  following, 
and  by  reason  of  the  premises  the  said  plaintiff  was 
wrongfully  and  maliciously  so  kept  and  detained  in 
custody  as  aforesaid,  and  was  prevented  all  that  time 
from  conducting  his  own  affairs  and  business,  and  has 
been  otherwise  greatly  injured  and  damnified.  Plea: 
general  issue. 

At  the  trial  before  Gaselee  J.  at  the  summer  assizes  for 
FUnUhire  in  1833,  it  appeared  that  the  defendant  Morris 
having  in  Trinity  term  1832  recovered  judgment  against 
the  plaintiff  for  58/.  debt  and  costs,  the  other  defendant, 
as  her  attorney,  took  out  execution  by  issuing  at  the 
same  time  two  writs  of  ca.  sa.,  one  into  Carnarvonshire 
the  other  into  Anglesea.  The  plaintiff  being  arrested 
at  Beaumaris  in  Anglesea  on  1st  November  1832,  paid 
the  debt  and  costs  to  the  under-sheriff,  who  thereupon 
let  him  go  without  consent  of  Morris,  the  plaintiff 
in  that  action.  Next  day  the  plaintiff  was  arrested  on 
the  other  ca.  sa.  at  Carnarvon,  a  few  miles  from 
JBeaumaris,  and  was  kept  in  custody  there  that  day. 
The  next  morning  a  person  from  the  office  of  the 
under-sheriff  of  Anglesea  brought  a  letter  to  Car- 
narvon, directed  to  the  defendant  Roberts,  stating 
that  the  plaintiff  had  been  arrested  in  Anglesea  and 

3p2 


release  mi  nc  naa  lae  aaot  ana  ctMti 
plaintiff  remained  in  custedj  till  tl 
when  the  defendant  Roberts  hnving 
sheriff  that  the  debt  and  costahsd  I 
into  his  hands  as  attorney  far  the 
the  plaintiff  was  discharged.  Xhe 
vonshire  liad  received  notice  on  thi 
and  custs  had  been  paid.  For,  t\tt 
urged,  first,  that  tile  plain^ff  shoulc 
the  ground  that  payment  to  the'sbei 
the  c&.  sa.  was  not  such  aatis&otion 
tlie  action  as  aqtliorized  hia  disci 
plaintiff's  privity  or  order,  Staw^. 
and  Taylor  v.  ij<uter(c);  andi  aei 
was  DO  such  evidence  of  that  Biali< 
ants  wliich  would  alone  auataia  i 
nature  (</).  The  learned  judge  eicp 
that  the  sheriff  of  Angtetea  was  not 
releasing  the  plaintiff;  but  «ft«r  r« 
whether  the  defendant  JZoi^r/s  ou^t 
the  plaintiff  on  the  9th,  left  the  qa 
them  upon  tlie  facts.  The  jury  foi 
no  malice,  and  gave  a  verdict  for  th 
ject  to  a  motion  to  enter  a  verdict  ii 


(■)  Scr  per  Buflrr  iiid  Hnik  St.,  t  B.  Ii  P.  3! 
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shilling  damages^  if  the  court  should  think  either  de- 
fendant liable  at  law^  after  the  jury  had  negatived  malice. 
A  role  having  been  accordingly  obtained  to  enter  such 
▼erdict  6r  fer  a  new  trial, 

J.  Jervis  and  J,  H.  Lhyd  showed  cause.  The 
discharge  of  the  plaintifF  by  the  sheriff  of  Anglesea 
befove  parking  over  the  debt  and  costs  to  the  defend- 
ant MoTfit  m  CMitisftiction  of  her  claim  in  that  ac- 
tioiii  so!  as^  to  make- it  imperative  on  her  to  sign  an 
authortty  to' die  sheriff  for  his  discharge,  was  a  volun- 
tary es^j^e ; '  ^Sbtekfofd  v.  Austen  (o),  Crozer  v.  PiUing 
«ilil'itfi0lch-^(i). '''The  mere  i«9t^zn|^  concurrent  writs  of 
esebUticM^'irttttolit  4U:rt;ing*on  them  both  at  the  same 
timei/lii  IM  illegal  i  JSodffJihs&n  r.  WaUey  (c),  Miller  v. 
Ih&netl{dy  ^In  Scheibel  v.  Fmrbaiu  and  another  (e) 
ir  vhi^^Mld^  that  ca«e  wodld  not  lie  against  a  party 
sttttig'^Mt'fll  capias  ad  respondendum,  if  he  neglect  to 
countemiand  it  after  payment  of  the  debt;  at  least, 
ittilebs  ibaKce  be  averred.  Now  it  is  hot  proved  6r  cab 
ilf^  kiferrM  that  aV  the  tithe  of  the  second  arrest  the 
dteibnAanU^  knew  that  the  ca.  sa.  bad  beenf  executed 
iM'A^^^^btvnd;  costs  paid  the  day  before  in  thcf 
flidjMiAlhgtotnl^tyy  hdr  coutd  th^ypreMimb  the  plaintiff 
t6%^*at'IbVgti'ih1dei^  circumstanced  Miibdnting  to  volnn- 
iary"i6beil|ie'.  ''Ni>  prck>f  appeatefd  tha:t  malice  was 
Mti^Mkiited'  by  these  defendants'  against  the  plaintiff, 
v^fae^eas'  in  Crdmer  v.  Pilling  such  circumstances  ap- 
Jiiared:  Th^ti  the  simple  question  was  that  which 
wta  seltiid  in  the'  negative  by  Stafford  v.  Austen^ 
VIZ.  whether  the  sheriff  of  ^Tiyfe^ea  was  an  agent  of  the 
plaintiff  for  receiving  the  money  sought  to  be  reco- 

(«)  14  East,  468.        (b)  4  B.  &  Cr.  26.        (c)  AnU,  Vol.  II.  174. 
(d)  6  Taunt.  370.  t  Marsh,  78,  6.  C.    Sec  9  Pri.  5. 
^e)  1  B.  &  P.  388. 


1834. 
Lewis 

V. 

Morris 
and  Another. 


CASES  IN  EASTE 

rered  on  the  ca.  sa.  ? 
"  to  keep  the  plaintiff" 
it  at  a  certain  day  at  T 
tiff  of  his  damages,"  ui 
'  plaintiff's  authority  for 

R.  V.  Richards  {Fol 
it  may  Im  usual  in  pract 
execution,  no  entry  of 
judgment  rolls.  In  M. 
that  mere  abandonment 
a  writ  of  fieri  facias,  « 
taking  the  defendant  in 
the  writ  of  fi.  fa.  wasrel 
the  ca.  sa.  by  taking  the 
cation  of  the  other,  it  be 
so  that  it  became  functi 
driven  to  take  out  fresh 
retumofthefirst.  \tiHc 
says,  "  There  is  do  dov 
issue  together  and  be  c( 
on  either,  no  award  of  < 
But  if  one  is  executed,  i 
before  you  can  so  enter 
Now  if  Imth  are  executt 
roll  must  be  that  both  v 
same  day,  which  would 
the  roll  in  this  case  wo 
into  AngUsea,  as  the  f 
and  then  of  another  ii 
plaintiff  was  secondly 
tention  of  the  plaintiff 
wrongful,  for  tbe  payme 
to  the  defendant  SoIh 

(u)  6T«uuL  R,  370, 
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being  wrongful,  il  must  be  presumed  to  have  been  mali-       1834. 

cious,  in  the  absence  of  any  circumstance  to  rebut  the        ,  ^^^ 

Lewis 
presumption  of  malice;    see  per  Lord  Tenterden  and  v, 

Littledale  J.  in  Crozer  v.  Pilling  (a).  [Alderson  B.  j^nJ^^nother 
The  jury  in  that  case  found  malice;  a  result  nearly 
inevitable,  as  Pillinf/,  after  havhig  obtained  the  fruits  of 
his  judgment,  refused  to  give  an  order  for  his  debtor's 
discharge.  Here,  as  soon  as  the  plaintiff's  attorney  (b). 
was  satisfied,  and  as  soon  as  the  jury  thought  he  ought 
to  have  been  satisfied,  the  plaintiff  was  discharged. 
Parke  B.  There  is  another  case  in  the  Common  Pleas, 
Gibion  V.  Chat€T8{c)y  and  one  in  K.  B.,  Page  v. 
Wiple{d),  confirming  Scheibel  v.  Fairbain.  It  was  the 
duty  of  the  person  in  custody  to  satisfy  the  plaintiff  that 
be  had  been  previously  arrested  and  had  paid  the  debt.] 

Parke  B.  (e). — It  appears  that  in  this  case  two  writs 
of  capias  ad  satisfaciendum  were  issued  at  the  same 
time  against  the  plaintiff  into  Anglesea  and  Carnarvon" 
Mtre,  as  by  the  practice  may  be  done.  The  plaintiff 
being  arrested  on  the  1st  November  by  the  sheriff  of 
Anglesea^  paid  him  the  amount  of  the  debt  and  costs, 
and  was  thereupon  set  at  large  by  him.  That,  accord- 
ing to  the  cases  cited  at  the  trial,  was  a  voluntary  escape 
by  the  plaintiff,  afler  which  the  sheriff  of  Anglesea 
c»uld  not  have  re-taken  him  (/) ;  it  however  happened 
that  the  next  day,  after  having  jpassed  into  Carnarvon^ 
sAire,  he  was  again  arrested  on  the  second  concurrent 
writ  of  ca.  sa.  It  appeared  that  on  the  evening  of 
tbat  day,  the  2d  of  November,  some  notice  from  the 

(a)  4  B.  &  Cr.  52,  34.  (6)  See  per  Cur.  4  B.  &  Cr.  «8. 

(e)  2  B.  &  P.  129.  {d)  3  East,  314. 

(e)  Isi  May  1834.  Lord  Lyndhurst  was  sitting  ia  equity. 

(/)  See  Ravtnscroft  v.  EyUs,  t  Wils.  295;  Feathentonhaugh  v.  Atkinson, 
Barnes,  273,  cited  by  Lord  Kenyan  in  Atkinson  v.  Jamesrtn,  b  T.  R.  25. 
See  Ciirter,  112.  Willes,  459.  2  T.  R.  172.  Allanson  v.  Butler,  Sid.  331. 
Dae.  Ab.tit.  Escape  in  civil  cases  (C). 


s^^fete8etf^bdld>  ydiidlebkilAiik  ^U'lrfUh^  dii'iPptaimiS^ 

and  Al^tiier  ^^^^'^^  ^dbamli^riMte  tidbfc^^tt^^^tyf  l^fUft^^i^lieve 
made  defendants  cannot  be  liable  for  tltb^ftttti'M^efly 
or  for  that  which  took  place  on  the  second  process, 

viously  Riven  to  the  creditor  or  her  attorney  of  the 
exetm(i^ii''6fldii^  ISrst:    nor  for  the   detention  after 


and  Page  v.  W^h^\)m^  ^Wsi^Ailfe^ft  lk%li^ 
tiff's  neglect  to  countermand  the  execution  of  {uocess 
even  after  paymenLof  the  deht_to.hirogelf  or  his  ageDt, 
does  not  make  him  liable  to  an  action,  unless  it  be 
proved  that  there  was  malice  in  so  doing.  In  this 
case  It  necessarily  Decame  a  questren  tor  the  jury,  wbe- 


thr^DlrKefd^iMda^  "fm^.^/^i^itm^'hT  nM#C|OSi||f#if» 

their  decision ;  for  the  disch%«g«uiC^t^.dJ)f^^iff  |^ 
place  as  soon  as  the  plaintiff's  attorney  was  perfectly 
^tis^0d  .tf>^t,th^>(firrtfpto<?ff3abfdflb^  in 


tq,^/  pUjinaffvbiWfielf^ ,  \ttftv^iaialifli^yB\pfcltJ^  ^ 

^^eaw.*%\Qwp\9B>Fft^^i^^^  t^  flffW» 

will  not  lie;  Hodgkimo^y ,  Walley  {d\^\^  ^99^er^e(;fi 

cited  to  prove  that  a  plaintiff  cannot  act  on  two  con- 

cu^Jfe»^l¥r^f,^,,fiy  |^  ^^1^^.  ^<jhe  same  time,  or 

on  one,  after  the  other  has  been  executed.     This  case 

charge  the  defendant  out  of.,qurt9Wlj5^  Wi^us,  .*^f^ 
arrest.  But  the  present  is  a  special  action  on  the 
case,  which  cannot  be  supported  unless  the  oounter- 

(o)  1  B.  &  p.  388.        (6)  2  B.  &  P.  129.         (c)  3  East,  314. 
(rf)  Ant€,  Vol.  II.  174. 


di/jiwi!Bf0tia«iYE^Rio«nrtfiiia^Mii¥i(r/  >  &i^ 


m§t9A  MT AqcM^oimI:  anr09t  of  the\pIaiiitUfl;or  of  .faAs  UBMi 

deVintioi^  ( ^fterr  it|!  ^hould  i  he  Aiund  to  hme  b^ei* .  wilih^  T  ^^ 

bddjliyi  it}^idefe^ftiH8iPii).iimUG^    motives*. .  .TJio  v. 

wfff^m^kmY^i  ^eijt  > fpufidt  bj  tbc'  jury*  this  rule  uiMt  ^^^^^^Ji^^ 

3ffT       .3')ilj:iiJ    /)fJ/IJ>,^Vu     '    •  .i       ;■  :      >  !'     .    tir.  )  ir'      r.M  .  ».i 
/(^  See  a  cue  where  a  pUiOtiflf.  was  held  not  to  be  past ive,  but  liable  as  an 

wfotfur  toe  act  of  bis  attorney  sageni  111  signing  juagmeni  against  a  detena- 

rfiilJ  nl     .-nioi.  •;■■     .'■•'.  ..    .  -   .!    ••  ■•     '..'.•.-,■..■ 

^  f         Walkebl  asmmt  Jones  and  Others. 

Y^'BrFiNV£/;'i>  S^cirnd  plea,  Chat  th^  plaiiitiff  did  wk  In  detinue,  a 
^i^d«Jv*r  the  said  goods  and  chattels  to  the  dtefend-  j^ff^aKd^ 
itett/^'Cfeiiard'SdeHftdrper^  '^    liver  the  goods 

rlt- :*.,!.  ....■'  lolhe  defend- 

'  antft,  18  bad  oa 

'"  fewa-iiYiil>mtRS¥'IC;B.— The  plea  is  bad;  for  the  5f°^j^^ 
cKUiti^t^'Mft  thif  bafltiieiit^  is  the  niattei*  material  to  be 
tt^^lM^'.'^That^ppekrs  from  Gttdiiafte  ▼.  HewMXb), 
%«a  fkxAK^tikv.Br6msaU{e),  Mi  Broblfi  AhHdg- 
%^i  tSeii  O^nto/pl.  50.,  AnkCkatiers  de  Terre^tLc. 
^:-43.}  thfei^' cit^d! 

;o  .  >fti'    .. «  ^     Ipi^  «riick  oat  on  paytaerit  of  ^sJt^. 

''^€WwiN  apii€««d  in  support  of  thef  plea,  Marisd  in 
^*rt3^f*^rbhhe  deiWiitlrer.' 

.  <»)• 'jftite,  V6I.  1. 44a.  (c)  WiUc»R.tl«. 


niurrer. 
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ISSd. 


All  increased 
poor-rate 
having  been 
assessed  on 
certain  pre- 
mises, an 


Priestley  against  Watson. 

npHIS  was  an  action  of  assumpsit  broughl;  bv  the  pki 

tiff  as  clerk  to  the  undertakers  of  the  Aire  and  Colo 

Navigation,  who  were  authorized  by  their  act  of  pi 

liament  to  sue  in  his  name,  for  money  had  and  rec^ivi 

appeal  against  .  "^ 

it  was  entered  by  the  defendant  for  the  use  of  the  said  undertakiej 
*l^!?"*!f^j      and  on  an  account  stated.     At  the  trial  before  d 

sessions  and 

there  respited,  HoD.  Mr.  Justice  Alderson  at  the  Lent  assizes  for  Yar 

shire  in  the  year  1833,  a  verdict  was  found  for  tl 
plaintiff  for  I63Z.  3^.  S^d.,  subject  to  the  opinion 


in  writing  of 
that  appeal 
was  given  to 
the  overseers 
under  41  G.3. 
(U.  K.)c.23. 
s.  2.     Before 
the  hearing  uf 


ii 


this  court  on  the  followins:  case. 

On  15th  August  18^,  the  overseers  of  the  ppor 

the  township  of  Brotherton  in  the  county  of  York, 
the  aopeaf  t*he  ^^^^"^  the  defendant  was  one,  duly  made  and  publish^ 
overseers  dis-    a  rate  for  the  relief  of  the  ppor  of  the  said  township, 
increased  rate-  ^^^^^  ^hey  rated  the  said  undertakers  at  the  ^um 
trha  oinoant       \50L  in  respect  of  property  of  the  annual  value  of  200< 
protest,  and      Against  this   rate  the    said   undertakers   entered 
possession  of     appeal  at  the  October  se3sions  1828,  which  appeal  v 

tne  Qisccess 

was  thereupon  respited  till  the  following  sessions  of  January  18£ 

On  the  15th  of  December  1828,  after  summpns  ai 
refusal  to  pay,  a  distress  was  didy  made  by  the  sa 
defendant^  who  was  one  of  the  overseers  of  Brotherti 
on  a  vessel  belonging  to  the  said  undertakers,  for  15C 
being  the  amount  of  the  said  rate;  and,  to  pr^Yei\| 
sale,  the  sum  of  163Z.  3^.  3^</.,  being  the  amount  of  t 
said  rate,  and  of  the  expenses  of  the  said  distress,  we 
paid  to  the  defendant,  being  still  overseer  of  the  po4 
payers  against  who  was  at  the  same  time  served  with  a  written  protc 
was  overseer     signed  by  the  company's  clerk,  and  expressed  to  be  ( 

at  the  time  of  • 

the  distress,  to  recover  the  surplus  as  for  so  much  money  had  aod  received  by  h 
to  their  use :  Held,  that  no  notice  of  appeal  having  been  given  to  the  oversee 
pursuant  to  the  statute,  the  action  would  not  lie. 


relinquished. 
The  rate  was 
afterwards 
reduced  by 
order  of  ses- 
sions, in  con- 
sequence of  a 
decision  of 
the  King's 
Bench.    An 
action  having 
been  brought 
by  the  rate- 
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behalf  of  the  undertakers   of  the  Aire  and   Calder        1894. 
Navigation.  "^^ 

Priestley 

V. 

"  1  do  hereby  tender  you  the  sum  of  150/.  for  which  Watson. 
yon  have  distrained  the  goods  and  chattels  of  the  said 
undertakers,  and  also  the  sum  of  13/.  3s,  3^d.  for  costs 
of  distress,  making  together  the  sum  of  163/.  3$.  S^d, ; 
but  I  do  on  their  behalf  hereby  protest  against  your 
right  to  recover  the  same  by  the  illegal  distress  you 
'have  made  ;  and  I  do  hereby  give  you  notice  that  an 
action  will  be  brought  for  restitution  and  for  damages. 
Dated  15th  December  1828." 

And  the  defendant  on  that  occasion  gave  a  receipt 
for  the  said  sum  of  163/.  3^.  3^d,,  of  which  the  following 
is  a  copy. 

**  Received  the  16th  December  1828,  of  the  Aire 
and  Calder  Navigation  (by  payment  of  J.  P.  S.),  the 
eum  of  150/.  claimed  and  distrained  for  by  the  town- 
isliipof  Brothert&n  for  poor-rates,  upon  the  undertakers 
of  the  said  navigation,  together  with  13/,  3s.  3id.  for 
costs  attending  the  distraining  the  same, 
in 50  0  0        (Signed)  E.  W,  one   of  the  over^ 

13  3  3i  seers  of  the  poor  of  the 

said   township  of  Bra- 


£1^  3  3i  therton. 

At  the  t/anuary  sessions  1829,  the  rate  was  con- 
nrmed  by  an  order  of  sessions,  subject  to  a  case  for  the 
opn^ion  of  the  court  of  King^s  Bench  (a) ;  and  whilst 
the  decision  of  this  case  was  pending,  viz.  on  27th 
March  1829,  another  rate  was  made  by  the  overseers 

(a)  Scf  Rex  v.  Justices  of  St,  Peter's  Liberty,  York,  4  B.  &  Adol.  342. 


^■piWHnr    itjesatpp  i«)i»rt|)>,»^e«Bfc(fc««  tb^isi|iae«iiinul 
^AW^-    of,  ia?0Q/..\ii^Q[wt,,wb^n«4e  >>tbe  Mdii  imdbi 

9)mli«!^fm.l^nbfM3DM«,«fv  jC4fi0>i  Btmtdii^ 

*flBy«i  bosa*^.;-'.!!  /iiorjcmj  nnqii  fojr.i  oiow  siaJr. 
,„  ,'  ,    ffwfifeidiiv'  iie»t'Saer,tHree  weeks  of  the 

■„1 S??^!  .,„„;.l    oil ,„,„.„.,.>:/■,., 

■v,ii.  .^  -jSlWiKwg  l-jri,iii,ilm-ilm*(f»(it!f.i!SR 

...„.,c-....    .,!'%,  ilmrir  5,l:>r<i««ililb"«.  *fiP'< 

oMtthe^eftifin  th<f*)«*iwwi^n*  iw»<lft«pw9be  <J#fen 
v^*lw  ^9  w^iPfm^shmSi  ^ftfivtlf^  Awl 

gniu»4r<>(MBo<4i)ig>jimfidw  m^..m^<Ktt*<mt 

:,\i  >io   ijiii   ,t>ii:n  liiSK  oilJ  ;jnij^^.]i'*i  bfiil  ^iiiba 


< 


\h  aitiiiiflrvaMM  Q'ttM  o»:t«Lfl/LilAM  ^^^  >  019 


Mkialiirahieoiof ^  tU?  ^tftAdl^^f»o^»C;^oM  CM^'^^Hid    ^^^^"^^ 

4f#%;(Mik  cif  <Ki^>^«<^nch  to'Mteh  se^irtA  caise^io  n^^ 
AM^^lf'tlidrTeli^f'^'the  *fm^;!h  aff  of  Sw^iilr  «Mr  s^ 
undertakers  were  rated  upon  property  assessed  af  th^' 
annua]  value  of  2010/.  Zs.  8d. ;  and  the  saic^.  under? 
taken  cpntinued  to  appeal  against  each  o£  ki^ph  rates 
iii'tiie  quarter  sje^sions.  A^t  the  Jflnudry  seai^ions  l&SO, 
die  a]^al  agaihst  therate  of  ^t£^t£5^  I82S  was  respited 
to  the  next  sessions,  no  notice  having  been  given  to  the 
i§itm^  6T'  4h^  otHefot  Ihff  King's  Bertch  of  Ttifntj^ 
tiMa'1829  li^reinbefore  nl^ntioned.  N<^fttfther  notice 
df  flIriKf  appeal  a'ppears  in  the  records  of  the  sessions, 
W^  ea&f  other  re^[Hte  thereof  daring  1830,  183i;  hor 
iMS^Aiie'^di9ter  sessibnto  1832.  At  Easter  sessiona 
MlS^'tlief  rate  of  the  1 5ih  AiiffMt  ISSS,  aitd  all  the 
ilMimq^eM  raites,  were  amended  by  redUdng  the  snntia] 
▼lila^t>f' tbef  rateable  property  of  the  said  undertakersr 
lApdMf^ltid  township  to  157.  16^;  Upon  such  redaction^ 
4w4l(iiiDiltlt  <if  aV '  th€f '  before«mentbned  tat^,  ^ayaMe 
by  iUe^fifiidi'  ntidett^kei^'to  the  t>vefseer^  ofBroihertan, 
nwi  Ifeft^Qi.  Oil  onty.  The  s^id^  teidettal^rs  made'  nit 
«j^plicitk/ti  at  the  \jrulf  ^sions-lSS:^  for  anjr  order 
dlfi^tifig  'the  0vier8eeir»  of  the  township  of  Broiherim 
M'tefiHid  to  the  «Aid  tmdenakers  thta'sinn  of  money  so 
pilAlp  (iie=  said  defendant  its  afbresaid,  deducting  the 
said^tttti'of  \2lAis.  6ef.,  nor  wto  iftny  entt^  maide,  nor  any 
proceeding  had  respecting  the  said  rate;  but  on  the 
10th  OtMcbtr  \99St,  tbefoUo^ng'tiotice  was  served  on 
the  defendant. 
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*■-'"-'  .|iie'to*iwiiipof  flro*jh 

Pmwtl.t  ^y^^  jnthe  W««.: 

WATioit.  ,  anci  every  lof'tbtimjBM 

i  "As  tho  eoJieitoPMWl I 

undettaken  «f'the'7iavi 
Cb  fr^  >  4ni '  the  i  wtistKidi 
he^(*;  dvmind  of:yctd'1 
imdertalocn  dw  «ua  of  : 
by  the  «aid'iindtvt«ken, 
dM'lSth  day  of.  Deoimbt 
oertedn  rsts  -or  aflseBeaifln 
AngustlS^i  for  and  ti 
die  'poor  of  the  said  towr 
assessed  upon  the  sftid  i 
cupiers  of  a  cut  or  canal 
Aire  vithin  the  townshij 
and  weirs, '  and  toHst  d 
charges^  and  expenses  o 
wurrant  of  dittres*  for  ti 
nrebouttlie  S3d  iwy-S/v 
and  «0al8  of  Senry  -Joi 
Richardaon  Ctirrer,  cleHi 
of  tbe  peace  in  and  for  lAi 
tb«veai>t  soch  euin  dnd  >*i 
the  said  >undertKk0ra  for 
and  asseesed  upon  diem 
the  said  township  of  Sro 
amended  and  rednoed  b 
in  and  far  the  said'jiben 
and  direction  of  his  maje 
that  behaK;  and  also  tHk< 
refuse  or  neglect  to  pay 
Joseph  Priestley,  at  the  a 


Prie»tlet 

V. 
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Wakefield,  within  ^x  days  item  4he  serme  hereof,  ian  IS34. 
apfiiicaftiDn  wiU  be  xMide  to  the  nest  general  quarter 
siteaiona  of  the  peaee  to  be  holden  for  «nd  in  the  said 
liberty  od  the  ^th  day  of  October  instant,  as  soon  as  Waikon. 
counsel  can  be  heard,  for  an  order  of  the  said  court  to 
baimadb  upon  you,  the  cburefavardena  and.  overseers 
df  the  poor  of  the  said  township  ef  Jiroiherton,  to  re* 
t>ay\«Dd  return  to  the  aaid  undertakers  :  all  such  sum 
fe^nd  sums  of  money. as  they  ought  not  to  have  paid  or 
been.chaif^  with  ;  and  also  to  pay  to  tbe  said  under- 
takers, or  their  said  agent,  all  costs,- charges,  and  ex- 
pcsusea '.occasioned  by  their  having  paid,  and  having 
beea  required  to  pay  the  said  sum  of  money  so  wrong* 
fiiliy  charged  upon  them  as  aforesaid,  io  respect  of  the 
S«id  rate  or  assessment  above-mentioned.  Dated  11th 
October  1832.  Samuel  Hailstone'' 


^The  said  undertakers  accordingly  made  an  appHca- 
tionatthe  following  Oc/c^^er  sessions  ISSS,  for  an  order 
divecting  theoverseers  of  the  said  township  of  Brother^ 
ion  to  refund  to  the  said  undertakers  the  said  sum  of 
■noDey  so  paid  to  the  said  defendant  as  aforesaid,  de- 
duetiBg  therefrom  such  sum  as  was  due  according  to 
the  aaid  amended  rates ;  which  application  was  refused 
bgr- the  justices  at  the  said  sessions.     In  the  years  1836 
and*  18137,  and  from  thence  to  the  time  of  the  distress, 
between  two  and  three  pounds,  but  never  more  than 
five  pounds  a  year,  had  been  collected  for  poor  rates 
Srom  the  said  undertakers  by  the  overseers  of  Brother- 
t4Mi  but  no  rato  books  were  produced  at  the  trial  pre* 
vioss  to  .^f^^.1828.    The  defendant  Watson  was  one  of 
lihe  overseers  of  the  poor  of  Brotherton  for  the  years 
1828,  1829, 18S0,  1831,  and  1832  respectively,  bat  with 
different  coadjutors  in  each  of  these  years.    The  town- 
ship €3^ Brotherton,  long  before  and  since  AuffU8t\92&, 
adopted  the  provisions  and  complied  with  the  requi* 


of  bis  receipt  of  the  money,  and  « 
the  action  brought.  The  flioney 
priated  by  the  guardian  to  the  fi 
relief  of  the  poor  of  the  towtuhif 
pended  before  13th  October  I83S 
the  opinion  of  the  court  ib,  whett 
circumstances  the  phiintiff  is  enti 
said  aura  of  163/-  'it.  3}(f.  or  i 
thereof. 

Wightman  for  the  plaintifT.  Th< 
Aire  navigation,  after  deducting  IS/. 
of  all  the  amended  and  reduced  ral 
recover  the  whole  amount  for  whi 
entered,  as  a  payment  made  under  c 
since  determined  to  be  illegal.  By 
c.  S3,  s.  3.  the  sum  at  which  any  p4 
a  poor-rate  may  be  levied  and  reci 
notwithstanding  the  person  assessei 
notice  of  appeal  against  such  rate  ft 
ever,  provided  that  if  any  person  aai 
rate  shall  give  the  churchwardens  ; 
notice  of  appeal  mentioned  in  the  at 
giving  such  notice,  and  tiQ  the  app 
and  determined,  "  no  proceedings  at 


*Wfirt?A , iftgftipi^^. . J?r«.yi4^d,  it.  ^  ^pe?  apt ,  excfspd  >  t^     W*wMi 
^^>SeflcH,fp  be  api^i4ed,ljy  redpcipg  U,  l^e  paijish 

■,U^^!'^!^}fr't  .^r.P'-.y^hyM^^  WP^y-*o,iM»?."gi^fi 

that  section  the  court  of  Ring's  Bench  has  held,^  tha^, 
the  appUcation  for  an  order  to  refund  must  be  made  to 

tfi(,^«^,  q^icu^  wlf i«h  ^ordered  t^e.ra^e  to.be  lowered* 
l^eifSfl^.fifa!^  thjfi  on  the . day . when  tb,e,  suifi  aoiir 
«p]uight  „tQ  bet  irec/»T|erftd ,  was ,  received, .  the . .  defendant 
p^  ft  pyei:  ^itthe  guardian  of  the  poor,  and  that  it  was 
upfiet}  io;,tb^,purpo^s  o(  t^;  p,9or,  rate  before  ISth 
QgtjX?^^,,  Tt^  jiar^iciflar.  inod^,P9i9te(|iPUt  by  the 

"W^i.»t.-'i^  JPWP^  .^iw«?.  «W»d  .from  jth^  .pr9pe/,^d»-. 
't^  l|9f!,|t\ot:!?eep..pw;8ued,...  4%r^p«  B.,  ^Tlje  court, 

^)5^«'ft.fiW.*?-M.'^9,.^Hfh?ffty..t?,..T?te  the. rate- . 
HW"^V^-,t?Ke'»..f!??t  .^^9P;^,it,^,a?lf.,t9,  ^^e  ,fe|^ipn^ , 

^f!«W(«^,9PRifftl  "W^H*  ?.\#ff,Pfttp,th^^,,thp  las^^^ffec- 

«»fi?oWtP..^,*??l  4!?^P«l^4!ft?f,.y?^hoilt  app^jj,  frw 
t^,^U8^cg8n(^^,, . I'qf;ke,B.  Thei^piiey  wa^, takep.fr^ip 

■f.S'fee4-tf.'4iA'ibi.'i4s.''-'  ■'-'••■■■■■   ''  ^•"' •'■■'•-'■  • 

^  Ate  It7-0«K9.'  c;'«d;'l(  V;  mJ  41  GM<S.  (iDi  K.)  «  «a  '•;  B.  "  to 
oiiipi<lnMiHiUNriffiBMt>ha*c.Mpl«isMtliC'i(aads;  Stbnam<m  JfvidM' 
,..afn.5!B,,^;AM«!(,  ,.        .,.,       .,.:'5 
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1^3^       the  plaintiff  by  a^seizifre  q£ goq(L^.ky  tl^s  ds&odAUt, 

\^'^y      which  was  lawful  at  thi^  timei.and  was  pa%l  Qver  to  tin 

«.  guardian  of  the  poor  ia  a  maqn^rwluieh,  bef<w^th 

Watsov/      reduction  of  the  rate,  ^yas  perfectly.  If^aL    Tft^  ^viiji 

notice  to  the  defendant  to  hold  the  money,  on  aocoiim 

of  the  plaintiff  does  qot.pre^nt  .tfa^  law  fit)mppei)i^tp|g 

The  guardian  of  the  poor  to  whoin  tl|e.  9K>nej  fu 

paid  by  the  defendant  had  no  right  to  retain  it.    Tij^i 

at  what  moment  did  this  sum^const^ute  po  im^  VM>W9 

had  and  received  by  this  defendant  to  the  use  of  the 

plain^ff?]  ... 

An  appeal  against  the  rate  was  made  in  time  but 
quashedv  and*,  the  raljfe  was  rConfinned  by  the;  b^ 
sions  (a).  If  the  sessions  had;  made  an  order  to  refund 
under  sect.  8.  it  must  have  been  dinectcid  to  the  over 
seero  of  the  po<Mr^  of  whom  the  defendant-  liasab«js 
been  one,  and- not  to  the  guardiim.  It  was  sufBcieiit  ftr 
the  plaintiff  to  show  that  more  than  2L  a  year  had 
never  been  paid,  in  prder  to  throw  ife  on  the  defionclMt 
to  show  that  he  had  not  leviedi  mere  in-  amount;  tbw 
the  last  effective  rate.  Feltham  ▼.  Terry  {b)  and  fKrtr 
kins  V.  Hewlett  (c)  prove  that  money  had  and  itBcdved 
will  lie  against  overseers  of  the  poor  to  recqver  money 
in  their  hands  which  was  levied  on  a  conyiotioil.  skioe 
quashed,  or  the  surplus  of  a  sum  paid  to  tbemibrtfae 
future  support  of  a  bastard  child  which  has  sinc^  died. 

Per  Curiam  (30th  April). — It  does  not  appear  that 
the  defendant  had  any  such  notice  that  the  navigatioa 
company  had  appealed  against;  the  rate,  as  is  required 
by  sect»  2  of  the  act.  Then  unless  the  overseers  were 
by  law  obliged  to-be  satisfied  with  less,  which  would 
have  been  the  case  had  such  a  notice  been  proved,  the 

(a)  See  i?rx  r.  Undertuhert  of  Aire  and  Calder  Kavigmtion,  4  B.  &  Cr. 
8i0. 
(6)  E.  13  Geo.  3.  (B.  R.)  cited  Cowp.  419.  Md  1  T.  R  SSf. 
(c)  1  Br.&B.  1.     See  «  M.ficH.H. 
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overseers  wer^  ehtitkd  to  levy  th^  l^hold  kmbunt  of  the 
assessment  6t  August  28tfa,  and'  V6re  then  compelled 
fey^'GlSJcfrs  act,  22  Geo.  3.  c.  83.  ss.  7  8c  8  (a),  to  pay  it 
crirer  to  th4  guardians  of  the  poor.  The  appeal  might 
IiaVe  been  entelred  with  or  without  the  notice  thereof 
tb'dife'  bvehiedrs  provided  by  the  act;  then  this  court 
is  not  to  he  left  to  conjecture  that  such  notice  waii 
^V^^fi  (ft).  '^U  defendant  not  being  therefore  shbwit 
lb  be  a  wrong-doe^  the  action  mtist  fail. 


..:,-  « 


1. 1 


Judgment  for  the  defendant. 


JSZis^'was  to  have  argued  for  the  defendant  (c). 

(k)  See  41  Geo.  5.  c.  9.  s;  t. 

(i>'Tbe  vBfbxt  im  4  Bar.  &  Adbl.  SIS.  states,  that  tke  appeal  againtt  the 

fl«^i«a«^enMl  at  the  Om^fber  leflNous  18S8,  and  retpited  to  the  Jamuary 

fniont  tQt9,  hot  that  the  overseers  of  Broikerton  bad  no  aotice  in  writinf 
■  ill-  • 

ni  the  entry  and  respite. 

'*(iy  ithe  pointk'  set  down  for  defendant  wiere— First,  The  money  was 
pM  H  Into  aa  overseer  of  the  township  of  Brotherkm,  and  by  hiai  im« 
■Mriiaielyt  .paid  over  to  the  guardian  of  the  poor  of  that  township^  pnv- 
tifVfX  to  Stat  fi  G€o.  3.  c.  83.  ss.  7  &  8.  Secondly,  that  it  did  not  appear 
tbat  the  distress  in  tlie  case  was  illegal.  (See  stat.  41  Geo,  3.  c.  23.  ss.  1.  S. 
S»  4.  anil  8.)  thirdly,  that  the  plaintiff  had  neither  proved  a  demand  of 
tli^'tMtttali'atid  copy  of  the  warrant  of  dntrese,  nor -that  the  action'  waa 
com^esoed  withio  aix  months  after  the  act  committed,  porsaant  to  the 
^V9U  MGeo.  f.  c.  44.  ss.  6  and  8. 
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Priestley 

v. 
Watson. 


I . 


3q2 


CASES  (lif  EABVlfiB 


DiBBEN  against  M 
Makque!<s  of  Angi 
Same  against  Pevi 


1,1  tw«.  actions,  T^HE  dvU  of  these  ai 
f "«  fo/ jj,  *nce  of  various  r^t: 

turbnnceof       HanUy  Common  wkl  « 


iaclu&ing  a  part,  and  the  other  in  treipnM 
taken  generally  for  the  ptnniiff,  inkjuct  to 
of  those  cnuws,  andof  uiiiither  anion  «f  Iri 
nil  aiilccedeut  caasei  of  nction  between  the  | 
the  defunduTits  hud Justibed  in  eoine  of  ih«ie  [ 

pemm  claiming  ri|^t  iircumninii  ttver  ihe  1i 
ence  liein^  declatid  lo  be  thtt  tlie  rigliit  fii  i 
secured,  and  rej^ululect  as  Cuncemed  the  pnri 
not  guiliy  was  plendrd,  nml  a  pvM  nonitnr  i 
rifchls  uC  com  moil.  In  ilie  titlier,  not^uiltj, 
cation  liad  been  pleaded,  though  no  issues 
ence.  The  arbntruor  oirardrd  for  ihB'plai 
common.  In  the  action  aftrwpaEs  which  wi 
anta  were  not  gDltl;  of  die  trespn^sA;  and 
awarded  that  the  plaintiff  had  no  caust  ol'  B 
not  funher  notice  the  other  issues,  or  speclf^r 
but  proceeded,  in  parsnnnco  of  the  leiVila  ofi 
award  the  ri^hu  of  thu  parties  in  thr  caus^ 
tain  woods  in  future.  He  then  directed  l)ie  | 
nction,  and  plainliO'  in  llie  two  ulhers,  to  pi 
and  award.  It  was  moved,  first,  to  set  asi 
with  ccrtaiiitj  disposed  of  all  the  maltera  rel 
the  plaiuiilToa  all  the  issues  joined  in  one  of 
Joined  on  rhe  plea  uf  not  t;uiltv :  .and,  thirdly 
rected  by  the  arbitrator  on  the  facta  state 
Held,  first,  that  the  award  was  hual,  and  sul 
twecn  the  parlies :  secndly,  that  ns  the  arbiti 
iiig  of  the  reference  lo  decide  on  each  iss 
which  justifii^  under  title  iu  H.,  who  had  ii 
was  not  bound  to  liud  an;  thing  reapectioi 
might  make  up  ilieioll,  as  ifthe  causes  had 
charged  from  trying  the  special  i^ue*. 

The  arbitrator  staled  tlie  fiillowing  fact*  fo 
verdict  lo  be  entered  accnrdin)>  to  the  decisici 
over  which  common  wad  claimed,  had  been 
houmt  Chiae.  lii  T7 Eliz.  Ibelord  beingown 
manor,  granted  several  leases  Ibr  «  thousai 
common  of  pasture  as  appurtenant  thereto,  (i 
in  the  mmiiier  then  accustomed  by  others 
mon  then  accustomed  was  fro[n  ISth  JUa: 
ofthe  woods  wherein  the  owner  ftom  time  ( 
wood  at  liis  pleasure,  and  which  he  was  ace 
serve  the   young  growth,   excluding  the  d< 
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In  the  third  count  common  of  pasture  was  claimed  on        ISSl*. 

Hanley  common  for  two  rother  beasts  levant  &c.  every      v-^v-^^ 

year  and  at  all  times  of  the  year,  as  appurtenant  to  plain-  ^, 

tiff's  messuage  and  land  in  Hanlei/.    The  fourth  count    Marquess  of 
,.,,.•  ^  ,       ,  ,  Akglesea. 

claimed   hke  common  for  one   rother  beast  and  two 

sheep.  The  ninth  claimed  like  common  in  Hanley 
ipoods  for  one  rother  beast.  The  tenth  claimed  like 
coiomoD  there  from  12th  May  to  22d  November  every 
year.  The  fifteenth  claimed  common  of  pasture  for 
one  rother  beast  in  Woodcott  common.  The  second 
and  last  actions  were  in  trespass  for  breaking  aiid  enter- 
ing certain  coppices  of  the  Marquess  of  Anylesea,  and 
breaking  fences,  whereby  cattle  got  in  and  damaged 
the  trees.  In  the  first  action  the  plea  was  not  guilty.  In 
the  other  two  the  general  issue  was  pleaded  (before  the 
new  rules),  with  a  great  number  of  special  pleas  of 
Instifieation,  claiming  several  rights  of  common  and 
pannage  over  the  places  in  question,  called  Hanley 
eiommons  and  woods.  Issues  having  been  joined  by 
the  pknntifi*,  the  three  causes,  and  '^  all  antecedent 
causes  of  action  between  the  marquess  and  the  said 
other  parties  or  any  of  them,'*  were  afterwards  referred 
to  A  Serjeant  at  law  by  order  of  nisi  prius,  a  verdict 
being  first  entered  for  the  plaintiff  in  the  two  first  ac- 
tions, subject  to  his  direction  whether  they  should 
stand,  and  if  so,  for  what  damages ;  or  whether  a  ver- 


all  commonable  cattle  f(»r  four  years,  after  each  cutting.  This  right  was  enjoyed  ^)y 
tite  grantees  till  the  disturbance  complained  of.  TKe  question  was,  whether  the 
owner  of  the  woods  could  legally  inclose  any  part  of  them  where  tlie  wood  had  been 
rut  down,  Ao  as  to  keep  out  all  commonable  cattle  for  seven  years  after  each  cutting? 
Held  that  he  could  not,  on  two  grounds :  first,  that  stat.  22  Ed.  4.  c.  7.  does 
BO€  apply  to  woods  wherein  rights  of  common  exist;  and  secondly,  that  35  Hen,  8. 
c  17.  8.  8.  only  extends  to  woods  in  which  there  exists  immemorial  right  of  com- 
mon, in  which  case  it  provides  means  by  which  the  space  where  wood  is  intended 
to  be  cut  may  be  inclosed  and  kept  in  severalty  for  seven  years. 

Where  by  an  order  of  reference  the  costs  of  the  causes  referred  were  to  abide 
the  event  of  them,  and  in  one,  which  was  not  at  utuc,  the  arbitrator  found  that  the 
pIsintifT  liad  no  cause  of  action  against  the  defendants: — Held,  that  the  costs  of  the 
plcftdings  followed  the  event  of  the  cause,  as  in  case  ot  a  nonsuit. 
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ISM.  diet  aluwdd  be  fitimd  k 
««-%-^  entered.  Tbe  third  « 
D<»»  pieu.  Tb«  «rbUfMor 
ManjMMof  to  be  the  13th  Jtfoy,  si 
*"*"■""■  be  intei»dedby  OU  JJ 
oidered  tbat  the  ubki 
of  common,  and  all  ot 
i^weoce*  in  relatiOD  to 
pleadings  in  the  cMwea 
tbem  such  rights,  or  an 
Uiat  the  coatf  of  th« 
and  of  BQ  mu^  of  the  i 
said  cawBbSi  ahoidd  at^ 
respectively,  and  the  n 
^ence,  and  aUo  tiw  oosta 
in  tkedifcrettcMipf  the. 
and  by  whom  and  ijn  wl 
paid.  J,  Saf^ii'iaa  ol 
■  claimiDg  to  hare,  Ti^tfl 
OD  the  conuDons  «t.[Wo< 
were  to  be  atlibo^.toi 
but  aueh  partieat  or  any  i 
subject  oi  liable  to  th« 
them,  the  parties  to  tb 
award  to  be  stadfi  nm 
basis  of  an  act  oC  p^rli 
regulating  tbe  etyoymei 
Lill  and  Peyton  not  t 
penae  nelativg  to  suoh  b 
beii^  declared  to  both 
and  tbe  extent  of  tbiBCQi 
cured,  and  regulated  ai 
■and  thereforeitwBBagn 
the  statement  of  tba  qui 
which  the  riglita  set 
claimed,  or  other  lechnif 
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tHiieh  oduld  pi^«<Mt  a  tleeision  of  the  oattscs  on  die 
Meyks>  shduild  be  taken  or  allowed.  Power  was  then 
givte-to  the  arbitrator  to  amend  the  pleadings,  and  to 
'Aiaifc  s|)iMia)  iacts  for  the  opinion  of  the  coufi;»  at  the 
t^iiMt  of  eidier  party,  or  at  the  like  request  to  set 
Hilt  €m  the  award  any  question  of  law  which  might 
'ftfise. ' 

'  In  Dibben  t.  7%e  Marquess  of  Anghsea  he  awaitled 
tivat  the  plaintiff*  bad  jnst  cause  of  action  for  the  mat- 
ttn^  in  the  thirds  fourth,  ninth,  tenth,  and  fifteenth 
teunts,  and  assessed  the  damages  therein  at  15/.;  di- 
t^e^ibg  a  veirdict  ibr  fdaintilF  '*  accordingly,''  and  for 
Ae  defitodant  on  the  other  counts.  In  the  M€Frquess  of 
Amfftofea  v.  Dihben  and  LiU  he  awarded  that  the  de- 
ibiiAants  were  not  guilty  of  the  trespasses  mentioned 
iit  the  declaration,  and  ordered  a  verdict  to  be  entefed 
Ibr  them  accordingly.  In  Marquess  of  Anglesea  y. 
•Pmftcn  and  others ^  he  awarded  that  the  plaintiff  bad  no 
feraae  of  acdon  against  the  defendants  for  the  matters 
ifi  tb^  declebration  in  that  cause  mentioned.  He  took 
M^'fl6tice  of  the  other  issues  in  eithto  cause,  nor  did  he 
'Mrtbdr  specify  any  mode  for  terminating  either  of 
them ;  but  proceeded  to  award  that  the  Marquess  of 
'iJtntfksea  was  seised  of  and  entitled  to  the  manor  of 
SatUe^f  in  the  county  of  Dorset;  and  was  also  seised  of 
'  ttild  entitled  to  the  soil  and  freehold  of  and  in  the  said 
Mnrerri  coppices  in  the  declaration  in  the  said  cause  of 
the  said  marqu^M  against  Dibben  and  LiU  mentioned ; 
'Atld'ako  of  aAd  in  certain  other  coppices,  situate  in 
4htt  B*id  manor  and  parish  of  Hanley,  and  named  in 
the  award;  and  in  two  coppices  called  jB.,  being  part 
of-^e  coppices  or  woods  situate  in  the  said  manor  of 
Hmkkyt  called  HanUy  Woods,  and  in  the  said  parish  of 
Banigy,  and  referred  to  in  the  said  action  of  Dibben  v. 
Marquess  ofAnglesea;  and  also  of  and  in  the  said 
commons  in  the  declaration  in  that  cause  mentioned, 
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Sr-v^N*  Hdhlitf  and  Wbodtm'i 
^'^"  nwatdea  arid idjiiagfeat 
MacqueMof  others  wtio  Ai&jf  b^  the  d 
■CLESE*.  ^^jjjjg  gj.  coppices  BQight 
pleasure~,'ftvt)lUiii&i0  t 
part  thereof;  and  trtjgfat 
8b  cut  d6#ii,  aM  -^icM 
beasts,  tbnitnoiiable'  o^ 
space  of  fbur  soccesslVti' 
preservatioil'&f  t'be  grt* 
thereon.  The  'arbltt^to 
and  alt  those  &c.,'had  rt, 
upon,  «nd  throdghotiH  H 
for  six  rdther  tt^abts'tifat) 
balves,  and  Bixty-tliVe^'iiI 
and  also  coihnif^  oF'jt&i 
woods  every  year 'fd^  the 
ners,  exeept  When  the  si 
be  cut  or  inclosed,  as's 
from  13th  May  to  2:^  7 
He  then  awarded  diat  . 
the  said  commons  and  ' 
public  ways ;  and  that  I 
other  right  therein,  exCe 
of  way.  lie  furtber  a 
those  whose  estate  he  I 
inessuage,  land,  and  pre 
Hanley  &c.,  containing 
pasture  in,  upon,  and  tl 
cott  commoTis  for  all  hi 
pigs  being  ringed,  lev^dj 
the  said  coppices  and' 
year,  except  when  the  s 
be  cut  and  inclosed,  as 
12th  May  to  2gd  Noven 


DlBBEN 
V, 


grdTvii^  UD  th^^aid  commons,  .and,  cariy  t^be  same  tp 

tbetwd  inew^uagiB  with  the  appurteqaiicea  to  \^e  spent 

herein  and  consumed  for.  necessary  fuel  thereon  every   Marquess  pf 

jwtr,  04  all  fe^sonable  times  of  the. year,  at  liis  free  will 

and  plea^re,;;a$  appurtenant  to  his  messuage;  aqd 

tbal  P^ton,  was  entitled  to  qo  other  right  in  the  said 

ivcipdfl  or  commoDSi  except  the  use  of  the  public  ways 

ther^.^  After  providing  power  for  the.  marquess  and 

^i^mers  &a  of  the  coppices  to  amend  and  renew  the  bank 

Had/lance  there  lately  made  round  the  aamci  and  that 

.tberoamnoosmgoded  shall   extend  up  to.  that  fence 

j(lfb«f»var; they,  shall  adjoin  it),  and  no  further j  he 

^wafdedi  that  the  marquess  do^and  shall  leave  open  pn 

:CMh.  aide  'Of  each  coppice  or  wood  which  shall  be  so  ii|- 

.Qloeed,:  except  as  hereinbefore  mentioned^  in. respect  of 

4fae  coppices  or  woods  inclosed  after  the  same  shall  have 

been/ cut,  at. least  two  unobstructed   ways«  at  convt^ 

iniept  distance^,  for  ingress  and  egress  to  and  from  the 

^|mii€^-to  be  .left  open  from  23d  November  to  the  11th 

^lAKsiy. (both,  days  inclusive)  in  each  year. 

ff  •  The  arbitrator  then  stated  the  following  facts : — The 

'jparish  and  manor  of  Hartley ^  and  all  the  messuages, 

'landsi  and  tenements  before  mentioned^  were,  from  time 

•  iiiiereof  the  memory  of  man  is   not  to  the.  contrary, 

.tvitlun  Cranboume  Cltast^  and  so  continued  un^il  the 

aaid  chase,  by  an  act  of  parliament  passed  in  9  G.  4.  (a), 

Jq  manner  and  for  the  considerations  therein  men- 

tioned^and  the  award  which  was  duly  made  and  pub- 

>lished  in  pursuance  of  the  said  act  of  parliament,  was 

.disfranchised,  and  which  said   act  of  parliament  and 

awfard  were  produced  in  evidence  before  me,  and  to 

•which  I  do  award  that  the  court  may  be  referred ;  and 

lurther)  that  in  the  17th  year  of  the  reign  of  Queen 

(u)  9  G.  4.  c  U.  privule  act. 
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1BS4.       Mg^ieih,  the?  lU^t  Hii^'^^l^*  JtMif^ifhttam']^^ 
Marquestftsf   gnd "ifoodr,  afiid whoMT^^^kte therfm*lfctt saiA'MAM 

AK6LESEA.  * 

cfAnffkseawow  hntint,  imde  Md  y^niftd  M^tM  iM 

of  the  ssifie  reisp^cfive'  iaesBt^g^  kMdsj''aiid*''M 

nents,  now  iidd  atid'occu]pSed  by  thte^teid  J9i?'lKh 

and  J.  S.  Pefftm  resp^csd^lyi  fbr*  the  lemn  «r  It 

yeans  r^pecfively  thence  next  ^enstuiig  i  IttUI  inMrti 

the  said  leased  Wcfrti  granted  aiid  devniscd  ^otoiMtk 

imsture,  as  apj^tafftefiant  to  the  said  prwaste,'  Yi^a^tu^ 

and  land^  respectively^  fer  ceitaSn^  vdthei^  'teiMsl- 

'drer,  and  iipoh'  this  «aid  woodA  tod  cisppkA^,  ti)  b6  fia 

ahd  etifoyed  in  the  manmer  thto  ^^c^iMlbtfeieillfy  taki 

liavhig  connnon  of  {Mrstix^e  hi,  trrer;  attd  tip6n  the  te 

woods  and  coppices  for'  the  'fik«f  doniifidtiaMe  eati 

And  farther,  that  Ae  said  p^rabM'  ifei<e  ^eii  aeei 

tomed  to  htfr6  and  enjoy  ebmnlofr  of' patstiire  fbr  1 

like  Commonable  catUe/in»  upon,  arid  dver  the  si 

woods:  and  coppices  every  year/id  and  uiMnifhisi 

12th  day  of  May,  and  ftoni  thence  fititQ  tlie  S9d  day' 

November  then  next  fbHowiti^,  exempt  only  anch  pai 

of  the  kaid  woods  wherein  tiie  bwn^r  o^  6<tetlpileT  tbert 

from  traie  to  time,  at  his  free  will  atidffleaMie,  c 

down  the  said  wood  and 'underwood  there  gro#{h| 

which  part  or  partsf  theredf  so  cut  down;  tihe  isaid  bwti 

or  occupier  was  accusttoied  to  inlclose^^ith  a  few^e 

preserve  the  growth  of  the  n^tWid  atid  ntidet^obd  therei 

and  thereby  excluded  all'beasts  tod  cattle  therefitM 

uiitil  the  end  of  three  successive  years  froin  Ait  dme 

such  cutting  as  aforesaid,  When  thef  deer  of  the  sa 

chase  were  'admitted  into  siibh  ccyppices  and  wood 

and  all  other  cattle  and  beUsts  werci  *  exdoded  ther 

from,  until  the  end  of  four  successive  years  from  tli 

time  of  such  cutting  as  aforesaid,  when  the  said  con 

nionable  cattle  were  admitted  iat  the  same  time  and  fc 
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llie;8aiiie  pieriodfr  a6  before  ihe  said  coppices  and  woods 

i4Pfer^  ^iit.  as^  aforesaid.  .  And^fuctber,  that  from  the 

tMepf.  Mieh  leases  being  so  granted 'bitherto,  the  said 

lefl9eea:ted'.86a]^ee»^  their  farmers^  tenants,  and  occu- 

^piem  of  the  aaid  premises  reepectiYely,  have  used  and 

.^IQpyed.tbe  siod  comnion  oC  pasture  in  the  said  woods 

and  cpppicee  in  like  manner.    And  in  case  any  of  the 

'  tfvperiar  ooiiurts  of  law  at  Westndmter^  wherein  the  ^d 

H|]ue#tion-of  law  shall  be  hereupon  raised^  shall  decide 

itb^jq[Km  the  said  facts  and  evidence  hereinbefore 

#Uted,.  tbat  the  said  marquess  is  entitled  to  inclose  the 

miid  ccqppices.and  wooda  so  from  time  to  time  to  be  cut 

tdown  aa  aforesaid,  and  exclude  therefrom  all  the  s^ 

cattle  and  beasts  for  the  space  of  seven  successive 

j^arsi  theu:  I  award  &c.  that  the  said  marquess^  and 

a^.otheni.w|H>;  shall  be  owners   or  occupiers  of  the 

.«|idrWoods  apd  coppices,  may,  at  his  and.  their  free 

."fflU  and  pleasure,  from  time  to  time,  when  the  same 

iqr  any  part  hereof  ^all  be  so  cut  down  by  him  or  them 

fm  afores^d,  inclose  the  same  or  such  part  thereof,  for 

tt)i^  space  of  seven  successive  years,  for  the  preservation 

j^ft^e  said  wood  and  underwood ;  apd  may  during  the 

|f(B;ven  years  eKclude  all  manner,  of  beasta  and  cattle 

4^reft9iP«  instead  of  for  the  space  of  four  years  herein- 

bj^^rarc^..  mentioned*    And  in  cas^  tjhe  said  court  shall 

4f^Gidei  .that,  .upon  the  said  facts  and  evidence  the  said 

,l9UMnqueas  is.  entitkd  to  inclose  the  said  coppices  pr 

i^opdf^ sq  frpm  tim^  40  time  to  bejcutdown  as^foire- 

^j^i  ji^.jCa^e  tlie  said,  wopds  and  coppices  sjb^ould  be 

l^n^^r^the  age  of  fourteen  years  at  the  time  of  their 

^iieingsp  cut  down,  as  aforesaid^  and  exclude  all  cattle 

a^,, beasts  for  the  term  of  five  years,  and  all  cattle 

j9^ept  calves  and  yearling  colts  for  the  term  of  six 

years  i  and  if  the  said  woods  or  coppices  shall  be  above 

tl|;i^  age  of  fourteen  years  at  the  time  of  such  cutting, 

then  to  inclose  the  same  and  exclude  all  cattle  and 
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1834.       bei^sts  therefrom  for  the  term  (height  years  :  then,  and 

^^^^      in  that  case,  I  do  award,  order,  direct^  and  determine^ 

v.  that   tlie  said  marquess   and  all  others  the  ownen 

Marquess  of    ^^^^  occupiers  of  the  said  woods  and.  coppices,  may 

at  his  free  will  and  pleasure,  inclose  such  and  suet 

parts  of  the  said  woods  and  coppices  80   from  tioM 

to  time  to  be  cut  down  as  aforesaid,  and  exclude  al 

beasts  and  cattle  therefrom,  if  the  sao^  shall  be  unde 

the  age  of  fourteen  years  at  the  time  of  such  cutting 

for  the  space  of  five  years ;  and  all  beasts  aod  cattl 

i]  except  calves  and  yearling  coks  for  the  apace  of  si: 

years ;  and  if  such  or  such  parts  of  the  said  woods  an( 

coppices  so  to  be  cut  down  as  aforesaid  be  above  th 

age  of  fourteen  years,  tlien  that  he  the  said  Marquei 

of  Afiglesea,  and  all  others  the  owners  and  occupiei 

thereof,  may^  at  his  and  their  free  will  and  pleasan 

inclose  the  same  so  cut  down  as.  aforesaid,  and  exclud 

all  beasts  and  cattle  therefrom  for  the  apace  of  eigli 

years  ;  and  in  case  the  said  court  shall  decide  that  tii 

said  marquess  is  entitled  to  inclose  such  or  such  pari 

of  the  said  woods  or  coppices  from  tiine  to  time  ci 

down  as  aforesaid,  for  a  longer  space  of  time  tha 

five  years  after  such  respective  cutting,  and  that  tb 

said  plaintiff,  in  the  said  action  brought  by  the  sal 

Henry  Dihbeti  against  the  said  marquess,  is  tiierefoi 

not  entitled  to  a  verdict  upon  the   ninth  and  tenl 

counts  of  the  declaration  in  the  said  last-nientionc 

action  :    then  I  do  award   &c.  that  a  verdict  be  ei 

tcred  for  the  defendant  instead  of  the  said  plainti 

'f  upon  tlie  ninth  and  tenth  counts  of  the  said  declaim 

■ 

\  tion,  as  hereinbefore  mentioned.      And    I   do  awai 

^  that  the  damages  of  the  said  plaintiff  in  the  said  las 

jj  mentioned  action  do  amount  to  tlie  sum  of  one  sliilli^ 

j  and  that  the  verdict  be  entered  accordingly.     An 

I  do  further  ^ward  that  the  said  nuirquess   do  an 
shall  pay  and  bear  the  costs  of  the  special  jurie;s  i 


''  1 1 4».Ai4iB0ft)W*a  Vex*  o^i Wi t tl«AM  iVl '  ■ '  '.  M 

^  <I«  MtcAricZuiWiterin  1888,  JJan^ii^  fcr  thd  Mat^uiss      ^'"'^'' 
«t'j4»^fc*MiAovid'lo set'liSitfe'flieki^afd, on tli6 ^oiihd    Marguijg ?f 
fbat'it*Wiis  riot  final,^n6t  haVing'dis^bsed  bf  the  matters 
rtifetredf  id  Mnr^ss  ^Anglesm  v.  TMiben  and  anottier\ 
d*t  ilrf  SlaiJAfe  i.P^t^n  mdoth&i.  '  Stecbnaly,  if  it  was 
fcefclBnal,  h^'thett'tnon^d  foehtet  all  those  issiifes  fortHlj 
HUll^tiesfi^  m  th^  fitM  atrd  second  actions,  which  were 
iJdt'  noittefed  by  the'  artrftrafor.     Thirdly,  he ^  objected 
iJWit^tiojtlAgiMietit  could  be  ^t^red  "on  the  roll,  a^  the 
litlriMtftor  bad  n6t  drd^red  any  ehti^  to  be  made  of'k 
^chergfe  of  Ihfe  jiiryas  to  thfe  issues  oh  (he  special 
|rfe^:  ■  He'  did  not  hotrever  admit  that  the  arbitrator 
ilBdiyK>w«r  tb  oWe^  such  an  entry  to  be  made. 
•iTh^ajSMavit  in  support  of  th^  motion  stated,  that  in 
ttUdiiy^  of  the- pI^As  in  the  said  actions  in  which  the 
^iil^quess  was  {Plaintiff,  the  defettdants  justified  the 
Allej^d  trespasses  under  the  authority  of  J.  Hardi- 
imtn,  wfro  was  alleged  to  be  entitled  to  various  rights 
'df  comiiion  o^er  the  coppices  and  commons  mentioned 
'%1'the  declarations;  and'that  oh  the  sixth  day  of  the 
''Aknd  reference,  the  counsel  for  the  defendants  in  those 
'  two  actions,  produced  as  evidence  of  such  rights,  cet- 
taiin  indentures  of  lease  and  release,  dated  24th  and 
'•2Mi    September   1700,  which  were   alleged  to  have 
-^beeti  found  among  the  deeds  of  the  said  J.  Hardiman ; 
'but  did  not  otherwise  in  any  way  attempt  to  prove  that 
"the  premises  or  the  rights  of  common   conveyed   by 
^tile  siaid  indentures  had   become  vested  in   the  Said 
"'J: Hardiman,    That,  with  this  exception,  the  case  of 
'the  defendants  iri  those   actions   was  closed  without 
-giving  any  other  title-deeds  in  evidence,  in  the  hope, 
'  IMI  the  said  defendant  believed,  that  the  parol  evidence 
giveii  of  right  of  common  of  pasture  would  be  deemed 
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dMBciefat'by  thie  iufbitrator  to  estafpsh  Vc&uin'' 
cbnkoir  of'  ^dt^'  fer  di'  thigu^  caamat^'hiU 

BfBttitt^of   Aat,  in  cbnseqtH^hcey  the  case  anil 'cTi&ndB  on  fl 
part  of  the  ifiarquess  were  ne:i!(t  wholly  gone  throuf 


DrmcK 


..-:J-. 


oH  the  suppbsitioh  aiicf  linders'taxidinff  uiat^the  ri^l 
set  up  by  the  sai^  defencfants  .was'^tenclba  ^'t|^ 
ehtSrely  on  Yeyancy  and'  coiichancy,'  and'  t)^at  no  mo 
deeds  wer^  to,t>e  giyeh  in  eviiience ';'  that .  it~  was' n 
until  the  ninth  day  olf  reference/  when  the '  nu^u^ 
cAiie'  and  el^dence  ^ere'  cibsed/  that  me  'counsel  £ 
the  defendants  produced'  knotner  deed  '^lon^g 
tHiberif  by  Which  berfiain  rights  of  coinmoii  ibr ,]&  Imutc 
ntiihbcfr  of  cKttll^  and 'she^p  were  cohveyea ;  and^& 
all  three  defendant^  then  enfered  into  iiirl^er  par 
t^timony/  lit  the''Coiic!usidn  6f  which  their  coii^s 
offered  to  product,'  and  in'  consequence  of  tn'e  obsenn 
tibhs  of  the  arbitrator,  did  produce  yahous  tide-deec 
ahd  dbcuments  of  Dt6ft^  and  £z*2t  by  'which  ceitiu 
liinited  rights  of  (iommon  were  grie^ted,  Whi^R  wi^i 
aUeged  to  have  become  vested  m  them  respectively 
and  also  produced  other  papers  called  evidences  of  till 
of  Per/ton,  the  production  aiid  prioof  of  wbicb  deec 
and  papers  occupied  the  greater  part  of  the  next  da; 
being  the  tenth  of  the  reference:  that  the  fact  of  tli 
U^spasses  which  are  the  subject  of  the  said  actions  i 
which  the  said  Marquess  of  Anghsea  was  plainti 
having  been  committed  by  the  said  Dihben  was  abunc 
antly  proved  in  evidence,  and  was  admitted  by  h 
counsel  in  his  reply;  but  that  many  witnesses  wet 
called  for  the  exclusive  purpose  of  endeavoaring  t 
prove  that  Peyton  and  LiU  had  not  participated  i 
them  so  as  to  render  them  jointly  liable  with  the  sai 
Dibben :  that  an  extract  of  the  award  made  by  P.  H 
the   commissioner  appointed   under  the  act   for  du 
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-i/j«f"?Fm7RYEARQF;wiLi;4AMiv^,  , 

^ranch^ing  Cranioume  Chase  {^  Geo.  44. c.  14*  Ft*)iQn 

ihi^2d^*  SepteTnber  1829,  was  guren  in  evidence  before 

l^e  said  arbitrator,  whereby,  after  reciting  that  George 

Lqi^d  Rivers  bad  died  after  the  passing,  of  the  said  act^   Marq^ei^  #f 

aod  had  given  or.  devised  the  annual  rents  or  sum^  of 

mqmey.  chai-ged,  as  by  the  said  act  is  directed,  to  be 

cparged  upon  any  lands  lying  within  the  limits  of  the 

aaid  chase,  together  with  all  powers  and  remedies  ior 

recovering  the  same  rents,  and  the  full  benefit  an4 

advantage  theiceof ;  and  also  all  suich  lands  as  should  pr 

might  be  set  out  by  way  of  satisfaction  and  compen- 

Mtion  of  such,  rent  and  rents  unto  certain  persons 

tll^erein  named,  and  tbeir  heirs,, to  certain  uses;  an^. 

the  aaid  P.  W.  did  award  and  dii:ect  th^t  the  several 

and  respective  annual  rents  or  sums  mentioned  and 

apecified  or  set  forth  in  the  schedule  hereinafter  set 

fbr^i,  amounting  in  the  whole   to  the  yearly  sum  of 

\ldO0U  should   be  for  ever  r^peciively  issuing  apd 

payable  to  the  said  devisees,  their  heirs  and  assigns,  or 

to  the  person  or.  persons  for  the  time  being  entitled 

to  the  said  estate  so  devised  by  the  said  George.  Lord 

RiperSf  from  and  out  of  such  of  the  respective  lands 

within  the  limits  of  the  said  chase,  being  respectively  of 

adequate  value,  as  were  mentioned  and  specified  in  the 

schedule  hereinaf!ter  set  forth. 
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1834.  Thsd  ibr  the  purposei  of  the  said  reference,  the  fi 

^-•■^^^       was  admitted  by  the  oounsel  fi»r  Pegfttm^  J^iU^  ^ 

!^^      and  Harditnan,  that   neither  of  those  ^partie•  W( 

Marquess  of   charged  with  any  part  of  the  said  rent-charge  of  18C 

Some  letters  from  the  defendant  Dibben  were  then 


forth  stating  the  committing  of  the  trespaaaes  by 

In  the  aflidayit  filed  in  answer  to  the  rule^k^ 
stated  that  parol  eridaice  was  giren  before  the  s 
arbitrator,  showing  the  exercise  of  r^(fats  of  conmion 
the  said  J,  Hardimam.^  and  of  dioae  firom  which 
derived  his  title  to  the  premises  in  reisp^sot  of  wb 
smch  righto  were  claimed  in  the  jAeadhigS'  hi  the  s 
actions  in  which  the  said  marquess  was  pkiiitiff;  and  tf 
aU  the  trespasses  in  the  said'  action -s^coiftdly  ah 
mentioned,  were  aBeged  in  thededaratibn  in  that  tteC 
to  hare  been  committed  in  five  named  coppices 
spectively ;  and  that  it  was  clearly  proyed  before  i 
said  arbitrator,  that  the  said  five  closes  adjomedJEiini 
comrnon,  and  that  there  has  always  been  a  certain  I 
or  border,  varying  in  width  from  aboot  fifteen  to  twei 
feet  and  upwards,  extending  nearly  round  the  s 
common  (a) ;  and  that  it  was  proved  by  the  witn« 
on  behalf  of  the  said  Dibben  and  Lill^  that  the  said  I 
or  border  formed  no  part  of  the  said  closes,  or  any 
them,  hut  was  part  of  Hanky  common ;  and  also  thi 
certain  mound  and  fence,  erected  by  the  said  marqa 
in  the  beginning  of  1831,  was  erected,  not  on  the  s 
five  closes  or  any  of  them,  nor  ranch  of  it,  if  any  at 
on  the  said  belt  or  border,  but  upon  certain  other  pi 
of  the  said  common,  near  to  the  said  belt  or  bord 
and  that  it  was  stated  by  witnesses  called  on  the  p 
of  the  said  marquess,  that  they  considered  die  said  I 
or  border  as  forming  part  of  the  said  five  doses 
spectively,  and  that  the  greater  psrt  of  the  said  moii 
and  fence  was  erected  upon  the  said  belt  or  bordt 
that  the  trespasses  alleged  in  the  declaration  in  I 

(a)  See  Stanity  t.  Whiu,  14  East,  SSt. 
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caiiae  •  secondly  aboTe-mentioned  were  no  otherwise 
pvoved  and -Emitted  than  by  proof  and  adnussion  that 
the  said  JDibben  had  made  gaps  in  tlie  said  mound  and 
fence  for  the  express  and  avowed  purpose  of  asserting 
the  rights  of  himself '  and  of  other  persons  dxuming 
rights  of  commoni  the  exercise  of  which  was  wholly 
obstructed  and  prevented  by  the  said  mound  and  fence, 
apid' which  mound  and  fence  had  been  erected  for  the 
aviowed .  purpose  of  obstructing  and  preventing  the 
eiy^ercise  of  such  rights  of  common. 

•  On  the  part  of  the  marquess^  it  was  contended  before 
the  arbitrator^  that  the  belt  or  border  above-mentioned 
fonned  part  of  the  coppices  which  it  adjoined ;  and  on 
the  other  side  it  was  contended,  that  this  belt  or  border 
fonned  part  of  HanUy  common,  which  it  also  adjoined, 
and  much  conflicting  evidence  was  given  upon  the 
question* 

The  .Court  granted  a  rule  to  show  cause  why  the 
airard  made  in  pursuance  of  the-  order  of  nisi  prius 
ahould  not  be  set  aside,  on  the  grounds  that  the  same 
iHA  not  certain  or  final,  and  that  it  did  not  dispose  of 
all  the  matters  referred  to  the  arbitrator;  or  why,  in 
The  Marquess  of  Anglesea  v.  Dibben,  caul  another,  a 
verdict  should  not  be  entered  for  the  plaintiff*  on  all  the 
insues  except  that  arising  out  of  the  plea  of  **  not  guilty" 
t9.tbe  dedarAtion;  and  why,  in  DibbeH  v.  Marquess  of 
4^lesea9  a  verdict  should  not  be  entered  for  the  de- 
fepdant  on  the  ninth  and  tenth  counts  of  the  declaration, 
aocithe  iwrdict  for  the  plaintiff*  entered  on  the  third, 
foiu^  and  fifteenth  counts  only,-  and  for  nominal 
dfua^ges,  wd  why  the  said  verdicts  should  not  be  set 
a^ide*.  The  court  also  ordered  the  rule  with  the 
preceding  affidavits  to  be  put  in  the  special  paper  for 
aigument,  and  that  in  the  meantime  proceedings  be 
stayed.     In  this  term 


1834. 

Dibbeh 

V. 

MarqtHAS  of 
Amolsika* 


VOL.  IV. 
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.  040  cASESrw  EAST?ji,Mii  aswf^flsy-pTf 

ISSi.  Bantow  for  tb«,MMiiu4«»,i»f  4?>ff^Bn|f(w^.^f;i 

^^'•''-*''      to «tate hisreucuv  for\«ettiffg  aaidg it% M^(fifi 

'"""      award  U  not  eniJ  *z  qn^twit^fiw-tb^  ^J^tRUffS 

'  UuqneH  of  dUposed  of  all  iJu  U«UitB  iop  ike,*fitiftfx  *gim>pt, 

and  i<i^  OF:  in  tbatagai)ut^tl)em^{)dr|Pq(f(^- 

latter,  the  award  that  the  pUintiffhad  Oji^f^a^Kp 

May.be  <utber  becmuB.tfaepIaiptiff  dJ4i1>rtjtnfVf  i 

pastes  laid)  ,or  becausa  the  dafi^d«i)j)  e«tBJ^h< 

^oneoftbejualifieatio^B.  X^^.tjaffw^^fi^^jw  troj 

actions,  after  altenM>teljl  JAuUfyutg  qfi,|^ei^p^ 

wt;up«.iou[th  title.in>,iSar4fui>a»(fl)>  ^fi^tf^/m 

jservwts  ,ui«everaii^&»  tcth^^efl^  aaHgqsfffg^ 

aIsq  produced)  1Mb  d<?(>umeJiMf;,t4f)f)  bq^r^,tbe^ 

tbsL^  lt«i>ad  IH)tj|«l:o«D«tlparty,jto^t)W(r«l|^rfW 

Buant  tft  itB  teniw,>i»o,«,to  beb9fjn4,ifflf  itffiiNefl 

.fifdeB  of>niBi  pnm»  tl^  tbsea  ca^s^  ly^fiTefesne 

^^ery  aptewdoDt. natter. itt'dU^^efif^j  r^^  i(.V 

;  .inpoctAIit|f«r,«Uiipa^»',thiat;eTifr3[,»s^ip  j^ 

nbouUiiwr  diwvedirfif,  -pot  «i4jr(^f,a«peif^ 

ffardirgan,  SQ  iar  »(t  to  «top,Hm4br^0^^a^ 
tlieirsuccesBorsfima  seating  up, bi4ingt)|s,«^ 
ownen  of  the  woods,  ibrAccttUD  settled  byitMi 
awarded  in  these. eainei.  >For  Outraatit,  Afattu 
■hows,  that  if  a  verdict,  had-  bent  found'  oq.du 
Betting  up  Hardiwtai'a  titleiit  mi^Ube  ptsadedi 
of  satoppelio  any  other  action  between  tb«Mine 
or  their  priviea  in  rsEpect.Df  kbe  same  iact-.« 
whereas, as  tbe  awscd-jtands,  Diihoi,  Li^  or. 
may  yet,  DnderiMirdMiaii,  juotify  un^Ur  acta: 
the  owners  of  the  wooda.  rOn  the  oUiOT'tlaad,  I 
award  been  made  on  these  issues,  finding  a  r 

(i)  /fanlfmiHi  wu  lOemiinli  ilalnl  la  be  owner  of  Mher  pt 

NanhyiialbeloneTDg  10  DiUm,  lifl,  or  reylea. 
1,1)  3  Eait,  316. 
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HartKman,  he  might  have  produced  it  in  evidence       I8S4. 
'  against  such  owners  ^  Hancock  y.  Wthh  and  Cooper  {a). 
'  The  importance  of  the  decision  of  all  the  issues  to  the 

parties  beinff  shown,  it  is  contended  that  they  had  a    Marqoew  of 

\  ®  •^  AmOLE8£A. 

light  to  have  them  all  decided,  whether  tried  by  a  jury 
or  an  arbitrator. 

[Lord  Lyndhurgt  C.  B.   Priin&  facie  it  seems  that 
if  diese  causes  had  been  tried  at  nisi  prius,  and  ver- 
dicts had  been  found  for  the  defendants  on  the  pleas 
of  not  guilty,  that  finding  would  haive  disposed  of  the 
'  spedal  iisfues.    It  is  now  said  that  a  jury  would  have 
been  cottipenable  to  try  each  of  them,  and  that  the 
aifntrktor  who  did  not  do  the  same,  fidled  ih  his  duty. 
Ini  Cossejfv:  JKffgons  {b)  there  was  an  avowry  (or  rent, 
to  ^ich  the '  pleas  in  bar  were'  noTi  tenuit^  and  riens 
ni'lunf^r.  '  The  first  *plea  was  found  for  the  pldntifi^ 
iM  it'#aA  hdd  that  the'  se^nd^bedaiiie- thereby  imma- 
iiMal, -and  that  the  proper  coulnse  af- nisi  plrius  would 
'have  %een  to  discharge  the  jurf  from  finding  any 
Verdict  on  it    But  as  no  verdict  at  all  bad  been 
'tateted-  da  the  record,   the  court  said   they  had  at 
^'^^iesent  no  jurisdiction,  and  suggested  an  application  to 
'Aejadge  to  direct  in  what  manner  it  should  be  entered. 
(It  wair  afterwards  entered  for  the  plaintiff.] 
'-'Tlie  general  issue  is  unimportant  while  the  special 
•^pka^r  raise  questions  of  right,  of  each  of  which  it  was 
-  tke  sole  object  of  the  submission  to  procure  a  settlement. 
<  The  Jury  are  summoned  to  try  every  issue  without  dis- 
'tiiieti^n^"  Can  a  judge  discharge  a  joryfi-om  trying 
•  AMJf  iHBue  which  is  in  his  opinion  rendered  immaterial 
-tty ^die  finding  on  any  other  issue?     In  Powell  and 
6tketm  V.  Somnett  and  others  {c\  in  error  in  the  Ex- 

(#}  1  Stark.  C.  N.  P.  347 ;  and  see  KifM§r%ky  v.  Orpt,  Doug.  517. 
{h)  S  B.  &  Aid.  546 ;  see  5  T.  R.  348,  3.  B.  &  P.  348. 
(c)  3  Bing.  381,  as  to  discharge  of  jur^'  by  operation  of  law  from  finding 
iiniDaterial  issae. 
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1834.        chequer  Chamber,  the  r« 
,,  tiSk  on  twelve  counts,  ai 

V.  eight  others,  without  adi 

SoTi"."'  »nt  of  parti...  The  j 
aHirmed  notwithstandine 
ferring  omnia  rite  esse  a 
motion  in  arrest  of'  jud 
record.  That  case  how 
was  a  necessary  requiatc 
those  circumstances.  [L( 
was  there  only  called  on 
such  objection  appeared 
failure  to  make  out  a  prii 
rize  a  judge  to  discharg 
defendants'  instance,  oth 
portance  to  them  and  tl 
suggested  that  Hardim 
from  his  not  becoming 
might  have  been  urged 
to  ascertain  it. 

Lastly,  liow  can  the  j 
the  arbitrator  has  not  on! 
of  the  jury  as  to  the  issut 
damages  being  ascertainc 
NorrU  v,  Daniel  (a)  the 
award  were  to  abide  the 
arbitrators  found  that  p 
action"  on  five  out  of  eigh 
of  the  other  three,  and  ai 
pay  51.  damages,  and  that 
be  had  in  the  action.  ] 
no  award  as  to  three  com 
rize  the  officer  to  tax  c 
award  could  stand-     In 

(a)  y  Bing.  SOT.      Sa  h  n  h 
liiirMbii,  fl  Ding.  IJ  :  ind  Eaiillry 
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defendants  were  entitled  to  judgment  on  some  of  the        1834. 
issues,  but  were  precluded  from  obtaining  their  costs       ^^'v^*-' 
on  them  by  the  form  of  the  award.     Wyhes  v.  Shipton      ^^^^^^ 
and  another  (a)  was  an  action  of  trespass,  in  which  the    Marquess  of 
general  issue  and  a  justification  were  pleaded.     Re- 
plication, de  injuria,  with  a  new  assignment.    Judgment 
by  default  on  the  latter.    The  arbitrator  to  whom  it 
was  referred  awarded  a  verdict  for  defendant,  without 
giving  damages  on  the  new  assignment.     On  objection 
that  on  that  account  the  award  was  not  final,  and  it 
being  argued  that  till  damages  are  found   the  court 
could  not  give  judgment  on  the  whole  case,  the  award 
was  set  aside.  Supposing  the  award  is  treated  as  valid, 
the  verdict  should  be  entered  against  Lill  on  all  the 
issues. 

On  the  special  facts  stated  by  the  arbitrator  for  the 
opinion  of  the  court,  Barstow  contended  that  in  Dibben  v. 
Marquess  of  Anglesea  the  verdict  should  be  entered  for 
tUe  plaintiff  on  the  third,  fourth,  and  fifteenth  counts 
only,  and  for  the  defendant  upon  the  ninth  and  tcnUi 
counts  of  the  declaration,  with  deduction  of  damages  to 
one  shilling,  pursuant  to  the  terms  of  the  award.     For, 
first,  by  Stat.  22\Edw.  4.  c.  7.,  the  marquess  was  entitled, 
as  owner  of  the  woods  in  the  chase,  to  keep  out  com- 
monable cattle  for  seven  years,  whatever  might  be  the 
period  of  the  growth  of  the  wood  ;  and,  secondly,  by 
the  statutes  35  Hen.  8.  c.  16.,  and  14  JEliz.  c.  25.,  be 
was  entitled,  as  such  owner,  to  keep  out  commonable 
cattle  for  the   different  times   pointed   out  by  those 
statutes,  with  reference  to  the  growth  of  the  wood ; 
but  for  not  less  than  seven  years  from  the  last  cutting 
of  the  wood.    The  opinion  at  which  the  court  will 
arrive  on  these  points  may  govern  the  entry  of  the 
judgment  on  the  issues  in  the  cause  of  The  Marqtiess  of 

(a)  Cited  from  T.  Peake*9  MSS.,   K.  B.  Sljit  Jannury  1834  ;  12  I..  J. 
91. 
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1834*       Anglesea  y.  JDibben  and  LilL     On  the  first  point 

^■^N-^      Edto.  4.  c.  7.  (a.  d.  1482-3,)  recites,  "  that  divers  i 

iBnE>      jects,  liavii>g    woods  growing  on    their   own  gro 

Marquess  of   within  forests  and  chases  in  England^  or  purlieus  ol 

same,  have  cut  their  said  wood,  because  they  mighl 

before  time  cope  (a)  or  inclose  their  said  groum 

save  the  young  spring  of  their  wood  so  cut^  any  h 

time  than  for  three  years,  the  same  young  spring  I 

been  in  times  past,  and  daily  is  destroyed  with  b( 

and  cattle  of  the  same  forest,  chases,  and  purlieu 

the  great  hindrance  &c.,  and  to  the  likely  destnu 

of  the  same   forests,  chases,  and  purlieus.**     It 

enacts,  "that  if  any  subject,  having  wood  of  his 

growing  on  his  own  ground  within  any  forest,  cl 

&c.,  shall  fell,  by  licence  of  the  king  or  his  heirs,  ii 

forests,  chases,  or  purlieus,  ot  without  licence  in 

forest  &c.  of  any  other  person,  or  make  any  sal 

the  same  wood ;  it  shall  be  lawful  to  the  same 

jects,  owners  of  the  same  ground  whereon  the  « 

so  felled  did  grow,  and  to  other  such  persons  to  w 

such    wood    shall   happen   to    be    sold,    immedi 

after  the   wood  so  felled,   to  cope   and   inclose 

same  ground  with  sufficient  hedges  able  to  keep  oi 

manner  of  beasts  and  cattle  forth  of  the  same  gro 

for  the  preserving  of  their  young  spring ;  and  the  ; 

hedges  so  made  may  keep  continually  for  seven  ] 

next  after  the  same  inclosing,  and  repair  and  su 

the  same  as  often  as  shall  need  within  the  same  s 

years.'*  Next,  35  Hen.  8.  c.  17.  (6)  enacted  by  sectic 

"  that  owners  of  woods  or  coppice  set  with  great 

above  S4  years  growth,  shall,  at  the  felling  or  wee 

thereof,  leave  twelve  of  them  per  acre  to  be  prese 

by  them  for  twenty  years  next  after  the  felling, 

(/i)  Qtucre,  nuiAiilttg,  einbunk?  See  Juhusoii'»  Diet.  txri.  Cop.  Coj 
and  M3U  Tjtrwhiu  aud  TymUU^n  Digcftt  uf  the  Statute*,  tilt.  Trees,  U 
{h)  Made  (>cr)K:tual  by  IS  £.7<:.  c.  ^26.  s.  3. 
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defendants  were  entitled  to  judgment  on  some  of  the        1834. 

issues,  but  were  precluded  from  obtaining  their  costs       ^^'v^*-' 

on  them  by  the  form  of  the  award.     Wykes  v.  Shipton       ^^^J^"" 

and  another  (a)  was  an  action  of  trespass,  in  which  the    Marquess  of 

general  issue  and  a  justification  were  pleaded.     Re-       kolesea. 

pUcation,  de  injuria,  with  a  new  assignment.    Judgment 

by  default  on  the  latter.    The  arbitrator  to  whom  it 

was  referred  awarded  a  verdict  for  defendant,  without 

giving  damages  on  the  new  assignment.     On  objection 

that  on  that  account  the  award  was  not  final,  and  it 

being  argued  that  till  damages  are  found   the  court 

could  not  give  judgment  on  the  whole  case,  the  award 

was  set  aside.  Supposing  the  award  is  treated  as  valid, 

the  verdict  should  be  entered  against  Lill  on  all  the 

issues. 

On  the  special  facts  stated  by  the  arbitrator  for  the 
opinion  of  the  court,  Barstow  contended  that  in  Dibben  v. 
Marquess  of  Anglesea  the  verdict  should  be  entered  for 
the  plaintiff  on  the  third,  fourth,  and  fifteenth  counts 
only,  and  for  the  defendant  upon  the  ninth  and  tenth 
counts  of  the  declaration,  with  reduction  of  damages  to 
on6  shilling,  pursuant  to  the  terms  of  the  award.  For, 
first,  by  Stat.  2S  JSdw.  4.  c.  7.,  the  marquess  was  entitled, 
as  owner  of  the  woods  in  the  chase,  to  keep  out  com- 
monable cattle  for  seven  years,  whatever  might  be  the 
period  of  the  growth  of  the  wood  ;  and,  secondly,  by 
the  statutes  35  Hen,  8.  c.  16.,  and  14  Eliz.  c.  25.,  be 

I 

was  entided,  as  such  owner,  to  keep  out  commonable 
cattle  for  the  different  times  pointed  out  by  those 
statutes,  with  reference  to  the  growth  of  the  wood ; 
but  for  not  less  than  seven  years  from  the  last  cutting 
of  the  wood.  The  opinion  at  which  the  court  will 
arrive  on  these  points  may  govern  the  entry  of  the 
judgment  on  the  issues  in  the  cause  of  The  Marquess  of 

,      (a)  Cited  from  T.  Veakc^  MSS.,   K.  P.  ^Ibt  /.i«ti(/ry  1834  ;  V2  L.  J. 
91. 
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18vt4.        of  sale  thereof  till  the  end  of  five  years,  nor  fron 

^J*"^^      end  of  five  years,  any  other  cattle,  bat  calves  and  ] 

V.  ling  colts  only,  till  the  end  of  six  years,  if  the  wood 

jj  Anolmea.    ^"*'®*'  ^^^  *g®  of  fourteen  years  at  the  last  fall,  or 

eight  years,  if  the  wood  was  above  the  age  of  foui 
years  at  the  last  fall,  &c.   Then  the  marquess  was 

j!j  pelled  by  statute  Hen,  8.  to  keep  all  commonable  < 

out  of  the  felled  coppices  for  seven  years  aftei 
fall,  for  that  exclusion  was  intended  by  the  act! 
the  public  object  of  preserving  timber  and  wooi 
suspending  the  rights  of  the  commoners  (a).  The 
therefore  apply,  though  the  subsequent  grant  oj 
Marquess  of  Wiltshire  to  the  predecessors  of  Di 
Peyton^  &c.,  contained  no  words  of  exclusion, 
can  35  Hen.  8.  c.  17.  be  called  obsolete.  By  29  G 
c.  36.  s.  1.,  reciting  that  the  general  provisions  c 
Hen.  8.  had  not  been  duly  put  in  execution,  ownc 
woods  wherein  others  have  common  of  pasture 
with  assent  of  the  majority  of  commoners,  inclos 
growth  of  timber  or  underwood  any  part  of  such  w 
for  such  time  and  on  such  conditions  as  to  recom[ 
as  shall  be  agreed.  The  subsequent  acts,  31  Geo. 
41.,  and  10  Geo.  3,  c.4^.  s.  7.,  regulate  the  recomy 

'i  I  to  be  paid.    The  protection  of  the  spot  while  it  rei 

woodland  is  all  that  is  here  contended  for.  [ 
Lyiulhurst  C.  B.  The  act  35  Hen.  8.  c.  17.,  whi< 
section  9  imposes  certain  restrictions  on  the  cuttii 
woods  by  the  owners,  confines  those  restrictions  to 
of  commons  existing  beyond  man's  remembrance, 
section  7.  In  so  doing,  the  legislature  might  have  i 

i  that  in  future  grants  to  be  made  of  commons,  arrs 

,  ments  would  be  made  to  protect   the   rights  ol 

owners  of  woods.]  The  object  of  protecting  w 
from  cattle  being  the  same,  whether  the  right  of  pa 

;'  claimed   rested   on  grant  or  immemorial  prescrij 

(<i)  Shcpp.  Toucli.  70. 
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Ofy^hi  tq  premail  in  either  ease.    Many  cases  show  that       1884. 

wbat  is :  dona  f^gainst  an  express  statutory  provision 

made  for  4h6  benefit  of  the  pnblic^  cannot  be  the  sob* 

j«ct  of  an  action  (a).     Id  Wet/utreU  v.  Janes  (b)  Lord    Mait^uess  «f 

-_.  A.MOLB8EA* 

34»M«r(2on  aaysj  /' Where  a  contract  which  a  plaintiflf 
seeks  to  ^nficMrce  is  expressly  or  by  implication  forbidden 
by  the  .sutute  or  common  law,  no  court  will  lend  ita 
assistance  to  give  it  effect."  Aii  to  ^  JSklw.  4.  c.  7^, 
il  waa  .qu^fltiQoed  in  Barrinffton's  case(c)  whether  a 
eomviooer  was  within  the  meaning  of  that  act.  Ach 
eording  to  Coin's  report,  it  was  held  only  to  extend 
to  owners  of  several  woods,  and  not  to  commoners. 
But  the  report  in  Godbok{d)  shows,  that  though  Lord 
Coie  SLiki  JF'OSter  J».were  of  that  opinion,  Warburton  J. 
held  that  statute  22  JEdw.  4.  did  apply  to  woods  in  which 
were  rights  of  .common^  while  WalmsUy.J,  rested  his 
judgment  on  other  grounds.  The  morquess  has  how^ 
ev«r  a<nght  to  stand  on  35  Heu,  8.  and  IS  JSUm, 
\^Parhe  B«  As  the  statute  22  JEdw.  4.  only  gave  .power 
to  tlie  marquess  and  his  predecessors  to  inclose  for 
their  own  benefit,  they  might  renounce  that  right] 


■  •  t 


M^Mfung  oontTL  It  is  clear  that  the  first  cause  is  dis* 
posed  .of.  The  next  objection  is,  that  from  the  arbitra- 
tor's default  in  not  ascertaining  the  rights  of  Hardiman, 
the  three  defendants  in  the  two  last  causes  may  again 
as  his  servants  commit  the  acts  complained  of;  but  the 
arbitrator  has  ascertained  all  the  rights  of  the  parties  to 
-the  reference,  they  being  the  same  as  on  the  pleadings. 

(a)  See  BeiuUy  v..  Bigmld,  5  B.  &  Aid.  535;  Langton  v.Hughu, 
1  M.  &  S.  593  ;  Law  v.  Hod»%on,  U  East,  300  \  Brown  v.  Dunean,  10  B. 
h  Cr.93;  Little  v.  Poole,  9  B.  &  Cr.  \9i. 

(b)  3  B.  &  Ado).  ?f  5. 

(«)  8  •Co.  Rep.  136.  Chalk  ▼.  Peter,  S.  C  See  Lord  CokB*»  preface  to 
tJic  8th  part  of  his  Reports,  p.  xxxi. 

(d)  Page  169,  nom.  Chalk  v.  Peter.  S.  C.  2  Brownlow,  289. 
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!  \  1834«       HatdimatCs  rights  could  in  no  way  be  abjudicate 

by  the  arbitrator^  unless  he  had  becoaoe  party  t 
reference  according  to  the  liberty  left  to  him  to  ( 
>.,  Marquess  of   \j^  Wykes  v.  Shipton^  the  issue  od  the  new  assigi 

•j  not  being  disposed  of  by  assessing  the  damagesi 

were  no  materials  for  a  judgment  of  the  court. 
\  here  the  arbitrator,  by  ascertaining  and  describin 

I  rights  of  common^  has  disposed  of  all  the  matt 

I  dispute  dehors  the  causes ;  and  the   verdict  fo; 

defendants,  on  not  guilty  pleaded,  made  any  not! 
the  other  pleas  immaterial;  for  that  result  i 
arise  from  the^  finding  that  the  acts  alleged  as  tres; 
were  committed  on  open  common.  Suppose  tlu 
action  of  trespass  against  Dibben  and  LiU  had 
tried,  and  that  the  jury  had  found  them  not  gui 
the  trespasses  alleged,  it  would  have  been  absu 
ask  them  what  their  finding  was  oa  the  righ 
common  set  up  in  the  special  pleas,  on  the  assum 
.'I  that  the  acts  of  trespass  were  proved  to  have 

l|  committed.    The  consent  of  the  parties  is  not  req 

to  the  discharge  of  the  jury.  If  on  demurrer  to  a 
which  is  a  bar  to  the  action,  the  plea  is  held  / 
judgment  of  nil  capiat  is  entered  against  the  plai 
notwithstanding  there  are  other  issues  in  fact  (a). 
[hovd  LyndJiursi  C.B.  If,  under  such  circumst^ 
as  these,  a  judge  could  not  discharge  the  jury 
trying  the  remaining  issues,  a  party  might  ti] 
v  rights  without  any  actual  infringement  of  them  hi 

occurred.  But  that  would  not  be  suffered.  The  j 
ment  in  Cossey  v.  Diggonsffi)  imports,  that  had  a  ve 
been  entered  on  the  issue  of  non  tenuit,  the  court  v 
have  entered  a  verdict  for  the  same  party  on  the  c 
issues.] 

The  plea  of  not  guilty  was  a  defence  to  the  w 
action.     Barker   v.   Dixon  (^c)  was  an  action  on 


(«i)  1  Saund.  U.  by  Wms.  80,  ii.  O  )  ;  S  id.  300,  n.  (3). 

(6)  Stated  bv  Locd  LyndhurU,  ante,  941.  (c)  1  WiU.  R.  U 


eme^  fbf  AMiM}eiiix:e  of  isomfnbii  by  Ihcib^re.    Tttd       1 834J 
gfibeyalJsirtie  1^^  pleaded,  with  a  (kpecM  ji^fiotftion 


niftder  k  -ciistom^  for  ebittmonm  to  indose  ad  libitoin;-  y. 

That  pfca  wiisf  proved'^  and  a  genera}  verdict  returtied    Marqatwof 

£br  the  defendant!.    The  court  refuSsed  a  tiiotion  for  a 

lifiw  triiA;  on  the  gi^nrnd  that  the'  plea  of' tiot  guilty 

ft''        *" 
amiildhave  been' found  for  the  plailhtiff9"dayingi  that 

where  several  pleas  are  pleaded/  each  goes  to  the 
iraoIe^fieScfairation,  and  if  any  one  of  them  which  abso* 
ittteiy 'dest^s  the  plaintiff's  attjon  ib  proved,  a  general 
UMi6t  ikihe  defendant  isf  right.  Iri  Btek  v.  K^ts  (it)^ 
#llere  It  conk  -of*  >rr6r  awarded^  A  vehirt!  de  novo -to 
try  tss^es^  ou' "which  (he  jiVry  had  found  no  verdict>  the 
pleii-oi^vrlncli  the  verdict  had  beta  given  was  held  to 
be iid'iaisirerfO' the  action.  =; 

"'  llLbrd  L^fidW^  C.  B.  All  has  in  facf  been  done 
t>y  tm  arbitiktor  to  enable  tibe  master  to  tax  the  costs, 
vi^iA  Would' -hav^  been  dono  it  nisi  |n:ius  by  a  aitnHar 
finding  of  a  jury  on  th^  gtaeMl  ksUe  only.  'For  if 
ihi^'had  been  discharged  from  finding  any  "verdict  on 
die  other  issues,' the  postek  would  take  no  notioa  of 
Wsit  discharge.  '  So  liere, ihe  arbitrator  being  dlenlae 
w&  the  other  issues,  the  situation  of  the  parties  is  the 
same.  The  question  whether  the'  arbitrator  was  bound 
to  decide  every  question  raised  on  the  pleas,  including 
the  justifications  under  Hardiman,  depends  on  the 
special  terms  of  this  submission.] 

The  order  of  reference  contains  no  directions 
to  the  arbitrator  to  find  in  what  way  the  issues 
Aotdd  be  disposed  of.  His  direction  to  enter  a  ver- 
dict for  the  defendants  meant  a  general  verdict.  Such 
k  findihg  by  a  jury  would  have  sufficiently  pointed  out 
the  proper  entry  on  the  roll.  The  jury  being  sworn 
to  try  all  the  Issues  joined,  it  may  be  right  to  tell  them 
that  some  are  become  immaterial;  but  if  that  form 

(a)  4  B.  &c  Cr.  69.    In  K.  B.  on  error  ftom  Ci  P. 
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1834.  should  be  omitted^  they  should  not  be  called  oi 
proceed  to  find  what  would  be  repugnant  to  their 
finding.  For  though  inconsistent  defences  ma; 
Man^ueBs  of  raised  by  different  pleas,  it  would  be  error  if  it  sb 
appear  on  one  part  of  the  record  that  defendants 
not,  and  on  another  that  they  had,  committed 
trespasses  (a).  The  submission  contemplated  thee; 
as  one  object,  and  the  rights  of  such  persons  as  si 
become  parties  to  it,  as  the  other.  Now  Hard 
never  became  such  party.  Then  the  arbitrator 
not  bound  to  inquire  into  his  alleged  rights,  or  to 
how  far  they  or  the  rights  of  the  parties  to  th 
ferencc  corresponded  with  the  allegations  of  the 
the  pleadings.  Lill  is  found  to  have  no  prospc 
rights  in  the  locus  in  quo;  it  is  therefore  said, 
had  the  arbitrator  proceeded  to  dispose  of  the  < 

j^  issues,  he  would  have  necessarily  found  that  Lill 

not  the  right  there  claimed.  But  though  LUl  ii 
not  retain  it  at  the  time  of  making  the  award,  it  cd 
be  assumed  that  it  did  not  exist  at  the  time  menti 
in  the  pleas.  [Lord  Lyndhurst  C.  B.  As  the  jur; 
found  that  no  trespass  had  been  committed  b) 
defendants,  I  do  not  see  that  Lill  is  differently  siti 
from  the  other  parties.  Probably  the  arbitrate 
ascertaining  and  defining  some  o{ Dihbcn  sand  Pej^ 
rights,  has  in  fact  found  and  afBrmed  some  of 
special  pleas  ;  but  he  has  found  no  rights  in  LUl 

^.!  is  contended  for  the  plaintiff,  that  the  arbitrator  sh 

have  applied  his  finding  on  the  special  matter  ol 
future  enjoyment  of  the  parties'  rights,  eo  noniin 
the  res|)ective  issues.  But  his  tribunal  had  the  pi 
to   decide   those    rights   generally.]       In   Jackso 

. '  Yabsley  (b)  the  court  say  that  the  award  is  sufBcien 

'i 

.!'>  (a)  Sl'c  un  this  subject,  Cum.  Dig.  til.  Pleuilor  (^S.  A'^^A 
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looking  at  the  whole  of  it,  it  ^appears  that  the  matter  ia 

determined.    Again,  the  award  in  th^hird  cause,  that 

the  plaintiff  had  '^  no  cause  of  action*'  against  the  defeodr  y^ 

Wits,  i^  sufficiently  certain  ;  for  it  must  be  inferredy.as  ia    Marqaes?  of 

Etaytlarv.  Ellis  (a),  that  the  arbitrator  considered  the  ^ 

Claims  of  both  parties,  and  awarded  sK^cordingly.     Nor. 

could  he  award  more  specifically,  no  i^ues  being. yet 

rfiised.     The  latter  part  of  the  case  is  narrowed  to  the 

construction  of  ^  Edw>  4.  c.  7.  Its  object  was  to  enable 

persons  not  licensed  by  the  crown  to  inclose  woodland 

within  a  forest,  chase,  or  purlieu,  after  felling  the  trees> 

without  affecting    crown   rights.      Barrington'b  ca$e 

confirms  that  view  of  it.     (The  Court  here  stopped. 

him.) 

Barsiow  m  reply.  Assuming  that  a  judge  or  an 
arbitrator  possesses  a  power  to  discharge  ^a  Jury 
from  finding  a  verdict  on  such  issues  as  he  may  deem 
immaterial,  arid  exercises  it,  the  fact  of  that  discharge 
should  appear  on  the  nisi  prius  record  ;  or  the  entry  on 
each  roll  would  be  as  to  one  issue  only,  without  showing 
the  result  of  the  rest,  and  it  could  not  be  sent  to  a  court 
of  error.  In  Powell  v.  Sonnett  {b)  it  was  p9ssible  to  make 
up  the  roll  from  the  nisi  prius  record,  so  as  to  dispose  of 
the  issues.  The  arbitrator  has  not  directed  the  officer  to 
alter  the  verdict  taken  for  the  plaintiff  in  the  second 
cause,  except  on  one  issue.  Then  can  it  be  implied 
from  the  award  that  the  officer  is  authorized  to  make 
an  entry  of  a  verdict  for  the  defendant  on  tliat  issue,^ 
and  to  alter  the  verdict  as  to  the  rest,  by  stating  a  dis- 
charge from  entering  any  verdict  as  to  the  others  ? 
[Lord  Li/ndhurst  C.  B.  The  question  is,  whether  the 
award  is  sufficient  to  show  what  the  arbitrator  meant  ? 

(a)  3  M.  &  P.  553.  (6;  3  Bing.  381. 


.188*.       if  ettor  was  teait^i 

•■  the  award  "  that  tc'fet 

Sot  the  deffendaata'undi 
set  1^  in'  their  pleai  f 
have  been  Iband-  by  th 
The  airf  prhis  t'eonrd  ) 
chaige  the  jiuyiVbm' ' 
hsoea,  or  the  dcnirttint! 
them. 

Lord  Lyndqujut.C 
general  finding  of  the 
had  notjicam^tted.^ibe 
^ve  beep  jw^p^  t^,] 
^e  otb^,i3suei,iexcep(, 
^fisfied  tbait  aa..^n^ 
the  referepcie!  purs«0Dt  I 
the.arbitratarwaa  pot  b< 
thing  respectii^  him,  v 
enter  a  verdict  on  the  f 
request  appears  to  have' 
has  substantially  disposf 
court  may  make  np  the. 
been  Cried  at  lusi  pnv 
charged  from  trjing  tl 
opinion  that  ^be  a<;t  22. . 
woods  in  which  rights  n 
reasons  given  for  Lord,  C 
case,  as  repor^  in  8 
afisveredi  though  it  ;ap: 
iurftm  J.  dissented.  W 
Marquess  ofAnglesea  or 
c.  7.  seems  to  haVe  been 
also  of  opinion  that  35  - 
by  section  t,  no  several 


.-«|uc1),th^re  h' JniineiiipTial  .right.qf,  canunon,ciU)  ta^       •188l>. 
„p1ace  in  order  to  iodose  it  before  foUSoff i  except  .pikler      ^■•^^^-'^ 
certain  regulations  minutely  detailed  in  that  sectiqa.  ^^ 

•  Section. 8.,  which  provides  that  that  part  so  severed,  Mtfi^^i^of 
blfjandedj  and  set  out  ''in  maimer  and  form  aforesaid^'' 
sl^all  be  sufficiently  inclosed  and  fenc^dj,  and  the  in- 
f^surekeptupfor  seven years^ also  impo^g  a.pe^^lty 
li^n  apy  beast  put  in  during  li^t  time,  is  jdf&tii)otly 
jQini.^d.to  the  woods  descr^bedin  seqtion  7.,  i,p.  to  tho^e 
^injTwhu^b^ere  has. been  common  from  ''time  out  of 
man's  remembrance/'  In  these  causes,  however,  t)ie 
commons  are  claimed,  not  by  prescription,  but  grant. 
^hisMl^^mnst  tberefbrd  be  tiis^haVged. '  '■   ^    '  - ' '  ' 

ior.p^iKKS  S.'^The  ^rbitrafbf  hits  i)}^«^lKk11y '  foftfri^ 
tHld^  rights^  <iifi]t^i«otiff  who  came  in  ai^'pshrtic^s  to  <He 
'^»iXlitetfta  pmrsiitot  to  Hs  tetiiti',  ahd  b^  dii^tMiSed  Irf 
<dO- Ite'  matl»r»  i^bstantMIy  in  ^|)bt^  betwte^h  the 
{MtttiMi  :  Eaeb  ]^r(^,^Iibw^er,  hM,  at'tb^tiiii^  6f  the 
t^i%ilc6,  alright  to  call  6n  the  arbitrator  to'  t^htet  k 
^rdksl  Mthe  remaining  issti^,  in  order  to  d^termiile 
Ae^Ctfstfr  of  thocte  isscres ;  tfdt  as  this  was  done  by 
^ilkmi  they  miist  be' taken  to  beiti  the  same  sltuatibh 
«^lf  tli6  jury^  had  been  discharged;  db  a  tri^,  ttoik 
^ing  a  verdict  on  those  issues;  •  Thelightb  of  'Bc^^ 
iNm^  tb  ^ommoii  cobid  not  have  tome  undeir^  coA^i- 
ttertttibn  ori  thes^  records.  The  result  is,  that  ih  The 
'M^xtquBBBscfAnglesea  v.  Dihben  oiufZt//,  the  defeAdahte 
y/Oi  have  the  general  costs  of  the  caiise  on  the  gerteMl 
kMe,  and  neither  party  will  hav^  any  costs 'bn  eitfac^i^ 
4ftJP  tbe  oHier  issues;  On  the  special  facts  stated  by 
ttearUt^tor  fbt'om  consideratioh, 'I  entirely  ^onctii* 
tiMi  the'losd  «hief  baroh*  on  both  points. 

,.  Bollard  and  QuRi^EY  B^SL  concurring. 


»'. ' 


Rule  discharged.. 


CASES  IN  EASTER  and  TRINITY  TER] 

In  Michaehnns  term  ISSl,  JBarstow  moved  in 
Marquess  of  Anfflesea  v.  Peyton,  Dihben,  and 
for  a  rule  to  review  the  taxation,  by  vhicb  the  m 
Maiquess  of  allowed  the  defendants  the  costs  of  all  the  i 
This  cause,  though  not  at  issue  at  the  assizes  at  v 
the  other  causes  were  referred,  vas  included  ii 
submission.  He  contended  that  the  costs  shod 
taxed  on  the  sanie  principle  as  in  the  action  ar 
Dibben  and  Lill.  Secondly,  the  master  allowet 
defendants  the  whole  costs  of  the  reference,  th 
the  verdict,  which  was  entered  generally  for  the  ] 
tiff,  was  only  altered  by  tbie  arbitrator  on  one  issue 
many  of  the  eiev«h  days  occupied  in  the  reference 
spent  in  ascertaining  the  rights  set  tip  on  the 
issues. 

■  ■  ■  .  ^  ■  . 

Lord  LYMOHimsT  G.B.  as  to  the  fi^st  point-^ 
cause  havings  anrivied  at  the  pleas/^a^  referr^  ij 
stage  of  H.  Tberi^he  agreement  is^^^tiafihe^M 
the  respective  cau^esy  and  of  so^u^  pff^e^e^sfei 
may  relate  to  tl^e  said.causes^  flo  al^f^,^b^  ev^t\ 
said  causes  respectively  ;*'  so  that  they  do  not  dc 
on  the  event  of  the  issues.  As  no  issues  existi 
this  case,  the  arbitrator  had  no  power  to  decide 
did  not  decide  any  thing  on  the  pleas,  but  adju 
that  the  plaintiff*  had  no  cause  of  action.  Tlien  a 
defendants*  costs  incurred  in  their  defence  must  fc 

On  the  other  point,  Manning  for  the  defenc 
said  that  the  ascertaining  the  commoners*  riglits  o 
reference,  took  place  principaHy  with  a  view  To  \ 
the  contemplated  act  of  parliament ;  and  thai 
arbitrator  had  awarded  all  the  costs  over  whic 
had  control  to*  be  paid  by  the  marquess. 

Harstotc  supported  his  rule,  and  ^itued  to  be  aU 


o     .    -  * 
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IN  THB  Fourth  Year  of  WILLIAM  IV. 


Ifae  coats  of  a  judgment  for  the  plaintiff  in  the  second 
cause  on  demurrer  to  the  sixth  plea,  the  record  being 

DlBBBK 

now  to  be  made  up.  9; 


,  Lord  Lyvdhurst  C.  B. — The  master  certifies,  thai 
be  aUowed  the  marquess  one  day's  expenses  on  account 
pt  that  part  of  the  costs  of  the  reference  which  applied 
tojnatlers  not  in  issue  in  the  causes.  The  award. of 
cost?  covers  the  whole. 

• 

f  .Pabu  B. — The  costs  now  in  question  are  those  of 
tjb^  pleadings  ojoLy ;  and  we  are  bound  by  tbe  order  of 
.|9eJkrenoe^  d^ectbg  tbe  costs  to  abide,  tbe  event  o£»  the 
causes.  It  might  have  been  made  a  part  of  that  order 
that  the  arbitrator  should  distinguish  as  to  these  costs. 
T[be  arbitrator  has  in  &ct  nonsuited  the  plaintiff.  The 
wb^tirator  should  have  been  asked,  to  award  to  tbe 
plaintiff  the  coats  of  the  judgment  on  demurrer. 

'  AtDERsoN  B. — On  a  nonsuit  all  tbe  costs  are  taxed 
kgafaist  the  plaintiff,  he  being  supposed  to  have  agreed 
to  that  step  instead  of  going  to  tbe  jury.    That  case 

« 

Resembles  the  present. 

Rule  discharged. 


Marquess  of 
Anolesei. 


Bazley  against  Thompson. 


ripHESIQER  showed  cause  against  a  rule  to  set  irregularity  in 
aside  an  interlocutory  judgment  signed  by  the  de-  appeannR^jya 

•^  *    ^  ^  ^  '         ^         person  who  is 

fc^dant  in  an  action  of  replevin.    The  ground  for  sign-  not  an  at- 
\pg  judgment  was,  that  the  plaintifl^  in  an  action  of  ^^^f  dL"^^^^^ 
replevin  removed  from  the  sheriff's  court,  appeared  by  entitle  the  op- 
one  Frank  Dickins,  who  was  not  an  attorney  in  the  £^  Judgment 
book  kept  at  the  ofBce  of  the  derk  of  the  pleas»  pur-  but  only  to 
suant  to  Reg.  Gen.  Mich.  1  Will.  4.,  but  bis  residence  aside  the  pro- 
VOL.  IV.  8  S  caadings. 


I 

1. 

■  i 

■     ! 


9. 

Thompsoh. 


96a  C ASQ9  ilir  f: A^9})fi^Br .  iUf Q  ^]jifJ(ilTiY  XERl 

1834  was  described  of  60  Nehau'Square.  On  inquiry  tl 
^'^'^'^^  ftnd  in  the  neighbourhood,  no  such  person  was  fc 
In  Hawkins  v.  £1^10(^*^9(0)  where  process  appear 
be  sued  out  in  the  napic;  of  Yqies  l)jr  JfaittreU,  pis 
ef  them  being  attorni^  of  the  courf,  iii  ^hich  i 
sued  OMt,  and  ZMttr^U  )iad  |ia.autl>)9^ty  j^QpLao;  1 
attop^eyto  act  in  )us.,iian)ey  (lift  projpeeduigs,  ivei 
aside,  with  costs  to  b^.  paid  by  Yat^.  upd  1^ 
Abbott  V.  Rice  (ft)  differ?  fyqm  thi^  c^gse. 


I  ,  •  .  ...■.; 


.  I 


Heaton  contri.  Though  ihjp  iifas  a^plear  irregul 
upon  which  the  QQur(  n^|gbt» .  pa  Q^o^q,  set  asid 
proceedings,  they  were  not  so  ,ips9.  iaptp  null 
authoricethe  signing  judgment.  ,Por  all,  that  i^ 
this  person  may  be  ifn.att09rn9y  of  tlji^  King*^  B 
though  not  on  the  rpUs  of.  this  court.  He.dtpd  1 
V.  Pribbkip)^    :•.-■.;  •..      ..r.   ,. 

Lord  tiYNDUURST  C.  B. — Application  should 
been  made  to  stay  the  proceedings,  for  fliey  cann 
treated  as  a  nullity  where  (he  party  appears  by  a 
w)xo  is  an  attorney. 

Parke  B. — How  is  the  client  to  know  tliat  h< 
ploys  a  man  who  is  not.  an  attorney  i  In  Wd 
Pribble  it  was  held,  that  a  bail-bond  should  not  be 
celled  because  the  attorney  who  took  out  the  writ 
neglected  to  take  out  his  certificate.  There  he 
liable  to  penalties  for  practising  without  a  certified 

Rule  absolu 

(a)  4  B.  M.  60S.  (6)  3  Bing.  1S2. 

(0  1  D.  «t  R.  215. 


m^iiti^Uktft:^^  ^fftH  'Action;  '^'SSfamlte^^atid  f^fintiemtnit  plea  of  the 
treV^Hinir  VUe  si^di^Ml  pfeai' '^TThfe  acitioh  t^3  coUmeinlinsA  ,„;i«»;^na  u.«m 
in  March  1832. ""  MWi  mUf  mM  ^dtiiiiih  J.  itm  pleaded.   The 


.     fv  rj  'X        ^  *  ' ,         "'     1  I,        an  admission 

dM8iia6lA'Mid^'^  ft  had  ttedf'^tilil^g  «  gO^  bit^' iVl'fl  by  the  defend- 


tlte'Wi/n^H^steit'certK*  whether  tfri^-dlfl  no*  atia;  ^ave  been  evi- 

^^tiif#s6Vfen  yy»i.*"^No  e^raife'^^'^ViWlk  dencetogo  to 

support  of  the  replication  to  show  that  the  debt  was  general  issue, 

contracted  within  six  years.  ,nor  was  the  time  ofjie*  ^^^^  *  *!®*^' 
^Vf.il   tiibOil'i  ki'^;JviTfi4f :  w      .il  .  ^  r^JL-U'' <->   »   T'lO^I        wasowinj; 

nyery  of  the  ^ooas  i^rtown  by  the.  defendant  to  have  from  him  t( 


nvery  ot  tue  ^ooas  isiti 

SyS^^e^  lira^i'^^ffiei^  p^f^  leani^4  Jiiilge  j!'^!?^!^''' 

ffiun  *,*yf»  Ci'-'^iq..  < 'v   •  ^^  ^.    r/T^,  vj^U   i;  j:    ^.r-^jh?*^  but  hedid  nc 

was  requested  fo  ask  the  jury  whether  the  cause  of  proves  ben 

_.•         J.  1        -        .  -u  •    •' '»  '   ■'^'"  ■'-  b-  'VV"  thedebtwas 

action  did  not  anse  more  than  six  years   ago?    He  contracted. 


directed  a  verdict  for  the  plaintiff  for  the  amount 

-£n£>  !)(],     £0174031.1     ^/'    t:lMli:i   l^H  f    -..<    \/'j1i    -    <i  ;j/i  '/   .^_ 

dfiimedi.witli  liberty  to  move  to  enter  a  nonsuit,  on  the 


No  evidence 
was  given  for. 


on  the  plaintiff 


irougnL    A  rule  having  been  obtained,  by  Uilauqra  to  support  the 
accorauigTy,  ^^^  ^^  his 

•>Tiji,-.i:     ;i..i:  replication,  by 

Balguy  and  Humjrey  showed  cause.  As  the  time  when  the  debt  was 
the  debt  was  contracted  did  not  appear,  the  defend-  contracted 

.  .  ,    wiihm  six 

ant's  expression  prima  facie  admitted  a  debt,  for  which  years,  or  that 
/he  might  legally  be  sued.     [Vaughan  B.  If  it  admitted  ^^l^^""^^ 

promise  was 
made  in  some  writing  signed  by  the  defendant,  so  as  to  take  the  case  out  of  the 
statute,  pursuant  to  9  G.  4.  c.  14.; — and  a  nonsuit  was  entered  accordingly. 

3  s  2 


/ 
Hemman. 

I: 


. ,  y^UGif iJS  B.  (a) ,  dfsljvpqd  hU  ju^gmeot.   This  was        18S4, 
aj^^Qfiqp  fxw  gopds  sold  an4  deliy^rf^;  tfe^  pleas  were;       ^ntfr 
tb^  a^eral  is^ue  i^nd  the  statute  of  limitatiojis.  actio  u 

npn  accrQylt(|iffi;9  sex.annps.  One  witness  was  called ; 
h^  sajdp  thf^t  having  bad  a  letter  from  the  plaintifTs 
ftjtorpejr  claiming  a  debt  from  the  defendant  he  carried 
U.to  him,  ^. The  defendant  said,  that  it  had  been  stand- 
^f^(.ia  gpo4,:biit»  .and  the  witness  could  not  under- 
(f^l^Qsi^y,  whether  the  defendant  did  not  add^  that 
itfj^ad  h^en  standing  for  paore  than  six  or  seven  years. 
NjQ^  plher  evidence  wa^  given  oi^e  way  ^Qr  tiie  othefj 
t^^^hpuFf when: the  demand  arose.-  The  learned  judge 
l^ilfj^jthen  palled  on  to  ask  the  jury  whether  it  did  o^r 
^Ipljn.p)!}  arise  more,  than  six  year^  before  action  brough^ 
^^f^iped'  1^0  do  ^o,  and  directed  a  verdict  fior  the  plain- 
^^,  .^^thf  le/ftve  to .,  m^ve  to  enter  a  nonsuit^  for  want  of 
mSirpa^tiye,  proof  by  the  platntiif  that  the  goods  we^e 
^eUvi^ed  within  six  years  before  action  brought.  Jt 
)^u..  I^n  argned  to-  be  incumbent  on  the  plaintiff  to 
Iffiow  positively,  that  it  arose  within  that  time,  as  the 
party  who  mauitaUi.s  the  affirmative  is  bound  to  prove 
it*  If  the  plea  of  the  general  issue  only  had  been  on 
t^^.l^ef^rd,  ^il^out  that  of  the  statute  of  limitations, 
|^^re..^p^^v,e  been  sufficient  evidence  to  go  to  the 
jl^iy,  f^sifm^  admission  of  a  debt ;  but  with  the  other  plea 
jO^.  tf^^  f  talute  on  the  record,  was  there  pny  evidence 
^goi][),wliicb.the^ury  .could  draw  the  conclusion  that  it 
jfj^O^  within  six  y^ars?  .  As.  to  thje  necessity  of  tl^ 
ll^rmntive  Joeing  proved.  Lord  Tenter  den's  act  9  G.  4. 
^.,1,4^  after  reciting  that  "  various  questions  have 
,ar}^n  in  actions  founded  on  simple  contrapt,  as  to  the 
.^qof  .and,,ejBect  ;of  acknowledgments  and  promises 
f^ere4  in  evidence  for  the. purpose  pf  taking  cases  out 

(a)  Lord  Lyndhurtt  was  silting  in  equity. 


CA8VA  yfiS^m^ 

of  U^v«PSf a^Db  pUbA 

b^9rM  MimM'atiiigfto'i 
different  in  circumstanc 

«*y  J?eWfln  wU»tsoe?#ri 
applied  to  the  £Mt«(^ 
tionofpaymeDt^which  « 
to  h4y«kQ)«40j,awitbeid 
the  circumstances  of  thl 
fisry  to  prove  the  affirm. 
the  plaintiff  has  not  don 


BoLLANO  B. — The  q 
not  imperative  on  the  p 
of  the  issues  joined.  B 
"  I  do  not  owe  you  the 


(a)  3  Y. 


WlLBT 


sttieb^rf^t^te  lli^'Mes  ^1^  allW  t6'te  f^orveted/'       ifisii 
Th^'^pIaihliflToi^ofrei^  pto(^dfiikif^tii^ton  that  the 

«»rita«f«AMi  iMtte^^butfiM  tbttWteoMdyiAeiJefe 
^OMIi^l^BiiUiff^lo  f»o^'  tb»ii§sM^hO'(«lif(ideftiMhHit) 

€|iif»i|i><)0wt^  jilaiiiftifiii  ifr  di^fiMt.tbe^MiiCucw  by^'«^ 
llMi^niricb^tf  oflferfedirtoiAer  td  Uke  a^icoMouti^ 
itJtirciiAd  HOC  iMire  tteen  adiAiysibki:  Ibr  siietr^h^j^^r^oMj 

IMbvd >«»b(dd^4Nri#(ttfte  awajf^ <he t^Im of^&^MiMiiA^ «! 
fitttobtioiig^  and  Ui  'leftve  tIkP  iM6»d^ Air  if 'dblyiSie  g^ 
Mftllaaaehaii'bedtilpleaddd;^  l^M^t 'tlf&  «iitaria0iM 
ptti^HA  iMM  ha(te  Mdn  aufBoiMt^^lriiiift  fe^le  evidi^^ 
oflit^Milaa  of  odliaiV'had  only  the  geMfUl -teiift' beM 
pliadtt4  »t8  uiHJkr  the  specml  plea^  ofthl^  atateiidi 
iMb  wfilten  evidence  -should  have  been  iipedaeMfor 
fUwiiff  to  take"  tbit^caMi  Ml  of  the  statule^  liieilSEitioito 
ittf^ttiottaBnev  presided  by  9  Geo.  4.  ei  14^^  andaethe^e 
ie^ndne-soeb,  e  tMmsoU  ntoli  be  entei^. 

}-'  Rulo  elMNriiite  accordingly. 


»       ■      !  ' 


.  '  .  .  •  i 

■     .  M  •  ■  ■        .  ■        't  '  ■    *  •  ■     ■    • 

•■•I.  ■  ■■  ■'■!•.         I>.  •  ,■-,." 


.'  J     ••    i... 
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96»  CASES  11*^  Bl^TER  and  TRiNIlT 

18S4^  .'■■'■■         ■■•■:    •-■■  • 

MELtoti  against  Babdeley  and  Another. 

IiiaiiRctiun      /^ASE.    The  first  coufit  p£  tlie  declaration  si 
foMn^iciimriy         ^^^^  ^^^^  plaindif  18  a  good,  -true,  aod  bithful 
and  without     j^ct  8cc^  and  hath  neivefi  b^ei^  ff uiltytof  poaebiiig  ot 

pmbable  cause  I       .  „     .  .1  ^  -  u     i» 

infurming  lawfully  been  guilty  of  a»y  'tr^apa$&  in  ceareot:  4M  g 
apiiiist  the       g^        ^^  ^1,^^  ^jjg  defendants,  contriting.  See.  oa 

plaint  I  It  tor  an  '    -^  '  ^ 

oifencc,  it  is  a  appeared  before,  one  J.>  iS.  :oae  of  -ihe  juatiees 
sSosav'iVmt  ^^  malicioudy,  and  ivithout  any  t«iuoniA>le  or 
the  plaintiflf      bable  cause,  caused  a  Certain  fiilse  and  sudicioii] 
coiw'icted^"f     formation  to  be  exhibited  agaiiMt  libe  plainti0i 
trespassing       ^i^^^  j^^  ^^q  plaintiff  did,  on  8cc«  unlawfully  coma 

on  land  in  ,  .     •  j    1    •        •      ai.      j        ^• 

pursuit  of  trespass  by  entering  and  bemg  in  the  day  time  1 
^ame,intl>e     ^      ^^  -^    common .  OF  pkce  of  land)    in   the 

day-time,  un-  ■  ' 

derstat.  1  Sc  2  sesBion  and  occupation  cf  ./>•  ^.  ^addeku^^thnt 
underwent  the  so^rch  of  game,  and,  upon  sttdi  /inibnntiti0n,'.in 
bentenceof  ously,  and  without  any  reasonable  or  probaUe.  o 
according  to  caused  the  said  J.  S,  to  grant  his  summons  fbi 
that  convic-     summoning  of  die  plaintiff  before  Ulm  the  oaid  ^i 

lion,  without  1 

appenlini;  on  &c.,  then  next,  to  answer  the  said  infoniiBl 
against  it  with.  ^|^^  ^j     defendants  caused  the  plaintiffs  to  bese 

in  the  time,  ^ 

and  in  the        with  said  summons ;  that  the  defendants,  on  the 

manner,  tK>int-         i*  -        1  1       -..t       ^  11  1. 

edoutbvsec-  maliciously,  and  without  any  reasonaliie.or  proi 
tion  44  ofthat  cause,  caused  the  said  ■/.  S.  wrongfully  and  illf] 

act* 

to  convict  plaintiff  of  suppnseil  offence  in  infoi 
tion  specified,  and  to  adjudge  that  ho  should  fo 
i^if  together  with  1/.  lOs.  for  costs,  and  in  dei 
of  pay  meat  be  imprisoned  two  calendar  months ; 
that  the  defendants  maliciously,  and  without 
bable  cause,  caused  the  said  J.  S»  to  grant  bis  oei 
warrant  of  commitment,  wliereby  the  constable  of  Si 
ftpon^  Trent  was  commanded  to  convey  the  plaintiJ 
gaol,  and  the  keeper  of  the  common  gaol  was  c 
mandcd  to  receive  and  keep  the  plaintiff  in  tlie  ; 
gaol  fur  two  calendar  months,  unless  the  penalty 


costs  should  be  sooner  paid ;   and  that  the  defendants  18^. 

inaliciou^j^^.,8^  c^^^usqcl   sai,^  |)ls|inUflrf  under  lyad  by  ^T^^"'^^ 

▼irtue  of  said  commitment,  to  be  arrested,  and  to  be  y, 

c«rtf%yedW'^ol,  ittd^tfi-oAgfiinytadtWAH  a^SSSthe     • 
Iiilii>:t^'WiM[it«3^dedwith€fQt  prbbA                  ftyr'two 

cdtenAA«:'tfMfAfa9/'frt'fh^  el^i^tldil  'o^  .7   .         ^ 
tbir  "{daintiifr^as*  dttiy\dtsiehtft^^ 

frcM-tbe^titd  gao);'-=' -■'  ■  ■^' ■'-'■' ■■■>  ■•■>  '>■'    v*  .      /"■.;;'^ 

.  The  «edoltd  «d6nt  staled,  thect  thfe  ddMdan(il/'c6il'-  ; 

trMtg  to' itrfobeiMiid/ d^  . 

bMiir^  tfOilMMiti^  an  offeMoe  f)UnishftM(e  t^^  ',. 

^rtlh  Ifltiritig^ointoitl<Ml4lTes]$ri^;<4«1n  the  thf(ifWa^ 
setiivt  m  tbtt  flrslioouR*^  attd  tbiit  defemlant^^iMi  the 
IttUnentbned* '  charge  |diAicnowly/Md-'^ifeh^ 
iMible  caube^ procured  J^.  &'4q  grants  irArrant  of  eMi^  .;'i-..i> 

OMii^-wbMby'&c.^^as' in  frill  dtatft>-^^  ^         ' '     I;' 

VT&ini  eoodt.  That  defeiidaiit^j  oii  ITtfa  April,  witL» 
Ibfottlyi >«lid  without'  probaUe  6uise,  probiired'^tbe 
iJhilntifftb  be  arf^ted' utidei*  and  by  virtue  of  atibthe^ 
wMiteat-6f  comtoHment,  whereby  the  keeper  of  the  gkbt 
icMf06Mnianded  to  receive  and  keep  the  plaintiff  iki  bM- 
tfCtttody '  fbr  two  calendar  months^  unless  tertain  sutiis 
of  money,  to  wiV  ^.  and  tl.  l(fe./ should  h^^66het 
pttid;  And  that  Uie  defendants  malitiMdy,  and  without 
pn^obable  cause,  procured  the  pliiirttifF  to  be  ittipri^ 
sMed,  cinder  and  by  virtue  of  thetnid  warrant/ for  ttr6 
cidendsr  tnoniths^ 

'^Odrth  eouttt.  Thia  the  ddendaMS  contrivihg,  ftlcJ* 
M  kfolreeaid,  procured  the  f  l^intlff  td  Bd  ubUMhIly 
iiiB|>i^ned  &».  and  on  dii:,  wrongfbllyy  inOi'  wkHdut 
any  probable  cause,  charged  the  jiitrintifTHMth'  bavtojg 
cbtnmitted  a  certain  other  ofibnce  punishable  by  law, 
to  wir/ai  trespass  (as  in  the  first  count),  and'  up&n 


fembnts^f  QbdcRKjkod  'byr '^itt»^  Q^lMleb-^«totititiil«^/     ;      ^  r  .i 
idUaAfffote  whm&i  alidlfopH^df^d  l(ai^  in  flf  W 


■  I 

■i;  ■  i]-. 

-II. J- J 


964  CASE/S  iM  EASTER  AND  TRINITY  T£I 

1  J34v  such  said  la»t  charge  &c.  wrongfuUyp  4ind  widioi 
^^^v"^  bable  cause,  under  and  by  virtue  of  a  certain  « 
Muuia      Qf  commitmenty  caused  the  plaintifi*  to  be  arrest 

Baduuev     imprisoned  for  two  calendar  months, 
aua  Auother.        ^^  ^^^^  ^j^j  ,j^^^  ^   Par*  J.,  at  the  hist  5£ 

shire  assizes^  die  pUintiff  was  nonsuited,  on  the  ( 
that-  as  there  existed  a  convktioa  aigainst  him 
1  &  2  TF.  4.  c.  32.  8.  SO.  for  trespassing  on  la 
the  day-timCf  against  which  he  had  not  ap 
pursuant  to  s«  44.  of  that  act,  the  action  would 
as  the  prosecution  agwist  him  could  not  be  sh 
haTe  terminated  in  his  favour. 


Ghreavea  moved  to  set  aside  the  nomuit,  i 

ground  that  as  the  proceeding  oomphiined  of  i 

licious,  was  not  civil  but  criminal  in  ita  nature,  i 

had  decided  that  in  order  to  maintain  an  acti 

originating  it,  it  must  be  shown  ta  have  tenni 

He  sought  to  distinguish  Maiihews  y.  Dichem 

and  Whittporth  v.  HaUiJb)^  on  that  ground. 

being  a  criminal  proceeding,  there  was  no  mat 

for  had  there  been  a  refusal  to  convict^  the  pi 

could  not  have  proved  that  refusal  in  an  action  a 

him  for  trespass.    He  also  cited  Smith  v.  Rvmum 

and  other  cases  collected  1  Stark.  JEvitL  SS5,  6,  i 

to  show  that  the  conviction  could  not  be  evidei 

favour  of  the  defendant  in  this  action,  for  it  w; 

tained  on  the  oath  of  one  of  the  defendants. 

The  Court  {d)  intimated  a  strong  opinion  aj 
granting  the  rule,  but  deferred  pronouncing  upq 
motion  till  after  learning  the  prcdse  natiu*e  of  tb 
dence  adduced  from  the  judge  who  tried  the  c 

(a)  7  Tuuiit.  399.  <^)  2  B.  cc  Adul.  696. 

^c)  1  Camp.  9.  (W)  Vaughan,  Bottatud,  aod  H'ttfian 


^ 


^dffriiSQyby  ■    .  «'■ '•i;r-.)     -i  '-r.   «'■''•    ■'■>».'.•    .«'.■■ 


Vaughan  B. — TfaM-'Eiinie-th' itfMi^  BAi>i>ELrr 

ftnd^fit^  fin;  Bidiciously  Md  Witbont  pMkabli  cMse  «<^^"<^^^- 
l^fiqg«jaaSniiiriiia4wntibeferer  i  JmigiftriUte'  ngftinst  the 
^ffintifl^'aiidt'.cttwag''laam'«^  W-impriB0ii6d-tber6i(Mi.r 
TBbeJjdefclarmtigii'' haying  sel  diil  die  •ominons  and-  i 
4aktkpfm  undAAe  giim^act  1  &»  IT.  4. c  89.  g.  S(K; 
dlfcged,Jdiat^a'ptiiaky>4nd  ^eoM  were  koposed  b*f  the 
'MQfkitilHi^lbtfitfadjiuup-iMijrttM  wfaiefa  the  phbtiff 

was  committed  to  prison,  and  kepi  jneustedy  there  for 
two  months.    The  action  was  not  brought  agamst  the 
dcfieodai^t 'fort  any  ofat  dene  by  him  i»:hia  character  as 
aAMagb&rat^hiit^|o««jm^W)iidy']^ynig  aa  infbnnatioQ 
wilhoiA  reaaeoable  or  t»obable  wutoc    The  plainliff't 
^aknseliia  the  eoime  effaiseasey  after  having  exaniaed 
etaftiwitiieBsest  ^v  inlemipted  hy  the  atateaient  of 
t(b9  -><oaBset  foi^  tbe>4efeibdaiit^^^tlial-  tiiey  cocdd  ptdi 
4iiM  a  otaf  iotipa wider  1  &  9  VPl'4.  e^  8SB.  Ibr  txespasa* 
Ingb^fnirauit  of  ganMif  which  ael  bating  been  apf)ealed 
l^aiDi^piirBmoit  $0  seetibn  44  of  the  act,^  afforded  a 
aaiielvpT&  answer  1o'  the  eharge  of  nafiee  and  want 
gf>probabie  caase  fyt  the-  infonrmattlon«    The  pfadntiff 
nfMvnnnsirited)  en  the  ground  that  he  ought  to  have 
^pealed^withiQ  the  time*  limited  by  seelL  44^    We  are 
o^opiQioft  that  to  support  this- action  it  was  necessary 
that  there  dioald  hare  been  pvoof  of  a^prosecutioai 
which  had  been  discharged  and  put  an  end  to,  and  also 
ofwant  of  probable  cause  and  a*  damage  sustained  in 
coteeqasnoe  of  the  prosecution.    The  declaration  eon- 
tains  eonnts,  some  for  causii^  the  plaintiff  to  be  com- 
mitted)  and  others  for  causing  him  te  be  lurreated ;  but 
all  substantially  state  the  same  cause  of  action,  and 
the  simple  question  is,  whether  this  conviction  un- 
reversed must  of  necessity  be  an  answer  to  the  action, 


Mel  LOB 
r. 


I. 
I 


Om  CASI£i|M  OSiiSTfiR  ahd/TRIiNITY  TEA 

18ilj4.        as  showing  probable  cause  for  laying  the  infom 
complaineil  of?    It  is  nitnecessarj  "to  rrfer  to 
cases,  biit  there  is  one  of  Whiiu^rik  t.  HalUn)  i 
Haddelet     will  direct  the  present.    That  was  an  action  aga 

Biid  Another.  i-  .        i         •     '         .  .     -  r 

party  for  loaUciously  suing  out  a  commission  ot 
ruptcy,  which  was  not  proceeded  in,  ^nd  therefor 
brought  to  an  end.  There  Lord  Tenterden  said, 
action  cannot  be  supported  for  maliciously  holdi 
bail,  without  showing  tliat  the  proceedings  were 
end,  and  yet  the  discharge  from  arrest  is  in  the  d 
tion  of  the  court;*'  and  Littledalc  J.  addedj  '^  th 
no  distinction  between,  the  action  for  a  maliciou! 
secution  by  indictment  or  for  a  .malicious  arrest, 
one  for  maliciously  suing  put  a  conunissioD  of  banl 
In  all  of  them  it  is  necessary  to  show  that  the  or 
proceeding  which  formed .  the  alleged  ground  q 
action  is  at  an  end.**  In  this  case  the  conviction  i 
1  &  2  TK.  4.  c.  32.  being  summary,  section  44f  gii 
the  party  convicted  an  appeal  from  it  to  tlieqi 
sessions,  provided  he  gives  the  complainant  a  not 
writing  within  three  days  after  such  conTiction, 
shall  also  either  remain  in  custody  till  the  sessioi 
within  such  three  days  enter  inta  a  recognizan 
appear  and  try  such  appeal.  The  plaintiff  in 
case  neither  gave  notice  of  appeal  nor  entered 
such  recognizance,  bat  suffered  the  punishment  awi 
on  the  conviction.  Therefore,  as  he  acquiesced 
that  was  conclusive  evidence  of  probable  cause, 
the  prosecution  was  not  discharged. 

Rule  refused  ( 

(«>  3  B.  &  Adol.  695, 697. 

(ft)  See  Mamijf  r.  Jthrnon,  19  East,  67 ;  Gray  v.  Coakmm,  16  £ai 
AUed  V.  StoQhs,  4  Bing.  109 ;   1  M.  &  P.  516, 5.  C. 


^If  ^krkkiii  Fbditfal Year  ^miMHAUrST^ i  )  9BI 

v^B^w^^OT  jipd^Otbers  (^^pees  qf  Sth^a^^^eq,  a  ,       >:!f!^v^ 

■  '  *  ■ 

npRGVER  for  certain  steam-engines,  machinei^,  im-  5.  co«ur»ck|4 
^'V\emetiiiand%\itld^^^  Theciuseand  fellSaJtei^ 

ill  QJatter^  in  difference  between  the   parties  wiere  execute  an 
reterrfed'to  a  barrisW,  Who  in  his  award  certified,  in  buiMhigopera- 
^rsu^ce  of  th^  subtnission/thkt  the  follbi^^     were  tion  for  them, 

HI    U.  •<     ■>  t  •'  «      ■  «  •    n        t.  '       in  considera- 

fne  Tacts  of  the  case,  as^  proved  before  him.  tion  of  a  cer- 

'On'29th'S^ikfrii^  1829,  a  coiitract  was  entered  tam9um,and 

J  .j.^,.  =   ,'fL     A   •■■  •      i  •    .  '  of  being  al- 

into  between' ix.  Sireather  the  bankrupt  of  the  brie  lowed  to 


use 


^)ri,  ATiA  J:  Warre  e8C|.  as  treasurer  of,  and  for  ind  6n  "^"^^^  ™^^ 
nehdXfoi  iXie  iJi>ndah  Dock  Company^^  oflier  part,  defendants' 

^lfoIlii*irs:- That  the  said  R.Streather  Shotild  and  em^t^e^Tto 
Woiiki  execute  and  perform,  tn  a  substantial  and  w6rki  reject  any 
iil4hfike  ihlihner,  the  whole  of  the  works  required  In  the  work  not  in 

■'^*      -  ':■  ..:.      i  .;..!'.  I  ,     .i.  his  opinion 

^.      .  ,    ,  couforraable 

tnt6e  ptanis  arid  spetificatinhs,  bA^  to  provide  other  materials,  and  employ  com- 
|ieUiit  iienMtiB  to  perfarnLthe  workvif  iii failed  to  do  sci,  9»well  ns  to  deduct  the 
aifiount  from  the  sum  payable  to  him  under  the  contract.  The  defendants  were  at 
liberty  to  dimiirish  of  add  to  the  works^  pacing  5.  at  the-contract  prices  accordingly, 
^  deducting  i't9m  them  if  necseeeary. .  .i$.  placcMi  on  die  defendanttt'  premises  steam- 
engines,  rnil-mads,  nutterials,  implements,  and  other  articles  of  vanous  kinds,  ne- 
jfessai*j  ttofcarry  km  the  woHt^.'  The  defen^nts'  engineer  vt«ited  the  premises  daily. 
Mid  rioted  such  of  the  materials  brought  thither  by  ,£.  as  he  thought  unfit  for  use. 
Daring  the  progress  of  the  works  advances  were  made  by  the  defendants  to  S.  on  his 
•^fdiciition;  he  agreeing  that  all  the  engines,  maierials&c.,  brought  or  to  be  brought 

gi|, the  defendants'  premises  for  iise  in  constructing  the  works,  should  be  a  secuiity 
ir  such  advances.  Those  advances  always  exceeded  the  value  of  the  property  so  on 
ih*'  prainiteB.  -  S.  became  bnnkrapc  before  the  works  were  Qoitapleted,  upon  which 
tbe  defendants  era.sed  his  maiks  on  the  engines,  materials,  implements,  &c.  then  on 
tfieif  premises. 

I  Id  trover  broqgiht  by  the  assignees  of  S.  against  the  defendants  to  recover  such 
engines,  materials,  &c. :  Held,  first,  that  the  arbitrator  had  no  power  to  award  that 
the  defendants  were  entitled  to  prove  flgninst  tlie  estate  of -5.  for  ^  sum  advanced 
to  him  by  them  beyond  the  value  of  the  work  done  and  materials  furnished  by  him, 
•nd  of  tiie  engiaes,  Sec  agreed  to  stand  as  security.  Secondly,  That  the  plaintiffs 
were  not  entitled  to  recover  for  extra  work  done  by  the  bankrupt.  Thirdly,  That 
as  there  had  been  such  a  possession  of  the  engines,  materials,  &c.  by  the  defendants 
ai  would  support  the  lien,  which  it  was  the  effect  of  the  bankrupt's  agreement  to 
confer  on  them,  the  plaintiflfs  were  only  entitled  to  recover  for  such  materials,  &c.  as 
were  brought  on  the  defendants'  premises  after  the  act  of  bankniptcy.  Fourthly, 
That  payments  to  the  bankrupt  by  the  defendants,  af^er  the  latter  portions  of 
materials  were  brought  on  the  premises,  could  not  be  considered  as  payments  for 
those  particular  goods  in  the  course  of  business,  but  as  general  advances  only,  so 
that  they  could  not  be  retained  by  the  defendants  under  6  G,  4.  c.  16.  s.  8£. 


CASES  livrBASTER  Mm  TRINITY  TE 

IS3A.       formftiion  of  an  entrance   from  the  iriTer  Tlu 

^^^^^      ShadweUt  to  the  Eastern  London  JDotk :  that  tl 

aiic]  Others    dockfl  ahould  be  comnenced  at  aueh  pmod 

.        ^'  ^       directors  of  the  aaid  conpany  should  appoinl 
London  Dock  ^     ^  ^^ 

CuMPAKT.     giving  the  said  Ji»  Strtathw    twenty,  daya  p 

notioe,  and  the  whole  be  completed   within 

months  from  such  period.    iL  StrmUhtr  did  \ 

contract,  promiaai  and  agree  itO'  ppoTide  «t  hi 

expense  the  whole  of  the  >  niRterialBi  labouine 

tods,  implementa,  and  etery  other  tnattnr  or 

which  might  be  requiired  in  the.  formaition  an 

pletionof  the  said  entrance ;.  and  olao  Co  execi 

whole  of  the  woika  as  laid  down  and  >  deacril 

certain  plans  and  apecificatioiiS'  tfaerminto  on 

according  to  the  particulars  and  conditions  c 

contract,  in  conaideraCian  of  beingi  paid  the  a 

53,S00/.|  and  also  of  being  alloared  to  appropriate 

own  use  the  materials  of'dMt*  houses  aod  pv 

therein  referred  to.    It  was  also  agreed  that  sdc 

of  the  materials  as  should  be  ap^prored  hy  the  en 

of  the  said  company^  might  be  used  by  tbo  said  Ri> 

ther  in  the  works  to  be  perfermed  mider  that  dm 

the  remainder  were  to  be  remdved  by  him  in  confi 

with  the  directions  which  might  be  ^ven  to  him  I 

said  engineer.    The  said  engineer  to  be  the  sole 

of  the  said  works,  and  every  part  thereof  being 

cuted  and  performed  agreeably  to  the  plans  an 

cifications,  and  to  have  the  powev  of  rejecting  i 

time  any  materials  or  woric  which  in  his  opinion  s 

not  be  in  confamity  therewith^  and  to  provide 

materials  in  Ken  of  those  rejected,  and  employ 

petent  persons  to  perform  the  work,  if  the  sai 

Streather  should  fail  to  do  so;  in  whicfa  case  the 

or  amount  thereof,  should  be  deducted  firoo*  the  a 

become  due  and  payable  to  hiaa  under  the  con 

The  said  directors  were  to  be  at  liberty  to  alte 
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tdaii9^.att3  therebj  dtdd  'to  or  dimnbh  any  part  of  the       1834. 
faiteiidril  works/ without  prejudice  to  or  mablngvoid      ^^^v^«^ 
thfat  eonfract9  in  which  case  a  proportioilate  addition  or    and'S^re 
deduction  shouU  be  made  to  or  jBrom  the  sum  to  be  t;. 

paid  to  the  ^aid  H.  Streatkeir,  the  amount  of  such     Coiipany. 
adUitibn  ot'deddotion  to  be  computed  according  to  the 
aeMediBe'  oF  pricea  cent^ned  in  the  said  specification* 
The  said  J.  Warre  did  thereby  nudertaJte^  promiM, 
and  agree/ Ibr  and  on  behalf  of  the  aaid  tbmpany,  to 
pay  to  the  said  jR.  S&mther  the  sum  of  6e,^00f.  by  the 
fidhnringJnBtrinienta,  ujpon  the  piwlaction  in  each  case 
of  afeertifieate  sigted  foy  the* eompilny's  engineer;  viis^ 
liircie!»fiiinrtha  of  the  cost  offthe  woilt' certified  to  have 
Ifeen  done  ererytwio  mendts.    The  first  instalment  to 
be  ^paid  whenever  thb  said  e^igiiieer  sbduld  certify  that 
ttie  portion  of  work  pcikformed  amounted  in  vahie  to 
ebt-dj^Ufcoof  lAe  •  wbole^ :  the  rdmainingi  one-fb^rth 
withsBte^e  month- after  Ae  full  completion  of  that  con- 
traof*!:  By  a  ^memorandum  of  agreement  under  seal, 
baariiigidaAe  the  Slst  Ihcember  18S0,  the  time  allowed 
to.  the  said  R.  Sireaiher  for  completing  the  works  was 
extended,  to  the  iSStfa  March  1831 . 
/  Onthe  14lhDec«taier  18£9,  the  company  gave  notice 
Vgi\8tnatksr  to  commeoos  his  works,  on  the  28th  of 
that  month*.    Sirtather  aocordingly  commenced  his 
operatioiiSv  inoloaed  the  pcemises  so  as  to  exclude 
tlie  puUic,    had  them  watched    fay  persons   in  his 
employ^  ■  and  brought  to  them  a  great  quantity  of 
liitoperty  of '  various  descriptions  in  the  building  line 
fbri  the  purpose  of  ^carrying  on  the  works.     He  had  a 
oaantioi^bouseaiid  ttlerkson  the  premises,  and  erected 
ther^n  two<  steam-engines.    The  barrows,  carts,  picks, 
amiootfaer  impldaetits  used  in  carrying  on  the  works; 
isere  ^  branded  iMitb  ^  hir  initililB^     B.  Palmer,  the  oom* 
pasqu'ftiengittter^  Superintended  the  works  on  behalf  of 
th^.  company,  examined  the  materials 'brought  upon  the 
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1834.  premises  by  Streather,  and  rented  9oA  as  he  d 

^•^^"^^^  think  proper  for  the  purposes  for  which  thej 

and  Others  intended.     Palmer  resided  in  a  house  betonging 

^-  -  dock  company  adjacent  to  the  docks,  and  aboi 

LoNDoji  Dock  ,     ^  ,  ,      .  .  ,  , 

CoMPASY.     yards  from  the  works  m  question^  and  was  on  li 

mises  every  day ;  the  whole  of  the  premises  wb 

works  were  carried  on,  and  upon  which  the  mac 

and  materials  were  placed,  belonged  to  the  coi 

The  arbitrator  then  certified,  that  on  the  ITtl 

and  before  Streather  was  entitled  by  the  terms 

contract  to  receive  any  money  from  the  dock  coi 

he  requested  an  advance;   that  the  company,  i 

18th  3/ay,  advanced  him  3000/. :  that  in  July  be  a 

to  them  for  further  advances^  referring  them 

engines,  rail-roads,  implements,  and  materials  ly 

the  dock  premises  as  their  security.     He  then  a 

certain  letters  which  passed  between  the  conpai 

Streather  on  that  occasion  as  follows  : — 


Cff 


London  Dock  House^  SO  July  II 
Mr.  Streather  is  requested  to  furnish  the  h 
count  in  his  power  to  form  of  the  costs  of  tb 
works,  so  far  as  he  has  at  present  proceeded, 
guishing  materials  employed  for  the  works,  sue 
steam-engine,  rail-roads,  platform,  carts,  barrow 
Secondly^  materials  used  in  the  works,  such  as  ti 
iron«  stone«  bricks,  lime,  &c.  Thirdly,  wages  for 
vators,  bricklayers,  carpenters,  stonemasons,  &c. 
Streather  will  also  state  the  value  of  the  ma 
taken  of  the  company  which  have  not  yet  been 
but  which  remain  on  the  premises. 

To  which  Streather.  on  the  2lM  July,  wrote  an 
a  letter  containing  the  following  passage : — 

"  In  obedience  to  the  wishes  of  the  committer 
to  show  that,  in  point  of  expenditure  made  by 


iBquiiiiig>miiMbaiicJ9  of  iMiiey,  I  ani  not  dtniig  it  iin-^       1^34^ 
pniperIy»'tnor>ea[{>oBing  the- committee  to  any  risk,  I      V-**v-^ 
have-  siade.  an  eBtiiMat6  of  the  ■  work  really  peiformed,    ^d^Othen 
tfae  ■  nearest  account  6f  the  expenis^s  necessarily  in-  «» 

cooM  in  tbeimmehsepyeparations  miuirbd  for  carry-  %;.?r 
iag  JOB' a  irork  of  such  ihagnitud^  I  can  give,  and  also 
tb»  value  of  materials,  implements,  "&e.  now  on  tfae 
company's  preniibeb;  and  ititehdettibr' their  ttse.** 

TUts  letter'  'wHi  accompanied  by  the  following  ac- 
cbiiht't-— •"  ■  ■    "'■    ■■ 

SVi*U>  !Ehttan6e  London  Itocks  Expenditure  to  the 
i-r-  .i'.     !«>ifA  Jk/v  1830.  '         ■ 

-*'••  1'*'' materials  employed  for  the  Works. 
Btacnihery.  £.    $.    d. 

76  iittl/^Niif^'fbr'SO-hoi^  poWe^r  steam Vngine     -    950    0    0 
X>tlt4faia-^jigibt«^forlhltirTg'ap(lfH6         -        -      dO    6    0 

liibchi^taAil' waste  of  tn^terials  in  settling 
said  engine.  "  '•  -  •        '  ' 

'Fwelve  rods  of  brick-work,  masonry  16L  St.,  jron- 

'*Wflt'*c.  Ktlcaftt"       '-        -    '     -        -        -    100    0    0 
ttakiafUhfrfWellrlhis-'  of  pu^ps,  {TX»n  nnd  wood 
/<    ;jCfl«d«rai  fcP«     -  •     -        -'•    -        -        -  1000    0    0 
£)dtfa,  i^oijer  for  said  ei^no  ,      -        >    .    -        -     ISO    0    0    . 

Labour. 

•J    ■    • .» 

To  pile  ^.rivii^  to  setting  said  engine  tlie  second 
time,  viz.. for  pile  driving,  iabourers' anc|  car-  . 
penters'  time  thereon,  and  to  framing  timber, 
'iron  work,  to  shoeing  piles,  and  1§  ton  of  iron 
' '    in  bolts,  t\t9f  he.  and  $4  rods  of  brick-work 
Mscfaioery  fur  conaecting  the  pomps  .        -        . 
I^iiii^ps,  ^.  per  invoice  ..-.-- 
To  a  104»orse-power  engine        -        --.      .t- 
Fitting  up  do.  200/.  a  new  boiler  for  do.  99/.  lOf. 
Consumption  of  fuel  for  both  engines  -        .        - 
Itm^:  rail  rpads,  ai  per  invoioa     .... 
Twelve  iron  and  12  wood  carts^  and  60  bsrrows 
Labour  to  erection  of  a  platform  and  stage  - 
Bridge  and  steps  for  foot  passengers    -        7 
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The  account  Uk 

Crowfoot 
Hill  Utiwn 

done,  and  inateri;di 
the  work,  to  tite  an 

Iavdok  Dock 

COMFAKT. 

On  the  23d  Jul^ 
count,  wrote  to  .Sir 

"  L 

"Sir,— It  appea 
receive,  according  t 

your  representation 
the  greatest  poisibi 
you  are  anxious  to 
as  nearly  as  possil 
ployed,  or  lying  u 
forming  or  being 
works  which  you  c( 
any  advance  whicli 
mnke  you  beyond  t 
work,  according  to 
patiy's  engineer  to 
I  shall  also  thank  y 
veiiience,  your  estt 
ally  executed  accoi 

To  which  Slreat 
sent  the  following  a 

"  Sir,— In  answ, 
and  the  return  thei 
observe,  that  if  tin 
below,  are  deducte 
first  article  of  536 
main  the  sum  of  4J 


oonpany  for  «ny  Bdrariee  they  may  be  pleased  to  ihake       1 884. 
beyond  tbe  proportions  'stipulated  by  the  oontvact"  '"^/'^ 

C  ROWFOOT 

The  items  at  the  foot  of  the  letter  were  as  follows^  ^—    and  Others 

.  FvTBt  seaing  of  \h»  Urge  engine  -       -        .        «    100    Q    0      Iavdov  Dook 
Fuel  for  both  engines          _        -        -        -        .    413  xi  10 
Labour  to  the  erection  of  the  platform          -        -    260    0    0 
Securitj 4597     0    0 


Coutkn-i, 


5360  \\  10 


■■'■  The  arbitrator  found  that '  the '  ionpsDy  made  ad- 
-vtoces  to  Streather  beyond  the  sums  which  he  was 
'hntitled  to  i-eceire  according  to  his  contract;  and  that 
Streather  agreed  that  all  the  engines,  implements^ 
and  materials  on  the  premises,  and  from  time  to  time 
Jbrought  upon  the  premises,  to  be  used  in  constructing 
tbe  works,  should  be  a  security  to  the  dock  company 
fibr  their  advances;  and  that  the  company  made  ad- 
vances on  the  faith  of  that  security,  and  from  July 
1830,  down  to  the  bankruptcy  of  Streaiber,  were 
always  in  advance  to  an  amount  exceeding  tbe  value  of 
tbe  property  on  the  premises ;  but  Streaiher  was 
allowed  to  use  the  engines  and  implements,  and  carry 
on  the  works  in  the  same  manner  as  before  any  of  the 
advances  were  made;  nor  did  the  dock  company  do  any 
thing  towards  taking  actual  possession  of  the  property 
.until  after  Streaiher  bad  quitted  the  works,  when, they 
erased  Streather^s  marks  and  put  the  letters  i^«  1).  C 
on  the  engines,  implements,  materials,  &c.  Un  tbe 
1st  of  NoBember  1830,  Streaiher  had  received  of  the 
company  32,050/.  in  cash,  and  materials  of  the  value  of 
3500/.^  making  together  35,550/.,  and  had  performed 
work  tq  the  value  of  23,000/.  On  the  6th  November 
Sireather  made  by  his  clerlk .  anotl^er  application  for 
advances,  and  pointed  out,  amongst  other  things,  the 
steam-engines,  iron-rails,  and   materials   on  the  pre- 

3t2 


•*— ^*-^      company' requested'  «nne>fl(tlih«S-  SWilftitf,' *BfeW 

^^U^     *''*"''*<"■  oflfe»ed  to  *S«*ge  to  tK«i  «id«)«'WS 

'■  dne  to  him  from  the  Onie*  Bt^Mirfg  SociH^:' 

CoMB*N^.  ""^  accepted  as  security 'fi>r 'tbaE'stiW,''atid' litt' 
been  paid  »ff  by  the  baitditii^  Sofiibty-.  '  Oi^  the 
March,  Streatker  committed  ^  sttii^t'  Bet  'if  I 
ruptcy,  which  remained  untntiim.atld  tlite'wbrteri' 
continued  by  his  serviitts  ftrid  woAm^  iihtfl't^ 
April,  when  he  finally  qrfttedtTlfeiiL'  '  A  %J6ili6risd 
bankrupt  was  issued  dgaf^t  lniii'V>h 'the 'Slirt''^ 
Before  thisactof  bankr6p*cy*Bs  cOtAmit'tedf  ^A'^ 
had  received  from  the  eobipkhy  4T,4{S/.  \ir  «ssh 
the  I9th  March  he  recfeivtd  a'fiirthBrWiB'of'B 
and  on  the  SSth  3^7/.,  making  together 'f8;165K:, 
they  afterwards,  in  theifmntlis  of  if/n^Tartd  Jioii; 
ten  bricks  ftc.  which  had  been  siipplietf  ob  their'e 
fertile  use  of  the  wo^ks,  th^  sum  of  1464/.-  Tllie  \ 
done  by  Slrealk&  up  to  the  Mth  March  was  al 
contract  prices  of  the  value  of  S4',38Sf.,  And  he  a 
wards  did  work  amounting  to  the  rahie  of  2()ft£ 
When  StrealAer'a  bankruptcy  beoiiite  ICno^,  an 
ceased  to  carry  on  the  works,  the  company  tbok 
session  of  the  engines,  machinery,  implements,  • 
9ome  had  been  on  the  premises  fh>m  the  SOth  ■ 
1S30,  and  were' taken  pAsseasiM  of  by  them,  bf 
raluo  of  S3I(W. ;  others  *ere  brought' lo'lhe- 
mises  by  Streather  betwieen  SOth  Jvtg'  aM  188tli 
cember  1830,  and  these,  wbto'  Ulten  t'<>M«Ssltni « 
the  compnny,  were  of  the  valnebf  654^.''  'Thtibi 
and  stone  on  the  premises  wlieiii  SH^ialhei^'i^^^ii 
which  were  token  possession  of  by'  the  i^oittpaii^,^  i 
of  the  value  of  4Mf.  &;  6rf..  Wert* '  silpptied  ^h 
Streather  had  camnlltted  M  act  of  ^atttVoptc^y,' 
the  whole  of  thenv  wer^-M^p1l«r  fo'.»f^<t/jii(f  dn 


■^qrfditA^.^he  company,  ^pd.  wecc^:  p^id  for  by  them-       188*. 

^)fj^,QQfnfai^yyJs\nce  StMotber^  bankruptcy ,  have  com-     a— n/i^*^ 

, jjl^ted,  the  ;wprks  a9.&r  as  practicable,  according  to  the    l^^'^J^^J^ 

^  ^qle  o(  prices  \iy  Sfreather's  contract  of  1 8,875/.  3^.  2d.  v, 

^O£A?.W0«fc  done  by  Sireaiher,  apart,  to  ,tbe  value  of  ^^^t^ 

^|l^],4(tf«,^3i|^)  was  fox  extras  occasioned  by  deviations 

^fyofiff  thei  .origimi    plans^,   and    somje    things    were 

^ipjitt^d  out.pf  tbe  original  plan;?,  which  occasioned  a 

^f()u^tion  to  the;  amount  of  4f)8L  16^.  10^.,  but  both 

->^i^^f^,and{Omjssions  were  taken  into  account  in  making 

ll^fytraluadon.pf  work  actually  done  by  Sireather  before 

4w.y<;*^^^A^  1831,  amounting,  to  3^  On  gist 

sdfr^J^^h  a  ooiniiussion .  of  bankrupt  was  duly  issued 

a^fppffsir^Ureat/wrffli^Ti^QT  which  the  plainti£&  were  duly 

I9^sep.  assignees;  ^nd  on  the  24th  Jf ay  1831,  diey 

l^^aofled -of  tbe.dock  cojmpany  the  engines,  imple*- 

f/ff^f^,mA  ipati^xi^U  above  mentioned*  and  which  had 

Jfg^^  tftken  possession  of  by.the.comp^ny.    The  oom*^ 

jifmy  refiv^ed  .to  deliver  them,  and  afterwards  used  and 

a(iiplkd,;s(we  of  the  materials  in  finishing  the  works, 

ffv)  sold   olibe^s,  .and    sonve   still  remain   on    their 

li^ri4;su  The  plaintiffs  claimed  a  right  to  recover  in  th^ 

fuj^tion  5173ZL  the  value  of  the  property  of  which  the 

cc^iipany  took  possession   when  Streather  ceased   to 

(^^y  on  the  works.    As  to  that  claim,  the  arbitrator 

^ai\4^d  ^\^^  Vbe  plaintiffs  were  entitled  to  recover  in 

tj^^action  one  shilling  damages  only ;  but  if  the  court ' 

9]^qu)d<be  of  opinion  that  they  were  entitled  in  their 

^ifm  to  recover  any  larger  sum,  then  he  awarded* 

^^t  rthe;- plaintifis   were  entitled  accordingly.      The 

gllf^t^iQf^^therclaiQjed  from  the  defendants  the  sum 

gj^^4d(Y.)3«,  6^.,  the  value  of  the  extra  work  done  by 

^pi^oikpTin!^^  which  wasmade necessary  by  deviations 

frflS^  tl;\^.9rigina^  plan^  apd  ^peoifioations.     The  value 

^f;tb)S.«lx%«orK.T^Mf>P^^^di>^  the  valuations  of  the 
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work  done  from  I 
surveyor's  report  ti 
arbitrator  awarded 

*-  to  receive  that  sui 

LoHMv  Dock 
CoHPtvY.  company,  but  if  t 
the  plaintiffs  were 
part  of  that  sum  fr 
tb,9t  the,plaiTit|0s 
other  bs^nd,  the  coi 
to,  Streather  48,1. 
together  40,610/.: 
was  only  36,429/ , 
muBt  be  consider 
Streather :  that  tl 
Ecc.  had  as  a  seci 
provided  for,  whic 
prove  under  the  ct 
that,  the  arbitrate 
were  entitled  to  [ 
sum  of  8017/.,  an. 
he  awarded  that  I 
ingly.     In  Trinitt/ 

F.  Kelhj  for  thi 
cause  why  the  awa 
creasing  the  dama 
striking  out  so  muc 
company  should  be 
commission  for  tlie 


F.  Pollock,  FoUt 
cause  for  the  defe 
rely  on  this  point,  tl 
diet  entered  for  51' 
materials  which  we 


r^U  Jf  FP^f V^^^^ p^'^  OF  YI*^LIAM  IV.    ^  977 

b^iQie  bankrupt ;  and  the  argument  is^  that  although        1834. 
the  arbitrator  found  that  advances  were  made  by  the      ^-^v-w- 
(^.^C^^d^^ts  to  the  bankrupt  bejond  that  amount,  upon     nn^  Other* 
ap  agr^^;ment  th^  the  defendants  were  to  have  a  lien  ^       ^' 

j;  -  .  ,  .^         .11  /**  .  LoNDoii  Dock 

(^p.tfie.vpaphinery  and  materials,  still  hq  sumcient  pos-     Company. 

9^&ipn  jpassed  to  the  defendants  for  the  purpose  of 
i^r^tiPg  A  lien.  Next,  it  will  be  said  that  the  bank- 
r}^pt  i^as  allowed  to  hav^  the  order  and  disposition  qf 
t^  .X04chinery,  materials,  &c.  at  the  time  of  bis  be- 
G9f^jng  bankrupt;  in  which  case  it  is  said  that  the 
rjj^jt  of  t^ie  prppfgrty  would  pass  to  the  assignees  under 
8|^ioQ  72  of  the  bankrupt  act.  It  is  true  there  can  be 
i>j[}  liep,  without  possession ;  Kinloch  v.  Craig  {a\ 
JPt^tcn  V.  Thompson  (6),  Taylor  v.  Robinson  (e).  But 
if},  those  CAses  the  parties  claiming  the  lien  had  no  sort 
qf^  possession ;  here,  the  defendants  certainly  had  some 
poasf ssiop. ,  The  property  in  question  was  brought, 
pl^jpedi  and  left  op  their  premises ;  and  though  that 
IMHTt  of  their  premises  is  found  by  the  arbitrator  to  be 
inclosed,  that  inclosure  was  only  for  the  purpose  of 
^l^luding  the  pub^c.  The  defendants,  and  especially 
their  servant  the  engineer,  obviously  continued  to  have 
free  access  to  them.  In  this  case,  possession  of  the 
grpf  erty  has  been  given  in  the  only  way  which  the 
^cumstances  of  the  case  rendered  possible.  Had  the 
(N^l^rupt  been  altogether  excluded  from  meddling 
y/fith  the  property,  the  very  object  of  the  transaction 
^^)d  h^ve  been  frustrated.  The  case  of  Manton  v. 
Muore{d)  is  a  strong  authority  in  favour  of  the  defend- 
ants upon  this  point,  though  it  is  true  that  it  was  not  a 
Mse  growing  out  of  the  bankrupt  law.  Supposing  then 
t|i|it  the  defendants  would  at  common  law  be  entitled 


•i 


■  .(/*)  3  T.  R.  H9.  (/>)  5  Maulc  &  Sclw.  ShO. 

(c)  8  Taunt  648.  (d)  7  T.  R.  67. 
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18d4. 
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to  the  benefit  of  thi 

79  of  (he  banVrupt 

It  is  submitted  f 

«•  as  respects  a  eonsic 

LoirooH  Dock  ,      , 

CttXPiMT.     pute,  VII.  the  engin 

freehold.     It  is  cl 

which  applies  otib 

affect  the  case ;  i 

section    contemplat 

puted  owner  and  i 

punishment  on  the 

to  be  reputed  owne 

right  of  property  [ 

rupt  therefore   wai 

the  case  does  not 

the  bankrupt  act, 

reputed  owner  too 

HodgioK  (e),     Noi 

from  this  construci 

bankrupt  unites  thi 

reputed  owner,  thi 

case  where  a  lien 

signecfl;  not  indee 

the  general  conveji 

thirdly,  by  waiving 

facts  of  the  case,  i 

are  not  by  any  niea 

rupt  was  the  repui 

meaning  of  this  se< 

omitted  to  draw  tht 


.Adol.  7i'.  Uabhard  t,  Ba, 
S  Ruucll't  Rc|i.  At6  ;  Sin 
U'rint,  AmUt.  113. 

Kh,  ischo.ii  ur.sti. 


^uiHmEm*iAtHVw^oflWtUJ^^H  *M^a  >  «» 


1  ^Mind "  MCf  *  inoonsistent k .  >  •  G^Uku  v.  Forbes  (a)  h       tSB4i 
AboBt  dn  express  authority  for  the  defeedaots ;  indeed      "v^-v-^/. 

tbil  dafan  of  the  assignees  in  tbat  case  was  more     ^  j'*!Xf/!^ 

^  smi  Others 

piaJBisible  than^that  of  the  plainliffa  in  the  present,  for  v. 

tfiegoddswere  there  reteivedinto  the  victualling  yard  ^^^ewt^iT^ 

^  the  goods  of  the  bankrapt>  without  any  sort  iof  ooiih 

paot  with  the  oommbsioneFS)  which  would;  prevent  bis 

dealing  wkh  tliem  as  bis. own.     But,  fourthlyi  if  tW 

finlsribund  do  lead  to  the  conclusion  that  the  hankr* 

luptr.waji:  quodammodo  intrusted  with  possession  0f  the 

go6dsi  those  faetSy  at.  the  same  timoi  show  that  it  waa 

•ffyossffssion  for  a  special  purpose,  via,  for  the  purpose 

«fff  applying  those  materials  &c«  to  the  performance -of 

biai  contract  with  the  company;  and  if  so,  theve  is  ar 

%aU  recognized  class  of  autboritiee  to  show  that  such  a 

Kiifcited  possession  does  not  bring  a  case  withip  thia 

stfction  of  the  bankrupt  act ;  Ex  parte  Flynn(b\  Cope^ 

wmm  V.  Oallant  (c).    But,  secondly,  the  platntiffs  coti^ 

tdkd  that  if  they  are  not  entitled  to  have  a  verdict 

dnteredtfor  6173/L,  the  price  of  the  engines,  materials; 

4^  •'which  were  on  the  premises  at  the  time  of  the 

buikraptcy,  they  are  at  all  events  entitled  to  have  a 

Hpfdiet  entered  for  816^  the  value  of  certain  bricks 

bMlght  on  the  premises  by  the  bankrupt  after  bis 

habkmptcy.    The  arbitrator,  as  to  these,  has  found  as 

iprfiMt  &ULt  those  bricks  were  supplied  on  the  credit  of 

Ate  oompany  and  paid  for  by  them.  The  affidavits  show 

fiiat  itiM  evidence  did  not  establbfa  that  fact ;   but  ad- 

dsiltitKg  die  arbitrator  to  have  been  mbtaken  in  finding 

it/ihecourt  will  not  send  the  matters  back  to  him  if  other 

fiu:ts  are  found  which  are  sufficient  to  sustain  the  award. 

Now  that  »  the  case  here ;  those  bricks  were  supplied 

b^l&re  the  date  of  the  commission,  and  may  there- 

(«)  3T.  R.  516.  (b)   1  Alkym,  185. 

(«)  1  Peeic  Wras.  ilA. 
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I88<k        '^'^  ^  ooaudered  a 
^"-v^       331L,  wbkh  were 

CiowpnoT     baDkruptcy  od  tlie 
iitid  Oih*fs       ,  "^    ' 

u.  those  paymentB  are 

Lo»i«>  l>Ki  baokrupt  act,  C«A 
were  before  the  tleli^ 
not  alter  the  case, 
liere  shown  that  the 
In  BUhop  V.  VroMt 
given  in  advance  fa 
jMymeat  was  considi 
was  Htd  that  the  tie 
the  time  he  accepte* 
fure  certainly  not  y 
Jae.  1.  c.  Ifi.,  but  tt 
oorrespooding  sectit 
The  next  point  raise 
are  not  entitled  to  li 
arbitrator,  on  the  rel 
should  have  fbtiod  I 
the  sum  of  4140;.  13 
the  bankrupt;  agains 
could  not  set  off  the  i 
the  nou' performance 
works,  and  the  extra 
as  forming  one  entiri 
By  the  (erois  of  the  i 
as  intended  to  form  a 
addition  or  deductie 
sum  to  be  paid  to  li 
were  not  to  be  blendt 
so  paid  for,  bow  were  I 
rupt  to  be  paid  for  tb 
he  to  wait  till  the  fini 


(a)  S  H  i  C.  «3. 


It  Ik  muitJG^t  the  items  bF  exjtf  ft  work  weve*  ti>  be  addtdr       1  (»4i 
ti2»the'^>ieriod{l(^l  paymei^ts  srtipulaled' fbr  bythecon^      v^irv-w. 
trtTc^ ;  and  if  'so,-  th^  Itave  ali^ady  been  greatly  Mer-    ^^J^^ 
pUid. '  Cf  be  Attorney- Gehefflfl  tere  intifBated  that  be         v. 
dlBf itot  inteiid  to*  ptess  thi^  pokit.}  Tbe  only  remaining     CoMP4if r. 
pMM  is,' wheAer  tbe  asdlgn^es  are  entitled  (e  prove 
BOSOkAi.  kgtAnst'tlie  bankrupt's  ebtate    It  is  objected 
iblBft-fbis  constatirfes  an  item  <rf  anliquidated  damages, 
tfbd'cMnottheyefbre  be  proved  ander  llie  commission v 
KM  ii  call  easily  be  shown  that  to  the  extend  of  that 
^m,'iit  lea^t,  ilie  dambge  of  the  company  is  already 
B^ditied/ whatever  fbrthe^  loss  they  may  have  in- 
eitfred.    [Pa^keB.  The  arbitrator  had  no  authority 
16  decide  that  matter ;  it  could  not  I>e^ne  t>thiEnd  the 
bti^s  of  thfe  commissioner^  and  the  creditors.    He 
cdkdd  not  make  any  airard  on  that  point  wbieh  couU 
Wdd  the  commissioners.} 


I'  ■ 


Sir  J.Cmta/»&^0(Attdmey-€renerfd)and  F.  Kelly  coiitnU 
The  iilaintiffs  are  entStled  to  have  the  Verdict  entered 
tb^  the  fiill  value  of  the  maehiAery  and  materiab.  It  is 
libi  nekedsaty  for  tfiem  to  resort  tb  section  lit  of  the 
bluikrdj[>t  a6t  6  Geo.  4.  c.  16.,  to  which  however  the 
ffcihrfjitf  part  of  dm  at*gument  on  the  other  side  has 
iJl^'kffdnsssed.  The  assignees  are  entitled  to  recover 
thd^V^iJ  df  the  machinery  and  materials  independently 
oiP'that  ehitctment,  for  it  is  in  efibct  conceded  by  the 
dMsrhdanta  that  die  property  in  tlie  machikiery  &c. 
Mtmdnc^'  iit  the  bankrupt.  They  would  therefore  pass 
tor  bhi  assl^ees,  unless  the  defendants  ate  entitled  to 
tidld  tfiem  by  virtne  of  the  lien;  and  it  is  submitted 
tfa36((  they  had  no  siich  right.  To  the  creation  of  a 
riiSA  lien'itt  common  law,  uilder  such  circnmstances  as 
thd  present,  two  things  are  essential ;  first,  it  must  be 
shown  that  there  was  a  binding  agreement  to  that 
effect ;   secondly,  it  must   be   shown  that  the  goods 


98a  CASl^  i«s/£ASa>ER  and  TKlKlirY  TEl 

I8&iu       were  put  into  Ibe  company's  possesaioRy   Kh 

^7"''*''^^^       Craig  (a)\  and  it  must  be  actual  possession;  2 

CJ  HO  W  FOOT 

luid  OtlKirs     ^-  Cknt{b)y  I'aylar  y .  Robinwon  {c).     \t  may  ii 
.        ^'  r^       tended  that  here  there  was  newer  any  binding 

LoitllOli   Di»€K  -^  ^ 

CouFANT.     ment  that  the  company   should   have  a   lien 

machinery  and  materials  for  the  amount  of  th 

▼ances.  The  bankrupt  states  m  his  letters  vhata 

be  could  give«  but  it  does  not  appear  that  it  y 

tually  given ;    but,  admittiug  that  there  was  si 

agreement,  still  there  was  no  sufficient  deiirery  i 

session  to  give  legal  eiFeot  to  it.     The  propei 

kept  on  premises  inclosed  for  the  purpose,  and  m 

by  Sireatkera  servants ;  and  the  arbitrator  ex 

finds  that  Sireaiker  was  allowed  to  use  the  engii 

implements,  and  carry  on  the  works  in  the  same  i 

as  before  any  advances  were  made ;   nor  did  th< 

pany  do  any  act  towards  taking  actual  poases! 

the  property  until  after  Streaiher   had   quittc 

works.     That  was  after  he  had  become  a  ban 

how  then  can  it  be  said  that  the  company  eve 

such  a  possession  as  would  support  a  lien  ?     Ca 

Forbes  seems  at  first  sight  a  strong  authority  J 

defendants;  but  Lawrence  J -^  who  was  in  that 

expressed  his  disapprobation  of  it  on  a   subsi 

occasion.     Gordon  v.  East  India  Company  (</),  a: 

case  of  Manton  v.  Moore  {e\  on  which  relianc 

also  been  placed  by  the  other  side,  are  wholly  in 

cable  to  the  present  case:    The  latter  was  not  a  ( 

lien,  but  was  merely  a  decision  what  delivery  of  posa 

would  be  suflScient  to  negative  fraud  so  as  to  pro 

vendee  against  a  subsequent  execution  ;  besides  i 

it  is  to  be  observed,  that  a  symbolical  deliver; 

there  given.    That  case  therefore  leaves  whoU 

(n)  S  T.  R.  119.  (A)  3  Pri.  Rep.  S\7.  tc)  8  Tauni. 

(W)  7  T.  R.  237.  \€)  7  T.  R.  6?. 


tofkh/^ /theTqaeslkiB^  what  is'^a'^sfifflcienii  dolhrerf^'of       l^SSV. 
f(Moei^ion'to^8afi|Mirt'aLiien?>(i  '.-m^i  ;«  iv.*:      >■   -.-•'^  >       v^/^6^ 

MirUpMk  ibe  second  pointy' the  'pkintiflb  are  cteArly    amsothett 
^plilled^lolhaT^  aiverdict  eBteredfiMr  such  of  tile  bricks  ,     .  ^:  «^ 
Mougii ti  onithe  premisest  Bubseqoeiic  to  the  act  of  bank-     c^ut^yir. 
r(ipt^vi>is^pen»iiiotiSuptiIied'OiiJtke  credit  of  and  paid 
fiir!by'^«handareiidaalt8;i'  7ha 'tfrbBtfator^faas  found  that 
thty^meve  alLaupfrfied'  oHitheirctfedft^and!  paid  for  by 
tlieiiilubut.the<pkintiffflr*aQMaiiiti^'abow^  tbataauo'  th^ 
4Mi^.y  ^fai0<  was  botitke -faet>«and  rtitfse  'affidavits  are  not 
#iiiitrftdictedt  by^  the  defendants.  (    [Parit  B:  Ther^ 
4nMmly  beems^tor-  have^  1  beehi  a-  imsteiiee as  tw  somof' of 
iha-  hrtoJss  in  that-  respect,  and  ondesa  yoo  ean^  agreel 
ifpoor  the  •amoant^:  it  should  be  referred  bftok  to  the 
ariiilnratDrxto  rcMstate^tbat  part  of' his  award;}     Upon 
th0<aubjtetdf  the  proof  under  the  bankrupt's  estate, 
due  arbitrator  had  dearly  no  right  to  adjudicate.     [The^ 
Gcttrliuitiniated,  that  on  this  point  they  thought  the 
aiwaid'OouId  not  be  supported.}    '•    - 
b«i'i   '  ■  ■•■      ■    ■•■  ?■■■.■■' 

/RaRKK  B.  («) — This  motion  was^  made  to  alter  the 
laakned  arbitrator's  •  award  oa  sevend  distinct  grounds; 
aomC' of.  which  have  been  already  disposed  of  in  the 
ctmnie  of  the  argumenti  So'fisr  as  respects  the  adju- 
dicbtian.  that>tbe.dof^Bdaiits«.  waro*  entitled  to  prora 
tindfer  the  dstate  of  the  bankrupt  a  debt  of  8017/ ,  we 
haling 'gtveri  oor  opinion  that  that- part  of  ithe  award* 
iftiial' j)e:i8et  asider  The  right  <if  the  defendants  to 
pmmjm^F.debt^  or 'the  amoant  af  the  debt  which  (if 
aBjK^'they^ware  eoititled'to  prove -.under  the  bankrupt'a 
efAliel-^aDiMit  be  considered  "as  a  natter  in  dispute 
haiween 'thel'assigneea  and  the  defiandants.  Other 
paatieaareintereBted  in  those  questions/ behind  whose' 
backs  it  would  be  impossible  for  the  assignees  and  the 

(a)  May  6.    Lord  LynihitU  was  sitting  in  eqiihj. 


'. 
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1SS4.  deiendanU  to  determiiia  then.     We  Uiink  ll 

^■^^"^^  that  the  arbitrator  had  no  right  to  libdlfudicate 

•nd^dhlen  flatter  at  all;  as  he  hiai^elC  iadeed  appears  I 

V-  thought  by  the  terais  in  which  be  baa  cai 

liOlibON  -  DOOK  111  i»  1  •  1      mt  <• 

GoMVAjiY.  vorded  that  past  of  hia  Award.  That  part  of  th< 
muBt  therefore  be  set  aaidep  in  order  that,  if  nei 
the  caae  may  go  before  the  coromiaaioners  witb< 
judice  fron  the  judga^nt  of  thia  court  either  wi 
.  Another  objection  takien  to  the  award  on  mo' 
the  rule  waa,  that  die  erbitr^r  4Hight  to  hav^ 
that  the  plaintiffs  were  entitled  to  recover  fr 
idefendants  the  amount  of  the  extra  wprk  done 
t  bankrupt:  however^  aa  the  extra  worliwas  iti 

^one  under  the  coetraet^  which  aetuaHy  provide 
.and  as  the  work  dene  under  the  tsontraot  h« 
over  paid,  this  objectico  could  not  be  auppod 
has  been  abandoned  by.  tlie  learned  counsel  i 
plaintiff. 

But  the  principal  question  in  the  oaae  is,  i 
the  plaintifis  are  entitled  to  have  the  verdict  im 
from  one  shilling,  to  6173/.  the  amount  of  the  m« 
and  materiak,  or  whether,  as  to  that,  the  defi 
were  entitled  to  insist  on  a  lien  given  to  them ;  j 
are  of  opinion  that  the  arbitrator  was  wanrai 
arriving  at  the  ooiiclusion  he  did  upon  thia  part 
subject.  The  learned  baron,  after  stating  ihi 
found  in  the  award,  added,  that  up  to  the  tioM 
the  .advances  were  made  by  the  defendants,  tl 
the  one  hand,  had  no  property  in  the  materials  b 
on  their  premises  by  Sireutiert  which  he  nngfa 
away  and  change  at  pleasure;  while,  on  the 
hand,  he  had  no  exclusive  possession  of  the  h 
which  they  were  placed,  so  as  to  aupport  tn 
He  afterwards  applied  to  the  defendants  fo 
vances,  and,  by  way  of  inducement,  pointed  on 
enumerated  the  machinery,  &c.  brought  by  him  1 


dMln  lyiAg  «Fp6t)  th^ir  ptiemises.  ^  Large  advanced  were       '1884-. 
'fh^nttiade  W  Mm  by  the  defeiidahts,  oH 'th«  dear  un-      '^'^"^ 
-  AevktlHiditlg  of  both  fiarti^  that  the  machirtery  atid  ma-    ana  Otheis 
^Ittiah  ^ftt  the  pretnises  were  to  be  a  security  for  them.  ,        ^'  ,^ 

,v-_-.  «  '       •       ,         ^  ^1  Lomiiom  Does 

•What  then  is-  the  eneet  w  the  agreemeht  between     Comtaiiy. 
•Ill^a^'partiefi?    At  fir^  it  was  said  that  it  transferred 
'  die  ^tffmny  m  the  machinery  and  materfak,  so  as  to 
t>ccasion  a  quedtkm  to  arise  on  the  construction  of 
♦'Gi*di'4.  c.  16.  9.  7^.  as  to  the  apparent  ownership  by 
'tike  bankrtipt.    V'pon  the  terms  of  the  letters,  joined 
'With  the  nalure  of  the  subsequent  enjc^yment,  I  cer- 
^ifdy  should  have  thought  th£tt  if  the  property  had 
^ffaiBaed,  the  atsigtiees  would  have  had  no  claim  on  the 
4p^tAind  of  apparent  ownership ;  for  directly  the  materials 
^fte.  were  placed  on  the  premises,  they  were  only  subject 
^ici'the  special  useof  the  bankrupti  whfeh  was  the  case  of 
'iJolUns  T.  Forbes  (a).    But  the  effect  of  the  agreement 
clearly  was,  not  to  transfer  to  the  defendants  the  pro- 
ip^itiy  iti  the  articles  placed  on  their  premises,  but  to 
'give  them  a  Ken  on  them.     And  the  only  real  ques- 
tion has  all  along  been,  whether  there  has  been  such  a 
-^^session  by  the  company  as  would  support  that  iien  ? 
'Md  I  am  bf  opinion  that  there  has.     It  is  impossible  to 
lay  down  ^ny  precise  rule  as  to  the  sort  of  possession 
wliich  ia  requisite  to  give  validity  to  alien,  and  each  case 
'Must  principally  depend  on  its  own  circumstances ;  but 
'lSi6fe  the  defendants  had  a  possession  which  was  not 
Ifiore  (Biquivofial  or  less  ekchfsive  than  the  nature  of 
ll(l0if  ttainaotion  with  Streathet  required.    Had  they 
tdkeniny  poasesston  more  strictly  exclusive,  the  whole 
lAJect' of  making  the  advances,  to  -secure  which  the 
Meii^wks  given,  would  have  been 'defeated.     It  would 
be'gtMtTg  too  fkr  to  say  that  the  law  rendered  such 
exclusive  possession  necessary;  and  the  case  of  Manton 

(«)  3  T.  R.  S16,  atf . 
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1831*.       V.  Moore  {a\  though  not  exactly  on  the  same  i 
^■^•^^^^•^       is  however  worthy  of  consideration,  as  showing  t 
SiTuIh^re    not  required  by  the  law.     Though  Streaiher  h; 
V.  permitted  to  use  the  engines  and  materials  foi 

Company,  ticular  purpose,  they  remained  on  the  defendan 
mises,  and  under  their  control.  On  the  wh( 
principally  on  the  language  of  the  letters,  I  agi 
the  arbitrator  that  the  defendants  were  entitlec 
benefit  of  a  lien  as  to  all  the  machinery  ai 
ter'als  brought  on  the  premises  before  Strem 
came  a  bankrupt.  But  as  it  appears  that  a  consi 
quantity  of  materials  were  brought  on  the  pren 
the  bankrupt  after  the  act  of  bankruptcy,  t 
would  not  extend  to  them  ;  for  when  so  brougl 
were  in  truth  the  property  of  his  assignees,  th 
tiffs.  The  learned  arbitrator  has  however  foui 
the  company  is  entitled  to  retain  even  these  n 
on  another  ground,  viz.  that  all  of  them  were  s 
on  the  credit  of  the  company,  and  paid  for  b 
But  it  appears  from  the  affidavits  that  the  I 
otherwise,  and  we  think  that  the  defendants 
retain  that  part.  It  was  argued,  that  as  paymen 
made  to  Streaiher  by  the  company  subsequent!^ 
time  when  those  materials  were  brought  on  t 
mises,  and  more  than  sufficient  in  amount  to  cou 
the  value  of  them,  the  defendants  are  entitled 
sider  them  as  in  fact  paid  for,  and  that  th< 
therefore  retain  them  under  an  equitable  consi 
of  6  Geo,  4.  c.  1 G.  s.  82.  But  we  are  of  opinion  i 
payments  in  question  cannot  be  considered  as  p 
for  these  particular  goods  in  the  course  of  bi 
but  merely  as  general  advances ;  and  that  be 
the  claim  made  to  protection  under  section  82 
here  be  supported. 

(«)  7  T.  R.  67. 
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BoLLAND  B. — I  concur.      Manton  v.  Moore  very       18S4. 

closely  resembles   the  present  case.      The  difficulty     ^^"^^"^''^^ 
''  t^  'f      Crowpoot 

which  there  arose  from  the  bill  of  sale^  is  here  pre-    and  Others 
■ented  by  the  terms  of  the  letters.  London  Dock 


v. 

ON 

Company. 


Alderson  B. — I  think  that  under  the  circumstances 
the  arbitrator  has  drawn  the  right  conclusion  in  in- 
ferring that  the  defendants*  possession  was  sufficient  to 
support  the  lien.  As  to  proof  under  the  commission^ 
it  not  being  a  matter  in  difference  between  the  parties, 
the  arbitrator  had  no  right  to  decide  on  it ;  but  it  was 
prudent  in  him  to  include  it  as  he  has  done,  because 
had  he  in  our  opinion  possessed  that  authority  over  it 
which  we  hold  that  he  has  not,  the  entire  omission  of 
it  by  him  would  have  been  a  reason  for  setting  aside 
the  award  altogether. 

GuRNEY  B.  concurred. 

Rule  absolute  to  set  aside  that  part  of  the 
award  which  directed  the  proof  under  the 
bankrupt's  estate,  and  to  increase  the  da- 
mages by  adding  the  value  of  the  goods 
brought  on  the  premises  after  theactofbank-^ 
ruptcy,  and  not  supplied  on  the  credit  of  or 
paid  for  by  the  defendants.  As  to  the  re« 
sidue,  rule  discharged. 
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1834. 


A  defendant 
arrested  on 
mesne  process 
in  Ireland  put 
in  special  bail 
there,  and  was 
afterwards 
arrested  in 
England  in  an 
action  on  the 
judgment  ob- 
tained ill  the 
first  action  : 
Held,  tliat  he 
was  entitled 
to  be  dis- 
charged out  of 
custody, 
though  (he 
special  bail 

{)Ut  in  in  /n- 
and  had  been 
discharged  for 
a  defect  in  the 
artidavit  to 
hold  tu  bail. 


GuNN  against  M'Clintock. 

^PHE  defendant  had  been  arrested  in  Ireland  i 
amount  of  several  bills  of  exchange,  and  ] 
special  bail^  who  were  afterwards  discharged  < 
tering  a  common  appearance,  but  on  what  groui 
not  shown  to  the  court  on  the  affidavits  used  on  sfa 
cause.  After  judgment  had  been  obtained  again 
in  the  Irish  court  of  Exchequer,  he  was  arm 
Kent  in  an  action  on  that  judgment. 

Mellor  moved  to  discharge  him  out  of  custc 
filing  common  bail,  on  the  ground  that  he  had 
arrested  twice  for  the  same  cause  of  action,  an 
after  being  arrested  in  the  original  action,  he  cou 
be  arrested  again  in  the  action  on  the  judgment 
mentioned  a  case  of  Sydney  v.  O^  Gorman  Mat 
which  the  defendant  being  arrested  in  an  action  br 
here  on  an  /rwA  judgment,  was  discharged  by  j 
dale  J.     A  rule  having  been  granted, 


G.  Henderson  for  the  plaintiff  showed  cause, 
less  it  is  clearly  shown  that  the  plaintiflT  has  the 
security  for  his  demand  in  the  county  where  th 
arrest  took  place,  with  equal  advantages  in  prose 
his  suit  there,  which  he  has  here,  the  rule  nemo 
bis  vexari  pro  eadem  causa  does  not  a])ply*  In 
V.  Murray  (ft)  the  defendant  was  arresteil  in  An 
and  judgment  had  been  obtahied  against  him 
On  his  being  again  arrested  here  for  the  same  de 
the  court  refused  to  discharge  him,  adopting  the  r 
ing  of  counsel,  that  the  court  would  not  take  notice 
arrest  in  a  foreign  country,  and  that  it  would  be 


(a)  1  T.  R.  470  i  secTidd,  9th  cd.  176. 
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to  deprive  the  plaintiffs  of  what  was  perhaps  their  only        18S4. 
security  for  the  payment  of  their  debt.     In  Imlay  v. 
JEllefsen  (a)  the  plaintiff  held  the  defendant  to  bail  for 
Ae  same  cause  of  action  for  which  he  had  been  pre-  MK;liiitoo», 
Tioutly  amested  in  Norway,  andnut  it  did  not  distinctly 
appear  to  the  oourt  that  the  plaintiff  bad  the  security 
ef  bail  there,  so  as  to  have  the  same  benefit  of  pro- 
aacuting  his  suit  there  as  here,  the  court  refused  to 
take  firooL  the  plaintiff  the  benefit  be  was  entitled  to  by 
die  laws  of  this  country.     In  Naylor  v.  Eagar{b), 
though  an  attachment  had  issued  against  the  defend- 
ant's goods  in  New  South  Wales,  still  as  it  was  not 
known  whether  bail  were  put  in  to  the  action,  or  whe- 
ther the  goods  &c*  were  rendered  in  execution  to  the 
plaintiffs,  the  court  refused  to  discharge  the  defendant, 
as  it  did  not  appear  clearly  that  the  plaintiffs  had  the 
same  remedy  in  the  colony  as  they  might  have  here. 
Now  here  the  plaintiff  has  not  the  same  security  of 
bail  in  Ireland,  for  they  have  been  discharged. 

Mellor  in  support  of  the  rule.  The  practice  of  the 
Irish  courts  is  well  known,  so  that  Imlay  v.  Ellefsen, 
where  the  court  did  not  know  whether  by  Norwegian 
law  the  plaintiff  had  the  same  benefit  of  bail  which  he 
had  here,  does  not  apply.  Maule  v.  Murray  may  be 
disposed  of  by  a  like  observation.  The  discharge  of 
the  bail  in  Ireland  on  entering  a  common  appearance 
must  be  taken  to  have  arisen  from  the  plaintiff's  laches, 
so  that  the  authority  of  Bower  v.  Barnett  (c)  is  un- 
touched, which  lays  down  that  in  an  action  of  debt  on 
a  judgment,  whether  after  verdict  or  by  default,  the 
defendant  cannot  be  arrested,  if  he  was  arrested  in  the 
•original  action. 

(a)  3  East,  453. 

(6)  2  y.  &  J.  90;  ice  Wood  v.  Thompson,  5  Taunt.  851. 

(r)  Saycr's  Rep.  160;  Tidd's  Piac.  9lh  cd.  177. 
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I  t 


J  .IS34.  Lord  Lyndhurst  C.  B. — I  am  of  opinioD  tb« 

i|j  ^T^"^^       defendant  should  be  discharged  on  filing  commoK 

9.  If  the  security  of  bail  in  Ireland  had  continue< 

M'Cliktocb.  defendant  would  not  have  been  liable  to  a  second 
here ;  and  if,  on  account  of  the  bail  having  bee 
charged  in  Ireland,  that  security  does  not  coi 
tfaercy  he  ought  not  to  be  put  in  a  different  situ 
unless  that  discharge  be  shown  by  the  plaintiff*  tc 
taken  place  from  no  fault  or  laches  of  his  own;  a 

I  which  may  have  influenced  the  Irish  court  as  it 

have  done  this.  However^  the  motion  may  stanc 
at  the  plain tiff**s  expense,  to  ascertain  that  fac 
file  an  additional  affidavit  by  to-morrow. 

It  afterwards  appeared  that  the   discharge  c 
bail  in  Ireland  had  taken  place  for  a  defect  i 

!  affidavit  of  debt. 

^  Rule  absol 

!i 


U 


ii 

I 


!S 


k 


I 
r. 
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I  FvsoN  against  Kemp. 

SanhU,  a  T^HE  process  was  serviceable  only.     The  decU 

motion  to  *et  A    ^,^^  g|gj  conditionally,  and  notice  of  such 

aside  a  decla-  ^    '' 

ration  and  was  given  on   15th  April,  but  the  appearance  w 

Jm3^i  entered  till  the   16th.     On  the  18th  the  plaint! 

for  irre^ula-  manded  a  plea.     On  the  22d  a  rule  was  obtain 

if  sJvrn  days  Hoggins  to  set  aside  the  declaration  and  subsi 

in  full  lerni  proceedings  for  irregularity   with   costs.     Caus 

since  the  ine-  shown  that  the  application  came  too  late,  being  i 

ft UaPall  "  week  after  the  irregularity,  and  also  after  a  step 

events  too  Richards  supported  the  rule,  on  the  ground  that 

plahitiffliai  made  within   the   time   for   pleading,   which  d 

taken  another  expire  till  the  03d. 
step  by  de- 
manding a  plea. 


.-I  ,'    K' 
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Lord  Lyndhurst  C.  B. — Were  this  only  a  question        1334- 
OfftinWfwe'thihk  Aat  th6  interval  of  seven  days  in  full 
l^hh  "hibb  long;  f)at  the  defendant  should  at  all  events 
have'  applied  befbire  any  other  step  was  talcen  in  thie 

fealise,  lidWever  short  the  interval. 

..,  -i  .  ■.  ■    ...  •■.....  1 

"Parke  B. — It  does  not  appear  to  me  that  seven 
day^^e  that' ^asonable  time  witliin  which  the  defend- 
%ht  is'boutid  to  apply;  at  all  events  he  should  have 
tome  before  the  next  step. 

Rule  discharged. 


'    ; 


1 1 


Cresswell  a^ain^^  Crisp. 

DEBT  on  a  promissory  note  by  payee  against  maker.  Debt  against 
Tw  X     xu    J     1       -.•  the  maker  of 

Demurrer  to  the  declaration.  ^  promissory 

note.    De- 

N,  G.  Clarke  moved  on  Heg.  Gen.  HiL  4  Will,  4.  jn  the  margin 
No.  2.  [this  Vol.  p.  i.]  to  set  aside  the  demurrer  for  ^*^«^  ^^"^  "°^« 

•-  *       "^  was  not  ex- 

a  frivolous  statement  in  the  margin  of  the  matter  of  pressed  to  be 
law  intended  to  be  argued,  and  to  be  at  liberty  to,4ign  cerved^'^EeJd 
jtidgment.  Tne  statement  objected  to  was/ that  Uie  uQtsQ  friyo-.. 
action  being  in  debt,  it  did  not  appear  tjiat  the  note  was  „yarrant  its 

expressed  to  be  for  "value  received,"  nor  anything  being  set  aside 
..■..,  1    1      '    1        ";.         It  1 1  ''^  motion  aa 

equivalent  thereto,  and  that  therefore  debt  wpuld  not  irregular  undei- 

i{i  •■    •■•  ■  ■•  -     •  '■■    ■■    '      "■•"        ■      "'  •■■••'        ••■    M^.GenMU. 

TV-  .-  •  ■  ■     4JF.4.No.«, 

»  U.  V.  Richards  showed  ckUise.  In  Bishop  v. 
^YdtmffijSi)  the  d^dai'ation  was' iit  debt  by  the  piyfee 
a^gaSnst  tbemi&ei'  of  a  hote;  litid  \n  Priddj/Y.  Hen- 

(a)  «  Boi.  &  P.  78.  (b)  l'  B.  it  tir.  674.'  *    \  ' 
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drawer  of  a  bill  against  the  acceptor,  and  in  both 
the  dedaratioiu  were  upheld  only  im  the  groun 
the  note  and  bill  were  stated  to  have  been  gir 
"value  received," 


N.  G.  Clarke  contrik.  In  White  v.  Ledwteh 
declaration  on  a  bill  was  demurred  to  because 
not  stated  to  have  been  given  for  value  receivei 
the  court  held  it  unnecessary,  and  tbe  jndgniei 
for  the  plaintiff.  The  new  forms  of  declaratio 
bills  and  notes  promulgated  in  Trinity  term  1  H 
do  not  contain  the  words  "  value  received." 

Lord  Lyndhusst  C.  B. — The  plaintiff  may  pr 
either  in  assumpnt.  to  which  action  tbe  prece 
mentioned  apply,  or  in  debt.  If  he  elect  the 
form  of  action  he  must  pursue  the  terms  of  an  ord 
declaration  in  it.  The  general  rule  (i),  which  w 
tended  to  prevent  a  declaration  in  debt  on  a  bill  01 
from  exceeding  in  length  thefonna  given  by  the  sch 
annexed,  relates  only  to  costs.  The  cases  cited 
that  the  matter  of  law  raised  is  certainly  not  so  friv 
as  to  warrant  us  in  setting  aside  this  demurrer- 

Parke  B. — We  ought  not  to  determine  tbb 
on  motion. 

Rule  discbarg 

(a)  K.  B.  Hil  95  G.  3.  Bijric;  OD  BiQi,  4ih  «4.  34.  notli.  It  A 
■ppeai  whelhct  rha  nction  wu  ia  debt;  Bfadcod  *.  Sua,  Lord 
l481,Ihcreciled»S.  P.  wuiDiMompiil. 

(1)  Trinity  1  W.  4.  VtA.  1. 5(3. 
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Walkinshaw  agmntt  Marshall  and  Another. 

nPHE  defendants  in  this  and  twooth^r  ^Qtipns  by  the  wh«i^ a* plain- 
same  plaintiff,  obtained  two  orders  for  a  week's  tiflf  hecoroea 
time  to  plead  on  the  usual  terms,  and  delivered  their  fore  the  trial 
pleas  on  28th  November.     On  26th  ^ovemler  their  5^?  ^?"«^'  '**« 

T  defeiulani  can- 

attorney  offered  the  plaintiff  50  per  cent,  on  the  debt,  not  apply  for 

and  on  7th  December  the  plaintiff  offered  to  take  75  security  for 

*^  costs  tiii  he 

per   cent.      On  the    10th  January  the  plaintiff  was  has  ascer- 
gazetted  a  bankrupt ;  on  the  29th  the  issue  was  deli-  /^^  assignees 
vered  ;  and  on  the  31st,  the  last  day  of  Hilary  term,  ^^"^^  resolved 
Maule  for  the  defendants  obtained  a  rule  for  security  with  the  ac- 
for  costs  from  the  assignees  (a).  ^'^""  .  .    .^ 

y-»»-Tr»»i  fi*  n  t         i«         declared  in 

Coleridge  Seigt.  showed  for  cause,  first,  that  the  time  time  to  go  to 
to  plead  obtained  by  the  defendant  had  prevented  the  ^?^)  *'  *.^* 

.     .  .  .  sittings  in 

plaintiff  from  trying  his  cause  before  the  bankruptcy,  Afkhaelmat 
and  also  that  the  motion  came  too  late  on.  the  31st  [tToi!dere"fbr 
January y  after  the  bankruptcy  had  been  gazetted  on  time  to  plead 
the  10th.  ta^,"d     As 

the  "  usual 
Per  Curiam  (i). — The  ground   for    this   application  terms"  were 

was  the  change  of  the  plaintiff's  circumstances  during  SUler  alia  the 
the  progress  of  the  cause,  and  the  question  is,  whether  accepting  short 

_       _    ^      _  ,  -  ft        1         1     ,    .       notice  of  trial, 

the  defendants  have  come  too  late  alter  they  had  m-  the  plaintiff  • 
telligence  of  that  change  ?     One  of  the  "  usual  terms"  ["^^^^^  "*" 

...  .  h?Lve  gone  to 

imposed  on  giving  time  to  plead  is,  that  the  defendant  trial  at  the 
shall  take  short  notice  of  trial,  and  if  the  plaintiff  had  JJI^t^er^^' b'ut 
been  active  he  might  have  gone  to  trial  at  the  sittings  did  not.  On  the 
after   Michaelmas  term.      He  does  not   do   so,   and  he^appeareTin 
becomes  bankrupt  before   he  can  go  to  trial.     The  ^^^  Gaiette  as 

a  bankrupt, 

(a)  See  7  T.  R.  296.  3  M.  &  Sel.  «83.  6  Taunt.  1?3.  1  Marsh.  4.  and  ^"^.  ®".  ^*'® 
^  ^  .  _  _      «  29th  the  issue 

47r.  4  D.  &  R.  81.  2  B.  &  Cr.  579.  «  D.  &  R.4f3.  «  Taunt.  62.  2  Chit.  R.  ^^g  delivered  : 

150,  359  ;  MoMtm  ▼.  FfAhiU,  (£.  1833.)  anit,  Vol.  III.  595.  Held,  that  an 

(h)  Lord  Lyndhurti  C.  B.,  Parhi,  Holland,  Aldersan,  Bs.  application  for 

security  for 
costs  from  the  assignees,  made  on  the  3 1st  January,  was  in  time. 
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simple  fact  of  his  becoming  bankrupt  does  not  enl 
the  defendants  to  security  for  costs,  for  the  first 
ment  at  which  they  can  apply  for  such  security  b  a 
ascertaining  that  the  assignees  have  resolved  to  g( 
with  the  action.  The  assignees  might  put  a  sto| 
the  action  if  the  bankrupt  proceeded  with  it,  but 
for  their  benefit. 

Rule  absolute 


Pybus  against  Bryant. 


,' ' 


I 


i 


■ . 


The  writ  of 
summons  was 
against  Anr 
drctn  Bryan 
in  **  an  action 
on  promises," 
and  the  de- 
fendant'snnme 
was  similarly 
spelt  in  the 


A   Rule  had  been  obtained  by  Dunbar  to  set  asid 

writ  of  distringas  and   subsequent    proceedi 

and  calling  on  the  plflinlifT  to  pay  back  21.  paid  ur 

the  distringas,  on  the  ground  that  a  true  copy  of 

writ  had  not  been  served.     The  writ  stated  the  deft 

ant's  name  to  be  Andreics  Bryan^  the  copy  ha< 

spelt  m  trie        Andrew  Bryan.     Erie  was  about  to  show  cause  for 
distnngas;  but         ^     ^  *^ 

in  the  copy  of  plaintiff  but  was  stopped  by  the  court,  who  asked  \ 

summon^  ^^^  irregularity  was  ?     It  was  answered  that  the  n 

served  on  the  on  the  copy  was  not  identical  or  idem  sonans,  and 

name  of  dn-  ^  Will,  4.  c.  39.  was  not  complied  with. 

drew}s  was 

stated  to  be 

Andrew :  Parkk  B. — The  writ  of  summons  and  the  distrii 

Held,  that  the  j^^jjj  stated  the  defendant's  name  correctly.     The  c 

distringas  ^  ^ 

must  stand,  of  the  writ  of  summons  which  was  served  gave 

n7i^he  c'^pv**  defendant  all  the  information  which  he  could  reqi 

was  not  made  and  could  not  mislead  him.     Service  of  such  a  c 

of  a  IV.  4.  was  sufficient  for  the  purposes  of  obtaining  a  distrin 

c.  39.,  but  The  service  of  the  copy  was  not  made  under  sec 

accordmi^  to 

the  practice  of  of  2  Mill.  4.  c  39.,  which  directs  the  copy  of  a  ca 

the  court : 

lleJd,  nlhOy 

that  the  diblringas  being  <'  in  a  plea  of  trespoM  on  the  case  on  promises,'*  will  n 

•ct  aside,  though  the  writ  of  summons  was  **  in  an  action  on  promises.** 


^l/gi3ffB  f qwrBBSjBA^  0F:f^1fJUlAM  lYj;  >»  ^ 
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to!l9f.4eBvece4^'ta  n.ptjrtyb  but  ac^^ordntg  totbe  prao^ 
tioerof  ibfs  isourt  relating  to  serviceable  process. 

PrBDS 


TfAi:.DEjB£ON  B«*-^Xbe  practice  of  the  court  is^  to  leave 
aqof^of.a  i^rrit  of  /summons  at  the  defendant's  resi* 
dwcQ«,'^Now  it  ia,:pp^;  tbfn£(notr,t9  comply  with  tba 
practice,  and  another  to  do  a  thing  contrary,  tq  the  acjt% 


«i  '•   :   ,  ■  -^  f 


It  being  urged  that  the  writ  of  summons  was  *'  in  an 
action  on  promises/'  and  the  distringas  *'  in  a  plea  of 
trespass  on  the  case'onpnnniser,^ the  court  refused  to 
entertain  the  objection,  the  respective  forms  in  the 
schedule  of  2  Will.  4.  c  S9«  having  been  followed,  and 
discharged  the  rule  with  costs. 


.  .,1.' 


'  ' ".           '   ' 

1       •    ; 

.1      ■  1      » 

4' 

1 

1 

V. 


BaYAVTw 


■\  .-•  » 


f  - 


l\ 


■.,''.  Pbimrosb  against  Bradley. 

npHE  plaintiff,  a  London  attorney,  sent  a  writ  in  a  The  plmnti 

letter  by  post  to  Paine,  an  attorney  at  Dover,  who  *  ^^om  «t- 

y  ,  ^  tornet,  sent  a 

was  deputy  constable  (or  bodar)  of  Dover  castle,  with  writ  m  a  letttr 

directions  to  get   the   same  executed.     The  master  ^?.*.^?*l[u^ 
j  .  •  •  attorney,  who  * 

allowed  him  on  taxation  4s.  for  the  warrant,  and  Qs.  &f.  wm  also  d»- 
for  attending  for  it  and  instructing  the  officer.     Man-  biL  oHbodar 
«^/ obtained  a  rule  to  review  the  taxation,  and  return  ofl>otwrcii» 
the  money,  on  the  ground  that  the  charges  allowed  getitexe-     • 
exceeded  those  given  by  23  H.  6.  c.  9.,  and  also  that  ^r^'^^ 

Paine  actied  as  under-sheriff.  taxed  the  bill  > 

of  the  latter;  • 
Tbe  master  >  ■ 

ChanneU  showed  cause.     It  is  not  clear  thsit  Paine  haTingnUowu  ■ 
is  an  "  officer"  within  23  H.  6.  c.  9.;  but  at  all  events  w1i,^'„t'il!5 
his  charges  are  not  made  in  that  character,  but  as  6s.  8d.  i6t  at- ' 

special  agent  of  the  plaintiff,  so  that  they  are  not  only  itaadinttmct* 

in^  the  offioei'  ^ 
toexccote  it,  the  Coart  affimMd  the  taxation,  though  the  feee  w«raabo«ii|»tnoe#altow«d' 
bj93  H.  6.  c.  9.  .  > 


I 
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lecoTcnble  by  action,  but  being  tboae  wualfy 
and  allowed  on  taxation,  wen  propecljr  allow 
Paine  in  this  case.  Townaend  r.  CaTpemter{a] 
Foster  r.  BlakelocA  (&}. 

Matuel  contr^,  relied  on  Deia  t.  Parsoaa  (c)- 

Lord  Lykdhurst  C.  B. — That  was  a  simple 
A  sheriff  claimed  as  of  right  a  larger  fee  for  bia 
and  labour  on  a  warrant  issued  by  liim  in  the  e 
tion  of  his  office,  in  a  cause  in  which  the  defendan 
attorney,  than  he  was  entitled  to  by  33  H.  6-  c.  9 
the  court  held  that  the  defendant  might  mainti 
action  for  the  overplus  aa  for  money  had  and  leceiv 
might  set  it  off  in  an  action  against  him  by  the  si 
But  to  bring  the  sheriff  or  bis  officer  within  thi 
there  must  not  be  imposed  on  him  any  other  t 
beyond  those  to  which  he  is  liable  in  his  ofGcial 
city.  This  plaintiff  has  hj  bis  own  acta,  in  the 
of  delivering  the  warrant,  taken  thb  officer  out  < 
strict  letter  of  the  statute,  whilst  by  taxing  bis  bi 
recognized  him  as  his  agent,  and  not  aa  an  officer 
The  rule,  therefore,  should  be  discharged,  and 
plaintiff  left  to  any  other  remedy  he  may  have  n 

Parke  B. — The  process  was  sent  to  Paine 
letter,  so  that  besides  the  postage,  which  may 
been  separately  allowed,  he  had  the  trouble  of  rei 
it  and  acting  on  its  instructions.  If  the  charges 
made  by  Paine  as  an  officer  of  the  constable  of  £ 
castle,  we  cannot  deal  with  it  by  taxing  it  aa  an  a 
ney's  bill,  according  to  this  motion. 

(o)  1  Rjl.  &  M  314,  1815.  (ft)  i  B.  Bt  Cr.  3S8,  (lSt6. 

(e)  t  B.  &  Aid.  b6»,  (1819.) 
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Aldbrson  B.--^We  were  called  on  to  review  tbig 
taxatioDy  on  the  ground  that  it  was  the  bill,  not  of  an 
•attorney I  but  of  a  sheriff's  officer.  Were  that  so  in  ~  v. 
fact,  we  could  not  deal  with  it,  nor  could  it  have  been  Bradley. 
referred  to  taxation  except  as  an  attorney's  bill.  Paine 
is  in  the  first  instance  treated  as  an  agent,  and  it  is 
then  sought  to  turn  round  and  treat  him  as  an  officer 
within  23  H.  6. 

Rule  discharged  with  costs. 


Wilson  and  Another  against  King. 

^T^HIS  cause  had  been  referred  to  a  barrister  to  make  Where  a  cause 
his  certificate.     He  certified  that  a  verdict  should  bairister  whlT 
be  entered  for  the  plaintiffs  for  a  sum  named.     Hum-  power  to  cer- 
frey  obtained  a  rule  to  set  aside  the  certificate  and  certificate  can- 
verdict  as  being  against  law.     He  sought  to  distinguish  "ot  be  set 
R  certificate  from  an  award,  on  the  ground  that  the  ground  that 
arbitrator  cannot  state  facts  for  the  opinion  of  the  court  y\^***  ™*!" 

*^  ^  ^  taken  the  law. 

on  the  former;  contending  that  objections  might  there-      Quare,\(nQ 
fore  betaken  to  one,  which  could  not  be  available  against  j^ne  o^ly^such" 

the  other.  limited  power, 

may  dehver  in 
^^^  ,  with  his  certi- 

Whitehurst  in  support  of  the  certificate  showed  cause,  ficate  a  writ- 
One  ground   of  this  motion  is,  that  an   unstamped  ^^.j^^^nct, 
paper  offered  in  evidence  was  rejected  by  the  arbitra-  proved  before 
tor.     [Alderson  B,  Is  that  an  objection  to  the  award?]  raise  a^q^ues^ 

tion  of  law  for 
_  *>       -r  .1.1  ^  1  tbe  opinion  of 

Parke  B. — I  consider  it  to  have  been  long  ago  set-  the  court? 
tied  by  the  case  of  Campbell  v.  Twemhw  (a),  that  the 
parties  who  submit  to  the  award  of  an  arbitrator  are 
bound  by  his  opinion,  both  as  to  law  and  fact  (b).    No 

(a)  1  Price,  81.  (6)  S.  P.  Perriman  ▼.  Steggall,  9  Bing.  681. 
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1834*. 


Wilson 


V. 
KlKG. 


objection  appears  on  the  face  of  this  certificate 
the  limited  power  of  such  an  arbitrator  prevents 
and  Another  ^om  Stating  a  point  of  law  as  he  could  have  done, 
the  reference  empowered  him  to  make  an  award, 
only  proves  that  the  parties  have  themselves  seL 
a  mode  of  reference  which  may  or  may  not  be  lial 
that  inconvenience. 

BoLLANp  B.  concurred. 

Alderson  B. — In  Holmes  v.  Higgins{a\  the 
trator  delivered  a  written  paper  with  his  award,  in  < 
to  raise  a  point  of  law  for  the  opinion  of  the  court 
the  court  set  aside  the  award  upon  the  facts  stati 
that  paper. 

GuRNEY  B.  concurred. 

Rule  discharged  with  costs  {May  1.) 

(a)  t  B.  &  Cr.  81.  It  probably  was  not  one  of  the  terms  of  thki 
ence  (hat  the  arbitrator  shoald  l>e  at  liberty  to  state  facts  in  his  aw 
tlie  opinion  of  the  court  in  point  of  iav^. 

{h)  In  Wade  v,  Malpoi,  which  was  heard  on  May  6,  uid  wbic 
n  refeience  similar  in  its  circumstances,  Ovdsim   hud  obtained  a 
rule,  on  the  ground  of  the  arbitrator,  a  barrister,   having  made  an 
against  law  and  fact. 

Taijhurd  Serjt.  and  Orcavrs  showed  coose. 

Cod^n  ukcd  the  same  argument  against  the  certificate  as  in  the  Ui 

The  Court  alluded  to  Campbell  v,  Tvtmlow,  and  haviug  ncntione( 
late  decision  in  IVUton  v.  Kingt  discharged  the  rule  with  co^ts;  Alaa 
adding,  that  the  court  in  Wilson  ▼.  King  held  the  certificate  to  be  fi 
purpose  an  award ;  and  that  had  the  arbitrator  wished  for  the  opinion 
co«rt,he  might  have  atated  thefacia>ta  order  to  obtain  it* 


I 


■if 

i 
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Pc«TAN  cy^ai/wf  JMasspju. 


JjiSSUMPSIT.'' The  tfe'claration  was  framed  before  The  London 
*-     Ae  nev^  titles  of  Hil.  1854,  arid  contained  special  quests^acts" 
<!!6iHits  forndt  delir^rfng^  gt/od^  according  to  agreement,  conierjurisdic- 
for  not  accounting  for  goods  sold,  and  for  not  returning  dj^ed  de- 
iroods  unsold.     The   plaintiff  had  a  fjeneral   verdict,  "»a"<^f» 

,  .  .    °  .  .  1     '  though  there 

subject  to  a  reference  to  a  barrister,  who   certified  are  special 
generally,   that  a  verdict  should  be  enteted  for  the  ^""^** '  ^f 

®  •"  ..        '  ;         not  111  cases 

phintrff  for  5/.,  without  restraining  the  verdict  to  any  where  unhqui- 
Jfat^ciiW  couhti     Petersdorff  obtained  a  rule  to  enter  are^souehtTo* 
i  iJuggtfHion  oh'  th^'  London   court  of  requests   act,  be  recovered; 
W  iSfe  40  (?.'  3:  c:  dv.  ih  oi'der  to'  dei)irive  the  plaintiff  count  for  not 
of  costs,  or  to  stay  proceedings  on  payment  of  5/.  '  returning 

Bompas  showed  for  cause  that  the  acts  3  «/.  I.e.  15., 
14  G.  2.  c.  10.,  and  39  &  40  G.  3.  c.  civ,  applied  only 
to  suits  for  debts  not  exceeding  51. ,  and  not  to  actions 
of  special  assumpsit  for  unliquidated  damages.  Jonas 
V.  Greening  (a). 

Petersdorff  in  support  of  the  rule.  The  argument 
on  the  other  side  would  confine  the  jurisdiction  of  the 
London  court  of  requests  to  indebitatus  assumpsit. 
But  nothing  in  the  acts  excludes  from  their  beneficial 
operation,  actions  where  special  counts  are  used. 
Were  it  otherwise,  actions  on  bills  would  be  excluded. 
In  Sandby  v.  Miller  (h),  it  was  held  that  these  acts 
applied  where  the  plaintiff  recovered  less  than  5L  on  a 
count  in  assumpsit  on  a  quantum  valebant.  Here  the 
counts,  though  special  in  form,  amount  to  little  more 
than  the  common  count  for  the  value  of  goods.  Jonas 
T.  Greening  was  an-  aelien-on  the  case  for  non-delivery 

(o)  5  T.  R.  5?9,  and  see  Tidd,  9  ed.  954.        .      (6)  5  East,  194. 
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of  goods  aocordiDg  to  b  contract,  and  not  to  ree 
the  value  of  the  goods.  The  dasiage  which  ti 
accrued  from  Don-perfonnance  of  the  contract  u 
depended  on  an  uncertain  event.  So  here  the  >i 
ence  showed  the  subject-matter  of  suit  was  rathei 
of  arithmetical  cakulatioiit  than  of  uncertain  dami 

Paekk  B.  (2  Maff.)—l  think  that  the  jnrisdictii 
the  London  court  of  requests  is  not  confined  to  ac 
of  debt  or  indebitatus  assumpsit,  but  extends  to  1 
dated  demands.  In  this  case  the  count  for  not 
counting  for  goods  sold,  might  be  such  a  liquid 
demand.  But  there  u  also  a  count  for  not  retui 
goods  unsold,  which  cannot  be  so  considered.  A: 
arbitrator  has  certified  that  a  verdict  should  be  enl 
generally  for  the  plaintiS',  it  must  be  taken 
part  of  the  damages  was  given  on  that  coud 
well  as  the  others.  Had  the  defendant  procured 
arbitrator  to  confine  his  award  to  those  couni 
which  the  demand  was  liquidated,  the  result  n 
have  been  different- 


The  other  Barons  concurring. 


Rule  discharged,  the  costs  to  be 
in  the  cause. 


Grange  against  Shofpeb. 

A  T  the  trial  before  one  of  the  secondaries  of  Lo 
under  a  writ  of  trial,  pursuant  to  S  &  4  ft'i 


Grange 

V. 
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ci  42^  8.  17«^  the  defendant  had  a  Terdict^  which  1^54. 
lieriger  now  moted  to  set  aside,  and  to  enter  a  verdict 
tcft  the  plaintiff  for  51.  or  for  a  new  trial.  The 
secondary  had  grren  lea^e  to  move  to  enter  a  verdict,  Shoppee. 
umA  gave  bis  certificate  to  delay  execution  till  the 
pkuntiff  could  apply  to  the  court.  Affidavits  of  what 
took  place  at  the  trial  were  produced,  as  were  also  the 
secondary's  notes,  but  the  latter  were  not  verified  by 
affidavit. 

Lord  Lyndhurst  C.  B.  (April  16.) — The  judges 
yesterday  settled  that  applications  of  this  kind,  conse- 
quent on  trials  before  sheriffs  and  other  officers,  under 
writs  of  trial,  should  be  made  on  producing  the  notes 
of  the  presiding  judge,  verified  by  affidavit  to  be  his. 
The  counsel  may  move ;  but  the  rule«  if  granted,  must 
not  be  drawn  up  till  the  secondary's  notes  are  thus* 
verified.  The  case  may  then  come  on  as  a  motion, 
without  being  put  into  the  new  trial  paper. 

A  rule  having  been  granted,  was  drawn  up  afler  the 
notes  had  been  verified  by  affidavit. 

See  Mansfield  v.  Brearey,  1  Adol.  &  Ell.  R.  347. 


B 


Hellinos,  Administrator,  against  Stevens. 

USBY  had  obtained  a  rule  for  anew  trial  afler  The  affidavit 

the  defendant  had  obtained  a  verdict  on  a  trial  ^^"fc'R  ^^ 

.  .  ,       mi      snenfrs  notes 

before  a  secondary  of  London^  on  a  writ  of  trial.     The  of  a  trial  had 
officer  had  hesitated  to  draw  it  up,  doubting  whether  "" ^^|*  J^'jL' 
the  affidavit  sufficiently  authenticated  the   paper  A.  suant  to  3  &  4 

.       WilL  4  c  48 

annexed  to  it,  and  purporting  to  be  notes  of  the  trial  ^  ^^^  '^^  * 
signed  by  the  secondary,  to  be  the  notes  of  that  officer.  «n'y  »^»^ 
It  was  made  by  the  managing  clerk  to  the  defendant's  annexed  con- 
attorney,  and  stated  that  the  paper  writing  thereto  ^a««w  i^e  note*. 
annexed  marked  A.,  purporting  to  be  a  copy  of  the  sheriff  to  the 

court. 
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183-k        secondar}'*8  notes,  taken  on  the  said  trial,  was  reo 
by  the  deponent  from  the  said  Mr.  J.  the  secon 
who   acknowledged   that   the   signature    /.  •/•  tc 
t  Stcvens.      paper  writing  thereunto  annexed,  was  his  the  said 

«//s  signature.  It  then  proceeded  to  state  tha 
deponent  could  not  swear  that  such  paper  writing  i 
true  copy  of  the  notes  so  taken  on  the  trial,  be 
his  objections  made  at  the  trial  were  not  stated  6: 


I'  Lord  Lyxdhirst  C.  B.  (:J3  April,) — The  rule 

be  drawn  up,  for  the  first  part  of  the  affidavit  is 
cient»  and  the  latter  part  is  merely  surplusage, 
party  was  not   bound  to  swear  that  the  copy  o 
notes  received  from  the  secondary-  was  a  correct 

(  of  those  taken  by  him  at  the  trial,  but  merely  th^ 

paper  annexed  contained  tlie  notes  transmitted  b; 

2  to  this  court. 

j;  Rule  drawn  up  accordingly  ( 


Fowler  against  IIendox. 


1i  d 

5«rnl  h\  ytjil  on 


Ir'anotireof      i  SSI'MPSIT  on  a  bill  of  exchange,    by  in 
d.>ho,u.jris      ^^  aaainst  indorser.     At  the  trial  at  the  siciii 


inii 
siciinj 
the  iliiv^m  Eastcr  term,  it  appeared  that  the  notice  of  non-pay 
u'ihiir^  of  the  bill  ought  to  have  been  given  on  the  Tih  Xov, 
cei\e  it.  the  by  the  plaintiff  to  the  defendant,  both  residing  « 
vc  nJor  to  '^ic  limits  of  the  twopenny  post.  The  pbintiff pro* 
f^-\ive  athmia-   letter  containing  the  notice   to  have  been  put  ii 

ptelv.  that  the  '^  i      i-    i 

i«;ter  waf  put  twopenny  post  office  by  daylight  on  that  day, 
Kt  u  timr  ^.     ^jjjjj^  ^'^5^,^  j,^        ^IjJ^Ij  ^nj^  ^j  ^j^  o  clock' 

IV  chat  vluv  judge  left  it  to  the  jury  to  say  whether  there  wa 
^hTiiYu^^oV  reasonable  evidence  that  the  notice  came  co  tki 
\\>K  Y^x.  fendant's  hands  on  the  7th.     The  plaintiff  had  a 


^  l^  Vii^i^HE'  td^R^  Year  op  WItLIAM  tV^  '  1008 

dtet'Oh  a  )|>1ea  or  tfae  statute  of  limitaitions.  Manset  1^34. 
no^vled'  fbi^'a  fiew  trial,  aniT  cited  Smith  v.  Hallett  (a). 
[Lord  Lt/ndhurst  C.  B.  The  plaintiff  should  have 
prttved  that  the  notice  was  put  in  at  such  an-  office  ^^»<>»- 
hti^r,  that  in  the  ordinary  course  of  the  post  a  letter 
would  rfeach  the  address  on  the  7th.]  A  rule  having 
gr^inted, 


Chilton  showed  cause. 

Parke  B.  (12  June,) — We  think  there  must  be  a 
new  trial,  and  that  the  learned  judge's  direction  was 
wrong.  The  plaintiff  was  bound  to  prove  the  letter  to 
have  been  put  in  in  time  to  have  been  delivered  the 
sanie  night.  No  evidence  was  given  of  the  icourse  of 
the  post,  or  where  the  letter  was  put  in.  Had  it  been 
put  in  in  the  general  twopenny-post  office,  it  might 
have  been  put  in  in  time ;  but  if  elsewhere,  the  con- 
trary. The  burthen  of  that  affirmative  proof  was  on 
the  plaintiff.     The  other  barons  concurring, 

Rule  absolute. 


Fowler 

V. 


.    .      Hewitt  against  W.  Melton. 

4^ASE.    The  first  count  stated,  for  that  whereas  The  attorney 
the  plaintiff  heretofore  &c.,  before  the  barons  of  ^radefend- 

.       *       .  .1  .        '  .     .  ant  who  waa 

■  ■   .\       .  ..      '^  custody  on 

finAl')fkrocesi|'tSbtaThed'tiie  consent  of  the  plaintiff's  attorney  not  to  charge  bim  in 
eiecutivA  »n  jthe  earn)  ip  v^Hich  that  step  oi]|>ht  to  have  been  Xftken,  on  the  false  n^ 
presentation  that  he  had  the  defendant's  authority  and  consent  to  ta^e  no  advan- 
tags  of  bis  tlo^  being' cbarfijM  in  execution  till  the  next  term,  llie  defendant's 
att^ri^ev  si|;pfd  an  ,opdfu;takii\}(  to  that  effect,,  which,  bow^^ver^  did , not  state  that  the 
proceedings  were  stayed  at  the  defendant's  requfisr,  pursuant  to  Jleg.  Gen.  of  this 
courts  'HU.  9Q'fic  sr  G:  ^.  The- '  defendant '  was  nbt  char^  in  execution  till  tlie 
next  term,  and  was  af^erw^ards  di3<rharged  oii,the  ground  of  the  aJbovf  omission  ia 
the  (thdeitaking.  An  action  ha vfng  been  brought  by  the  plaintiff  against  the  do* 
fendaAt  s  auoniey  ibr*  daaiag{fi»  accnimtf  ffbta  tbt  delendantfs' dUdiMge  by  the  fiike 
repre<ientation  of  the  defendant*  jt  was.  held  .(hat  it  cquJ^.Qot  be  maiduined,  for  tlie 
damage  laid  Urose  from  the  ihfbrmality  of  the  ohdertaUng.  . 
VOL.  IV.  3  X 
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VUA.  Uk  iMJeaty's  Exvhrquev  tt  IVtglmvattr,  in  »  oertri 
}'"-'■''  AOtiov  tb«Q  depcocloig'  is  tb»  will  cotnt  at  Ae  amt  i 
«'"  th»  plMMiff  agaitut  one  T.  f .  JUabcn,  nanen 
MMLtm.  ^alnsttbe  said  J.  fi.  ilf.  ajud^wrt  fcv  a  ccrtmn 
«(  aaooej,  to  wit,  (be  sum  of  1000^;.  &r  dataugn  M 
foativ  e»  by  the  tsid  jndgnieat  noovrared  ia  th*  w 
court  of  our  said  lord  the  kiog  before  the  baroH  Am^  !*■ 
fully  appears,  and  which  said  judgment,  before  and  i 
the  time  of  committing  the  gnevances  by  the  defendai 
heiieinafier  next  mentioned,  vaa  and  stiU  ■■  is  full  fan 
&C'.:  And  wbereas,  after  the  reoivrarijig  the  jadgnia 
afbiXsaMl,  and  whilst  the  mmi^  «a«  in  fidl  fbice  &c^  1 
wit,  on  &C-,  in  MidttebMu  term  in  the  third  yew  to 
the  sajd  T.  S.  M.  was  rendered  to  the  cnstody  of  ti 
WArdeaofhia  m^jeaty's  prison.  o£  the  Flett,  nxdiadiai| 
ofhiabail  at  the  auitof  the  plaintiff  ia  dieaaidnati 
the  said  court  of  Exchequer,  and  at  llic  tiaoe  of  cob 
nutting  t^  grievances  by  the  defendant  in  this  smt,  i 
hereinafter  next  mentioned,  was  a  priaaner  tn  tbe  en 
tody  of  the  said-  warden  of  his  majesty's  prison  of  tli 
Fleet,  at  the  suit  of  the  plaintiff  in  the  said  niit  in  thi 
said  court  of  Exchequer,  and  the  aaid  T.B.M.  hario 
been  so  rendered  to  and  so  being  a  prisoner  in  tbe  cut 
i  tody  of  the  said  warden  of  bis  majesty's  prison  of  tb 

'  ■!,  Fleet  aforesaid,  it  became  and  was  essential  and  nc 

' '-  cessary,  by  and  acoordjog  to  the  oourse  and  praetie 

of  bis  n^jeaty's  said  oouiit  of  Exchequer,  tor  tbe  plaa 
tiff  to  cause  the  said  T.  B.  M.  to  be  duly  charged  npo 
tbe  sai4  jodgroent  before  the  expiratioo  of  a  certai 
time,  to  wit,  before  the  end  ^d  expiratioo  of  Hibr, 
term  then  next  ensiung,  to  wit,  Hilary  t^n  m  tbe  dun 
year-  afbresiudi  and  the  pbiotiff  by  IL  H.  vbo  was  tbe 
t  and  there  bis  attorney  in  tbe  said  suit  in  the  au 

court  of  Excbeqnw,  was  minded  and  dqsirou*  aad  wa 
about  BO  to  duly  cha;^,  and  but  for  fake,  fondnfeBi 
and  deceitful  Bepresentatioiis  of  the  aaid  de£ndant 


ThBfeinafkr  mentioned, '  would  hare  «o  duly  ch&t^ged  fible      ^^Si. 
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'said  W.  JB.  M.'mexecaiA<m  at  the'doitof  him-ihe  plidn- 
iliff  upon  tbe  said  judgment ;  of  all  which  pirMiises  th\s  ''"^V 
aakiidefeodanli  before  the  cdmnAttkig  the  grievances  ^bIwn. 
Hheramtftear  next  mentioned^  had  ilDtiee:  And  whereas 
^AfteBward6  after  the  recoverii^  of  the  daid- jadgment, 
andrwhilstthe  same^wavin  fbn  forb^  and  after  the  »aid 
'^S'iiBuMi  had  been  bO' rendered  to^ and  whilst  he  was  a 
."pBisoDermthe  custody  of  the  sahl'warden  of  his  said 
-flnqeaty^a  prisoiref  the  Fleet  as'aforesaidv  and  whilst  the 
;plainttff  WBSi  so  .abeiit  to  charge*  the  said  T.B.  Af.  ih 
•Aeciktioo'of  die  said  Judgment^*  and  before  the  expim^ 
titfnofdie»ne0e88li!ry  timefor  so  doin^>  and  before  the 
enpiratioo^of  thd  said  HUary  term  ih  die  ihird  year 
«feffesaid,/^to  wtt^v  on  the'^dA^Januaty  1833,  the  said 
d6tlrjraf»iarj^:  1883' aforesaid  then  and  there  being' a 
dayril^^wui  before  the  end  and  ei^i^ation  of  the  said 
JRIary  teraiin  the>  third  yekr  aforesaid^  the  said  de^ 
fiBodant  then  being  one  of  the  attomies  of  his  said  ma^^ 
jcBty's  court  of  Ezobequer^,  and  also  the  attorney  of  and 
fbfithe  sud'  T.  jB.  M.  in  the  said  isniit/  applied  to  and 
iteqaested  the  sakl  JR.  H.  as  being  the*  attorney  of  and 
fev  him  tbe  said'./,  ffeuw'^f  the  plaintiff  in  the  said  suit, 
abd  also  the  plaintiff  in  this  suit,  fbr  the  said' X  Hettntt 
not  toieharge,and  that  he  would  not  charge  the  said 
31 A  ilf.  in  execution  in  the  sand  then  'Hilary  term'  in 
the  thisd  year  aforesaid,  nor  andl  tbe  then  next  t!agt(6r 
terav:  and^  the  plaindff  fiMher  says,  that  the  said  de^ 
fbndant  cctitriving  and  fraudulently  wickedly  and' de^ 
oeitfiiHy:  intending  to  deprive  the 'plaindff  of  the  beneflf 
andifroits  o(  bfs  said  judgment' against  the  said  T.  B,M. 
aadithenieaifs  of  recovering  and  enfbrcing  thepayment* 
ofithe  said  damages  and  costs  so  recovered  by  the 
pfanntiffiagainst  the  said'  2R  £.  M\  by  the  said  judgment 
aa«ibnBaaid,'  tfato  and  there/  to  wit,  oii  the  26i}x  J€h 

3x2 
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1834.  nuary  1833,  falsely,  fraudulently,  wickedly  and  d^ 
fiilly  represented,  pretended  and  asserted  to  the 
J7.  H.f  so  then  and  there  being  the  attorney  of  an 
the  plaintiff*  in  the  said  suit  in  which  the  plaintii 
so  recovered  the  said  judgment  as  aforesaid,  and 
he  the  said  defendant  was  then  and  there  aatho 
by  the  said  T.  B.  M,  to  make  such  application  an 
quest  to  the  said  12.  H.,  so  then  and  there  being  i 
ney  of  and  for  the  plaintiff  in  the  said  iast-menti 
suit,  and  that  he  the  said  W.  M.  was  then  and 
authorized  by  the  said  1\  B,  Af»  to  sign  and  delif 
the  said  R.  //.  so  then  and  there  being  attorney  oi 
for  the  plaintiff  in  the  said  last -mentioned  soit,  a 
tain  undertaking  in  writing,  then  and  there  signet 
delivered  by  the  said  defendant  as  the  attorney  ol 
for  the  said  7'.  B,  M,  in  the  said  last'-mentioned  s' 
the  said  R,  H.  as  attorney  of  and  for  the  plaini 
the  said  last>mentioned  suit,  whereby  he  the  said  \ 
so  being  attorney  of  and  for  die  said  71  B.  M.  ii 
said  suit,  consented  that  the  plaintiff  should  have 
the  then  next  Eauter  term  to  charge  the  said  T.  i 
in  execution  at  the  suit  of  the  plaintiff  upon  the 
last-mentioned  judgment,  and  to  take  no  advanta 
his  the  said  1\  B,  M.  not  being  charged  in  the 
Hilary  term,  it  being  then  and  there  agreed  tba 
said  plaintiff  should  have  until  the  then  next  1 
term  to  do  it  in,  meaning  to  charge  the  said  T.  B. . 
execution  upon  the  said  judgment;  and  the  pL 
further  says,  that  thereupon  the  said  R,  H.  so 
and  there  being  the  attorney  of  and  for  the  plaini 
the  said  suit,  confiding  in  the  said  assertions  and  r 
sentations  of  the  said  W.  Af.,  and  believing  the 
to  be  true,  and  not  knowing  to  the  contrary  tb< 
did  then  and  there  take  and  accept  the  said  co 
and  undertaking  in  writing,  and  did  forbear  and 
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Ip  cbilrgeitb^i^dnf.  ^»  Af^'inesiecutionat  the  ^uit  of  )^SA. 
tb^^plaintiS*Ufi<Hi,  tbe  4aid  jodgmant^  oo  or  before  tht 
ei^ldiOD  eoLpirfttioii!  of  €be  mi  Hifiary  term  in  tbevlhird 
IMk-[ii^ore$<|id)  o?  witbia^a  due  and  pr6per  time  in  that  Ms^tM 
he^lft,as<  be  could  and  iDigbt:aad  otherwise  would 
ba?B.  done,  whersaa  in  'truth  and  in  .fact  the  eiud 
Xf  JB^JH-  was  not  at  the  time  he  made  $uch  application 
andirequeat  aa  aforesaid  to  the  sliidit.  J?»  sO)  being  the 
^^ormyQf'  aid  for  the  aaid  plaintiff  in .  dip  aaid  suit, 
a^d.madie  «ucb  aaaerlk)ns>end.  repiresentationB.  to  the 
^d^Ji^MiOr  afterwarda,  authoHaed  oriempow^rediby 
i^i^M^T*JBtM4'.t0nl»ki^  such.  I9equas^^ii4  ^pplic^r 
ti(Ojn  :>  And  ^b^reas  in  .truth  andiajfiaet  the!a>aJi4  W*M^ 
Ufaanottat  thoiline  he  i8o  signed  a«di4e)&ve4red. to  tib^ 
fmd  t/Zk  JET.  aoi  bebig  attorney  of  and  for  the, plaintiff 
in  the  said  suit  as  afbresaidr  the  VNiid^  undertaking  or 
eoaaent  in  writing  aa.  aforeaaidv  ;and  made  Mob  BSBfit^ 
tlon nnd  representalion  in  tbat'bebalfaa  aforesaid,. or 
aJberwaMs/ authoria&ed  or-  empowered  by^  the  4aid 
X.  'B.  M.  to  aign  oir  deliver  the  same^  to  tbe  said  JR.  Hp 
AO  beinfg  the  attorney  of  and  for  the  plaintiff  in  tbe 
auit  aforeaaid,  or  to  tbe  plaintiff  in  the  suit  aforeaaidj 
4er  tO:  gm  any  other  valid  or  suflicient  undertakiiDg  for 
ftbe  plaintiff  i  to  baire  until  the  said  then  next  Easier 
term  40 'charge  tbe  aaid  T.  &  M,  in*  OKecution  updn 
^e>  said  -judgmenty  and  to  take  too  advantage  of  tbe 
■aaid  7l\J3;  Mi  not  betng  cbarged  in  execution  tbe  said 
^ben  Hilary  term :  And  ^  plmntiff  further  aays,  that 
ikt  said  7.  B«  AT.  took  advantage  o{  tbe  plaintiff  ndt 
barring  cbarged  or  caused  him  tbe  said  31  B.  JM.' to^be 
charged  in  execution  upon  the  isaid  judgment  befoee 
the  end  and  exptlrataon  of  the  said  JE/t^ory  term/ and 
afterwards,  to  wit,  vm  tbe  17tb  of  iyi[pn7*in  JEaater  t^ria, 
:ii»>tbe  third  yearaforeaaidyaiadeyaiad  caused  id^be 
vud^f  appboaition  to  the  said  court  of  Exchequer:  to^ 
discharged  out  of  custody  at  the  suit  of  the  plaintiff  in 
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1834.       the  said  suit,  for  and  by  reason  of  the  s:ud  plaint; 

the  said  suit  not  having  charged,  or  caused  t 

charged,  him  the  said  T.  li.  M^  in  execution  upoi 

Melton,     said  judgment,  before  the  end  and  espiraUon  ol 

r  said  then  last  Hilary  term,  as  according  to  the  a 

III  and  practice  of  the  said  court  he  ought  to  have  ( 

and  the  said  T.  B.  M.  was,  upon  and  in  conseqi 
of  such  application,  afterwards,  to  wit,  on  the  2 
May  in  the  8ame£aster  term,in  the  third  year  afprc 
by  and  in  pursuance  of  a  certain  rule  or  order  o 
said  court,  made  in  the  said  pourt  on  8d  Mi 
Easter  term,  in  the  third  year  aforesaid,  discfai 
out  of  custody  of  the  said  warden  of  the  Fleet  at 
suit  of  the  plaintiff,  not  having  charged,  or  caus 
be  charged,  the  said  T,  B.  AL  in  execution  upoi 
said  judgment  within  the  said  time  in  that  h 
aforesaid,  and  which  the  said  JR,  H.  so  being  i 
ney  of  and  for  the  plaintiff  in  the  said  suit,  fo: 
and  omitted  to  do,  by,  from,  and  in  consequence  c 
said  false,  fraudulent  and  deceitful  representation! 
assertions  of  the  s^id  defendant,  and  the  beliei 
confidence  of  him  the  said  £•  //•  in  the  same,  ai 
means  of  the  premises  the  plaintiff  lost  all  benefil 
advantage  of  and  from  the  said  judgment  so  recpi 
by  him  against  the  said  7.  B,  J/,  as  aforesaid,  anc 
means  of  obtaining  or  recovering  payment  or  sat 
tion  for  the  damages  and  costs  aforesaid,  or  anj 
thereof,  to  wit,  in  the  county  aforesaid.  The  ge 
issue  was  pleaded  before  the  rules  of  HiL  4  TF.  4* 
into  operation. 

At  the  trial  at  the  Middlesex  sittings  in  Trinity 
1834,  it  appeared  that  the  defendant  acted  as  tl 
torney  of  T.  B.  Melton^  his  father,  who  was  imprv 
in   the  Fleet  on  final  process  at  suit  of  the  pla 


■ll 


ci^ectitkm  m  Htfary  terth  1883  (a).     Oh  Ih^  gSlh  \lfe.      „  _  . 
ntorjr,  t)^  £teftfnditot  being  at  iVue  ^Mee  bf  M^  plAihtifF^  v. 

^Ittbtttey,  sa^  the*e  a  hkheks  ctfr^iA  wb?dh  hkd  Bfe^  MttWK 
girt  feAdy  fti  ordier  to  brihg  lip  5r.  A  Melf&k  ttt  bfe  s^ 
thafged.  D^fertdaiit  told  tbe  p!aMKff*ls  ^ttoHiey  tWA 
^tt^Mfs^  ^(rtHild  ex^pf6b%  h«s  father  ^tid  britig  in  &e^ 
ftAt^ts,  ahd  begged  thai  il^  WMild  U(M  ehatg«  hnH  till 
JBm^  tei^.  Th6  ptathlfflTfi  atlb¥ti^y  tp^ed  to  do  W, 
it  he  could  procure  his  father's  consMt  hot  t6  takid  tWf 
advantiage  on  that  account.  The  defendant  then  left 
ttie  ofRt^y  hi  b«  ^{d,  to  see  bU  fiithel'  oil  the  sttbject. 
ffe  afler^rdsVH^rned  tfa^re,  i^pH^teilting  thilt  K<6  hftd 
faiB  other's  cM1srt»tit  bnd  authbHty^  a:hd  Imtn^d&tetf; 
hefol^  quitting  the  office,  wh>te  olit  th^  following  i»6* 
ikibnkhdute  and  ctyhaeht:— **  Exiiheqii^'r  of  PteaSj 
JS^ifrff ^  T.  Melton.  I  hei^by  ednsMt  thai  the  |9lauitfff 
shkB  hiaT)6  till  liett  ti^nn  «6  dmirge  the  defendant  iti 
etecbtioTi,  and  to  take  no  adv^htagt^  x)f  his  not  beltig 
dlt^rged  in  exectstioh  this  teni^i  it  being  agreed  that 
iltt^  plaittt^  shall  have  Uhtt!  il^xt  Easter  ternl  to  do  it 
ki.  W.  MOttm,  defetidaht's  Attorney i  January  iS,  1833." 
T.  B,  ilf  .  ^s  hot  diarged  in  execbtioti  in  Hilary  terttl^ 
but  afteihi^rds  applied  to  a  judges  kt  chatnberis  for  hid 
dischlri^i  The  case  was  adjouhled  for  the  consid^ra*" 
tioR  tX  the  dc^tirt,  who,  iti  Easter  tetndi  18S3,  dis^ 
charged  the  prisoner,  on  the  ^;rouiid  thfat  the  above 
ebhstot  did  not  state  that  proceeding^  Wi^ii^  stayed  it 
ikk^  r^quedt  of  the  def^hdaM  iti  thfe  stiit,  dcctihling  t6 
Reg.  Oen.  of  this  court,  Hil.  S6  &  27  Geo.  S.  6.  It.  [Mte, 
Vol.  I.  App.  No.  I.  p.  xiv.]  (6).    The  affidavits  in  sup- 

:,:   '      .^  '  '  ■  ■  • 

7(«).8m  m  U.tbe  f  roper  liiM  for  charging  *  defendant  in eaecatioD  in 
Uie  Excbe^aer,  Reg.  Trin,  t6  &  27  Geo.  2,,b,  11.,  tuttt.  Vol.  L  Ap- 
pendix, No.  1.  p.  x\y.;  and  in  K.  B.  Reg.  HU.  26  ^  t7  Geo.  3, ;  TiJd,  9  ed. 

{h)  SeA  the  case  reported,  ante,  Vol.  III.  p.  505. 
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18S4.  port  of  that  discbarge  stated  that  71  jB.  Melton 
father,  did  not  know  of  the  undertaking  given  bi 
SOD,  and  had  never  given  him  authority  to  enter  in' 
It  was  objected  at  the  trial  that  the  injury  compb 
of  arose  from  the  defect  in  the  undertaking,  anc 
from  the  &lse  representation  which  was  stated  ii 
declaration  to  have  been  made  by  the  defenc 
Vaughan  B.  reserved  the  point.  The  plaintiff  h; 
verdict,  and  tlie  court, afterwards  granted  a  rule 
nonsuit  or  new  trial. 

Merewether  Serjt.  and  Piatt  showed  cause, 
ground  of  the  discbarge  of  T.  B.  Melton  was^  thf 
was  not  charged  in  execution  in  Hilary  term  I 
Now  the  reason  that  he  was  not  so  charged  wai 
false  representation  of  the  defendant  that  he  had 
prisoner's  consent  and  authority  that  such  chargin 
execution  should  be  postponed  to  the  next  term. 
derson  B.  He  would  have  been  equally  entitled  t 
discharge  under  the  general  rule,  and  the  pU 
would  have  been  in  the  same  situation  if  the  defend; 
statement,  that  his  fatherhad  given  his  consent  to  n 
that  right,  was  true.]  The  plaintiflTs  attorney  s^ 
that  be  should  have  charged  T.  B,  Melton^  had  it 
been  for  the  false  representation  of  the  defend 
That  misrepresentation  then,  and  not  the  incorrect 
of  the  undertaking,  occasioned  the  loss  of  the  b 
[Lord  Lyndhurst  C.  B.  The  plaintiff's  attorney  i 
in  substancci  that  he  should  never  have  accepted 
undertaking,  correct  or  incorrect,  had  he  not  I 
satisfied  by  the  defendant's  representation  that  T 
Melton  had  given  him  authority  to  consent.  On 
other  hand  it  may  be  urged,  that  as  the  undertal 
given  was  informal,  the  plaintiff's  attorney  was  in 
same  situation  as  if  T,  B.  Melton  had  given  the 
fendant  the  requisite  authority.     The   validity  or 


remerjie.  ofllhift  document  is  not  liere  in  questioh- ;  the .       16S4; 


dfuoage  imas,  the  loss  of  the  body:    That  iras  ocea^^-  

aioned  :b]^  the  defeiulant's  deceit,  and   would   have  v, 

equally  happened  had  the  undertaking  been  correct     ^^^'f^- 
inifortoi.  for  ST.  B»Meltcn  woald  still-  have  taken  the 
same  advantage,  rdying  on  the  absence  of  his  autho^  ' 
lity-l^tthe.  defendant  to  consent  to  the  postponement 
in  question*  ;  {Lord  Lyndhwrst  C.  B^  If  the  attorney's 
representation  bound  his  principali  was  it  not  irnma-  ' 
terial  to  the  plaintiff's  attorney  whether  that  reprssen«> 
tation  was  true  or  false?     And  if  so,  then  the  injury 
aoMto  not  fiw«n  thefalaehood ofithe  representation,  but 
from  itbfl)  informality  of  the  dosument  in  not  stating  on 
thi^.fiu&iof.itv.  that*. the  proceedings  were  staid  atthe 
request. of  ;21  B4  Mekon  the  defendant  in  the  soit,  ao*  ' 
cording  to  the  rule  of  this  court;    The  misrepresenta^ 
tion  appears  to  have:  been  made  as  to  a  tact  wbc^ly 
imoiatierial;  and  if  so^  how>  can*  this  action  be  main* 
tainddd  •  The  decision  of  HemittT.T^B.  Melionda), 
the  father  (^.  this  defendant,  proceeded  on  the  ground 
of  the  legal  inaufflciency  of  the  undertaking.]    That 
insufficiency.  iCbllowed  up  by  firaudolent  misrepresenta- 
tion*        . 

.  I   1    '  -  •  '  ... 

FoUettmtid  Miller,  in  support  of  the  rule,  were 
stopped  by  the  court* 

.'.»•■.•  •  •  ■       ' 

Lord  Lyndhurst  C.  B.  (23d  Afay.)— This  being  an>  • 
action  brought  to  recover  damages  laid  to  have  been  oc* 
casioncd  by  thet  act  of  the  defendant,  it  is  necessary  that 
the  Jplaiti  tiffishould  .maiBtain  it  by  showing  that  they  arose 
from  the  cause  stated  in  the  declaration,  vis.  the  fiibe 
represclntation  of  the  defendant.  Now  as  the  defendant 
was  attorney  to  his  father  in  the  former  action,  his  act 
in  giving .  tlMb  oopsent  in  question  woukl  have  equally 

(o)  Wi,  Vol.  nr.  p.  60S. 
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18S4.  bound  his  client,  whether  or  not  be  had  his  fatfae 
press  authority,  for  that  specific  step  (a).  The  d 
to  the  plaintiff  has  arisen  not  from  the  want  of 
Meltons  authority  to  his  attorney^  but  from  1 
formality  of  the  undertaking.  That  documei 
prepared  by  the  defendant  in  the  office  and  in  tl 
sence  of  the  plaintiff*s  attorney,  who  was  as  d 
party  to  the  omission  in  it  as  the  defendant. 

BoLLAND  B.-^I  am  of  the  same  opinion, 
been  contended  that  the  damage,  vis.  the  loss 
security  of  T,  0.  Melton^s  body,  arose  irom  tl 
representation  by  the  defendant,  that  his  fath< 
authorized  the  consent  in  question.     But  son 
further  was  necessary  to  be  done,  for  a  document 
have  been  properly  prepared  accorduig  to  the 
court.    That  was  not  done ;   then  the  infomu 
the  document  was  the  ground  of  the  discharg 
the  question  whether  or  not  the  authority  ha^ 
in  &ct  given,  as  represented,  was  immaterial. 

Alderson  B. — The  gist  of  this  action  is,  that 
to  a  false  representation  of  the  defendant,  damaj 
sustained  by  the  plaintiff.  Now  that  damage, 
consisted  in  the  discharge  of  T.  B,  Melton^  d 
arise  from  the  false  representation  laid  in  the 
ration,  but  on  the  ground  of  a  defect  in  the  doc 
itself. 

GuRNBY  B. — I  concur  in  opinion,  though  w 
gret,  as  the  case  appears  to  be  one  in  which  frai 
been  practised. 

Rule  absolute  ibr  a  noni 


(a)  See  I  Salk.  86.  Cvlh.  412.  Skino.  679.  Comb.  4S9. 
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A  SSUMPSIT  by  payee  against  the  maker  of  the  Where  a  pro- 

-"t    r  11' '' •     '    '     J    '         i.    j     1       J  •  missory  note 

fpUowiQu  instruments  declared  on  a9  a  promissory  ^as  made 

note.  '  '  '         ■  payable  to  D. 

*i    -I*  -..       '        •  \  or  bearer  OQ 

, ,  demand  at 

•       •     •  j  • '  •    .  .  .    '.■•..•-.       •  .  '1.1,' 

"  I  promise  to  pay  to  M.A.D.  or  bearer  on  demand^  h^w  th'  Tth* 
162.  qf  sights  by  given  up  clothes  and  papers  &c.  latter  words 

..,;     ?  ;  .......    -^'» -^«*«'«'^«'*»      .    rejected, and 

that  no  action 

til.' J  -  •'■•  -;■  ■•.    '  -■.•         could  be 

It  wafi  averred  that  the  defendant  had  sight    At  maintained 
the  trial  at  the  sittings  in  Hilary  term  no  presentment  ?»'»t'*out  pro?*  »*' 
of  the  note  was  proved^  nor  did  it  appear  that  the  ment  for  sight, 
defendant  ever  saw  it  after  it  was  made.     For  the 
defendant,  it  was  objected  that  the  instrument  was  not 
i|  promissory  note;  but  Bolland  B.  held  that  the  words 
''^by  given  up  clothes  and  papers*'  meant  for  value 
received ;   and  the  court  afterwards  assented  to  hb 
opinion  by  refusing  a  rule  for  a  new  trial  on  that  point. 
The  plaintiff  had  a  verdict  on  the  note,  subject  to  leave 
to  move  for  a  nonsuit  on  the  ground  of  defect  of  evi- 
dence.   A  rule  having  been  obtained  accordingly, 

MUner  showed  cause.  This  instrument  is  in  truth 
i^ot  a  promissory  note  payable  at  3ight;i  but  on  demand 
only,  and  the  words  '^  at  sight"  should  be  struck  out  as 
inconsistent  with  its  general  tenor.  The  question 
therefore  whether  three  days'  grace  was  allowable  on 
such  an  instrument  being  expressed  to  be  payable  at 
sight  {a)i  does  not  arise ;  but  if  it  was,  the  days  began 
to  run  from  the  making,  and  more  than  that  time  has 
elaptted  between  the  making  the  note  and  the  bringing 


(a)  See  CbilQr  on  Bills,  6lii  cd.  344 ;  Bajlcy  tm  BUls«  4th  ed.  198, 
n.  (5t). 


NUTTALL. 
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18S4k       this  action.     If  sight  was  necessary,  the  defend 
^'^      it  sufficiently  when  he  made  the  note ;  and  r 
V.  sequent  presentment  for  sight  could  be  requk 

the  making  of  a  note  payable  on  demand  ph 
maker  in  the  same  situation  with  the  acceptor  o 
and  he  becomes  in  effect  an  acceptor.  Had  tli 
a  bill  drawn  at  or  after  sight,  and  accepted  by 
party,  the  sight  would  appear  in  a  legal  way 
acceptance  {a),  and  it  need  not  have  been  afh 
presented  for  sight  in  order  to  maintain  an 
against  the  drawer.  Then  no  presentment  ft 
was  necessary.  Iii'  the  case  of  bank  post-bills,  tl 
pays  at  the  day  without  days  of  grace;  Lovi 
Securities,  247.  [Parke  B.  Assuming  that  to  1 
it  does  not  help  the  plaintiff,  for  he  does  not  sb 
there  was  any  presentment  for  payment  or  fo 
If "  sight"  is  to  have  any  sense  ascribed  to  it, 
not  mean  that  the  maker  is  to  see  the  note  be 
can  be  called  on  to  pay  it  ?]  The  sight  was  sufl 
had  when  the  note  was  signed,  and  no  acceptan 
was  requisite,  for  the  law  considers  a  promisso 
in  the  light  of  a  bill  drawn  by  a  man  on  hirosi 
accepted  at  the  time  of  drawing  (b). 

Bompas  Serjt.  supported  the  rule.  The  av 
in  the  declaration  that  the  defendant  had  sight  \ 
proved.  Now  in  Holmes  v.  Kerrison  {c)  it  wa 
that  no  debt  accrues  on  a  note  payable  after  sigl 
is  presented  for  payment.  That  case  shows 
tinction  between  tlie  acceptance  of  a  bill  and  the  i 
a  note  payable  at  or  after  sight  If  the  signa 
such  a  note  was  sight,  a&  an  acceptance  is,  it  wi 
immaterial  whether  it  were  made  payable  after  a 

(a)  Campbell  v.  French,  6  T.  R.  SIS. 

(6)  i>  Blu.  Com.  470.  (r)  «  Tauou  R.  oit 


''H^d/sqriapg^*'  miftHliit  a^ weU.be  jrige^eri  a^^'ajb. night.*' 


DfxoW 


V  ".     .       ■ 


■•M    •■■>•  V, 


.rill    '  ■■■;  I'l     t  r. '.(:■:  I    ;'i".»    .    ;*.-,/r.'"      ■■.■  l  '■  .-.■'.t      .1; 

.  I IJ^A^K^  ^4rrJ,  take  <  it  tQ  be ^ ,  Jrole,  applioable  to:  aU 
imtviip9eBt$i:4|at  ip(e^.wght'not  .to  x^ectwordf  is  WS' 
CM^^w.h^eiweri^rW  giM^i  tbevo  a  ineaoing.  Now  th^ 
niflaiuAgroC  dm  >nQt&  is-icle^.thaa.  far, »yuu.  that  before 
t)l6^ii(l^Ji^riiar,ta/be>^e4  pn.to  piiy  iJtyit  muat;  Ji>e  pre^. 
afi^lisd  iiNr  bioiMtQi^see.  it..  That  eonttruction  09  iv>t 
i9i^p8i#$ent,cvi^>th0,, other  part  of  ^he  note. .  The 
l^f9!f«l^•w1oa4elnalEl4'^?sM9  have.  the,#ffect  of  es^oppinit 
the  par^jErpm  .tjb^  benefit,  .cff  the  days  0^  grace,  but  it; 
]%.ipneeeaBafy^to,.ideter|iiinei  whether  they  had-^hat 
^eet..ari  npts  for  we  cannot  n^ectrthe  ;  words /^a( 
Bi^*"  '.  Kqc  are  those  word^  aynpnyioous  with-'  aftof: 
4filiei'*  for  .Bobnea  V,  Kfirri$qn  decides,  that  a  bil|[ 
p#]r£^hl0«t  a. certain  number  of  dajF^  after  sight,  is  not 
payable^: tUl  after,  presentment  to  the  drawee. .  The 
meaning  of  this  note r  clearly  is,  that  the  maker  was  not 
t(>be  called  oa  to  pay  till  after  sight.  The  rule  there** 
fi^i^  moat  be  discharged. 

• 

BoLLAND  B. — Holmes  v.  Kerrison  ought  to  rule  this 

'  AlDEiisoisr  B.-^It  Was  krgued  that  the  ^ight  of  the 
iiiaker  at  ihe'  time  of  his  signing,  was  equivalent  to  the 
iSj(h<  of  the  acceptor  af  the  time  of  accepting,  arid 
therefore  sufficient. '  That  position  was  rested  on  the 
tolt  that  a  maker  of  a  note  is  m  the  same  situation  as 
^e  acceptor  of  a  bill,  but  that  is  a  fellacy  as  applied  to 
this  question:  Holmes  V.  Kerrisdn  removed  the  only 
dbijlft  I  ei^^rtisiried. 

GuRNEY  B.  concurred. 

Rule  absolute. 
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In  debt  oo  a 
baiWboiid,  it  if 
not  a  sufficient 
defence  to 
plead  diat  no 
affidavit  of 
debt  wvaJiUd 
in  the  action 
against  the 
principal,  pur- 
saantto  12 
G.  1.  c.  29. 
s.  2. 
SembU,thsitto 
raise  the  ques- 
tion onthat 
act,  whether 
the  entire  ab- 
sence of such 
an  affidavit  is 
a  defence  to 
an  action  on  a 
bail-bond,  it 
should  be 
pleaded  that 
no  such  affi- 
davit was 
made.    The 
plea  must  con- 
clude with  a 
verification  or 
to  the  country. 


6f  LoK  bok^  agdifist  Stev  bus. 

T\£9X.  Tltt.doeiwaiali.mvava  liaiKiMndiia 
:  moMl  form  (a).  ? ,  Pfea,  Aat  Wlitef  tliefsniDg^tf 
the  writ  of  capiat^  fizM.agAta^  liie'pBulei|Nil.iii' 
dadatatioB  meAtionaili  lbore.wM;MrtAfidAyil'oC« 
plaintiflTs  cauae  of  action  filed  in  this  courts  aa.seqai 
Ij^  the  #(;fitiutc|3  in  auckcaaa  OHiidb  :4od:  pMrnMil 
%eci44ei9Hneiv  ^t^Aag  £»  amaiaiv/thafci  ibr  maH 
pkadtd  in  ^  aaid  pba  as -to  tba  auffidaneydf  < 
aflidavft  of  t|ia  i^UBtiffi's  cansarofiacakkm,  aa  nifiai 
fa|jr.  the  a^tuJiea  insu^  caae  to  M;iiiade  and'ftW 
this. court, an?  iM^tw  of  l«ip-*for.:th^  dacsHon  oft 
qoiurt,  and  not  Sot  a^  juTji.  and*!  abouk)  not  >  bs  left  t 
jury  ;  .and  diat  d)e  said  plea  diould.&Bwe  baeiiftaa 
so  as  to^bave  referc^d- dia-matteni  tb^reinrataladtto^ 
court;  and  also  foB  that  the  aaidvplea^eomalsaltogell 
of  matter  of  law ;  and:  also-  far  that' tfaa  mattar-^piBd 
in  tb€i  said  plea  by  way  of  defence  eanrat  be  ao  pianh 
and  also  diat  the  plea  hath  no  conidusion  whale 
either  to  the  country  cor  with' a  veriflcatioif^  and  has 
proper, conclusion..  vJoinderaQ demurrer.  . 


•  ■    .1 
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.^/^  m^iippoilt  Qf,itbedamiirrer«v.  Xbeie  Is  noA 
cl^Mon  tO;  tjb^ ^plf^iri    (Stopped  hy  the  conri;. )  i 
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Variance  be- 
tween writ  and 
declaration. 


(a)  The  writ  of  capias  was  marked  and  indorsed  for  bail  for  STL  at 
of  Frameit  Kn^wUt  agunst  two  defendants.  Tlie  detrlanition  wti 
F.  KmrnUtt  (stating  hiai  to  be  assignee  of  Wikon  and  Httrmtr)  and  agp 
one  defendant  onl}'.  The  court  refused  to  set  aaide  the  dcclaxatioa 
motion  ;  for  though  it  gave  the  plaintiff  a  designation  which  did  ooi  ap| 
in  the  writ,  it  set  up  no  incongmitj^  between  them ;  and  as  onlj  a  sii 
defendant  was  soedjc  only  narrowed  the  effect  of  the  process. 

(6)  See  %  Chitty  bii  1*1.  4th  ed.  447,  n.  6.,  andform  of  plea,  vol.  S,  97\ 


Knowlbs 

V. 


Mans^l  in  supfKMPt  of  tbe  plea*  Firsts,  die  plea  oon-  IJBdl^ 
ta¥vs  Hiatler  vhich  is.  in  auhstasce  an  aiiswer  to  the 
Jl^tiKNou  Fpr  tb^ihpUtng  a  defepdaoft  to  bail  Muth/MSt  ap 
a^ij^vit  of  debt  of  (he  cauae  of  adjoft  fii st  made  and  Stbtens. 
fijed»  i9  contrary  to  12  Geo.  L  c.  £9i  ss.  1  and  2  (a), 
lilpiigh  BOieh  affidavit  need  not  be  allisged  i»  a  dach* 
T^ioR  cm  a  bail-bond  (().  It  is.  anakgooa  tfo  that 
]^aaded  hij  bail  to  an  action  on  dieiir  recogniflance  that 
no  cok  M-  wafr  djaljr  ismttd  and  poosecnted  agamt*  die 
t^mpaipal  (c). 

Then  as  to  the  form  of  the  plea,  the  matter  f^t  in^ 
iasae  is  of  fact  whether  there  was  any  affidavit.  As 
tbci  declaratida  doea  not  set  it  out>or  refer  to'  it  as  a 
iabatenti^  pDOpMitbi^  ii  was  fltaffident  to  den}r  it 
gi^iiefaUy  jp  tbe^  pka..  Thea  the  plea  beir^  itieretf 
liagatiy#  reqnined  not  verifioatioB,  AfiUln»  v.  Crattfd^ 
48  (d);  aod  the  plaintiff  shouUi  bave  replied'  l^at  di«v4 
%rasi  stich  aiQi  affidavit,  setting  it  out  in  the  replioation: 
W^  a  proiftt  pate6  per  iecordon»  and  verification;. 
Ij9m  V-  JB^red  (e)»  fltnn^'  v.  LUfer)3edjfe{f).  ia  no 
anlbority  againstttbia  plea,  for  the  plea  there  was^  that 
no  proper  affidavifi  of  tbe  alleged  eause  of  action  was 
made  and  filed  of  record  in  the  said  court  before  the 
issuing  the  wi^t«.  That  waa  held  bad  on-demurr^^  as 
not  tendering  a  direct  issue ;  but  Bayley  B.  said,  that 
the  insufficiency  of  the  affidavit  might  be  objected  to 
by  setting  it  out  with  an  allegation  that  there  was  no 
other.  A  prayer  of  judgment  in  a  plea  to  the  whole 
declaration  is  now  irregular  by  Reg.  Gen.  Hil,  4  TT.  4. 
No.  9. 

(a)  He  also  cited  4  Ann,  c.  16.  s.  90.,  7  &  8  Geo,  4.  c.  71.  s.  1.,  and  $5 
H.  6.  c.  9. 

(ft)  Uightingak  v.  WUcoxm,  10  B.  &Cr.  tOt ;  1  Saund.  296,  iMtti. 
(e)  3  Ch.  on  PI.  4lb  ed.  995.  (ji)  1  Show.  R.  S58. 

(«;  Ante,  Vol.  III.  t54.  (/)  Anie,  VoKIU.  167. 


Knowles 

V. 
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18S4.  Lord  Lyndhurst  C.  B.  {May  38th.)— I  am 

of  opinion  that  this  plea  is  bad,  and  no  answei 
action.  It  was  not  sufficient  to  aver  that  there 
Stevens,  affidavit  of  debt  filed;  for  then,  supposing  s 
affidavit  to  have  been  regularly  sworn,  a  mere  acci 
neglect  of  the  officer  to  file  it  might  vitiate  all  tl 
sequent  proceedings.  That  could  never  be  int 
on  the  other  point  it  is  clear  that  there  ought 
been  a  conclusion  to  the  plea ;  but  we  are  not  ca 
to  give  any  opinion  as  to  what  does  not  appear 
record. 

Alderson  B. — The  statute  12  Geo.  I.  c.  2 
enacts,  that  if  after  24th  June  1726,  any  writ  or  ] 
shall  issue  for  the  sum  of  10/.  or  upwards,  and 
davit  shall  be  made  as  aforesaid,  (omitting  an 
which  appears  in  the  previous  part  of  the  sectic 
plaintiff  shall  not  proceed  to  arrest  the  body,  bi 
proceed  as  in  cases  of  causes  of  action  not  b 
Then  the  defendant  should  have  averred  that 
davit  was  made  in  order  to  raise  the  question  < 
act.    The  plea  is  also  bad  for  want  of  a  conclusi 

BoLLAND  and  GuRNEY  Bs.  concurring, 

Judgment  for  plai 
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.    .  1«S4. 

I 

Strutt  against  Smith. 

ASSUMPSIT.      Indebitatus  count  for  goods  sold.  Asaleofgoodi 
.      '  took  place  on 

Plea:  (before  the  new  rules)  non  assumpsit.    At  termsof  *<7i 
the  trial  at  the  Jjondon  sittings  after  Michaelmas  term,  Sucm  nt  bill 
it  appeared  that  the  plaintiffs,  manufacturers  at  Derby,  at  three 
had  dealt  with  the  defendant  on  the  sale  of  the  goods  ^°"  discount 
in  question,  aqd  on  one  or  two  former  occasions^  on  ca8^» »"  ^ur- 

,  ^  ....  teen  days." 

terms  set  out  at  the  top  of  a   prmted   invoice^  con-  xhe  sellers 
taininsr  a  list  of  the  various  articles  sold  by  the  plain-  considering 

**  .  ^  K  that  they  had 

tiffs,  thus :  *'  priqes  of  cotton  yanis  &c.,  sold  &c. —  been  induced 
7J  per  cent,  discount,   bill  at  three  months;  10  per  gJn  the  jroods 


G^nt.    discount,    cash    in    fourteen  days.*'    A    list  of  to  defendant, 
the  prices  was  subjoined.    The  plainti£&  sought  to  y^^^w  f^^  the 
show  that  the  circumstances  under  which  the  defend-  ^l^'^l®  amount 
ant  induced  them  to  sell  him  the  goods  in  question^  fourteen  days, 
amounted  to  fraud  in  him;  it  appeared  that  they  there-  ?"^  declared 
fore  rescinded  the  contract,  arrested  him,  and  declared  assumpsit  for 
in  indebitatus   assumpsit    within    the  fourteen  days.  ^^^  ^-^^  ' 
The  Jury  found  that  the  defendant  meant  not  to  avail  found  that  the 
himself  of  the  10  per  cent,  discount,  but  to  take  the  not  intend  to 
longer  credit.     The  plaintiffs  bad  a   verdict  for  the  a^ajl  himself 

.  P    1  1  ^  .        of  thedis- 

whole  price  of  the  goods  sold ;    Gurney  B.  reserving  count,  but  in- 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  If"  ,    ^°  ^^^ 

'         the  longer 

the  ground  that  the  action  was  prematurely  brought,  credit:— Held, 
and  to  reduce  the  verdict  by  the  amount  of  discount,  if  ^j^-     j^^  ^^^^^ 
the  court  should  think  the  action  maintainable  at  all.  excontractu, 
A  rule  having  been  accordiiyi^jr  ofeU^  turely  brought 

within  the 
fourteen 

Busby  showed  cause.     The  verdict  cannot  be  re-  days;  though 
duced  after  the  finding  of  the  jury,  that  the  defendant  ^^''^^  j^' 
did  not  intend  to  avail  himself  of  the  discount.     The  brought  within 
material  point  is,  whether  the  action  has  been  brought  re^iJJd[ng  the 
too  soon  ?     Now  the  whole  transaction  in  obtaining  contract  for 

fraud. 
VOL.  IV.  3  Y 


KO  cases'  im  Ei^TER  and  ifilliifitV^rtERMI 

^^3^  the  goods  shortly  before  calling  his  creditors  togetl 
-^•^-^  was  fraudulent  as  regarded  the  plaiotififs,  and  eotitl 
^^'^"  them  to  rescind  the  contract;  but  they  Alight  also  s: 
Smith.  that  the  plaintiff  had  waived  his  right  to  credji,  as  t 
purchase  by  him  was  not  bon&  fide  at  the  time- 
Hogan  t.  Shee{a),  Lord  Kenyan  said,  that  in  t^e  a 
of  goods  sold  on  credit,  if  it  appeared  that  there  I 
been  any  fraud  on  the  part  of  the  buyer,  though  I 
time  of  credit  was  not  expired,  he  was  of  opinion  J 
party  might  consider  the  credit  as  void,  and  proct 
immediately  fpr  the  recovery  of  the  inoDey.  So  in . 
Symons  v.  Minchimch  (&),  Eyre  C.  J.  said,  that  if 
action  be  brought  for  goods  sold  within  tlie  ti 
limited  for  credit,  it  cannot  legally  be  supported,  nnl 
it  was  not  a  boni  nde  purchase  at  the  time  by  1 
Tendeei.for  if  he  meant  to  impose  on  or  defraud  I 
vendor  of  his  goods,  the  defence  will  hoi  avail.  Bi 
the  above  cases  were  actions  of  indebitatus  assump 
[Parkv  B.  The  plaintiffs'  difficulty  is,  that  if  tt 
meant  to  treat  the  case  as  one  in '  which  goiMs  l 
been  obtained  from  them  by  fraud,  they  should  hi 
brought  trovier.  In  Ferguson  v.  Carrington  (c),  it  v 
held,  that  where  goods  are  purchased  on  credit  b; 
person  who  ts  found  to  have  fraudulently  intended 
the  time  of  the  contract  nnt  to  pay  for  them,  I 
vendor  cannot  sue  for  goods  sold  before  the  ere 
expired,  though  he  might  have  sued  in  trover  imo 
diatcly.  That  case  applies,  if  the  contract  was  to  j 
10  per  cent,  short  of  the  price  stated,  if  cash  was  p 
at  fourteen  days,  and  Tj  per  cent,  short  oiT  it  if  a 
at  three  months  was  given.  The  exact  contract  is  i 
clearly  apparent,  for  it  does  not  appear  what  ere 
was  to  be  given  if  cash  was  not  paid  at  the  end 


■(»>  »X.p.C.N.f.3«s. 
(e)'B.lcCt.»9. 


(*)  ;  E-p.  C.  K.  f*  I*. 


i-:*^f--. 


Sompas  Serjt.  and  KeUy  supported  the  rule.     This 
• ' .  '  ■ 
action  was  brought  too  soon,  for  this  can  in  no  sense 

be  termed  a  ready-money  transaction.     It  need  not  be 

contended,  tliat  if  the  defendant  did  noi  pay  cash  in 

fourteen  days  or  give  a  bill,  even  if  he  had  no  option 

as  to  the  further  credit,  he  had  at  all  events  fourteen 

^a^s ;   so  that  the  plaintiffs  could  not  sue  before  that 

period  had  expired.     To  a  question  from  Parke  B. 

they  said  that  the  contract  for  credit  which  existed 

when  the  goods  were  sold,  might  be  thus  stated. in 

*  * 

|>leading: — that  in  consideration  of  the  sale  and 
dehvery  of  the  goods,  the  defendant  undertook  either 
to  pay  in  cash  in  fourteen  days,  deducting  10  per  cent, 
discount,  or  by  a  bill  at  three  months,  deducting  dis- 
count at  7^  per  cent. ;  or  if  he  did  not  pay  in  either  of 
those  mpdes«  then  to  pay  the  whole  immediately  ofa 
failure  to  give  the  bill,  or  according  to  the  course  and 
usage  of  the  trade,  which  would  probably  determine 
the  credit.  But  whatever  might  have  been  the  credit 
stipulated  for,  if  the  bill  was  not  given,  the  defendant 
was  clearly  entitled  to  iburteep  days  to  elect  whether 
he  would  give  cash  or  ^ke  the  credit  or  not,  and  tlie 
plaintiff*  could  not  sue  in  form  ex  contractu  till  after 
that  period  had  elapsed. 

Parks  B.  (26  May). — The  evidence  of  defendant's 
fraud  gave  the  plaintiffs  no  right  to  rescind  the  ex* 

3  y2 


fourteen  days,  and  no  bill  was  given.    Gumey  B.  The        1834. 

contract  seems,  to  have  been  to  take  off*  10  per  cent. 

if  cash  were  paid  in  fourteen  days,  and  7J  per  cent. 

if  paid  by  a'bill  at  three  months.     The  cases  cited  are       Smith. 

dijbta  only.]     Unless  the  court  can  see  that  there  was 

a  distinct  contract  for  a  precise  and  specified  credit, 

the  plaintiffs  might  sue  immediately  for  the  whole 

price. 


iSB  CASESIiKCUiSrrBHmMK'TaiM^&i'KaM 

^^■i  P*^'*  e»btr«Ut>rs^et)o»  or^Eiianl  ta; siJNtibitis 
it  •nother^  iinpliod  coatr^ct  of  Ba)e:futi.<taaa^t» 
paid  on  request'    It  might  possibly  .have  >eacil)c«i  it 

Smtfl.  to  tnaiatatii' ttover,  on  <the:  gnaand  .thatitfraudil 
aroided, the;  Contract  altogetfaerjl  but'  m.  thisiibni 
aciioD  they  :adopt  the  'contract  a&ointh'jai  ^alLits  ter 
aoAjinninot  beheatdtoBi^  tbat-itdidikiot'esi^t;  :i 
ffuson  V.  Carrington  is  a  right  decision  on  that  snbji 
The  question  then  is,  what  was  the  contract?  T 
is  involved  in  some  obscurity.  The  jury,  libWe' 
have  found  iluttbit  defendant  did  not  intend  to  a' 
himself  of  the  10  per  cent,  discount,  but  of  the  opt 
to  talie  the  fiirther'credit.  It  is  clear,  tihat  dcuing 
fourteen  days  he  was  not  bound  to  pay  on  requi 
but  had  that  intecutlJa..  nilickJit-iyfiCt  whether 
would  pay  cash  at  the  end  of  it,  or  would  pay  b 
bill  at  three^^Ui1^^,"lind  tH^erftltttg  tif  the'}^!^  asc 
tains  that  he  elected  the  hotter.  .'I!h^n  if  l)^^"'*,^^! 
.  bound  to  pay  for  the  goods  ajt  any  pri^e  till  after  I 
fburleen  dayis,  h^d  eUps,ed,<  this  declaration,  whi 
charges  that  .the  defendant  was  indebted  to  the  pla 
tiff  in  a  sum  of  mon^y  payable  oq  reqties^,  Is  not  si 
ported  by  the  evidence  given  at.the-trialp. 

^OLi-AMD  B-  wfs  Bt  chaiqbers.  (,  .  .      , 

Alderson  JR,—\  ,p(a  of.tb^  $t{mp^  Qpioion.  1 
printed  paper  seefis,^!  hay^^been  an.p^er  by  I 
plaintifili  of.terpits.oowliich  M^ey  ypt^  dispose^.tfedi 
with  the  defendant,  viz.  either  for  cash  at  end  af.fm 
.  teen  days,  or  on  the  terms  of  his  giving  them  a  bill 
^ree  raontha.!  Ap|>lyii)g  '  thb  faeta,  oC.tbia  cmc. 
those  terms,  lone  oC^tbeattemMivesutdiripabed  offiJ 
no  bill  was  gtTBn,<RBd  "tojira  actiEccfttisedtodcti 
Biine  what  would  be  the  credit,  if  the  cash  was  not  pi 
oribe  IhU  j^snirtforas  tb«  jivy-biwf).  Ibuiiid  ineffi 


^r/itcJibEVFoWtttYBAR  OF  WILLIAM  IVj  r  -  J  K)3» 

that  itf  was  in  the  defendant's  option  to  take  the  (ur*  18S4. 
tbctr  credit,  that  difficulty  b  disposed  of.  It  is  clear 
tbeny  that  as  the  plaintiffs  have  sued  within  the  four- 
teevi' days,  during  which  the  defendant  had  a  right  to 
cbasMer  in  what  way  he  ^ould  exercise  his  option  to 
pay  in  cash  or  to  take  the  further  credit,  the  action  is 
prttinature»  and  the  rule  for  a  nonsuit  must  be  made 
absolute. 


1 1 


I        • 
GuRNEY  B.  concurred. 


•/ , 


« (. 


J  I '  » :  t    f .  ;  .    ;     '  .      I        1 


Rule  absolute  accordingly. 


dSep  tori  of  Bristol  w,  Wilsmore,  1  B.dc  Cr.  514;  Thompion  v.  Barnlf 
amp.  4;'  Read  v.  fTutchinion,  $  Camp.  351. 


•  ') . 


"  » I : ;  :  ^ 


.  MuDRY  ajain^^  Newman  and  Another. 

A   Rule  was  obtained  for  judgment  as  in  case  of  a  non-  On  motion  for 

suit  for   not   proceeding  to  trial.     It   had   been  Judgment  as  in 

,  ^  .  ca^e  of  a  non- 

enlarged  for  a  term,  in  order  to  nnd  the  plaintiff's  at-  suit,  it  ap- 

torney;  he  not  having  been  found  after  diligent  search  J^^on  ha? 
by  the  plaintiff  and  defendants,  the  rule  was  served  on  been  brought 
the  plaintiff.      In  1822,  Pinero,  an  attorney,  applied  to  ^^  jggug  with-" 
the  plaintiff,  a  Frenchmariy  to  lend  his  name  to  sue  the  out  the  plain- 
defendants  ;  the  plaintiff  consented  to  be  a  witness,  but  ledge  or  authc^ 
never  authorized   the   use   of  his   name  as  plaintiff.  "*y»  ^y  *"  *^ 

^    ■  j  '-  torney  who 

Ptrieroy  hbweVer,  brought  the  action  in  his  name,  and  could  not  be 
issue  was  joined  in  it.    The  plaintiff  was  wholly  ig-  ^HJ^ntselrch. 
norant  that' the  action  had  been  brought  till  the  service  The  court  or- 

^ . :%  *     ^1      i  •  '  dered  the  rule 

of  this  rule.  to  be  served 

••    '  '  "    '  on  the  plaintiff 

Beldam  showed  cause.     The  plaintiff  should  not  be  ^^  ^^'~T 

*^  Held,  on  show- 

burdened  with  tb^  payment  of  costs,  for,  as  in  cosmion  ii^  cause,  that 

cases^  a  party  wil)  not  be  prejudiced  by  the  use  of  bis  rt^tancw"^ 

did  not  exone- 
rate the  plaintiff  from  liability  to  pay  the  costs,  he  having  a  remedy  i^inst  the  attor- 
ney; lilii''tb;d'c<MiH  barged  the  rale  in  ord^  to  find  the  attorney,  and  granted  a  rule 
calling  on  him  to  pay  the  defendant  his  costs. 


# 
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18^^.       name  without  his  authority,  the  misconduct  of  a 

^-^^,^^^       ney   in  so  using  it  will  not  vary  the  rule. 

Mrnnr       J)qvie$  V-  Eyton  (a)  shows^  that  Pinero^  ihe  a 

Newman      is  primarily  liable  to  pay  the  costs  to  the  defc 

und  AiuHher.  .j,^^  defendant  was  suffered  to  join  the  lesso 

plaintiff  in  that  motion. 

Per  Curiam  (SI  May). — ^This   is   a  case   c 

hardship,  for  the  plaintiff^s  only  remedy  seen 

against  Pinero,  for  commencing  the  action  witl 

autliority  (b).     In  the  case  cited,  the  attorney 

out  of  the  way,  as  in  the  present  case.     T 

should  be  enlarged  in  order  to  give  opportonit 

plaintiff  to  find  Pineroj  and  the  plaintiff  may  t 

affidavits,  and  take  a  rule  on  them,  calling  or 

to  pay  the  defendants  their  costs.     Botli  ru 

then  come  on  together. 

Role  eidi 

(a)  5  B.  6c  Ad.  765. 

(6)  See   per  Hoii  C.  J.   ifara.  1  Salk.  86 ;    I   Keb.  9f.  fA 
Tkammt  v.  Hewet,  mmu,  S58. 


PROMOTIONS. 


o 


|N  7th  July,  Frederick  Thesiger,  Esq.  of  th 
TemplCf  was  appointed  King's  Counsel,  ai 
thew  Davenport  Hill^  Esq.  of  lAncobi^s  Inn^  re( 
patent  of  precedence  to  rank  after  Mr«  Thtfig^ 
the  same  day  William  Erle^  Esq.  of  the  Inner 
was  appointed  King's  Counsel.  On  Sd  A  ugus 
fcell  Cresswell^  Esq.  of  the  Inner  Temph^  y 
pointed  King's  Counsel. 


,    Blieh  audanother  v.  Bretoer,  Exch.  M,  18S4.'* 

64,  add  to  Wation  v.  i4fc^tt,  *<  See  Hemming  ▼.  Samuel,  3  M,  k  S. 

''"•"'    '818.  idftiiitnv.  1fWf»,«l);P.C.S^«;WiWT..Saftpr,icf."580/ 

68,  add  to  Price  v.  HuiUy,  '*  See  1  Bh)g«  Mev  Cases*  5,7."' 

i — iiWj^^dd  to  Wdlter  V.  Cu66i/,  "  See   Jacobs  v.    Josephg,  S  Stark. 
C.  N.  P.  45,  and  Sparkes  v.  Spur,  ChUtj^'s  Stamp  Jji^s,  36. 
!  .^  5<a«if  V.  Lloyd,  U,  &  Mi  293»" 

93,  add  after  Uule  discharged  with  costs*  "  It  betiig  part  of  tbe  rule 

that  indemnitj  should  be  given  to  the  assignees.'* 

111,  add   to  Reid  V.  Lard  Tenterden,  "Sec  Remnant  v.  Bremridge, 

8  Taunt.  191.  Nation  v.  T(9ter,  post,  56 1 .  Tremeere  v.  Morrison, 
1  Bing.  N.  C.  89.,  reported  since  the  principal  case  was  pub- 
lisljed."  /■  <  ) 

133,  add  after  defendant  in  line  5.,  "  FoUett  also  urged  that  no  action 

^  V  f,.  ,^,     .  :^ou^,  li^.ibf  money  bad  aiid  r«ceived^c.,  foR  wi^nt  op^^y 

.  .  between  the  plaintiff  and  the  Bank  of  England,  citii^  Shu  v» 

Brittain,i  B.  &  C.  375  ;  but  Bauley  h,  said,  tbat  in  that  case  the 

^  nibney  was  paid  to  the  deferadanfs  by  a  person  having  ft  right  of 

'^  ^  ^  ^Untrei  bvor  \{,  attd :  tkat  'the  tnodey  paid  in'  by  Ihe  bankrupt  In 

■\'<\ ^w  ■  \   this ca^  wfaPrmfney  badt and ce^ived  tP.ti^ {use  vf jtheaMigneei/' 

. -iSa,  add  ta  Oipen  v.  Bumeti,  "  See  IlarinEton  v,  Caswfll,  6  C.  &  P. 

352.;* 
■lL_i4^;add  to  Do«  v.  Pac]?«y,  "See  4  D.  gb'H.'  7li.  9  B.*  &  Cf.  t^. 


«  B.&  P.  23,  n." 


,» 


'^  . 


158,  add  "  See  Parry  v.  Gibson,  1  Adol.  &  Ell.  R.  48." 

165,  line  18,  after"  clients  (6),'*  add  a  ]. 

270, add  to  Johnson  v.  Wills,*'  See  Thomas  vr^dwards,  post,*' 

271,  Hill  V.  Salt,  line  3  from  bottom,  after  "  record"  add  *'See  s.  18." 

276,  add  to  Braithwaitc  v.  Montford,  "  Sec  post,  450." 


■»■•'•]:!••■•  '  '    ..•  <.    ^1  .      •  ..   ,         .f;..:i  iH^tA 

"Addenda  &f  References  to  other  Cases,  Corrigenda,  S^cl 

-fej  ■»;  I.;-    i  »r.    ..';■:-  ■     ■  .■  '  .  ■.  • 

■t>rij;    I'f   '. v>'  -.  '»    ..  .<  '      •  ■  .        '  .  -        ■    '  ■■  .  '  ' 

[It  is  much  desired  that  useful  notices  of  thia  uoiur^  alfuuid  he  '^ptenuitii- 
, ,  pated  to  the  Editor  for  his  better  guidance  and  futura  revtjsiun  of  his 
fcports.] 

jR^C{^^,,fld4,;o  jpoB  Y,  a?f«,  •*  3ee  Doc  v.  JMvih  1  Esp.  C^  N.  P.  358. 
Lord  Kenyan  S.  P.  Secus,  if  judgment  signed  -against  the  casual 
ejector,  tVf.    See  4  Taunt.  7.  1  Stark.  C.  K.  P.  306. 1  Bos.  U  P. 

"^fU-^ai^add  to  Guy  V.  NfWftin,  <*See  4  Biag.  eo^'^ 


ADDENDA.  &c. 


P«ge  S8fi,addl0D0lc(a>, '■SMpM.765.'* 

308,liiK  3,af  A'JcUiH  T.  Um^.mlutJa^mrj  m 


•dd  tt  mupBil  note  "  In  nsn  mli 
prCTTDi  tlie  opentioa  of  Ibr  ttaist 
pluin  mj  be  Hcd  oat  at  anj  tia 


vilb  the  finl  ■rit." 
477, line  tfroa  lop,  ■ftn'"c.  IB**  add,  "  bsl  Unl  Kt  d^  m 

the  MHgnn  Id  do  Bote  Hun  Ike  bmknipt  night  ban  da 

makrt  no  difrrmcc  ■■  is  Ihc  parij  ■!»  thall  biiag  ilw  art 
i^t,  add  to  BHgh  ..   WaOrr,  ••  Sn  Mt^vmtk  Caml  Cmq 

fiBfmJ,  pH(,  Val.  V.  p.  63." 
6tl,  lii»4<>r  iiote(i),  ahn  "tCuap,  10S~  add,  "Sre  Sf 

Bmwka,  •  lEap.  MM." 
eK,Jmm  ■■  B<^  "A  mdkt  ntu  tnind  fur  piaiBtiC  at  ibei 

&mj  auim  (w.  Bayby  B..  labjcct  Id  a  iptcial  cax  Hi 

rfcci  ihe  bctt  ia  tfar  text." 
6«,IWt.  Rii.add"SaiB«  Die i.  Ammmm  w.  Sm,  1  Biug. 

SjS,  It.  1854,  comn.- 

661. iae  l«,rfla" baBknplc;,''  add  a  ). 

670,Bafc  IB  Bak  T.  £mr,  add  "S«  l  AdoL  &  EIL  ILS) 

3  &taifc.C  S.  P.  IW,  H«TH  1.  HilL" 

«95,  £mt9  ».  D^.  add  "  Sit  Flnafl- ..  Cnnul/,  H.  I8SS,  i 

736.  ulc  (()  add  "  And  Mc  lUtd  t.  Dickem,  5  B.tt  Ad.  499/ 

T68,  line  t  It««  top,  tx  "  tbci>  bwi''  nad  "  ibu  lav.' 

701,  add  lo  flatctian'iBrgonnii  "  S<-e  1  Chixtj  on  PL  4lb  d 

4  Dd-L  &  RiL  t\S,  PtrLtr  ,.  Bailcj." 

— ' — Bbl,f»rfiatl  notr,  lint  8  frma  hotlOB,  tor  "  a  rtiiilii»i''ini 

■daiuioa  of  an  ■ntfcgdeiit  dUclaftDCr." 
B».  EiKtO,  MbR^'SaodlObc"  'aant"  5  W.tc  M. ell. 


jr,     t  i\/    : '  I ;  i  / 


r 


For  the  convenience  of  the  Profession,  the  Rules  promulgated  in 
Hikrif  Temit  1 834,  and  which  took  effect  on  thejirst  day  of  Easier 
Term^  1854,  are  prefixed  to  the  present  Number,  but  are  intended 
to  be  placed  at  the  end  of  the  Volume. 


REGULiE  GENERALES  (a). 
Hilary  Term,  1834. 


1834. 


It  is  Ordered,  That  from  and  afler  the  first  day  of  Easter  Term     Genekii^. 
next  inclusive,  the  following  Rules  shall  be  in  force  in  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  of 
Pleas  and  Courts  of  Error,  in  the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declara-  Demnrrert  to  be 
tion,  shall  in  any  case  be  filed  with  any  officer  of  the  Court,  but    ^  ^°    *^^ 
the  same  shall  always  be  delivered  between  the  parties. 

2.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  Demirren  de- 
counsel,  some  matter  of  law  intended  to  be  argued  shall  be  iutememin^Sir. 
stated :  and  if  any  demurrer  shall  be  delivered,  without  such  S'.^J^^.^J^wiS 
statement,  or  with  a  frivolous  statement,  it  may  be  set  aside  as  JJfJnt^UJjf' 
irregular,  by  the  Court  or  a  Judge,  and  leave  may  be  given  to  q^wjcei. 

gign  judgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  tlie  time  of  the  ProvUo  that  Uie 
argument,  insist  upon  any  further  matters  of  law,  of  which  notice  may  on  argameat 
shall  have  been  given  to  the  Court  in  the  usual  way.  inItten*of  which 

Court  baa  had 
nraal  notice. 

3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  joinder  in  de- 
party  demurring  may  demand  a  joinder  in  demurrer,  and  the  SJSSi^JjdTdlt 
opposite  party  shall  be  bound,  within  four  days  afler  such  de-  "jyiT^  j"udjment. 
mand,  to  deliver  the  same,  otherwise  judgment. 

4.  To  a  joinder  in  demurrer  no  signature  of  a  serjeant  or  other  No  aignatore  to 
counsel  shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof.  *°*^ 

5.  The  issue  or  demurrer  book  shall  on. all  occasions  be  made  iMoe«  and  de- 

-        ,  .  .  .  ,  ,  .  morrer  books  not 

up  by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be,  and  to  be  made  ap  bj 
not  as  heretofore  by  any  officer  of  the  Court. 

(a)  The  marginal  notes,  &c.  are  added  by  the  Reporter  for  more  conrcnient 
reference. 
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Genera  L£s. 

No  motion  for 
coocilium. 
Demurrers,  f  pe- 
dal cases  and  ver- 
dicts, how  set 
down  for  arpi- 
ment. 

Delivering  copies 
of  deronrrer  booliiy 
&c«  to  judges. 


CoMeqienees  of 
defMlt. 


AeqiititM  of 
piMof  jodcment 
ncovered  In 
anotlier  eoort,  and 
conseqaences  of 
neglect  to  comply 
with  them,  or  of 
false  statement. 


Writ  of  error 
BO  supersedeas  of 
execution  till 
notice  of  allow- 
ance served, 
atating  particnlar 
error  to  be  argncd. 

C<mseqnence  if 
error  stated  be 
flrivolons. 


6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  ^ 
demurrers,  as  well  as  all  special  cases  and  special  verdicts,  si 
be  set  down  for  argument  at  the  request  of  either  party,  with 
Clerk  of  the  Rules  in  the  King's  Bench  and  Exchequer,  an 
Secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of 
shilling,  and  notice  thereof  shall  be  given  forthwith  by  such  p 
to  the  opposite  party. 

7.  Four  clear  days  before  the  day  appointed  for  argument, 
plaintiff  shall  deliver  copies  of  the  demurrer  book,  special  c 
or  special  verdict,  to  the  Lord  Chief  Justice  of  the  King's  Be 
or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be, 
the  senior  Judge  of  the  Court  in  which  the  action  is  brouj 
and  the  defendant  shall  deliver  copies  to  the  other  two  Judge 
the  Court  next  in  seniority ;  and  in  default  thereof  by  eii 
party,  the  other  party  may  on  the  day  following  deliver  s 
copies  as  ought  to  have  been  so  delivered  by  the  party  mal 
default :  and  the  party  making  default  shall  not  be  heard  v 
he  shall  have  paid  for  such  copies,  or  deposited  with  the  C] 
of  the  Rules  in  the  King's  Bench  and  Exchequer,  or  the  Sec 
dary  in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  i 
to  pay  for  such  copies. 

8.  Where  a  defendant  shaU  plead  a  plea  of  judgment  recovt 
in  another  Court,  he  shall  in  the  margin  of  such  plea  state 
date  of  such  judgment,  and  if  such  judgment  shall  be  in  a  O 
of  Record,  the  number  of  the  roU  on  which  such  proceedings 
entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff! 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  in  i 
the  same  be  falsely  stated  by  the  defendant,  the  plaintiff,  on  ] 
ducing  a  certificate  from  the  proper  officer  or  person  having 
custody  of  the  records  or  proceedings  of  the  Court  where  i 
judgment  is  alleged  to  have  been  recovered,  that  there  is  no  i 
record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at  lib 
to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court 
Judge. 

9.  No  writ  of  error  shall  be  a  supersedeas  of  executkm 
service  of  the  notice  of  the  allowance  thereof,  containii^  a  si 
ment  of  some  particular  ground  of  error  intended  to  be  argu 

Provided,  that  if  the  error  stated  in  such  notice  shall  ap 
to  be  frivolous,  the  Court,  or  a  Judge,  upon  summons,  mayo 
execution  to  issue. 


HILARY  TERM,  IV  WILLIAM  IV  iii 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  neces-         1834. 
•ary ;  but  the  plaintiff  in  error  shall,  within  twenty  clays  after  the       p^*^^^ 
allowance  of  the  writ  of  error,  get  the  transcript  prepared  and    Generales. 
examined  with  the  Clerk  of  the  Errors  of  the  Court  in  which  the  Tnnicript  to  be 

•     1  ...  1  .  i**i        preparecl  and 

judgment  is  given,  and  pay  the  transcript  money  to  Inm ;  m  de-  examined  with  iiie 
fault  whereof  the  defendant  in  error,  his  executors  or  adminis-*  fn  so  diyi  aftM^ 
trators,  shall  be  at  liberty  to  sign  judgment  of  non  pros.  The  Juin"wilify  «" 
Clerk  of  the  Errors  shall,  after  payment  of  the  transcript  money,  *"'*»'"'»*• 

11.  ,  ./»  1  11  .11  .  Writ  of  error  and 

deliver  the  writ  of  error  when  returnable,  with  the  transcript  an-  tranicript,  how 
nexed,  to  the  Clerk  of  the  Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  '"l^j**}.**'^^  •**?' 
scire  facias  quare  executionem  non,  shall  be  necessary,  in  order  twenty  days  aAcr 

*.  .!•         .11  A        allowance  in  error 

to  compel  an  assignment  of  errors  :  but  within  eiiint  days  after  raminoMaor 

L  •       /.  -11  J      1    11  1  I-  oo«a,plalnUirin- 

the  writ  of  error,  with  the  transcript  annexed,  shall  have  been  error  shall  auicn 
deliveretl  to  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  to  do^notjndpnent 
the  signer  of  the  writs  in  the  King*s  Bench  in  cases  of  error  to  be^Jgned?*  °**^ 
that  Court,  or  within  twenty  days  after  the  allowance  of  the  writ  „ 
of  error  in  cases  of  error  coram  nobis,  or  coram  vobis,  the  plain-  minaiion,  assign 

•  <«..  1     11  .  1  .     /.  .1  1       errors,  and  Bcl.  ft. 

tiff  in  error  shall  assign  errors,  and  m  failure  to  assign  errors,  the  qmre  execatio. 

uem  non.  abollih' 

defendant  in  error,  his  executors  or  administrators,  shall  be  en-  ed. 
titled  to  sign  judgment  of  non  pros. 

12.  The  assignment  of  errors  and  subsequent  pleadings  thereon  Assignment  or 

°  1  .  errom,  Ac.  to  Im 

■hall  be  delivered  to  the  attorney  of  the  opposite  party,  and  not  delivered  tooppo- 
filed  with  any  officer  of  the  Court. 

1 3.  No  scire  facias  ad  audiendum  errorcs  shall  be  necessary  sci.  ra.  ad  and. 
(unless  in  ca^of  a  change  of  parties),  but  the  plaintiff  in  error  ^'^^  "boiished. 
may  demand  a  joinder  in  error,  or  plead  to  the  assignment  of  Defendant  in  error 
errors;  and  the  defendant  in  error,  his  executors  or  admini-  piSd^tothe^aSliii' 
■trators,  shall  be  bound,  within  twenty  days  after  such  demand,  to  wi'hlli  m iTayr* 
deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the  judgment  j^nder*'&S*\i?' 

shall  be  reversed.  Jadgmcnt  re- 

versed. 

Provided,  that  if  in  any  case  the  time  allowed  as  hereinbefore  proviso  ir  the 
mentioned,  for  getting  the  transcript  prepared  and  examined,  for  S^xilJIS'bSJre 
assigning  errors,  or  for  delivering  a  joinder  in  error,  or  plea,  or  '•**"  Aagast. 
demurrer,  shall  not  have  expired  before  the  tenth  day  of  August 
in  any  year,  the  party  entitled  to  such  time  shall  have  the  like 
time  for  the  same  purpose,  after  the  twenty -fourth  day  of  Octo- 
ber, without  reckoning  any  of  tlic  days  before  the  tenth  of 
August. 

Provided  also,  that  in  all  cases  such  time  may  be  extended  by  Extending  iime  by 
a  Judge's  order.  **  * 

a  2 
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183*.  Provided  also,  that  in  all  cases  of  writs  of  error  to  r< 

<D    ...  fines  and  common  recoveries,  a  scire  facias  to  the  terreti 

XlEOUL.'F.  ^                                                                ' 

Gbnerale^.  shall  issue  as  heretofore. 


i  ScU  fa.  to  terre- 

-  tMWdU  In  error  to 

reYcrw  fine*,  &c.  |^^  When  issuc  in  law  is  joined,  either  party  may  set  doi 
argainc  iisae  in  casc  for  argument  with  the  Clerk  of  the  Errors  of  the  Cg 
Bmr.  Errors,  or  the  Clerk  of  the  Rules  in  the  King's  Bench, 

case  may  require,  and  forthwith  give  notice  in  writing  thei 
the  other  party,  and  proceed  to  argument  in  like  manner  a 
demurrer,  without  any  rule  or  motion  for  a  concilium. 

I  DciiTcring  copies        [5,  Four  clcar  days  before  the  day  appointed  for  argi 

bcUmfoMhe  as-    the  plaintiff  in  error  shall  deliver  copies  of  the  judgment 
^iSi  or  the  pie^S^'  Court  bclow,  and  of  the  assignment  of  errors,  and  of  the 
jttScw!'*^'  *^     ings  thereon,  to  the  Judges  of  the  King's  Bench,  on  writs  o 

from  the  Common  Pleas  or  Exchequer,  and  to  the  Judges 
Common  Pleas  on  writs  of  error  from  the  King's  Bencl 
the  defendant  in  error  shall  deliver  copies  thereof  to  th< 
Judges  of  the  Court  of  Exchequer  Chamber,  before  whc 
CoQieqaencea  of    case  is  to  be  heard ;  and  in  default  by  either  party,  the 

party  may  deliver  such  books  as  ought  to  have  been  delivc 

the  party  making  default,  and  the  party  making  default  si 

be  heard  until  he  shall  have  paid  for  such  copies,  or  de 

with  the  Clerk  of  the  Errors,  or  the  Clerk  of  the  Rides 

King*s  Bench,  as  the  case  may  bo,  a  sufficient  sum  to  pay  fi 

copies. 

Proeecdinet  In  16.  No  entry  ou  record  of  the  proceedings  in  error  shall 

entered  of  record    cessary  bcforc  sctting  dowu  tlic  casc  for  argument,  bii 

in  ihe'couri^'of  "  judgment  shall  have  been  given  in  the  Court  of  Errors 

**^'^*  Exchequer  Chamber,  cither  party  shall  be  at  liberty  to  er 

proceedings  in  error  on  the  judgment  roll  remaining  in  th 
below,  on  a  certificate  of  a  Clerk  of  the  Errors  of  the 
i|  quer  Chamber  of  the  judgment  given,  for  which  a  fee  of 

)i  and  no  more,  shall  be  charged. 

Notice  of  taxation      17,  Noticc  of  taxiunf  costs  shall  uot  be  necessary  in  a 

|l  not  ucceMary  i       ,    o      i         i  j  •  l      i  • 

''  wbere  no  appear-   whcrc  the  dcfcnaant  has  not  appeared  m  person,  or  by  hn 

ney  or  guardian,  notwithstanding  the  general  rule  of 
Term,  1st  Will.  IV.  s.  12, 


ance. 


RepauiuKnisi  18,  It  shall  not  be  necessary  to  repass  any  Nisi  Prius 

priu»  rcrords  *       i            i 

aboiithcd.  whicli  shall  have  been  once  passed,  and  upon   which  the 

^*ret!i15  of  die.  P«'issing  shall  have  been  paid;  and  if  it  shall  be  neces 

w^Vi  OT^^cUwe  amend  the  day  of  the  teste  and  return  of  tlie  distringas  or 

of  niai  prina. 


I 
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corpora,  or  of  the  clause  of  Nisi  Prius,  the  same  may  be  done  by         1834. 
the  order  of  a  Judge  obtained  on  an  application  ex  parte.  v^^^^/ 

KEGULiE 

19.  Writs  of  trial  shall  be  scaled  only,  and  not  signed.  Generalbs. 

20.  Either  party,  after  plea  pleaded  and  a  reasonable  time  N^„|Vtoooiiotiie 
before   trial,  may  civc  notice  to  the  other,  either  in  town  or  party  of  inurnikw 

.      1      i.  1  1  1      1     A  1.      11       «o  adduce  to  erl- 

country,  m  the  form  hereto  annexed,  marked  A,  or  to  the  like  dence  written  or 

^<.,..  11  .1  .  prlDted  docn- 

enect,  of  his  mtention  to  adduce  in  evidence  certain  written  or  mems,  tad  caiiiag 
printed  documents ;  and  unless  the  adverse  party  shall  consent  them. 
by  indorsement  upon  such  notice,  within  forty-eight  hours,  to 
make  the  admission  specified,  the  party  requiring  such  admission  Sammont,ir  ad- 
may  call  on  the  party  required,  by  summons,  to  shew  cause  be-  Siiied"^*^'  ****" 
fore  a  Judge,  why  he  should  not  consent  to  such  admission ;  or  in 
case  of  refusal,  be  subject  to  pay  the  costs  of  proof.     And  un- 
less the  party  required  shall  expressly  consent  to  make  such  ad-  jadse  may  oidcr 
mission,  the  Judge  shall,  if  he  think  the  application  reasonable,  dMnmenTtobe 
make  an  order  that  the  costs  of  proving  any  document  specified  qllid^oadmiiTt, 
in  the  notice,  which  shall  be  proved  at  the  trial  to  the  satisfac-  Se^JSSt  5*^^ 
lion  of  the  Judge  or  other   presiding  officer,  certified  by  his  ^^"■** 
indorsement  thereon,  shall  be  paid  by  the  party  so  required, 
whatever  may  be  the  result  of  the  cause. 

Provided  that  if  the  Judge  shall  think  the  application  unrca-  AppUcaUonanrm- 
sonable,  he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry  Time  fm- inqniry, 
or  examination  of  the  documents  intended  to  be  offered  in  evi- 
dence, and  give  such  directions  for  inspection  and  examination, 
and  impose  such  terms  upon  the  party  requiring  the  admission, 
as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  Coment  to  idBb- 
shall  order  the  same  to  be  made.  *^°' 

No  costs  of  proving  any  written  or  printed  document  shall  be  Coiu  or  proriiii 
allowed  to  any  party  who  shall  have  adduced  the  same  in  evidence  lowed,  nnieat  thii 
on  any  trial,  unless  he  shall  have  given  such  notice  as  aforesaid,  giin,  and  advene 
and  the  adverse  party  shall  have  refused  or  neglected  to  make  S?n«g?"tedjir** 
such  admission,  or  the  Judge  shall  have  indorsed  upon  the  sum-  "^iiil;^Saf  it 
mens  that  he  does  not  think  it  reasonable  to  require  it.  to  nS^ufeTT**"* 

A  Judge  may  make  such  order  as  he  may  think  fit  respecting  jodse  may  make 
the  costs  of  the  application  and  the  costs  of  the  production  and  nt  a*ppiicatioo,ftc 
inspection-;  and  in  the  absence  of  a  special  order,  the  same  shall  ihcy  arT^^'to 
be  costs  in  the  cause.  ***^  ""^* 

(Signed  by  the  fifteen  Judges.) 
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FORM  OF  NOTICE  REFERRED  TO. 

A. 
In  the  K.  B.  *) 

C.  P.  V        A.B.y.C.D. 

or  Exchequer  j 

Take  notice,  that  llie  }  ,^^1^  \    .  I  in  this  cause  proposes  to  adduce 

dencc  the  several  documents  hereunder  spccifieii,  and  that  the  same 

inspected  by  the  \  ni^-.^^ifc     \  ^^  attorney,  or  agent,  at 

on  ,  between  the  hours  of  ;  and  t 

!  Plaintiff     I  ^^^^  ^  required  to  admit  that  such  of  the  said  document 

specified  to  be  originals,  were  respectively  written,  signed,  or  ezecuied, 
purport  respectively  to  have  been  ;  that  such  as  are  specified  as  copies,  i 
copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent,  or  del 
were  so  served,  sent,  or  delivered  respectively  ;  saving  all  just  excephoni 
admissibility  of  all  such  documents  as  evidence  in  this  cause.     Daied,  & 

To  E.  F.  Aliorucy  G.  H.  Altomey 

«.-,«.«♦  f    i  Defendant)  ,,<  Plaintiff 

oragentfor|pj^j^^jy     J  f**')  Defendant 

[Hae  describe  the  documents,  the  manner  of  doing  which  may  be  as  foUoi 

ORIGINALS. 


Description  oj  the  Documtnts, 


Date. 


Deed  of  Covenant  between  A.  B.  and  C.  D.,  1st 
part ;  and  E.  F.  2d  part 

Indenture  of  Lease  from  A,  fi.  to  C.  1) 

Indenture  of  llclcasc  between  A.  U,  and  C.  X).,  1st 
part,  ^cc 

liCtter,  Defendant  to  Plaintiff 

Policy  of  Insurance  on  Goods  by  ship  Isabella,  on 
Voyage  from  Oporto  to  London 

Memorandum  of  Agreement  between  C  D.,  Capt. 
of  said  Ship,  and  ¥1.  F 

Bill  of  exchange  for  100/.  at  Three  Months,  drawn 
by  A.  B,  on  and  accepted  by  C  D.,  indorsed  by 
K.  F.  and  G.  i/.   

COPIES. 


Description  of  Documents, 


1 1st  January, 
1st  Februarv, 

f  *2d  February. 
l»t  March, 

f  3d  December, 

>  1st  January, 
fist  May, 


1 
1 
1 
1 
] 

i 
I 


Original,  cr  Du, 
9frv€iitteHt,*ir  dti 
uAen,  how,  and  6] 


Ilegisterof  Baptism  of  il.  )  «  .  «              iuao 

B.  iu  the  Puisl.  of  A-.  \  *»'  •'""'T'  ^^ 

Letter — IMuintiff  to  De-  i  1  »  f  1     ^      mou 

fcndant \  1**  February,  1828 


Notice  to  produce  Papers      1st  March,    1828 


Record  of  a  Judgment  of 


(  Sent  by  General 

i      2d  February,  I 

C  Served  2d  March, 

<      on  Deiendant*s 

C     ney,  hy  £.  F.  ol 


the     Court    of     King's  f  Trinity  Tenn, 
llench     in     an    Action  i       10th  Geo.  1V« 

•»  •  o»  Vti'*i\'»      •••••••■9 

Letters     I'atcnt    ctf    Kingp 
Charles  II.  iu  the  Rolls  C   Ist  Januaiy,  1680 
Chapel  ....••.,.•«,.•  S 
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Kecula: 

PLEADING,  GtNEEALM. 

Whereas  it  is  provided  by  the  statute  3  &  4  fTtU.  4.  c.  42.  ^^i^^^Jj^f".*,. 
s.  1,  That  the  JudjTcsof  the  Superior  Courts  of  Common  Law  givintthcindgp 

,  °  *  power  to  alter  by 

at  Westminster,  or  any  eight  or  more  of  them,  of  whom  the  roie  or  order  made 
cliiefs  of  each  of  the  said  Courts  should  be  three,  should  and 
might  by  any  Rule  or  Order  to  be  from  time  to  time  by  them 
made,  in  term  or  vacation,  at  any  time  within  five  years  from 
the  time  when  the  said  act  should  take  effect,  make  such 
alterations  in  the  mode  of  pleading  in  the  said  Courts,  and  in  Mode  of  pfeadioc 
the  mode  of  entering  and  transcribing  pleadings,  judgments, 
and  other  proceedings  in  actions  at  law^  and  such  regulations 
as  to  the  payment  of  costs,  and  otherwise,  for  carrying  into 
effect  the  said  alterations,  as  to  them  might  seem  expedient ; 
which  Rules,  Orders,  and  Regulations,  were  to  be  laid  before  gnch  miet  aot  to 
both  Houses  of  Parliament,  as  therein  mentioned,  and  were  we^ki  a^er^uid*' 
not  to  have  effect  until  six  weeks  after  the  same  should  have  howS.**^**** 
been  so  laid  before  both  Houses  of  Parliament,  but,  afler  that 
time,  should  be  binding  and  obligatory  on  the  said  Courts,  and 
all  other  Courts  of  Common  Law,  and  be  of  the  like  force  and 
effect,  as  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  parliament. 
Provided  that  no  such  Rule  or  Order  should  have  the  effect  of  PrwUo  tiut  no 
depriving  any  person  of  the  power  of  pleading  the  general  deprive  party  of 
issue,  and  of  giving  the  special  matter  in  evidence  in  any  case  general  i»mw,  aad 
wherein  he  then  was,  or  thereafter  should  be  entitled  so  to  do  fn  evidence  when 
by  virtue  of  any  act  of  parliament  then  or  thereafter  to  be  in  cnUtied  by  •uuie 

/•  M  10  do. 

force. 
It  is  therefore  Ordered,  That  from  and  afler  the  first  day  of 
Easter  Term  next  inclusive,  unless  parliament  shall  in  the 
meantime  otherwise  enact,  the  following  Rules  and  Regula- 
tions, made  pursuant  to  the  said  statute,  shall  be  in  force : — 


First— GENERAL  RULES  AND  REGULATIONS. 
1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  AUirfeadingitobe 

entitled  by  day  of 

of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  month  ■wj'rev, 
and  shall  bear  no  other  time  or  date ;  and  every  declaration,  and  tered  on  nbi  pHas 
other  pleading,  shall  also  be  entered  on  the  record  made  up  for  mentr^,  e^M 

ordered  othcrwM 
byjodgc. 
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1834.  trial,  and  on  the  judgment  roll,  under  the  date  of  the  day 

^^^'v^^  month  and  year  when  the  same  respectively  took  plac 

Recul.i.  without  reference  to  any  other  lime  or  elate,  unless  otl 

I  specially  ordered  by  the  Court  or  a  Judge. 

No  entry  of  con-        ^.  No  entry  of  coutinuauces  by  way  of  imparlance,  curi 

Jlinaauces  to  be  on  ...       .  •  •.   #  ^i  •  i     ii    i^ 

roll  except  the      sari  Tttitt  vtcccowcs  fiou  TMsU  orrcfj  or  otlierwise,  stiall  be 

j  rrlpeciST* '"'       upon  any  record  or  roll  whatever,  or  in  the  pleadings,  exc 

\  jurafa  ponitur  in  respcctu,  which  is  to  be  retained.     (Se< 

No.  3,  p.  xix.) 


■i 


'] 


'  Timci  of  proceed-      Provided  that  such  regulation  shall  not  alter  or  affect  a 

}  ■iterwi""**  "*^     isting  rules  of  practice,  as  to  the  times  of  proceeding  in  the 

Pican  pais  darrein      Provided  also,  that  in  all  cases  in  which  a  plea  puis 
HctjS?"**'  **"^  continuance  is  now  by  law  pleadable,  in  Banc  or  at  Nisi 

the  same  defence  may  be  pleaded,  ivith  an  allegation  tl 

!  matter  arose  after  the  last  pleading,  or  the  issuing  of  l1 

I  process,  as  the  case  may  be. 

I  Affidavit  thai  (he        Provided  also,   that  no  such  plea  shall   be  allowed, 

I  matter  aro«e  with-  •11  /v«i*ii  1  t* 

\  io  8  da>a  before     accompanicd  by  an  amdavit,  that  the  matter  thereof  arose 

.  iuc  pea  pea     .  gjgjjt  jj|ys  ucxt  bcforc  tlic  pleading  of  such  plea,  or  unl 

Court  or  a  Judge  shall  otherwise  order. 
All  jadcimrnt*  to        3,    ^11  judgmcuts,  whcthcr   interlocutory  or  final,  si 
cofd  of  day,  of      entered  of  record  of  the  day  of  the  month  and  year,  ivh< 

month,  and  year,  .-^  ,,,,  ti- 

when  tigned,  and    term  or  vacatiou,  whcu  Signed,  and  snail  not  have  relation 

to  relate  to  no  ,  " 

other  d4y.  Other  day. 

Bni  Jntice.&r.  Provided  that  it  shall  be  competent  for  the  Court,  or  a 

may  ttnier  an  entry  -1  •     1  1  1 

none  pro  tunc.      to  Order  a  judgment  to  be  entered  mmc  pro  tunc. 
Nocntrj-onrcconi       4.  No  entry  shall  be  made  on  rccord  of  any  warrants  o 

of  wamutt  to  sue,  i    /.      1 

«ic.  nov  to  sue  or  defend. 

» 

PhaJing  Ruifs^       5,  (o)  And  whercas,  by  the  mode  of  pleading  hereinafi 
PAwf Mwmw.    scribed,  the  several  disputed  facts  material  to  the  merits 
b^lm'r^^Sa^    case  will,  before  the  trial,  be  brought  to  the  notice  of  the 
I  tivc  parties,  more  distinctly  than  heretofore  ;  and  by  tl 

i  act  of  the  3  &  4  fHll.  4,  c.  42,  s.  23,  the  powers  of  amei 

t  at  the  trial,  in  cases  of  variance  in  particulars  not  materia 

i  Serrrai  connts  not  iiiorits  of  the  casc,  are  greatly  enlarged ;  several  counts  si 

i  kUdifim.-t^nh.     be  allowed,  unless  a  distinct  subject-matter  of  complaint 

tnunJcd  Trt''tK-'»ct  tended  to  be  established  in  respect  of  each,  nor  shall 
I  iK^*wt"*i  r-^w.  plcaSf  or  avowries,  or  cognizances,  be  allowed,  unless  a 

-^  I!^^I^'«nW^T    jn"ound  of  answer  or  defence  is  intended  to  be  cstabhs 

A«»oci  cixHiBJ  of  respect  of  each. 

I  (a)  Tills  5lh  rule  does  not  apply  tthcre  the  dcclnrution  bran  date  b 

*  1st  day  of  ERstcr  Term,  1854.  See  p.  iTiii./wit. 


i 

i 
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Therefore  counts,  founded  on  one  and  the  same  principal  mat-         lo34. 
ter  of  complaint,  but  varied  in  statement,  description,  or  circum-  pleading  Buies 
sUnces  only,  are  not  to  be  allowed.  /'/STSwSlS'' 

ic.  and  Pleat  in 
bar  in  repltpin. 

Ex.  gr.     Counts  founded  upon  the  same  contract,  described  Coanu  oa  one 
in  one  as  a  contract  without  a  condition,  and  in  another  as  a  con-  piUin^  bnt^ried 
tract  with  a  condition,  are  not  to  be  allowed,  for  they  are  founded  o«i>-",UI? "JlwiS. 
on  the  same  subject-matter  of  complaint,  and  are  only  variations  EMmpie*  of  de- 
m  the  statement  oi  one  and  the  same  contract.  Contracts  wiihoat 

So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  *^'****^'  **• 
exchange  in  payment,  according  to  the  contract  for  sale  for  goods  Mon-deiiTery  or 
sold  and  delivered,  and  for  the  price  of  the  same  goods  to  be  rjr  s^^a!!!rfor 
paid  in  money,  are  not  to  be  allowed.  b?Jlw  iSTon^. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  Not  accepting  and 
the  price  of  the  same  goods  as  goods  bargained  and  sold,  are  not  JI5*fo,''^i©rS^ 

to  be  allowed.  ""?«  «»  btrsalncd 

and  aoM. 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  on  bin  or  note, 
for  the  consideration  of  the  bill  or  note  in  goods,  money,  or  licratUiV thereof/ 
otherwise,  are  to  be  considered  as  founded  on  distinct  subject-  i%*JJ*iJj  Jjto^. 
matters  of  complaint,  for  the  debt  and  the  security  are  different 
contracts ;  and  such  counts  are  to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  P4,||gy  ^  j^^^ 
allowed.  ■"*^*' 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  PrenUuma. 
had  and  received,  to  recover  back  the  premium,  upon  a  contract 
implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.    Charter-party. 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  Freight. 
pro  rata  itineriSf  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  Demiae,  and  ue 
land  for  the  same  time,  are  not  to  be  allowed.  *"**  oecnpauuB. 

In  actions  of  tort  for  misfeazance,  several  counts  for  the  same  Tort  for  niafea- 
injury,  varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfgazance,  several  counts,  founded  on  Turt  for  aoofea- 
varied  statements  of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  Treapaaa. 
and  place  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  Statement  of  tttk 
due  in  respect  of  several  matters— ex.  gr.  for  wages,  work  and  inSeSSatuAu- 
labour  as  a  hired  servant,  work  and  labour  generally,  goods  sold  ^^SSStrtdn^ 
and  delivered,  goods  bargained  and  sold,  money  lent,  money  Ililjh'ooiyolle''' 
paid,  money  had  and  received,  and  the  like,  tlie  statement  of  ^™^  '^  ^^ 
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cacb  debt  is  to  be  conndered  aa  unoiinting  to  *  aerenl « 
irithLii  tbe  meaning  of  the  rule  which  forbids  the  use  of  lei 
«mn&  thou^  one  promiu  to  pay  only  is  alleged  in  consui 
*  tioo  ol'  all  the  debts. 

ProTided  that  a  count  for  money  due  <w  an  account  stated 
be  joiiMd  with  any  other  count  Tor  a  money  demand,  thouf 
may  noc  b«  iciendeJ  to  establiib  a  distinct  subject-matte 
conpiaint  in  rmfKct  of  each  of  such  counts. 

Th^  niie  «^>:h  liirbtds  ibe  use  of  several  counts,  is  not  i 
■    MOHdifKd  as  pcedodjv  tbe  plaintiff  from  allying  more  biei 
than  one  of  thu  sozm  ooocnct  in  tbe  same  count. 

£r.  zr.     PatiA,  aTjwnes.  aai  cosniaances,  Ibuitded  <m 

lai  :~<:  uLr.e  prni:-.^  =ji=xr.  bat  laiied  io  sutement,  den 

'*-  3M.  <.<r  v-^rjUBtaooTi  -lai-t.  \jsii  pleas  in  bar  in  replevb 

,        T'jfK  .-r  Kisx  at  ilem  ind  ic  .m'zii  pij»:  j:tm  are  both  pl« 
irnmnar.  ^ire-i  s  3«  .nnmnxance  of  cme  only,  and  are 

„        }ui  TMTA  :c  MT-nenr  mi  if  ursam  and  suisfactioo,  or  of 

C«fe    XV   •"i.-iTi—   Hui.  nri  "u   K  liluired. 
,-        ."e.::;  .-':'  k^  acrcaneir  "u-jLCrfTii  die  secuiity  of  A.  B.  in 
jiirct  X  the  plaintiiTf  afinmii.  Jod  -if  an  ^reement  to  ae 
=u  *eruriiy  of  ('.  D.  for  zitt  ikv    luxiofe,  are  also  distinct, 
w  be  all  owed. 

But  pleas  of  an  agreemsm  o  ic-.'snt  die  wcurity  of  a  i 
'  person  in  discharge  of  dii  iiuumiri  ieisond.  and  of  tbe  s 
agreement,  describii^  i;  i:  it;  m  ter^ement  to  forbear  ( 
tioie.  in  consideration  of  utt  unui  letrji:^.  are  not  distinct: 
they  are  only  variations  is  tin  Kicrmnic  of  one  and  tbe  » 
vrecment,  wheiber  more  or  km  i.-v^sfSK^i;.  in  coosiderstiac 
tbe  same  lecuriiy,  and  dm  t,-  Sf  sJ^-siji 

In  trespass  atarr  damat/'^r.  tUxs  cf  soQ  and  treebol 

,.  :be  defendant  in  die  bcw  n  rw..  ad  <t  ^  defendant's  r^b 

^  an  esaemeni  there,  pleas  of  tin:  x  «iy.  -H  nxnmoo  of  past 

of  coniiDoo  of  tnrbaiT,  and  of  cccccc  it  esiorers,  are  disti 

Kid  arc  to  be  allowed. 

c       £u:  pieas  of  right  ai  commn  at  a3  saa  of  Ax  year,  an 

roA  nAi  at  particalar  times,  or  in  a  qoalified  manner,  are 

to  be  allowed. 

So  ple»  of  a  rigbi  of  way  otct  tbe  !xvt  ta  quo,  raryii^ 
lam  or  tbe  porpascs,  are  not  to  be  aBowed. 
ATowries  for  distreas  for  icnt,  and  for  distress  for  daa 
e  to  be  allowed. 
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But  avowries  for  distress  for  rent,  varying  the  amount  of  rent         1834. 
reserved,  or  the  times  at  which  the  rent  is  payable,  are  not  to  be  „,  ^T^"^ 

allowed.  SnenU  CimmU, 

The  examples  in  this  and  other  places  specified,  are  given  as  4c>  and  Pima !» 
some  instances  only  of  the  application  of  the  Rules  to  which  they  DirtmTSrMt. 
relate,  but  tlie  principles  contained  in  the  Rules  are  not  to  be  Thne  exampit* 
considered  as  restricted  by  the  examples  specified.  appUcaaon  or 

rnlet. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance  Where  more  than 
shall  have  been  used  in  apparent  violation  of  the  preceding  Rule,  &g.  aied,  oppodce 
the  opposite  party  shall  be  at  liberty  to  apply  to  a  judge,  sug-  fo|M^for*on^ 
gesting  that  two  or  more  of  the  counts,  plcas^  avqwrics,  or  cog-  piew,  coonu^'ftc. 
nizances  are  founded  on  the  same  subject-matter  of  complaint, 

or  ground  of  answer  or  defence,  for  an  order  that  all  the  counts, 
pleas,  avowries,  or  cognizances,  introduced  in  violation  of  the 
Rule,  be  struck  out  at  the  cose  of  the  party  pleading,  whereupon 
the  Judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  Jodge  diaii  oider 
upon  cause  shown,  that  some  distinct  subject-matter  of  complaint  ^^y  tildSne  Sat 
is  bondjide  intended  to  be  established  in  respect  of  each  of  such  Mbj^-MterW 
counts,  or  some  distinct  ground  of  answer  or  defence  in  respect  Sr dSSJi'kliSS' 
of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he  bu^ed^iTreapect 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case  o^e»chcoant,piea, 

*^  ^  '  ^     '  Ac  specirying 

may  be,  that  he  is  so  satisfied ;  and  shall  also  specify  the  counts,  ^i*!«i>  connt,  fte. 

,  .,./,..        ihaU  be  allowed. 

pleas,  avowries,  or  cognizances  mentioned  m  such  application 
which  shall  be  allowed. (a) 

7.  Upon  the  trial  where  there  is  more  than  one  count,  plea,  where  on  trial 
avowry,  or  cognizance  upon  the  record,  and  the  party  pleading  iJiVTOlnTpiea" 
fails  to  establish  a  distinct  subject-matter  of  complaint  in  respect  Sjii*^|"?  j)^'°** 
of  each  count,  or  some  distinct  ground  of  answer  or  defence  in  '*""  °^^  *• 
respect  of  each  plea,  avowry,  or  cognizance,  a  verdict  and  judg-  Venikt  and  jodg- 
ment  shall  pass  against  him  upon  each  count,  plea,  avowry,  or  agaiDitpiaintSror 
cognizance  which  he  shall  have  so  failed  to  establish,  and  he  shall  coiwf  &c.  ot**** 
be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such  jJI^^  !J*defc»M 
count,  plea,  avowry,  or  cognizance,  including  those  of  the  evi-  with'cSf  oMi- 
dence  as  well  as  those  of  the  pleadings ;  and  further,  in  all  cases  ®°^  *^^^'  * 

*  °    '  '  well  of  evideacc 

in  which  an  application  to  a  Judge  has  been  made  under  the  pre-  u  pieadiogi,iPbo 

ceding  Rule,  and  any  count,  plea,  avowry,  or  cognizance  allowed  party. 

as  aforesaid,  upon  the  ground  that  some  distinct  subject-matter 

of  complaint  was  bond  Jide  intended  to  be  established  at  the  trial 

in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of  Party  how  depri- 
ved of  coaU,  ftt. 

(a)  This  6th  rule  does  not  apply  to  any  case  in  wliich  ibe  declaratkm  bean 
date  beim  the  Ist  day  of  Easter  term,  1834*    See  p«  xviii.  pau. 


xu 
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1834. 

Reculv 

GiNERALES. 
If  BO  dlltiMt  Mb- 

Jcct-matler  of  com* 
pUiat  or  defence 
wu  bnaa  fide  In- 
teadedtobe  eaU' 
bikbad  oa  each 
eoaal  or  plea  ftc. 
allowed  by  Judge* 
and  aial  prioa 
Jodgc  10  certiflet. 


ViDw,how  iiatcd. 


Loral  deKfiplioB. 


Acllencm  non* 
praclndl  noo,  and 
prayer  of  Jndg- 
iltabollihcd. 


Batoppel. 
Dcfmcc  ia  plea. 


Pleadiag,  4c.  ic* 
v«nl  ■alien. 


FraCc^tlon. 


answer  or  defence  in  res^Kict  of  each  pica,  avowry,  or  cogr 
so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial 
shall  be  of  opinion  that  no  such  distinct  subject-matter  ol 
plaint  was  bondjide  intended  to  be  established  in  respect  ( 
count  so  allowed,  or  no  such  distinct  ground  of  answer  or  i 
in  respect  of  each  plea,  avowry,  or  cognizance  so  allows 
shall  so  certify  before  final  judgment,  such  party  so  p! 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon 
he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cogn 
with  respect  to  which  the  Judge  shall  so  certify. (<i) 

8.  The  name  of  a  county  shall  in  all  cases  be  stated 
margin  of  a  declaration,  and  shall  be  taken  to  be  the  vei 
tended  by  the  plaintiff;  and  no  venue  shall  be  stated  in  tl 
oi  the  declaration,  or  in  any  subsequent  pleading.  (6) 

Provided,  that  in  cases  where  local  description  is  now  re 
such  local  description  shall  be  given. 

9.  In  a  plea  or  subsequent  pleading  intended  to  be  pic: 
bar  of  the  whole  action  generally,  it  shall  not  be  necessar] 
any  allegation  o(  actionem  twn,  or  to  the  like  effect,  or  any 
of  judgment,  nor  shall  it  be  necessary  in  any  replication  oi 
quent  pleading,  intended  to  be  pleaded  in  maintenance 
whole  action,  to  use  any  allegation  of  prccludi  non,  or  to  t 
effect,  orany  prayer  of  judgment;  and*all  pleas,  replicatio 
subsequent  pleadings,  pleaded  without  such  formal  p; 
aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as  | 
respectively  in  bar  of  the  whole  action,  or  in  maintenance 
whole  action.  Provided,  that  nothing  herein  contained  sh 
tcmd  to  cases  where  an  estop|>el  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  : 

commence  as  follows : 

The  said  defendant  by  his  attorney  [^r,  <•  Jq  pcrsoi 

says,  that 

1 1 .  It  shall  not  be  necessary  to  state  in  a  second  or  oth< 
of  avowry,  that  it  is  pleaded  by  leave  of  tlie  Court,  or  ace 
to  the  form  of  the  statute,  or  to  that  effect. 

\'2,  No  protestation  shall  hereafter  be  made  in  an v  pic 
but  either  party  shall  be  entitled  to  the  same  advantage  i 
or  other  actions,  as  if  a  protestation  had  been  made. 


(a)  Nothing  in  7lh  rule  npplii's  to  a  case  in  which  llic  dcchration  bei 
before  the  1st  day  of  Kaslcr  term,  1834.  Sec  p.  xviii.  /wr. 

{h)  Sec  Uarjm  r.  Champnejff,  on  speciaJ  demurrer,  Eichcquer,  Jaw  4 
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13.  All  s][>ecia1  traverses,  or  traverses  with  an  inducement  of   -     ]8S4. 

affirmative  matter,  shall  conclude  to  the  country.  ^^^^^ 

Reouljb 

Provided  that  this  regulation  shall  not  preclude  the  opposite     Gxnebalu. 
party  from  pleading  over  to  the  inducement,  when  the  traverse  8p«cW  uavent^ 

•  .  .      .  I  Pleftdlng  over  to 
IS  immaterial.                                                                                                                      indac^mcnc  in  in- 
verse. 

14.  The  form  of  a  demurrer  shall  be  as  follows :  Demurrer. 

The  saUl  defendant,  by  his  attorney  [in*,  "  in  person/'  &c. 

or,  "  plaintifT']  says  that  the  declaration,  [or,  **  plea,"  &c.]  is  not  sufficient 
in  law ; — showing  the  special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows :  joUidtr. 

The  said  plaintiff,  [or,  "  defendant"]  says  that  the  declaration  [cr, "  plea/*     . 
&c.]  is  sulbcicnt  in  law. 

15.  The  entry  of  proceeding's  on  the  record  for  trial,  or  on  the  Entry  or  proeeed- 

•  1  11  !•  1  /»i  \i_iii_      ing»  on  record  for 

judgment  roll,  (according  to  the  nature  of  the  case,)  shall  be  irui  or  on  jndg- 
taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  proceed- 
ings in  the  cause,  or  of  any  part  thereof,  upon  record,  and  no  fees 
shall  be  payable  in  respect  of  any  prior  entry  made,  or  supposed 
to  be  made,  on  any  roll  or  record  whatever. 

IG.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  ometn  feet  on 
by  any  of  the  ofRcers  of  the  Court,  or  of  any  Judge  at  the  assizes, 
or  any  other  ofRcer,  in  any  action  of  assumpsit,  or  in  any  action 
of  debt  on  simple  contract,  or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be  Payment  ofmoMf 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  following  form,  p^aded.^  '^ 
mutatit  mutandis : 

C.  D,    f        The  day  oi 

ats.     >       The  defendant  by  his  attorney 

A,  IL    3    ['''*«  "  i"  person,"  j^c  ]  stiys,  that  the  plaintiff  ought  not  furtjier 
to  maintain  his  action,  because  the  defendant  now  brings  into 
('ourt  the  sum  of  £  ready  to  be  paid  to  the  plaintiff.     And 

the  defendant  further  says,  tliat  the  plaintiff  has  not  sustained  damages 
[or,  in  aetiom  of  debt ,  "  that  he  is  not  indebted  to  the  plaintiff,"]  to  a 
greater  amount  than  the  said  sum  6cc.  in  respect  of  the  cause  of  action  in 
the  declaration  mentioned,  and  this  he  is  rcaily  to  verify ;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  action. 

18.  No  Rule  or  Judge's  order  to  pay  money  into  Court  shall  How  to  be 
be  necessary,  except  under  the  3  &  4  Will.  4,  c.  42,  s.  21,  but  ney  imoCowt 
the  money  shall  be  paid  to  the  proper  officer  of  each  Court,  who 
shall  give  a  receipt  for  the  amount  in  the  margin  of  the  plea,  and 
the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand. 

19.  The  plaintiff,  af^er  the  delivery  of  a  plea  of  payment  of  Replication  to 
money  into  Court,  shall  be  at  liberty  to  reply  to  the  same,  by  fnto  Cow?. 
accepting  the  sum  so  paid  into  Court  in  full  satisfaction  and  dis- 
charge of  the  cause  of  action  in  respect  of  which  it  has  been  paid 
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1834.  In,  and  he  shall  be  at  litKrty  in  that  case  to  tax  bit  coita  of 
^"""^^  anJ  in  case  of  non-paymmt  thereof  witbin  forty-eight  honi 
i'?f?"'''  ''S'>  judgment  for  his  coats  of  suit  so  taxed,  or  the  plaintiff 
uud  ^^^7  "  that  he  has  sustained  damages,  [or,  '  that  the  defen 
is  indebted  to  him,'  a»  Ike  cair  may  6<,]  to  a  greater  amount 
the  said  sum,"  and  in  the  event  of  an  issue  thereon  being  f! 
for  the  defendant,  the  defendant  shall  be  entitled  to  judgi 
and  his  costs  of  suit, 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  wl 
after  a  plea  in  abatement  of  the  non-joinder  of  another  pei 
the  plaintiff  shall,  without  having  proceeded  to  trial  on  an  i 
thereon,  commence  another  action  against  the  defendan 
defcnilants  in  the  action  in  which  such  plea  in  abatement  : 
have  Iwen  pleaded,  and  the  person  or  persons  named  in  . 
plea  in  abatement  as  joint  contractors,  the  commencement  cA 
declaration  shall  be  in  the  following  form; 

(I'enw) — -t.  B.,  bj  E.  F.  hit  altoraej,  [nr,  "  in  hit  own  prepet  per 
&c.]  complainB  of  C.  D.  and  G.  H.  who  haie  bMD  tummoDcd  to  ai 
Ihe  aaid  A,  Ji.,  and  whicli  C.  D,  hu  herclafaie  pleaded  ia  abalenm 
Bon-jaitider  of  the  laid  G.  H.  &c.  (The  svnn  form  to  be  used  m 
mMmd'u  in  cUH  of  ai-rwt  or  dalaiiMr,) 

21.  In  all  actions  by  and  against  assignees  of  a  bankrap 
insolvent,  or  executors  or  administrators,  or  persons  author 
by  act  of  parliament  to  sue  or  be  sued  as  nominal  parties, 
character  in  which  the  plaintiff  or  defendant  is  stated  on 
record  to  sue  or  be  sued,  shall  nut  in  any  case  be  considerei 
in  issue,  unless  specially  denied. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 

[<V.  B.  Nothing  in  the  folloning  rules  applies  to  any  catc 
which  the  declaration  bears  date  before  the  Ist  day  of  Ex 
Term,  1834.     See  p.  xviii.  post.'] 

I,    ASBVHPIIT. 

I.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange 
promissory  notes,  the  plea  of  nan  tutumpsit  shall  operate  onh 
8  denial  in  fact  of  the  express  contract  or  promise  alleged,  o 
the  matters  of  fact  from  which  the  contract  or  promise  alle 
may  be  implied  by  laiv. 

Ex.  gr.    In  an  acdoa  on  a  warranty,  the  plea  will  operati 
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a  denial  of  the  fact  of  the  warranty  having  been  given  upon  the         1834, 
alleged  consideration,  but  not  of  tlie  breach ;  and  in  an  action  on       ^T*^^*^^ 
a  policy  of  insurance,  of  the  subscription  to  the  alleged  policy  by     Genebalm. 
the  defendant,  but  not  of  the  interest,  of  the  commencement  of  in  poUciet. 
the  risk,  of  the  loss^  or  of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  i„  ^e^^^  uminn 
or  not  keeping  goods  safe,  or  not  returning  them  on  request,  and  JJIuiS*  *"**  ^^^^ 
in  actions  against  agents  for  not  accounting,  the  plea  will  operate 
as  a  denial  of  any  express  contract  to  the  effect  alleged  in  the 
declaration,  and  of  such  bailment  or  employment  as  would  raise 
a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  deli-  in  actions  for 
vered,  the  pica  of  non  assmnpsit  will  operate  as  a  denial  of  the  Smd.  ■■!  mo.^ 
sale  and  delivery  in  point  of  fact;  in  the  like  action  for  money  SSred!!'  "^  "* 
had  and  received,  it  will  operate  as  a  denial  both  of  the  receipt 
of  the  money  and  the  existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  in  actions  on  biUs 
the  plea  of  non  assumpsit  shall  be  inadmissible.     In  such  actions, 

therefore,  a  plea  in  denial  must  traverse  some  matter  of  fact ; 
e.  g.  the  drawing  or  making,  or  indorsing,  or  accepting,  or  pre- 
senting, or  notice  of  dishonour  of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and  picas  {hommmp^ 
avoidance,  including  not  only  those  by  way  of  discharge,  but  Und  a^ToUamle^ 
those  which  show  the  transaction  to  be  either  void  or  voidable  in  ^.****^'*'  ^  ^^ 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 

pleaded.  Ex.  gr.  infancy,  coverture,  release,  payment,  perform-  E„„n,eniied. 
ance,  illegality  of  consideration  either  by  statute  or  common  law, 
drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of  ac- 
commodation, set-off,  mutual  credit,  unseaworthiness,  misrepre- 
sentation, concealment,  deviation,  and  various  other  defences 
must  be  pleaded. 

4.  In  actions  on  policies  of  assurance,  the  interest  of  the  PoUcies  of  asrar 
assured  may  be  averred  thus : — "  That  A,f  ZJ.,  C.  and  !>.,  or  some  """' 

or  one  of  them,  were  or  was  interested.  Sec. ;"  and  it  may  also 
be  averred,  "  that  the  insurance  was  made  for  the  use  and  bene- 
fit, and  on  the  account  of  the  person  or  persons  so  interested." 

II.    IN  COVENANT  AND  DEBT. 

1.  In  debt  on  specialty,  or  covenant,  the  plea  of  itoa  est  factum  Effect  of  mm  nt 
shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  f"^^^'^ 


XTl 
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1631.         &ct  only,  and  ml)   othi 
including  matters  which 
a*  tlHwe  which  make  it 
S.  ThepleaofniMW 

3,  In  actions  of  debt 
exchange  and  promisst 
"  he  never  was  indcbtec 
tion  alleged,"  and  such 
plea  of  Jion  auamptil  ii 
confession  and  avoidan 
directed  in  actions  of  as 

4.  In  other  actions  o: 
been  hitherto  allowed,  i 
promissory  notes,  the  d 
ticular  matter  of  fact  a 
cially  in  confessitm  and 


The  plea  of  hoh  deli* 
tion  of  the  goods  by  the 
perty  therein  ;  and  no 
tdniissible  under  tliat  p 


1 .  In  actions  on  the  i 
as  a  denial  only  of  the  I 
have  been  committed  b] 
in  the  inducement,  and 
be  admissible  under  tha 
issue  on  some  particulai 
Ex.  gr.  In  an  action  c 
tion  of  a  house,  bycarr 
gnihy  will  operate  as  a 
the  allied  trade  in  suci 
pation  of  the  house;  i 
plaintifTa  occupation  of 
obstructing  a  right  of  i 
the  obstruction  only,  an 
in  an  action  for  convei 
only,  and  not  the  plaint! 
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slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea        1834. 
of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  pre-       ^•^N'^p^ 
sent  in  denial  of  speaking  the  words,  of  speaking  them  maliciously,     Genera^. 
and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's 
office,  profession,  or  trade,  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profes- 
sion or  trade  alleged.     In  actions  for  an  escape,  it  will  operate  ju  eicape. 
as  a  denial  of  the  neglect  or  default  of  the  sheriff,  or  his  officers, 
but  not  of  the  debt,  judgment,  or  preliminary  proceedings.     In 
this  form  of  action  against  a  carrier,  the  plea  of  not  guilty  will  Against  carrierB. 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt 
of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the 
purpose  for  which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  conresaioD  and 
specially,  as  in  actions  of  assumpsit.  avoidance. 

V.    IN  TRESPASS. 

1.  In  actions  of  trespass  quare  clausum /regit ,  the  close  or  place  Abouait— locus  in 
in  which  &c.  must  be  designated  in  the  declaration  by  name  or  *^"^' 
abuttals,  or  other  description,  in  failure  whereof  the  defendant 

may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum /regit,  the  plea  of  not  jj^t  gniiiy  in  tree- 
guilty  shall  operate  as  a  denial  that  the  defendant  committed  the  JJJJ  frSg!?/*^" 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 

plaintiff's  possession,  or  right  of  possession  of  that  place,  which, 
if  intended  to  be  denied,  must  be  traversed  specially. 

3.  In  actions  of  trespass  de  bonis  asportaiis,  the  plea  of  not  Notgaiity  in  tret- 
guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  p^uV 

the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned, 
but  not  of  the  plaintiff's  property  therein. 

4.  Where  in  an  action  of  trespass  quare  clausum  /regit,  the  pleading  right  of 
defendant  pleads  right  of  way  with  carriages  and  cattle  and  on  ^*^* 

foot  in  the  same  plea,  and  issue  is  taken  thereon,  the  plea  shall 
be  taken  distributively ;  and  if  a  right  of  way  with  cattle  or  on 
foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the  trespasses  proved,  as  shall  be 
justified  by  the  right  of  way  so  found,  and  for  the  plaintiff,  in 
respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  ^i/ar^  c/otf^myregtV,  the  «.  . 
defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  common. 

VOL.  IV.  b 


™"«^i,S£M*'  "  aforeaaid, 

U  b«  Ukes  dlilil- 
bnilnly. 
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of  c&ttle,  ex.  gr,  horses,  sheep,  oxen  and  cows,  and  issue  is 
thereon,  if  a  right  of  commcm  for  some  psrticalar  kind  of 
monable  cattle  only  be  found  bjr  the  jury,  a  verdict  shall 
for  the  defendant  in  respect  of  such  of  the  trespasses  prov 
shall  be  justified  by  the  right  of  common  so  found,  and  ft 
plaintiff  in  respect  of  the  trespasses  which  shall  not  be  so  j  usi 

6,  And  in  all  actions  in  nhicb  such  right  of  way  or  coi 
other  similar  right,  is  so  pleaded,  that  the  ai 
tions  as  to  the  extent  of  the  right  are  capable  of  being  cons 
distributively,  they  shall  he  taken  distributively. 

Provided  nevertheless,  that  nothing  contained  in  the  5tb 
or  7th,  of  the  above-mentioned  General  Rules  and  Regula 
or  in  any  of  the  above-mentioned  Rules  or  Regulations  re. 
to  pleading  in  particular  actions,  shall  apply  to  any  case  in  i 
the  declaration  shall  bear  date  before  the  first  day  of  I 
Term  next  [1834]. 


Issues,  Judghehts,  and  other  PitocBEniMas,  in  Actions 
menced  by  process  under  2  IViB.  IV.  c.  39.  shall  be  ii 
several  forms  in  the  Schedule  hereunto  annexed,  or  t( 
like  effect,  mutatit  malandu.  Provided,  that  in  case  of 
compliance,  the  Court  or  Judge  may  give  leave  to  ameiu^ 
No.  I. 

Form  of  an  Iitui  in  the  Kinf'i  Btttch,  Common  PUa$,  or  Exthejntr 
In  the  King's  Bench ;  or, 
In  tbe  Commoa  Fleu ;  or. 
Id  the  Exchequer. 

The  (a)  day  of 

the  jeu  ol  otir  Lord  18  . 
(CgRiu.)  A.  B.,  by  E.  F.  his  fttUniey  [or,  id  hli  own  praper  pervm, 
£.  F.,  who  is  admitted  by  the  Court  here  to  prosecute  for  the  said  A:  I 
ii  an  iabnt  wilhin  the  age  of  twsntj-one  years,  ai  the  neit  friEnd  of  lb 
d,  B.,  as  the  case  may  In],  complains  of  C.  D.,  who  has  been  uiramo: 
atiiwei  the  said  A.  B.  [or,  airested  or  detained  in  custody],  by  tina 
•erred  with  s  copy,  as  the  case  may  be,]  of  a  writ  issued  on  (6)  tlie 
da;  of  ,  in  the  year  of  our  Loid  18     ,  oul  of  tbe  Court  of  on 

tbe  King  before  the  King  himself,  at  Walainittr,  [or,  out  of  the  Conit 
Lord  the  King  before  hii  Justices  it  Wtitaanitrr-,  or,  oat  of  Ibe  Cooit 
Lord  the  King  before  the  Barons  at  his  Eiche^uar  at  Wnlmuuttr,  u  U 
iDaybe],/ffr  iftaf 

[Copy  the  declaraiioa  from  these  words  to  tbe  end,  and  tbe  plea  bin 
Mqueut  pleadingi,  to  the  j^oinder  of  issue.] 

Hcrtupon  the  sheriff  is  commuided  that  be  cauie  to  come  here, 
day  of  ,  twdre  Jtc,  by  whom  &c.,  and  wbo  aaUi 

to  recegniM  &e.,  because  as  well  &c. 


(a)  Date  of  declaration. 


(»)  Due  of  fiitf  w: 
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Farm  cf  Nisi  Prius  Record  in  the  King^s  Bench,  Common  PUa$,  or  Exchequer,        V^vv^^b/ 

[^The  plaeitas  are  to  be  omitted. — Copy  the  itme  to  the  end  of  the  award  of        Reoul^. 
the  venire,  and  proceed  as  follows ;]  Gener  ales. 

Afterwards  on  the  (a)  day  of  in  the  year 

the  jury  between  the  parties  aforesaid  is  respited  here  until  the  (b) 

day  of  unless  shall  first  come  on  the  (c) 

day  of  at  according  to  the  form  of 

the  statute  in  such  case  made  and  provided  for  default  of  the  jurors,  because 

none  of  tbem  did  appear ;  therefore  let  the  sheriff  have  the   bodies  of  the 

said  jurors  accordingly. 

(The  postea  it  to  be  in  the  umal  form,'] 

No.  3. 
Form  of  Judgment  for  the  Plaintiff  in  Assumpsit. 

iCapy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  asfoUmos :] 

Afterwards  the  jury  between  the  parties  is  respited  [see  p.  viii.]  until  the  ((£) 
day  of  unless  shall  first  come  on  the  (e) 

day  of  at  according  to  tlie  form  of  the  statute  in  that  case 

made  and  provided  for  default  of  the  jurors,  because  none  of  them  did  appear. 

Afterwards  on  the  (f)  day  of  come  the  parties  afore- 

said, by  Uieir  respective  attomies  aforesaid,  [or  as  the  case  may  bej  and 

before  whom  the  said  issue  was  tried,  hath  sent  hither  his  record 
had  before  him  in  these  words : 

[Copy  postea."] 

Therefore  it  is  considered  that  the  said  A,  B,  do  recover  against  the  said 
C.  D,  his  said  damages,  costs,  and  charges  by  the  jurors  aforesaid  in  form 
aforesaid  assessed  ;  and  also  £  for  his  costs  and  charges  by  the  Court 

here  adjudged  of  increase  to  the  said  A.  B,  with  his  assent ;  which  said  damages, 
costs,  and  charges,  in  the  whole,  amount  to  £  ,  and  the  said  C.  D,  in 
mercy  &c« 

No.  4. 

Form  of  the  Issue  when  it  is  directed  to  be  tried  by  the  Sheriff, 

[After  the  joinder  of  issue  proceed  as  follows :] 

And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  indorsed 
on  the   said  writ  of  summons,  does  not  exceed  £^,  hereupon  on  the(g) 
day  of  in  the  year  pursuant  to  ^ 

statute  in  that  case  made  and  provided,  the  sheriff  [or,  the  judge  of 
being  a  court  of  record  for  the  recovery  of  debt  in  the  said  county,  as  the  case 
may  be,]  is  commanded  that  he  summon  twelve  &c.,  who  neither  &c.,  who 
shall  be  sworn  truly  to  try  the  issue  above  joined  between  the  parries  aforesaid, 
and  that  he  proceed  to  try  such  issue  accordingly,  and  when  the  same  shall 
have  b«en  tried,  that  he  make  known  to  the  Court  here  what  shall  have  been 
done  by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf  directed, 
with  the  finding  of  the  jury  thereon  indorsed  on  the  day  of 

,  &c. 

No.  5. 

Form  of  Writ  of  Trial 

WaUiam  the  Fourth,  by,  &c.    To  the  sheriff  of  our  county  of  ^ 

[or,  to  the  Judge  of  ,  being  a  court  of  record  for 

the  recovery  of  debt  in  our  county  of  ,  as  the  case  may  be]. 

(a)  Teste  of  distringas,  or  habeas  corpora. 

(6)  Return  day  of  distringas,  or  habeas  corpora. 

(c)  First  day  of  sittings,  or  commission  day  of  assizes. 

(d)  Return  of  distringas,  or  habeas  corpora. 

(e)  Day  of  sittings,  or  nisi  prius. 

(f )  Day  of  signing  final  judgment. 
Xb)  Teste  of  writ  of  triaL 
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RiOULiC 

Genbbales. 


Wheieas  A,  B,,  ia  our  Court  before  us  at  Wettmmster,  [or,  in  oar  ( 
before  our  Justices  at  Wettmhuter,  or,  in  our  Court  before  Uie  Baions  o1 
Exchequer  at  Westmituter,  as  the  case  may  be],  on  the  (a)  d 

last,  impleaded  C.  D.  in  an  action  on  promises  [or  as  the 
may  be]. 

for  that  whereas  one  &c.  [here  recite  the  declaration  as  in  a  writ  of  inqi 
and  thereupon  he  brought  suit. 

And  whereas  the  defendant,  ot  the  day  of  last,  by 

,  his  attorney  [or  as  the  case  may  be],  came  into  our  said  Court 
said  [here  recite  the  pleas  and  pleadings  to  the  joinder  of  issue],  as< 
plaintiff  did  the  like.  And  whereas  the  sum  sought  to  be  recovered  in  tb< 
action,  and  indorsed  on  the  writ  of  summons  therein,  does  not  exceed  201, 
it  is  fitting  that  the  issue  above  joined  should  be  tried  before  you  the 
sheriff  of  [or  Judge,  as  the  case  may  bej  -     VVe,  therefore, 

suant  to  the  statute  in  such  case  made  and  provided,  command  you  that  yi 
summon  twelve  free  and  lawful  men  of  your  connty,  duly  dualdied  acco 
to  law,  who  are  in  nowise  akin  to  the  plaintiff  or  to  the  defendant,  who 
be  sworn  truly  to  try  the  said  issue  jomed  between  the  parties  aforesaid 
that  you  proceed  to  tiy  such  issue  aooordingly ;  and  when  the  same  shall 
been  tried  in  manner  aforesaid,  we  command  you  that  you  make  known  t 
at  Weumiruter  [or,  to  our  Justices  at  Westminster,  or,  to  the  Barons  of  oui 
Exchequer,  as  the  case  may  be]  what  shall  have  been  done  by  virtue  of 
writ,  with  the  finding  of  the  juiy  heieoa  indorsed,  on  the  d 

next.     Witness  ,  at  We^minstet 

day  of  ,  in  the  year  of  our  reign. 


,b 


No.  6, 

Form  oflndonement  thereon  of  the  Verdict. 

Afterwards,  on  the  (6)  day  of  ,  in  the  year 

me  sheriff  of  the  countv  of  [or  Judge  of  the  Court  of 

came,  as  well  the  within  named  plaintiff  as  the  within  named  defeadan 
their  respective  attomies  within  named  [or  as  the  case  may  be] ;  and  xhty 
of  the  jury  by  me  duly  summoned,  as  within  commanded,  also  came,  and,  l 
duly  sworn  to  try  the  said  issue  within  mentioned,  on  their  oath  said,  that 

No.  7. 

Form  df  Indonement  thereon  in  CMte  a  Nonsuit  takes  place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned,"  pre 
as  follows  : — ] 

And  were  ready  to  give  their  verdict  in  that  behalf ;  bat  the  said  A.B.I 
solemnly  called,  came  not,  nor  did  he  further  prosecute  his  said  suit  ag 
the  said  C.  D. 

No.  8. 

Form  of  Judgment  far  the  Plmntiff,  after  Trial  6y  the  Sierif. 

[Copy  the  Issue  and  then  proeoed  asfoUows :] 
Afterwards,  on  the  (e)  day  of  in  the  year 

came  the  parties  aforesaid,  by  their  respective  attomies  aforesaid,  [or  m 
case  may  be,]  and  the  said  sheriff,  [or,  judge,  as  the  case  may  be,]  before  n 
the  said  issue  came*  on  to  be  tried,  hath  sent  hither  the  said  last-menti 
writ,  with  an  indorsement  thereon,  which  said  indorsement  is  in  these  wc 
to  wit, 

[Copy  the  IndonemtntJ] 
Therefore  it  is  considered  &c.  [in  the  same  form  a$  hefare.J 


(a)  Day  of  trial. 

(c)  Day  of  signing  judgment, 


(b)  Date  of  first  writ  of  summons. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


IN    THIS   VOLUME, 


ACCOUNT  STATED. 

See  Money  had  and  received. — 
Pleading. 

An  indictment,  prosecuted  by  the 
plaintiff*  against  the  defendant,  for 
a  nuisance,  having  been  returned 
a  true  bill  at  one  quarter  sessions, 
was  traversed  to  the  next.  The 
defendant  was  not  prepared  to 
plead  at  that  period  of  the  second 
sessions  at  which  by  the  practice 
he  was  bound  to  do ;  upon  which 
the  counsel  for  the  prosecutor  said, 
he  should  press  for  judgment  for 
want  of  a  plea,  unless  the  defend- 
ant would  pay  the  costs  of  the 
day.  The  Court  said  the  defend- 
ant must  either  plead  and  take  his 
trial,  or  might  traverse  on  the 
terms  proposed  by  the  prosecutor. 
The  parties  having  come  to  an 
agreement,  their  counsel  signed 
the  following  memorandum,  in- 
dorsed on  their  briefs:  "  Tra- 
versed to  the  next  sessions  by 
consent,  the  defendant  paying  the 
costs  of  the  day,  including  coun- 
ters fees,  the  prosecutor  giving  a 

vol..  IV. 


copy  of  the  replication  a  month 
before  the  sessions."  The  costs 
were  afterwards  taxed  by  the 
clerk  of  the  peace,  and  the  allo- 
catur served  on  the  defendant. 
When  applied  to  for  ihe  amount, 
he  objected  to  two  items,  which 
were  relinquished  on  behalf  of  the 
prosecutor.  The  defendant's  at- 
torney offered  at  that  time  to  give 
his  check  for  the  residue,  but  did 
notj  it  not  being  pressed  for.  On 
a  subsequent  application  for  pay- 
ment, defendant  desired  prosecu- 
tor's attorney  to  "  ajifply  to  Mr. 
B,  who  received  his  rents,  and  he 
would  arrange  or  pay»*  Held, 
that  the  arrangement  between  the 
parties  at  the  sessions  bound  the* 
defendant  as  an  agreement,  inde- 
pendently of  that  subsequent  order 
of  the  Court,  which  sanctioned  it ; 
and  therefore  that  the  agreement 
taken  together  with  the  promise 
to  arrange  and  pay,  after  ascer- 
taining tne  amoimt,  afforded  evi- 
dence for  a  jury  of  an  account 
stated.    Porter  v.  Cooper^  E.  1834. 

456 

32 
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A  plaintiff  sued  on  an  account  stated 
on  the  5th  February,  the  halance 
of  which  was  in  his  fevour.  The 
defendant  sought  to  give  in  evidence 
a  subsequent  account  stated  on 
10th  March,  in  which  the  balance 
was  against  the  plaintiff.  Held ,  that 
as  the  action  was  commenced  afler 
the  new  general  rules  of  HiL  4 
W.  4.  came  into  operation,  the 
defendant  could  not  prove  the  se- 
cond account  stated,  on  the  plea 
of  non  assumpsit  only,  but  should 
have  pleaded  pajrment  or  a  set-ofiT. 
Ftdgett  v.  Fenny,  T.  1834.       650 

ACTING  AS  COMMISSIONER, 

818.  822 

AFFIDAVIT,  ENTITLING. 
See  Judgment  in  case  of  Nonsuit. 

AFFIDAVIT  OF  DEBT. 

See  Arrest. — Variance. 

When  the  affidavit  of  debt  was  for 
goods  sold  and  delivered,  but  the 
writ  was  "  in  an  action  on  the 
case,"  though  indorsed  with  the 
amount  of  the  debt:  Held,  that 
though  the  writ  was  not  irregular 
on  that  account,  the  arrest  was  ir- 
regular, as  there  could  not  be  a 
good  declaration  on  the  writ ;  and 
the  defendant  wa^  discharged. 
Barker  v.  Weedon,  T.  1834.     860 

AFFIDAVIT  OF  MERITS. 

See  Venue, 

AGENT. 
See  Bills, 

AGREEMENT. 

A  previous  agreement  will  be  deter- 
mined by  a  later  one,  which  is  ne- 
cessarily inconsistent  with  it  in 
effect,  though  not  containing  any 
express  stipulation  in  terms  for  so 
superseding  it.  On  28th  May 
1831 1  plaintiff  agreed  with  defend- 


ant for  twelve  triohdis  for  the  p 
formance  of  various  Utersry  wo 
to  be  thereafter  indicated  by 
defendant ;  the  plainti^  to  recc 
from  the  defenoant  for  t^e  u 
six  guineas  a  week,  and  not  to 
at  liberty  during  tbe  above  twe 
montbs  to  engage,  jn  any  publi 
tion  similar  to  that  of  *'  The  Cc 
Journal,'*  mentioned  in.  the  agi 
ment.  By  agreement  between 
same  parties,  dated  l^th  OcU^ 
1891,  the  plaintifi*  agr^  to  t 
on  himselt  the  various  dutiei 
editing  the  puhlicatioa  called ''  ^ 
Court  Jounial,"  recited  to,  be  t 
the  entire  property  of  the  defe 
ant,  and  to  devote  all  his  time 
att^ion  to  the  same,  except, 
hours  he  had  already  engager 
devote  on  Saturdays  and  Maac 
to  superintending  a  paper  nan 
The  defendant  was  to  pay 
plaintiff  10/.  a  week;  Held,  ^ 
the  first  agreement  was  superse 
by  the  second,  so  that  the  plaii 
could  not  recover  on  the  la 
afler  the  second  came  into  op< 
tion.  Poimore  t.  CoUmm, 
1834. 

AMBASSADOR. 

The  privilege  from  arieat  enjoyec 
the  domestic  servant  of  an  ami 
sador,  is  the  privil^r0  not  of  s 
servant,  but  of  the  ambassai 
Therefore,  where  a  person 
sworn  to  be  such  a  domestic  i 
vant,  and  whose  duties  may 
may  not  be  of  a  domestic  nat 
is  arrested,  but  neither  the  ^ 
sador  nor  any  one  on  his  be 
applies  for  his  liberatiop,  die  d 
will  not  discharge  him  out  of  < 
tody  unless  he  shows  a  c)ear  < 
of  domestic  service.  Fisher 
others  y.  Begrez,  M.  1833b 

AMENDMENT, 
See  PaACTicE,-^W]UT  Of  Bvmm 


PRICBDINO  OASES. 


101^9 


ANNUITY. 

The  condition  of  a  money  bond  was 
for  payment  to  the  plaintiff  of  an 
annuity  of  150/.  by  quarterly  pay- 
ments, jifter  previously  reciting 
that  the  obligee  had  contracted 
with  the  obligor  for  sale  to  him  of 
a  messuage,  &c.  in  consideration, 
among  odier  things,  of  the  an- 
nuity; and  further,  that  on  the 
contract  of  purchase  of  the  mes- 
suage, it  was  agreed  that  for  the 
better  securing  payment  of  the 
said  annuity,  the  obligor  should 
execute  that  bond: — Held,  that 
the  bond  was  properly  stamped 
with  a  1/.  1.5;.  deed  stamp  within 
55  G.  3.  c.  184. 

Held  also,  that  the  want  of  inrolment 
under  53  G.  3.  c.  141.  the  an- 
nuity act,  could  not  be  raised  as 
an  objection  upon  non  est  factum ; 
and  that  if  it  could,  it  would  not 
prerail,  as  inrolment  was  not  re- 
quired under  that  act,  the  consider- 
ation not  being  pecuniary.  Mes- 
tayer  v.  Biggs,  E.  1834.  466 

APOTHECARY. 

See  Surgeon. 

APPEAL. 
See  Poor  Hate, 

APPEARANCE. 

In  order  to  satisfy  the  Court  under 
ft&SlV.  4.  c.  39.  8.  3.  that  pro- 
per means  have  been  taken  to 
serve  a  distringas  on  a  defendant, 
who  was  a  clerk  in  the  victualling 
office,  in  order  to  enter  an  appear- 
ance against  him«  it  should  be 
shown  not  only  that  his  residence 
or  property  could  not  be  dis- 
covered, but  that  attempts  had 
been  made  to  serve  him  at  the 
victualling  office.  Rouncill  v. 
Bower,  H.  1834.  374 

By  person  not  attorney  of  the  Court. 
Anky^y.  Thampimi.  955 


Irregularity  in  appearing  by  a  person 
who  is  not  an  attorney  of  the 
court,  does  not  entitle  the  opposite 
party  to  sign  judgment,  but  only  to 
move  to  set  aside  the  proceedings. 
Bazley   v.    Thompson,  E.    1834. 

055 


ARBITRATION. 

On  A,  and  B,  entering  into  an  agree- 
ment in  France,  a  copy  of  it  was 
deposited  by  A.  with  a  notary  at 
Paris,  In  an  action  against  JB.  on 
the  agreement,  evidence  was  given, 
that,  by  the  usage  oi France ^  a  do- 
cument deposited  with  a  notary 
cannot  be  removed: — Held,  that 
the  agreement  was  sufficiently 
proved,  by  production  of  a  copy 
of  the  document  so  deposited; 
there  being  no  satisfactory  evi- 
dence of  the  fact,  that  two  dupli- 
cate originals  had  been  made. 

By  anreement  between  A,  and 
B,  raaoe  in  France,  any  disputes 
which  might  arise  between  them 
were  to  be  submitted  by  them  to 
two  arbitrators,  merchants,  \nego^ 
tiants']  respectively  named  by  them, 
who  in  case  of  disagreement  were 
to  have  power  to  name  an  umpire. 
The  two  or  the  three  referees 
might  also  be  named  by  a  parti- 
cular court,  at  the  request  of  either 
party: — Held,  that  that  court 
might  appoint  an  arbitrator,  who 
was  not  a  merchant;  and  also, 
that  an  act  by  which  it  apnulled 
i^.'s  nomination  of  an  arbitrator, 
on  the  ground  that  he  was  a  fo- 
reigner, and  appointed  not  two 
other  arbitrators,  but  one,  a  French- 
man, and  not  a  merchant,  to  act 
as  referee  with  the  nominee  of -^., 
must  be  taken  to  be  legal  accord- 
ing to  the  French  law,  till  the 
contrary  was  distinctly  proved. 

Where  on  breach  of  an  agree- 
ment entered  into  in  France,  and 
to  be  performed  there,  French  ar- 
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bitracors  airardod  a  sum,  including 
the  profits  which  the  plaintitF 
would  have  made  had  the  asree- 
ment  been  lulfiHed: — Field,  that 
that  sum  mlf^ht  bt*  recovered  in  an 
action  here  on  the  award,  as  not 
being  shown  to  be  contrary  to 
French  law. 

It  was  deposed,  that  two  out  of 
three  provisional  syndics  may,  by 
the  law  of  France,  sue  to  recover 
debts  due  to  the  bankrupt,  and 
without  the  previous  authority  of 
the  Jugre  Commissairc : — Held,  that 
thev  mav  so  sut*  in  this  countrv, 
unless  the  Frvnch  law  be  shown 
to  the  contrary  : — Held  also,  that 
the  act  of  the  two  syndics  suBici- 
ently  implied  the  absence  or  want 
of  consent  of  the  third,  without 
showing  his  absence  or  want  of 
consent. 

Evidence  was  given,  that  by 
French  law  two  out  of  three  pro- 
visional syndics  may  sue  for  the 
debts  due  to  the  bankrupt,  and 
no  contradiction  being  ofFiTed: — 
Held,  that  thev  mav  so  sue  in  this 
country. 

The  declaration  averred,  tliat  a 
party,  a  Fnnrhman,  was  a  bank- 
rupt. The  evidence  was,  that  he 
was  only  "  en  etat  de  faiilitr,"  or 
insolvent : — Held  no  variance,  as 
the  rnrrfish  **  bankrupt"  does  not 
appear  identical  with  the  Frtnch 
'•  hanqueroute."  AUvmi  and 
A  anther^  Pnn'isional  Stjndks  vj  the 
cf^tutc  inifl  (ffccts  of  Benrnitu  a 
Uayihrupt,    v.    FurnivaL    T.  l.s.n. 

ARDITRATIOX  AND  AWAKD. 

An  attachment  for  non -perform  a  nee 
of  an  award  was  resisted  on  the 
ground  that  an  action  was  pending 
thereon :  but  it  appeared  that  the 
party  was  in  contempt  before  it 
was  brought,  by  having  before 
theu    refused    to    pay    the    sum 


awarded.  The  Court  grn 
attachment  on  the  terms 
plaintiff*!  discontinuing  the 
and  paving  the  costs.  / 
Paull,  M.  \SSS. 

In  showing  cause  affains 
for  such  an   attAclunent, 
jection  can  be  taken  to  the 
which  does  not  appear  on  i 
of  it.     S.  C. 

If  the  reference  is  of  i 
and  all  matters  in  differei 
attachment  will  issue,  aliho 
award  mis-reciting  it  be  i 
ence  of  the  cause  only;  foi 
other  matter  in  difference  i 
of  which  the  arbitrator  fa 
notice,  it  would  be  a  sn 
move    to    set    aside    the 

A  rule  to   set  aside  the   ce 
of  an  arbitrator  should  st 
grounds   of  the   motioo, 
a  plaintiff  did  not  give 
notice  of  auending  an  ar 
by  counsel,  and  refused  to 
to  an  adjournment  except 
fendant's  paying  the  costs 
meeting,  the  Court  held 
not  entitled  to  such  costs 
the  cert i Hen tc  made  by  t\ 
trator  in  his  favour,  and  i 
the  case  back    to   the  arl 
UhafUif    v.    Murlaiid,  H, 

An  attachment  will  not  be 
for  non-payment  of  mon 
suant  to  an  award,  and  ' 
taxed  theroon,  tiil  after  tl 
oi  reference  has  been  mad 
of  court.  Ckiitvu  v.  /:, 
18,34. 

During  a  trial  a  plaintiff'^ 
sel  proposeii  to  the  defl 
counsel  that  he  should  co 
a  verdict  for  lOo/.,  witho 
on  either  side.  The  deli 
counsel  conferred  with  di 
and  his  attorney,  who  ' 
Court,  advising  them  to  ac 
offer,  but  both  told  him 
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■  not  ihe  agreed  to.     However,  the 

.  .defendant's  oounael  took  on  him- 

ii.86lf:to  cooaent  to  a  Terdict  on  the 

tenD9  proposed,  and  it  was  entered 

accordingly.    Held,  that  as  neither 

.the  attorney  nor  the  defendant  op- 

:«poeed  the  making  the  order  at  the 

.'  time,  except  in  private  conference 

with  their  own  counsel,  no  new 

trial   could   be  granted^  even  on 

•  'fttiyment  of  costs,  and  a  rule  ob- 
.  tained  for  that  purpose  was  dis- 
charged with  costs*     Wright  and 

'  nnomer^   Assignees  of  Jackson^   a 
Bankrupt  v.   Sorsby,  executor  of 
;    Soraby,  £.  1834.  434 

:T^9  the  tenant  of  1*.,  was  plaintiff 
in  an. action  of  trespass  against 
j^Vs  land  agent  for  taking  posses- 
sion of  T.*s  farm,  held  under  F. 

•  H*  acted  as  jF.'s  attorney  in  seve- 
I  ral  suits  pending  between  T.  &  F., 
'   and  also  for  the  land  agent  in  the 

'  action  of  trespass  which  was  sub- 
<    atantially  defended  by  F.'s  counsel, 
.  >  who    held    his    general    retainer, 
:  being  dairaed  in  that  action  by 
the  attorney,  H»     At  the  trial,  H. 
inving  advised  with  the  defend- 
ant's counsel,  consented  to  an  or- 
.     derofnisi  prius  imposing  certain 
.    terms  on  F.     It  was  afterwards 

•  moved  to  set  aside  the  order,  which 
had  been  made  a  rule  of  Court,  on 
affidavits  of  H.  and  F,,  that  F, 
never  gave  authority  to  consent  to 

I  .settle  any  action  or  matter  in  dif- 
ference   between  them,   but    the 

'  Court  refused  to  interfere  in  fa- 
vour of  F*  in  a  summary  way. 
Thomas  v.  Haves  and  others t  T* 
1834.  335 

In  two  actions,  one  on  the  case  for 
disturbance  of  common,  by  in- 
closing a  part^  and  the  other  in 
trespass  quare   clausum  fregit,  a 

•  iverdict  was  taken  generally  for 
the  plaintiff,  subject  to  a  reference 
by  order  of  nisi  prius  of  those 
causes,  and  of  another  action  of 


trespass  not  then  at  issue,  as  well 
as  of  all  antecedent  causes  of  ac- 
tion between  the  parties.  JET.  a 
person,  as  whose  servants  the  de- 
fendants had  justified  in  some  of 
these  pleas,  and  who  was  not  a 
party  to  either  cause,  was  to  be  at 
liberty  to  become  a  party  to  this 
reference,  as  was  any  other  person 
claiming  right  of  common  over 
the  locus  in  quo;  the  object  of 
the  reference  being  declared  to  be 
that  the  rights  of  the  commoners 
should  be  ascertained,  secured, 
and  regulated  as  concerned  the 
parties  thereto.  In  one  action  of 
trespass  not  guilty  was  pleaded, 
and  a  great  number  of  issues  were 
joined,  claiming  various  rights  of 
common.  In  the  other  not  guilty, 
and  numerous  special  pleas  of  jus- 
tification had  been  pleaded,  though 
no  issues  were  joined  at  the  time 
of  the  reference.  The  arbitrator 
awarded  for  the  plaintiff  in  the 
action  for  disturbance  of  common. 
In  the  action  of  trespass  which 
was  at  issue,  he  awarded  that  the 
defendants  were  not  guilty  of  the 
trespasses ;  and  in  that  which  was 
not  at  issue,  he  awarded  that  the 
plaintiff  had  no  cause  of  action 
against  the  defendants.  He  did 
not  further  notice  the  other  issues, 
or  specify  any  mode  of  terminating 
either  cause;  but  proceeded,  in 
pursuance  of  the  terms  of  the  or- 
der of  reference,  to  declare  in  his 
award  the  rights  of  the  parties 
in  the  causes  to  enjoy  the  com- 
mon, and  inclose  certam  woods  in 
future. 

He  tlien  directed  the  party  who 
was  the  defendant  In  the  first  ac- 
tion, and  plaintiff  in  the  two  others, 
to  pay  all  the  costs  attending  the 
reference  and  award.  It  was 
moved,  first,  to  set  aside  the  award 
as  not  final,  in  not  having  with 
certainty  disposed  of  all  the  mat- 
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Icrs  referred :  secondly,  to  enter  a 
venlirt  for  the  plaintiff  on  all  the 
issues  joined  in  one  of  the  actions 
of  trespass,  except  on  that  joined 
on  the  plea  of  not  p;uilty:  and 
thirdly,  to  enter  a  verdict  in  the 
manner  directed  by  the  arbitrator 
on  tlie  facts  stated  by  him  for  the 
opinion  of  the  court.  Held,  first, 
the  award  was  final,  and  substan- 
tially disposed  of  all  questions  be- 
twoon  the  parties:  secondly,  that 
as  the  arbitrator  had  not  been  re- 
quested at  the  hearing  of  the  re- 
ference to  decide  on  each  issue 
separately,  or  on  those  in  particu- 
lar which  justified  under  title  in 
//.,  who  had  not  become  a  party 
to  the  reference,  he  was  not  bound 
to  find  any  thing  respecting  //., 
and  that  the  officer  of  the  court 
might  makeup  the  roll,  as  if  the 
causes  had  been  tried  by  a  jury 
who  had  been  discharged  from 
trying  the  special  issues.  D'lhhcn  v. 
Marquess  of  Anglcsca ;  Marquess 
of'  Anglesca  v.  I>ibhim;  Same  v. 
l^etjlon,  Dibbcu,  and  LUl,  E.  18:34. 

Where  a  cause  is  referred  to  a 
barrister,  with  power  to  certify 
only,  his  certificate  cannot  be  set 
aside  on  the  ground  that  he  has 
mistaken  the  law.  Wilson  v.  /fiw/r, 
E.  KSJi.  9!)7 

Quierc,  if  an  arbitrator,  having 
only  such  limited  power,  may  de- 
liver in  with  his  certificate  a  writ- 
ten paper,  stating  facts  p»'ovcd  be- 
fore him,  so  as  to  raise  a  question 
of  law  for  the  opinion  of  the  court '/ 

,y.  c. 

ARREST. 

Sec  Affidavit  of  Deux. — Ambas- 
sador.— EviDENCK. — Privileui:. 

Under  mesne  process,  requisites  of. 
Summers  V,  moxchf,  151) 

"Where  an  arrest  takes  place  for  a 
much  larger  sum  than  is  after- 
wards paid  into  Courts  yet  if  the 


plaintiff  takes  the  smaller  ! 
of  Court  witliout  proccetli 
ther  in  the  cause,  the  dc 
has  no  right  to  his  costs, 
4:3  G.  3.  c.  4rG.  s.  3.  i 
Rhodes,  H.  18.*;i. 
Affidavit  of  debt  for  so 
money,  **  for  money  lent  j 
vanced,  and  interest  then 
bad.     CuUum  v.  Lee  son,  H 

Qucvre,  is  a  defendant  i 
in  a  wrong  christian  name, 
&  1  n\  4.  c.  12.  s.  11.,  en! 
be  discharged  on  motion  ? 
The  defendant  having  be 
rested  for  ^3/.,  a  verdict  wa 
at  the  trial  for  that  amoui 
ject  to  the  award  of  an  arl: 
who  ordered  the  verdict  tc 
duced  to  3/.  35.  The  de 
having  moved  for  his  cost 
4:i  G.  3.  c.  46.  s.  3. :  He 
the  above  facts  made  it  inc 
on  the  plaintiff  to  '*  make 
pear  to  the  satisfaction 
Court'*  that  he  had  "  rea 
or  probable  cause'*  for  ai 
the  defendant,  and  in  the  ; 
of  a  clear  statement  to  iha 
the  Court  made  the  rule  al 
Summers  v.   Grosvenor,   H 

A  defendant  against  whom 
able  capias  had  issued  was 
rested,  but  a  bail-bond  wa 
and  special  bail  put  in  a 
fected  in  due  tin)e :  He! 
not  having  been  ••  arresi 
well  as  held  to  special  bail, 
no  remedy  for  costs  agai 
plaintiff,  on  43  G.  3.  c.  4«i. 
he  did  not  recover  a  sum  fc 
the  defendant  could  be  heM 
and  less  than  half  of  that  ft 
this  arrest  took  place,  i 
Piiling,  H.  1834. 

A  defendant  arrested  on  ma 
cess  in  Ireland  put  in  spec 
there,  and  was  afterwards  i 
in  England  in  an  action 
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judgment  obtained  in  tbe  first  ac- 
tion: Held>  that  he  was  entitled 
to  be  discharged  out  of  custody, 
though  the  special  bail  put  in  in 
Ireland  had  been  discharged  for  a 
defect  in  the  affidavit  to  hold  to 
bail.  Gunn  v.  M^CUntock,  E. 
ISSi.  988 

Before  credit  expired,  see  Strutt  v. 
Smith.  1003 

Second,  on  concurrent  execution. 
Lewis  v»  Morris,  907 

ASSUMPSIT. 
See  MovEv  uhd  akd  keceived* 

ATTACHMENT. 

See  Costs. 
Attachment  for  costs  on  award.    See 

AKBlfRAtlOK. 

Foir  attorney's  bill   afler   taxation. 

364 
Attachftnent  on  an  award.    See  Ar- 

BITRAflON. 

For  non-payment  of  costs.  See 
Costs. 

ATTORNEY  AND  SOLICITOR. 

See  Appearancb.— Practice, 
(Attorney,) 

If  less  than  a  sixth  is  taxed  off  an 
attorney's  bill,  the  Court  may  al- 
low or  return  him  the  costs  of  tax- 
ation; and  where  very  nearly  a 
sixth  was  so  struck  off,  the  Court 
refused  the  costs.  Baker  v.  JVillSf 
H.  1834.  279 

Where  an  attorney^  who  having  been 
employed  for  the  plaintiffs  in  a 
cause,  had  gone  on  as  fsr  as  the 
issue  and  giving  notice  of  trial, 
and  had  laid  the  facts  of  the  case 
before  counsel  for  his  opinion,  was 
afterwards  discharged  by  his  then 
clients,  but  not  for  misconduct; 
the  Court  refused  to  restrain  him 
.  from  acting  for  the  defendant  in  the 
same  cause,  there  being  no  affidavit 
by  the  plaintiffs  or  their  solicitor 


that  the  attorney  had,  while  in  their 
employment,  obtained  a  confiden- 
tial knowledge  of  particular  facts, 
which  it  would  be  prejudicial  to 
their  case  to  communicate  to  the 
defendant^  or  that  the  case  which 
had  been  laid  by  him  before  counsel 
contained  facts,  the  disclosure  of 
which  by  him  to  the  -defendant 
would  have  a  similar  effect.  John-' 
son  and  another ^  Assignees  ofCockr 
rane,  a  Bankrttpt,  v.  MarrwU,  M. 
1833.  78 

The  contract  of  an  attorney  or  so- 
licitor retained  to  conduct  or  de- 
fend a  suit  is  entire  and  continuing, 
viz.  to  carry  it  on  till  its  termi- 
nation, and  can  only  be  deter- 
mined by  the  attorney  upon  rea- 
sonable notice.  So  that  m  an  ac- 
tion by  an  attorney  for  business 
done  in  a  suit  more  than  six  years 
before  the  commencement  of  the 
action,  the  Statute  of  Limitations 
21  Jac.  1.  c.  16.  s.  3.  is  no  bar 
when  no  such  notice  was  given, 
and  the  suit  did  not  terminate  till 
within  six  years  before  the  action 
was  brought.  Harris  and  anoiheTf 
Executors  of  the  Will  of  Wilson^ 
deceased,  v.  Osboum,  E.  1834. 

445 

A  person  who  had  been  admitted  an 
attorney  before  1 1  (7.  4.  and  1  ff^. 
4.  c.  74.  (23d  July  1830,)  and  had 
taken  out  his  certificate  to  prac- 
tise in  a  court  of  great  session  in 
Wales,  but  had  ceased  to  practise, 
and  was  not  "  then  practising:*' 
Held  that  he  was  not  entitled  to  be 
inrolled  an  attorney  of  a  superior 
court  under  s.  16.  of  that  act. 
Ex  parte  Garratt,  H.  1834.      282 

An  attorney  sued  jointly  with  a  per- 
son not  privileged  from  arrest, 
does  not,  since  2  W.  4.  c.  39.  s.  4. 
lose  his  own  privilege  by  that  cir- 
cumstance; for  he  may  now  be 
served  with  a  copy  of  the  capias 
on  which  the  other  defendant  is 
arrested ;  and  where  an  attorney 
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do  served  had  been  arrested  and 
gaTc  bail,  the  Court  ordered  the 
bail-bond  to  be  given  up  to  be 
cancelled.  Plti  v.  Pocock  and 
Biggs,  gent,  one  <${'c.  M.  18^3.  8-1 

Costs  of  drawing  and  copying  bill. 

310 

Taxation  of  bill.  '361 

Privileffed  from  bcin^j  witness.  Bates 
V.  Kinsey,  li-'iG 

Suing  without  authority.  Mudry  v. 
Newman.  102;> 

Authority  to.  Drake  v.  Lcwin,  730 ; 
Thomas  v.  Hewes,  335  ;  Hewitt  v. 
iVtZ/o/i,  1003. 

BAIL  AND  BAIL-BOND. 

When  a  trial  has  not  been  lost,  the 
Court  will  stay  proceedings  on  a 
bail-bond,  if  the  defendant  has 
since  put  in  and  perfected  bail,  on 
his  taking  short  notice  of  trial,  but 
witliout  affidavit  of  merits,  or  that 
the  application  is  made  at  the  in- 
stance of  the  defendant,  the  she- 
riff, or  the  bail.  Walker  and  others 
V.  Bourne,  M.  1 833.  1 J32 

Where  a  bail-bond  was  forfeited  for 
want  of  justification  in  due  time, 
and  an  assignment  of  it  was  written 
for  from  town  before  bail  was 
finally  allowed,  the  Court  set  aside 
the  proceedings  on  the  bail-bond 
with  costs  to  be  paid  by  the  plain- 
tiff, minus  those  of  the  assignment 
which  had  been  occasioned  by  the 
defendant's  default,  Ellis,  .-fs- 
signee  of  Sheriff  of  York,  v.  Bates 
and  others,  M.  1833.  ')S 

Where  a  defendant  is  arrested  in  the 
vacation  between  1 0th  An  trust  and 
24th  October,  and  the  sheriff,  on 
being  ruled  to  return  the  writ,  re- 
turns cepi  corpus,  the  defendant 
may  put  in  special  bail  in  that  va- 
cation, by  2  IK  I',  c.  39.  s.  II. 
though  before  they  are  perfected 
a  judge's  order  be  made,  pursuant 
to  Reg.  Gen.  3  IF.  L  calling  on 
the  sheriff  to  bring  in  the  body 


within  four  days,  by  pui 
and  perfecting  special  bai 
V.  Sheriff  of  Middlesex,  in  If 
V.  JVright,  M.  1 833. 

A  bail-bond  dated  the  day  oj 
an  arrest  took  place,  and  si 
have  borne  that  date  on  tli 
though  not  executed  till  tl 
was  conditioned  that  the 
ant  should  within  eight  da; 
the  date  thereof,  inclusive 
day  of  such  date,  cause 
bail  to  be  Hied  in  the  Exi 
in  a  certain  action,  &c.  ac 
to  the  form  and  practice 
said  Court :  Held,  that  in  p< 
tions  on  23  //.  0*.  c.  D.  for 
ing  to  take  bail^  a  bail-boi 
such  a  condition  did  subst 
comply  with  the  Uniforr 
Process  Act,  2  IV.  t.  c.  3fl 
by  the  form  in  Schedule  N< 
quires  a  defendant,  withii 
days  after  executing  a  ca 
him,  to  cause  special  bai! 
put  in  in  the  action  at  the 
of  the  plaintiff's  proceeding 
the  sheriff  or  on  the  bai 
Evans,  q.  t.  v.  Mosclcy^  Sh 
Salop,  H.  1834. 

A  notice  of  bail  need  not  st^ 
the  bail-piece,  &c.  has  bee 
with  the  filacer  at  the  Exc 
office.  WigUy  v.  Ednan 
1834. 

An  informality  in  a  no 
bail  does  not  entitle  the  | 
to  take  an  assignment  of  tl 
bond.     S.  C. 

If  it  is  made  the  subject  of  a 
for  giving  up  the  bail-bone 
cancelled,  that  the  defends 
arrested  by  a  wrong  nan 
affidavit  should  be  entitled 
defendant's  right  name  "s 
the  name  of"  (the  wrong 
Finch  V.  Cocker,  H.  1834. 

Proceedings  taken  on  the  ba 
were  stayed  on  the  terms 
should  stand  as  a  security, 
sequently   the  principal  a 
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b«l  became  severally  banknipt» 
and  obtained  their  certificates. 
On  motion  to  have  the  bail-bond 
delivered  up  to  be  cancelled,  and 
to  enter  an  exoneretur  on  the  bail- 
piece,  Held,  that  as  the  bank- 
rtiptcy  and  certificates  of  the  bail 
were  not  dispated,  the  Court  would 
relieve  them  under  the  powers 
of  4  &  5  Ann.  c.  16.  s.  20.  by 
staying  proceedings  on  the  bail- 
bond  ;  though  they  would  not  order 
it  to  be  delivered  up,  as  the  plain- 
tifTwas  entitled  to  keep  it  in  order 
to  claim  to  prove  in  respect  of  it 
under  the  tiats;  and  the  Court 
moulded  the  rule  accordingly, 
without  calling  on  the  bail  to  pay 
costs.     Slatter  v.  Scott^  H.  1834. 

372 
Debt  on  bail-bond.    See  Pleadihg. 

BALLOT- 

Ckarlesnrcrth  v.  Rudgard.  822 

BANKRUPT. 
See  Covenant  in  Lease. 

tn  an  action  by  a  messenger  to  a 
commission  of  bankrupt,  against 
the  assignee  appointed  under  6 
G.  4.  c.  16.  to  recover  the  costs 
.of  advertising  a  meeting  of  cre- 
ditors, and  of  hiring  a  room  for 
them  to  assemble  in,  it  is  sufficient 
to  prove  the  plaintiff's  appoint- 
ment, and  that  the  expenses  in- 
curred by  him  were  reasonable, 
without  proving  express  employ- 
ment or  recognition  of  him  as 
messenger  by  the  assignee*  Hamher 
V.  Pttrser,  M.  1833.  41 

A  person  who  had  been  discharged 
under  an  insolvent  act  in  1815, 
became  bankrupt  in  1829  (3  (r.  4.) 
and  obtained  his  certificate,  but 

faid  less  than  \58,  in  the  pound, 
le  afterwards  became  possessed 
of  property :  Held,  that  his  as- 
signees under  the  commission  were 
entided  to  recover  under  s.  127 


of  6  (j«  4.  c.  16.  which  has  ibr 
that  purpose  a  retrospective  ef- 
fect, notwithstanding  the  interest 
previously  vested  in  the  assignee 
under  the  insolvent  act.  Euton 
and  oihersy  Assignees  of  ElstoHf  « 
Bankrupt,  v.  Eliza  Braddick,  H. 
1834.  123 

(Order  and  Disposition,) 

G,  R.  5.  having  advanced  money  to 
M.  received  from  him,  by  way  of 
security,  an  assignment  of  his 
equitable  life  interest  in  certain 
stock,  standing  in  the  names  of 
three  trustees  under  a  marriage 
settlement,  and  in  a  mortgage 
vested  in  the  same  trustees.  The 
solvency  of  M.  becoming  doubted, 
one  of  the  trustees,  and  a  relation 
of  G,  R,  S.  spoke  to  him  on  the 
subject,  when  G.  R.  S,  in  the 
course  of  the  conversation,  and 
without  any  view  of  giving  validity 
to  the  security  he  held,  told  him 
that  he  held  the  above-mentioned 
assignment  as  a  security  for  his 
advances.  M,  having  afterwards 
become  bankrupt,  Held  that  this 
statement,  though  made  to  a  per- 
son who  was  not  the  acting  trus- 
tee, suflSced  to  prevent  the  stock 
and  mortgage  from  being  in  the 
order  and  disposition  o£m.  at  the 
time  of  his  bankruptcy,  and  con- 
sequently from  passing  to  hit  as- 
signees. G.  R.  SmUh  V.  Smith 
and  others,  M.  1833.  5% 

Effect  of  certificate  in  dischargmg 
him  from  costs.  t5ft 

Assignees,  use  and  occupation  by. 
Jacobs  V.  Phillips.  673 

Payments  to,  with  reference  to  6  0. 4. 
c.  16.  s.  82.  Crowfoot  v.  London 
Dock  Company,  967 

Depositions.  531 

BANKRUPTCY. 
See  Supersedeas. 
iStephens  v.  PtU, «. 
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BILLS  AND  NOTES. 


See.  Practice  {Rule  to  cofi^pute.)— 
Pleading. 

A  bill  haying  been  originally  ac- 
cepted, payable  at  the  acceptor's 

.  4)wn  house.  King's  Road,  Cnelsea, 
was  afterwards  altered  by  him  at 
the  intlanee  of  the  payee,  and 
was  made  payable  at  Mr.  Blondes, 
Grtat  Swrey  Strectf  Blacl^riars: 
lleld,  in  an  action  by  payee  against 
acceptor,  that  the  alteration  was 
.  immaterialy  and  did  not  vitiate  the 
bill    fTalUr  v.  Cubley,  M»  1333. 

87 

\^^re  a  bill-broker  receives  a  bill 
from  his  customer  merely  to  get  it 
vdi9counted^he  has  no  right  to  mix 
it  with  bills  of  other  customers, 
and  pledge  the  whole  in  a  mass, 
in  order  to  secure  a  loan  of  money 
to  himself.  Still  less  has  he  a 
rigbt  tp  deposit  bills  received 
.merely  for  the  purpose  of  dis- 
,  county  as  a  security,  or  part  se- 
curity for  money  previously  due 

.  from  him;  and  the  pawnee  re- 
ceiving the  bills  from  him  with 

. .  reasonable  ground  of  suspicion,  a 
fortiori  with  knowledge  of  the  li- 
mited auth(Nrity  on  which  he  held 
them,  cannot  detain  them  agcunst 
the  customer  who  deposited  them 
with  the  bdl-broken  Haynes  v. 
Foster,  M.  1833.  Q5 

A  subscribing  witness  to  a  promis- 
sory note  expressed  to  be  payable 
on  demand  for  '*  value  received," 
proved   that  just  before    it  was 

-  signed,  the  maker  was  requested 
by  the  payee  to  give  it  him  in  lieu 
of  a  legacy  lefl  him  by  the  maker, 
who  was  then  very  ill,  for  the 
trouble  he  would  have  in  acting 
as  his  executor.  The  payee  hav- 
ing died  before  the  maker,  Held, 
that  the  payee's  executors  could 
not  recover  on  the  note  against 
those .  ef  the  maker.     Solly  and 


^her§^  Ew^emton  of  Oktmdbrt 
Hmdi  and  another^  Exeeuian 
UndarAmn,  H.  IS84.  t 

A  bill  was  drawn  on  the  consigm 
of  a  cargo  of  coals  shipped  to  B 
(better  by  the  broker  at  Nemcati 
who  had  effected  the  purchi 
thete.  Thai  hill  was  retiinied 
the  payecAy  the  codL  ownen,  i 
accepted,  on  aoeaimt  of  the  di 
being  too  shorL  The  broker  hi 
ing  Srected  the  payees  to  prepi 
another  bill  at  a  longer  date^  tli 
did  so,  and  sentit  to  his  ootmtii 
house  in  N,  for  hie  aignatn 
The  bnAer  had  in  the  meanti 
lefl  Nemcasik  in  pecittiary  e 
barrassttieiit,  and  hia  brother,  I 
defendant,  had  come  to  the  co« 
ing-house  to  investigate  his  affiu 
The  defendant,  in  the  abeence 
his  brother,  and  at  the  request  a 
for  the  oonvenience  of  the  pis 
tiffs,  si^ed  the  bill  the^hadp 
pared  without  quali6catioa  of 
liability :  Held,  that  he  was  p 
sonally  liable  as  drawer  to  pay 
bill.  Son^erby  and  others  ▼•  / 
Butcher,  H.  1834.  I 

A  bill  accepted  payable  at  aXoM 
bankers,  indoned  in  Uank  by  i 
payee,  was  indorsed  over  by  si 
sequent  holders,  who  added  d» 
w(Mrds,  *'  In  need  Snutk^  Pt^yne. 
Co."  to  their  indorsement.  It  i 
afterwards  indorsed  in  blank 
veral  times,  and  at  last  to  i 
Liverpool  bank,  who  indorsed 
specially,  *<  Pay  Messrs*  Ten 
and  Farley  or  order. "  Temey  i 
Farky  indorsed  in  blank  to  pii 
tiff,  writing  thereon  ^  Tboi 
Temey  and  Farelley/'  It  i 
afterwards  indorsed  in  blank 
several  others,  smd  when  due  ^ 
duly  presented  «t  the  Lorn 
bankers,  at  which  it  had  b 
made  payable*  The  answer  ^ 
*^  no  aJhiee."  On  theaameda 
was  presented)  according  to 

.    prevk>as  maaoMNtudam,  to  Sk 
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Ptyne,  6t  Co.  Lmdm  bankers^  who 
refused  to  pay  it,  on  the  ground 
lof  the  mis-spelt  indorsement  of 
Temey  and  Farley,      The  case 
stated  between  the    parties   ad- 
mitted the  custom  o£  London  bank- 
ers to  be  to  refuse  payment  of  all 
bills,  even  those  accepted  by  them- 
selves^  if  the  indorsement  be  not 
correct  to  a  letter.     Due  notice 
of  dishonour  being  given  to  the 
plaintiff,  the  bill  was  returned  to 
him,  and  he  gave  due  notice  of 
dishonour  to  the  Liverpool  bank, 
who  subitequently  pointed  out  the 
irregularity  to  the  plaintiff.    By 
their  advice  he  sent  the  bill  to 
Temey  and  Farley  in  Ireland  to 
rectify,  and  indorse  it  Temey  and 
Farley,    They  did  so,  and  the  bill 
was  setit  up  to  Smithy  Payne,  & 
Co.  who  refused  payment  as  over- 
due:  Held,  that  the  bill  having 
been  regularly  presented  and  dis- 
honoured, and  due  notice  of  dis- 
honour given  to  the  Liverpool  bank, 
they  were  liable  to  pay  the  amount 
to  the  plaintiff.  Leonard  v.  WtUouy 
E.  1834.  416 

The  cases  enumerated  by  3  &  4  Ann: 
c.  9.  8.  1.  in  which  promissory 
notes  cannot  be  assigned,  are  in- 
stances only.  Dickenson  v.  TeaguCf 
E.  1834.  450 

Suing  one  party  to  a  bill  after  paid 
by  another.     Monek  v.  Bonham, 

312 

Pleading  want  of  consideration. 
EasUm  V.  PratcheU.  472 

la  assumpsit  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange, 
it  is  a  bad  plea  to  plead  that  the 
action  was  commenced  before  a 
resMonablc  time  had  elapsed  for 
the  defendant  to  pay  the  bill  afler 
notice  to  him  of  the  non-payment ; 
for  the  cause  of  action  accrued 
against  the  defendant  immediately 
on  his  receiving  the  notice  of  dis- 
honour. Siggen  T.  Lmi$f  T. 
1884.  845 


Qtuiere,  if  A  teAder  pMtnptly 
made  within  a  reasonable  time 
after  such  notice  received,  Would 
be  a  defence  to  aki  action  even  for 
nominal  damages  only  for  non- 
payment in  the  interim  ?     S.  V. 

If  a  notice  of  dishonour  is  sent  by 
post  on  the  day  on  Vrhich  the  j[»Any 
ought  to  receive  it,  the  oiius  is  on 
the  vendor  to  prove  afflrmatrvely 
that  the  letter  was  ptit  in  in  thne 
to  reach  the  party  that  day,  ac- 
cording to  the  course  of  the  |Mt. 
Fowler  v.  Hendon,  T.  1834.    1002 

Where  a  promissory  note  was  made 
payable  to  D.  or  beatet  on  de- 
mand €U  sight,  it  was  held  that  the 
latters  words  could  not  be  rejected, 
and  that  no  action  could  be  m^^ 
tained  without  proving  present- 
ment for  sight.  Dixon  v.  Nut- 
tall,  £.  1834.  1013 

CARRIERS. 

A  case  containing  a  looking-glam  of 
above  10/.  value,  markra  on^the 
outside  "  Plate  Glass,"  8tt.  knd 
directed  to  "Col.  Skedden,  Ehns^ 
Lymington,'*  was  delivered  at  the 
office  of  the  defendant,  a  common 
carrier  in  London,  and  booked 
there  to  go  by  his  waggon.  Its 
size  was  considerable,  and  its 
weight  five  cwt. ;  ft  notice  was 
fixed  in  the  carrier's  ofHce,  pur- 
suant to  11  Geo.  4.  and  1  Witl.  4. 
c.  68  ;  no  price  was  paid  for  its 
carriage,  but  for  bookmg  only ;  no 
declaration  of  its  nature  or  value 
was  made  on  behalf  of  the  plaintifF 
pursuant  to  section  1  of  tihfe  ^t ; 
nor  was  any  increased  rate  of 
charge  for  the  greater  risk  and 
care  incurred  in  its  conveyance,  or 
any  engagement  to  pay  the  same 
asked  or  accepted  by  di6  defend- 
ant's servant  on  receivinff  the  peck- 
age.  It  arrived  in  Lymuigtou^  and 
was  forwarded  ^otA  thenoe  on  a 
narrow  truck  withoat  aprngSy 
•kBg  «  iinosdi  load  m  the  &Su$ 
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^fvhefe  'At  vhiB  dbcoTerM  to  be  . 
broken.     The  jury  found  negli- 
gence, and  gave  the  plaintiff  a  ver- 
dict for  the  value  of  the  glass : 

.>Htld»  #A  motion  to  enter  a  nonsuit, 
that  the  nature,  and  value  of  the 
article  in  the  case  not  having  been 
declared  at  the  time  of  delivering 
it  at  the  defendant's  office,  and 
gross  negKgence  not  being  found 
by  the  jury,  the  carrier  was  pro- 
tected fiy  the  express  words  of  1 1 

,  fim.  4.  and  1  Will.  4.  c.  68.  s.  1. 

^.Qmi  V.  Bwrmtt,  H.  1834.      134 

\    CERTIFICATE. 
•!->fi€e  Akbitratioh  ahi>  Award. 

iCHAROING  IN  EXECUTION. 

"  •  Hewitt  v.  Melton.  1003 

CHURCHWARDEN. 

A  churchwarden  cannot,  by  ordering 
repairs  to  be  done   to  a  parish 
church,    render    his    co-church- 
wardens liable  without  their  con- 
.,  ^eiit,  and  i£  he  does  he  is  person- 
-.  afiy  liable.    Northwaiie,  Executor^ 
,  4^.  v.  Bennett,  H.  1834.         236 

CLERK 

To  tnnipike  trustees,    liability  of. 
.  JSmer^  t.  Day.  696 

COGNOVIT. 

See  H&KOB. — ^P&AciicE  (Cognovit.) 

COAfMENCEMENT  OF  SUIT. 
'.    Diekmuon  v.  Teague*  450 

.     tX)MMISSION£R  UNDER 
LOCAL  ACT. 

A  local  act  directed  that  no  person 
-  should  be  capable  of  "  acting  as  a 
jeommissioner  in  execution  thereof, 
in  any  case  wherein  he  should  be 
personally  interested  in  the  matter 
m  qiiestion,"  and  that  any  person 
mia  dMnild  ao  act  as  a  commls* 


sioher,  beinff  so  disi}imlified,  sho 
forfeit  100/.  The  couwnissioti 
were  in  part  elected  byparis 
within  a  certain  precinct, 
order  had  been  made  by  them 
constructing  a  footway  in  a  f 
ticular  manner  akmg  the  front 
of  the  defendant's,  amo&g  oil 
premises.  The  defendant,  who  y 
afterwards  elected  a  commissioi 
attended  at  a  special  meeting 
the  commissioners,  and  first  mo^ 
to  rescind  the  order  as  to  all 
'cept  his- own  premisesy^  which  ^ 
negatived.  On  a  motion  \h 
made  to  alter  the  order,  by  adc 
ing  a  less  expensive  mode  of]] 
ing,  he  supported  the  propose 
in  a  speech,  and  took  an  aei 
part  in  the  discussion,  and  in 
posing  the  original  order, 
then  proceeded  to  the  baUot  v 
the  other  commissioneri.  In 
action  of  debt  for  the  pens 
there  was  a  count  charging  the 
fendant  with  acting  as  a  comt 
sioner  in  a  matter  where  he 
personally  interested,  and  vo( 
accordingly.  Another  count  c 
charged  him  with  acting  as  s 
commissioner  in  a  matter  in  wl 
he  was  personally  interested.  ' 
jury  found  that  the  defendant 
not  vote  on  the  occasion  in  qi 
tion,  and  gave  him  a  verd 
Held,  that  he  did  not  act  s 
commissioner  in  proposing  the 
scinding  the  order,  except  Si 
his  own  premises ;  but  that  tl 
was  evidence  that  he  had  **  act 
as  a  commissioner  by  addresi 
the  meeting  on  the  motion  fbi 
tering  the  order,  and  by  taking 
active  part  in  the  discussion ; 
that  as  the  only  question  lefi 
them  was,  whether  he  bad  vo 
and  not  whether  he  had  acted 
commissioner  in  any  other  man 
he  was  entitled  to  a  new  t 
Charlesworth  r.  Rudgardf  T.  1< 
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'.  Tbe  «vid«nce  of  a  pcnon  who 
proceed*  to  a  ballot  is  admiasible 
u.  to  the  share  he  personally  took 
■in  it.    S.  C. 

Semltle,  the  addressing  commis- 
sioaers  of  paving  by  a  commis* 
Kioner  in  complaint  of  a  erieTWice 
affecting  him  individually,  is  not 
"  acting"  as  a  oooiiniBsiooer.  S.  C. 

COMMON. 

See  Woods. 

COMPOSITION. 

^y  ^epment  not  under  seal  be- 

,  tweeu  the  plaintiffs  and  other  cre- 

,  ditors  of  ine  defendant,  with  the 

.  .defendant  andbis  surety,  thelatier 

Teed  to  pay  them  a  composition 
15i.  in  the  pound  at  two  fixed 
I.  datea,  and  in  consideration  of  the 
.    creditors  agreeing  to  discharge  the 
defendant  from  all  his  debts  and 
.demands  on  receiving  die  i5a.  ii 
the  pound,  the  surety  undertook 
to  pay  a  sum  down  in  part  pay* 
ment  of  the  first  inatalment,  and 
to  accept  a  bill  drawn  by  the  de- 
fendant in   part  payment  of  the 
second;    the  creditors  thereupon 
.  :  agreeing  "  to  exonerate  and  ais- 
.  charge  the  defendant  on  payment 
of  the  said  i3s.  in  the  pound."     It 
was  next  agreed  that  some  bills  (and 
a  note)  which  if  paid  would  havt 
satisfied  the  residue  of  the  compo- 
sition money,  and  which  had  been 
indorsed  and  handed  over  to  thi; 
.    plaintiffs  by  the  defendant  before 
the  composition,  "  thould  he  con- 
ndered  a*  part  payment  of  the  said 
\5t.  in  the  pound  ■■'  Held,  that  the 
defendant  still  remained  liable  on 
such  of  those  securities  as  were 
not    paid    at    maturity  by  other 
parties  to  them.     Constable  and 
aitotbeT  V.  Andrew,  H.  18S1.    SOti 

CONCURRENT  WRITS. 
See  Leim  v,  Morrit.  907 


CONFIDENTIAL  COMSniSl- 
CATION. 

See  LiBKi. 

CONTINGENT  REHAINIOR. 

See  DsTiin:.  '     ' 

CONTINUAVCES;      || 
See  LiiiiTAziOH?.        ,„ 

COPY  OF  AGREEUENTi^ 
If  one  of  the  panias  toa  eadNlua 
the  only  copy  of  faia  agreedent 
with  his  adversarvi  be  should  give 
him  a  copy,  wwfl  Mpplied  for, 
without  imposinR  Mimi^  «;  a>)a^ 
at  chambers  wUl  compel  him  to 
doao.    JCtid  y.Coiem»t,^Hll99t. 

copyiioi.p,  , 

See  Money  had  ahd  SECZiy^ 

COSTS..'       '"'Z 

After  a  defendant  li 
wididraw  a  ^m-or,  ttid  o< 
ly  to  pay  his  own  ooats,  it  w  too 
late  to  move  (hat  the  ]^ntifl^  at- 
torney do  pay  his  costs  of  defence 
on  the  ground  that  the  plaintiff 
never  autbortaed  him  to  auet'tfie 
defendant.  Havmend  t.  Ttlorpe, 
T.  1834.  888 

The  trial  of  a  causa  was  postponed 
by  order  of  a  court  of  nisi  piilia, 
on  the  defendantii  applicxiiott  on 
the  terms  of  his  paying  thsj^^in- 
tiffhis  costs  of  the  day.  'ffie  or- 
der of  nisi  prins  was  nadei rule 
of  court,  and  the  costs  were  taxed, 
after  which  die  iek/aims  became 
bankrupt :  Held,  that  he  was  dia- 
charged  by  his  earti&ate,  a*  to 
these  interlocutory  coiia  so  ascer- 
tained before  the  baokraptcy. 
JaeiA  V.  PkiSift,  T.  1834.     ,  65i 

I  A  certificated  bankrupt  cannot  be 
dischaived  ftom  arieit  for  a  debt 

'      oeveied   by    hia   enti&at»,   tiU 
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it  Itu  been  inroUed  pnrsiuiit  to  ( 
a.  i.  c.  10.  8.  9C.     S.C. 

By  the  proper  conitiuctlon  of  Reg 
Gen.  Hil.  li  »'.  I.  No.  7i.  a  ilefend 
ant  is  not  entitled  to  (general  rom 
of  issues  found  for  him,  includin| 
Che  nilnesses,  or  to  the  casta  o 
witneisM  whose  testimony  wai 
only  in  part  applicable  to  iIioh 
issues,  but  the  plaintifThas  a  righi 
to  general  costs  in  respect  of  th( 
issues  found  for  him.  Lardner  v. 
Diek.U.  1834.  iAi 

Attachment  will  be  issued  for  nni 
paying  costs  in  ejectment  on  tlu 
master's  allocatur  after  judj^menl 
M  in  case  of  a  nonsuit,  though  nc 
■ubpceoK  solvaa  has  issued  againsi 
the  nominal  plsiniiff.  Dued.Flt^ 
v,Rx,yi.  ISS.'i.  KJ 

Issues  were  joined  in  fpct  :ind  in  law, 
and  notice  of  trial  of  the  former 
given;  but  the  plaintifl'  having 
gone  to  trial,  paid  the  costs  of  the 
day  on  motion  in  the  subsequent 
term.  In  that  term  the  demnrrcr 
was  argued,  and  the  defendant  had 
leave  to  amend  on  payment  of 
costs.  The  master  disallowed  nil 
the  plaintiS's  costs  of  the  paper 
boolts  and  briefs  which  related  to 
the  issues  in  fact,  and  was  held 
right.  Joint  V,  Roberlt,  executrix, 
H.  1834.  310 

In  on  action  on  an  attorney's 
bill,  the  hill  had  been  delivered, 
but  an  order  for  better  par- 
ticulars, by  adding  tlie  doles,  was 
granted,  on  defendant's  paying  for 
the  same.  The  plaintiff  charged 
lor  drawing  as  well  a 
amended  partici 
The  master  allowed  the  copying 
only,  and  was  held  right.    S,  C. 

Where  in  the  copy  of  on  attachment 
tor  non-payment  of  costs,  pursu- 
ant to  the  master's  allocatur,  which 
was  served  oi]  the  defendant  Cal- 
vert, the  final  I  of  hii  name  was 
omitted,  and  that  of  the  master 
naa  ttated  to  be  Dag  initead  ol 
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plaintifiThat  tnbseqnently  gone  to 
trini,  obtained  a  verdict  and  tigned 
final  judgment^  if  the  cause  is 
still  in  existence  from  the  plain- 
tiff's not  having  taxed  his  costs  or 
obtained  the  fruits  of  execution. 
Aedii  v.  Lucock,  H.  1834.        981 

Costs  of  taxing  attorney's  bill.  See 
Attouvsy. 

Costs  in  action  for  mesne  profits. 
See  Mbske  Pbofits. 

Costs  of  several  counts.    See  Slak- 

DBK. 

Costs  to  defendant  when  arrested  for 
larger  sum  than  recovered^     216, 

222,  281. 

Costs  payable  by  executors  for  not 
proceeoing  to  trial.  d£4 

Security  Ion    See  Secubitt, 

COUNTS. 

Superfluity  of,  subject  of  motion, 
nQt  demurrer.  Gardner  v,  JSow- 
man,  '  412 

COURTS  OF  REQUESTS. 

The  London  court  of  requests  acts 
3  Jac.  1.  c.  15.,  14  G,  2.  c.  10.,  39 
and  40  G,  3.  c.  104,,  confer  juris- 
diction over  liquidated  demands, 
though  there  are  special  counts; 
but  not  in  cases  where  unliquidated 
damages  are  sought  to  be  reco- 
vered ;  as  on  a  count  for  not  re- 
turning ffoods  unsold.  Patau  v. 
Mauer.E.  1834.  999 

CREDIT,  see  315. 

Simpson  v.  Pentcn  and  Strati  v. 
SiMtk,  1002. 

See  Sale  of  Goods. 

CROSS  ACTION. 

See  Pleadiko. 
Cluippel  V.  Hickes,  43 

CUSTOM  OF  THE  COUNTRY. 
See  Use  akd  OccuPAXioir. 


COVENANTS. 

See  Execution, 

COVENANT  IN  LEASE. 

It  is  no  defence  at  law  to  an  action 
on  an  indenture  of  lease  by  iJhe 
trustee  of  a  party  who  has  become 
bankrupt,  that  the  defendants,  the 
lessees,  have  performed  their  co- 
venants with  the  assignees  of  the 
cestui  que  trust.  Datml  MtMet 
BrUtenf  admmitraiar  of  J.  Smm- 
dtrs^  V.  Darnel  Britten^  PerrOfWui 
Watts,  E.  1834.  473 

DEBT,  ACTION  OF, 

In  an  action  of  debt  on  a  judgment 
of  an  inferior  comrt,  the  declara- 
tion is  bad  on  demurreri  if  it  daes 
not  contain  an  averment  that  the 
cause  of  action  arose  within  the 
jurisdiction  of  the  court  below: 
it  is  not  enough  to  aUege  that  the 
plaintiff  recovered  his  damMes 
within  that  jurisdiotioii*  JBro/v. 
Pope,  E.  1834.  403 

The  words  '<  undertook  and  agreed 
to  pay"  in  a  quantum  mertiit 
count,  do  not  necessarily  import 
the  form  q£  action  to  be  assump- 
sit, but  are  good  in  debt.  Omd^ 
ner  v.  Bowman,  £.  1834.  412 

In  an  action  of  debt  it  is  iramar  • 
terial  that  the  aggregate  of  the 
sums  claimed  in  several  counts 
exceeds  the  amount  claimed  in  the 
queritur,     S»  C. 

No  objection  on  the  ground  of 
superfluity  of  counts,  can  he  ta- 
ken on  demurrer,  but  it  must  be 
the  subject  of  motion.  (Reg.  Ocn. 
Hit.  4  fV.  4.  No.  «.)    a.  C. 

DE  INJURIA. 

S^e  Plsapino. 

DEMISE. 
OccopatioA  not  evidence  of.       780 
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DEMURRER. 

.  ■  See  Pleadiho.— Practice. 
Ar^^uing.    See  Darling  v.  Gurney.  2 

DEPOSITIONS.  . 
Bfifore  conmuBiioDers  of  bankiupt. 
531 

DETINUE. 
A  |i)w  in  detinue,  thst  plaintiff  did 
Bot  dslinr  the  guods  to  tbe  de- 
fiaidaata.  it  bad  on  aeneral  demiu- 
xer,  Watitr  v.  Jmut  and  otbtrt, 
;^.  1884.  9i5 

DEVISE. 
A.  B.  devised  freeliold  premises  to 
bis  mf«  during  Ler  life  oi^  widow- 
Jwod,  aod  «fter  her  de&th  or  mai- 
■nage,  to  hit  nepbetv  R.  B.  R.  for 
.  Jife,  and  from  and  ailei  bis  decease 
»  QQto  and  equally  between  all  and 
every  the  children  of  his  said  ne- 
phew R.  B.  R.  lawfully  begotten, 
dieir  bein  and  asugns  respective* 
If,  as  tenants  in  common,"  if  more 
than  one,  and  if  but  one,  then  to 
turii  Mdy  child,  hi^  heirs  and  as- 
iigoi ;  hut  in  case  there  should 
be  no  child  or  children  of  his  said 
nephew  A.  B.  R.  living  at  the  time 
'  of  tbe  decease  or  marrying  again 
of  bis  tbe  teBtatar'asaidwile,  then 
be  derised  over  to  bis  executors 
■  in  trust  fiu  other  peisooa.  The 
residue  was  devised  to  certain 
.ttber  persona.  By  codicil  dated 
and  executed  on  the  same  day  as 
the  will,  duly  attested  so  as  to 
pass  real  estates,  the  testator  di- 
rected "  That  Heither  titc  taid  R. 
B.  A.  nor  any  or  either  of  hit  itiue, 
ihall,  by  virtut  ofthtt  my  mill,  take 
or  Ik  cotuidered  ai  entitled  to  a 
vested  interest  or  interests,  unless 
and  until  ikey  ihaUrespectioeln  at- 
Umthe  ageof  2\  years."  6.  D. 
R.  tbe  nephew  attamcd  21,  marri- 
ed, bad  children  in  the  lifetime  of 
tbe  leetetoi'a  widow,  and  lurvived 


hei;  as  did  his  children.  At 
death  he  entered  into  pos»eai 
of  the  devised  estate,  aiid  al 
.  wards  died,  leaving  fire  child 
eurviTiDg  him,  all  infants; 
having  by  will  devised  all  free} 
estates  of  which  be  might 
seised,  and  over  which  he  irii 
have  a  diiposing  power,  to  cer 
persons,  upoo  trusts  nentiooei 
the  wiD :  Held,  tbat  the  der 
substituted  by  the  will  for  d 
previously  made  to  the  cbik 
became  void,  the  eveiits  eooti 
plated  not  having  hajyateA; 
tbat  tbe  estates  devised  to 
children  by  the  wiD  being  rent 
ed  contingent  by  the  cpdioil,  la 
of  effect  for  want  of  a  pardci 
estate  of  freehold  to  support  tl 
at  the  death  of  R.  B.R.;  so  I 
the  fee  pasaed  by  tbe  wilt  of 
testator's  heir  at  law,  Biuwj 
BuciimuM  amd  othtrtt   G.   18 


DIRECTIONS  TO  TAXING  C 
FICERS.  1 

DISCLAIMER. 

Land  helongii^  to  the  lather  of 
lessor  of  the  plaintiff  bad  b 
held  by  his  leave,  and  under  h 
by  the  father  of  the  defendi 
from  1612  to  his  death  in  18 
on  an  understanding  that  a  le 
was  to  be  granted.  Afler  t 
event  the  land  remained  in  posi 
sion  of  the  defendant  till  the  de 
of  the  father  of  the  lessor  of 
plaintiff  iii  1839,  and  A-om  t 
time  till  the  ejactment  deliver 
No  claim  or  payment  of  rent 
acknowledgment  of  tenancy 
either  the  defendant  or  his  fat 
was  shown.  No  demand  of 
"possession  from  the  defendant  < 
shown  ;  but  in  order  to  show  t 
the  defendant  had  detcmbwd 
tenancy  by  diBd«iin«^  die  In 
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of  the  plaintiff  put  in  a  letter  from 
the  defendant  and  two  more  from 
his  agents.  In  the  first,  the  de- 
fendant stated,  that  the  facts  not 
being  within  his  knowledge,  he 
had  referred  them  to  his  solicitors, 
and  had  requested  them  to  com- 
municate with  the  lessor  of  the 
plaintiflT.  The  second  letter  to 
him  from  the  solicitors  ran  thus : 
— The  defendant  has  given  us  a 
letter  from  you  on  the  subject  of 
some  ground  you  state  to  have 
been  let  by  your  father  in  1811, 
and  which  has  ever  since  been  in 
the  possession  of  his  lordship's 
family.  We  will  thank  you  to 
let  us  have  the  proofs  that  it  was 
not  the  late  lord's  own.  The 
other  letter  from  one  of  the  soli- 
citors requested  further  informa- 
tion as  to  the  late  Mr.  Lewis  hav- 
ing a  right  to  let  the  ground  to 
E^l  C. :  Held,  that  those  letters 
did  not  amount  to  an  admission 
of  an  antecedent  disclaimer,  and 
that  if  they  did,  they  would  not  be 
sufficient  for  that  purpose,  being 
written  after  the  day  of  the  demise 
laid  in  the  declaration. 

The  letter  of  the  defendant  did 
not  authorize  his  solicitor  to  bind 
him  by  any  disclaimer.  Doe  d. 
Lewis  V.  Earl  Caiodar,  T.  1834. 

852 

Semble,  If  an  admission  of  a 
disclaimer  is  made  afler  the  day 
of  the  demise,  it  must  recognize  a 
disclaimer  as  having  been  made 
antecedent  to  that  day,  or  it  will 
not  determine  a  tenancy.    S.  C. 

DISTRESS. 

Withdrawing.    See  Stephens  v.  PelL 

2 
For  poor-rate.     Priestley  v.  Watson, 

910 

DUPLICATE  ORIGINALS.  751 

See  Evidence. 
vol.  IV. 


EFFECTS. 

See  Lewis  v.  Rogers.  37ft 

EJECTMENT. 

Sec  Mesne  Profits. 

A  declaration  in  ejectment  must  lie*' 
gin  and  conclude  with  the  quo  mi- 
nus clauses,  as  before  2  JV.  4.  c. 
39,  the  uniformity  of  process  act, 
the  general  rules  of  Mich.  S  W,  4. 
No.  15.  not  being  applicable  to 
any  but  actions  merely  persoiuQ. 
Doe  d.   Gillett  v.  Roe,  T.   18M. 

649 

An  ejectment  was  broiieht  and  no- 
tice of  trial  given  in  December  for 
the  next  assizes,  but  without  pay- 
ing the  taxed  costs  of  a  former 
ejectment,  brought  for  d)e  aame 
premises  by  the  defendant  anniBt 
the  lessors  of  the  plaintiff,  in 
which  judgment  had  been  bad 
against  the  casual  ejector,  and  pea- 
session  delivered  to  tlie  defendnt. 
A  rule  aflerwards  obtained  finr 
staying  the  proceedings  in  the  se- 
cond ejectment  till  such  edets  were 
paid,  together  with  those  of  an  ac- 
tion for  mesne  profits,  was  made 
absolute.  Such  a  rule  will  not  be 
enlarged  in  order  to  set  off  the 
costs  claimed  against  any  to 
which  the  lessors  of  the  plaintiff 
may  become  entitled  on  the  trial 
of  the  second  ejectment.  (See 
Reg.  Gen.  Mil.  2  W.  4,  No.  9d.) 
Doe  d.  Maslin  v.  Packer,  H.  1834. 

145 

ENTRY. 
See  EviDSNCK. 

ERROR. 

When  a  defendant,  against  whom 
judgment  had  been  signed  on  a 
cognovit,  in  which  he  agreed  not 
to  bring  a  writ  of  error,  or  delay 
execution,  brought  a  writ  of  error 
notwithstanding :  Held,  that  tiie 
allowance  of  that  writ  of  error  waa 
4a 
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no  supersedeaif  and  that  he  mi^ht 
be  charged  in  executioB  notwith- 
standing. 5em£{e  otherwise  if  there 
is  a  release  of  error*.  Beitv.Gom- 
jxrtx,  H.  1834.  230 

ESCAPE. 
By  the  practice  of  a  borough  court 
its  process  was  directed  to  the  ser- 
jeant-at-mace,  naming  him,  end  to 
one  or  more  persona  also  named, 
vho  are  appointed  by  him  to  ex- 
ecute the  process,  having  given 
him  security  to  account  to  him  as 
well  for  all  fees  received  as  for 
acts  done  in  their  offices.  They 
attend  at  his  office  in  order  to  re- 
ceive proceu,  and  are  dismissed 
by  him  at  pleasure.  A  ca.  sa. 
which  had  issued,  directed  to  "  T. 
P.  leijeant-Bt-niBce  of  the  bo- 
i^ugh,  and  also  to  At  L."  not  sub- 

toiaiag  <■  his  officer,"  was  executed 
ly  jI.  L.  without  any  warrr~" 
Which,  by  the  practice,  was  ne 
issued.  Parol  testimony  was 
nitted  to  show  the  above  facts 
lative  to  the  officers'  appointment 
^d  situation.  It  was  also  proved 
that  when  parties  wish  process  to 
be  executed  by  a  person,  not  such 
officer,  the  seijeant-at-mace  is  ap- 
plied to,  and  specially  indemuifl^. 
Bail-bonds  are  taken  in  his  name, 
and  he  is  served  personally  with 
rules  to  return  writs.  The  returns 
are  made  in  the  names  of  the  of- 
ficers actually  executing  them,  but 
attachments  for  not  doing  so,  he, 
issue  against  the  serieant-at-mace  ; 
Held,  m  an  action  for  a  voluntary 
escape,  that  A.  L.  was  the  officer 
of  the  serjeant-at-mace,  who  was 
therefore  responsible  for  his  acts 
in  the  execution  of  process.  Mot- 
m  v.  fttrAwMou,  T.  1834.         700 

eVidence. 

See  Witness. 
By  fi  GtQ.  4.  c.  cxxv.  (a  local  act,) 


no  drain  within  a  Qertaifi  ditb 
described  by  tba  «ct  v)|s  \a 
arched  over  by  "  any  penon  ^ 
soever"  without  the  copanu 
certain  trustees.  A  MirveyDi  i 
was  employed  by  a  private. iq 
vidual  to  superintend  the  eNOt 
and  arching  over  of  a  draia  op 
property  within  that  distoctt  k 
"  person"  within  that  act.  ^ 
ward  T.  Cottoit,  T.  1884.  C 

By  the  concluding  section  il  i 
enacted,  that  tb^  act  damm 
deemed  and  taken  to  b«  a  pvl 
act,  and  should  be  judic^y  ttl 
notice  of  as  such  without  bei 
specially  pleaded :  Held,  th«t 
printed  copy  was  admifijble 
evidence  without  proof  tb^t  it  \ 
been  examined  wilfa  fhe  pirf 
mentary  roll,  or  primad  by  I 
king's  printer.  S.  C, 
The  assignee  of  a  reY«rtip|i  ^u|i4 1 
assignee  of  a  term  foa  renb    % 

Elaintiff's  attorney  wa»  onlled  , 
is  client  to  prove  the  extent 
of  the  deed  of  asaigoment  lo  li 
of  the  reversion.  On  croaac] 
mination,  do  objection  beifig  nt 
as  Co  his  privilege,  be  d^pos^d  d 
there  had  been  a  aubsaquwt  it 
between  the  same  parties  rela|i 
to  the  demited  pr«nisas.  He  a 
said  that  he  had  it  in  Cowct,  1 
objected  to  produce  it  on  t 
ground  of  his  privilege.  No  i 
t|ce  to  produce  it  had  been  givi 
The  defendant  contended  that 
was  entitled  to  give  secondary  e 
dence  of  the  contenu  of  the  de« 
but  did  not  ptate  the  jtmtan  f>F  < 
feet  of  the  proposed  evideoc 
Held,  that  such  evidence  was  i 
admissible.  Bale  v.  Kuuey, 
1834.  6 

A  written  memorapdum  of  ao  afre 
and  of  the  place  where  it  occum 
made  by  a  sheriff's  officer,  co 
temporaneouslj  with  eSectiog  t 
arrest,  sent  immediately  to  t 
sheriff's  office,  a))4  (^tere  fikd 
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the  oourae  of  bufttness,  is  not  ad- 
inbsible  evidence  of  the  place  at 
which  the  airest  took  place  after 
the  ^eath  of  the  officer,  in  an  ac- 
tion between  third  persons.  Cham- 
%en  V.  Berwucem  and  others^  T. 
1884.  531 

Depositions  taken  before  com- 
missioners of  bankrupt,  and  in- 
roUed  by  the  assignees  according 
to  6  Geo*  4.  c  16.  s.  96.  are  not 
evidence  Against  them  in  an  action 
brought  to  dispute  the  commission, 
by  disproving  the  act  of  bank- 
ffSipt^  on  wihicfa  it  is  founded. 
S.C. 
A  trader  and  small  fanner  being  em- 
barrassed in  her  affairs  and  pressed 
bjr  a  creditor,  assigned  "  all  her 
effects,  stodc,  books,  and  book- 
debts,"  for  the  benefit  of  her  cre- 
ditors, and  at  the  same  time  dic- 
tated a  list  of  persons  whom  she 
stated  to  be  creditors  of  her  es- 
tate. The  assignee  having  dealt 
with  the  property  after  her  death, 
was  sued  by  one  of  her  creditors 
as  exeeator  de  son  tort :  Held, 
that  the  list  was  evidence  as  part 
of  the  trssisaction  of  the  assign- 
ment in  order  to  establish  the  bond 
fides  of  it,  and  so  justify  the  de- 
fendant's intermeddling.  Lem*  v. 
Thomas  Rogers^  Etecuior  of  Eliza- 
beih  Ragtrt,  deceased,  T.  1834. 

Held  also,  that  cattle  on  the 
fkrm  passed  by  the  word  "  effects." 
S.C, 

EXCISE  INFORMATION. 
See  Forma  Pauperis. 

EXECUTION. 

The  attorney  for  a  defendant  who 
was  in  custody  on  final  process, 
obtained  the  consent  of  the  plain- 
CJiTs  attorney  not  tocharp;e  him  in 
execution  in  the  term  in  which 
that  step   ought   to   have   been 


taken,  on  the  false  representation 
that  he  had  the  defendant's  autho- 
rity and  consent  to  take  no  advan- 
tage of  his  not  being  charged  in 
execution  till  the  next  term.  The 
defendant's  attorney  signed  an  un- 
dertaking to  that  effect,  which, 
however,  did  not  state  that  the 
proceedings  were  stayed  at  the  de- 
fendant's request,  pursuant  to  Reg. 
Gen.  of  this  court,  HU.  26  &  27 
G,  2.  The  defendant  was  not 
charged  in  execution  till  the  next 
term,  and  was  aflerwards  dis- 
charged on  the  ground  of  the 
above  omission  in  the  undertaking. 
An  action  having  been  brought  by 
the  plaintiffagainst  the  defendant's 
attorney  for  damages  accruing 
from  the  defendant's  discharge  by 
the  false  representation  of  the  de- 
fendant, it  was  held  that  it  could 
not  be  maintained,  for  the  damage 
laid  arose  from  the  informality  of 
the  undertaking.  Hemtt  v.  W. 
MeUm,  E.  1834.  1003 

Two  writs  of  ca.  sa.  were  issued  at 
one  time  into  Anglesea  and  Car" 
narvonshire.  The  debtor  was  ar- 
rested in  Angletea  on  1st  Neiwm^ 
ber^  and  having  paid  debt  and 
costs  to  the  sheriff,  was  discharged. 
The  next  day  he  was  arrested  in 
Carnarvonshire  on  the  other  ca.  sa., 
and  was  detained  in  custody  till 
the  15  th,  when  the  debt  and  costs 
were  paid  over  to  the  creditor's 
attorney,  several  days  after  he 
had  been  acquainted  with  the  pre- 
vious facts.  The  debtor  then  sued 
the  creditor  and  her  attorney  in 
case  for  malicious  non-feasance, 
in  not  giving  notice  to  the  sheriff 
of  Carnarvonshire  that  the  writ  is- 
sued into  Anglesea  had  been  exe- 
cuted or  the  judgment  satisfied, 
and  that  the  writ  directed  to  him 
was  not  to  be  executed :  Held, 
that  in  the  absence  of  proof  that 
before  the  second  arrest,  any  no- 
tice had  readied  the  cieditor  or 
4  a2 
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her  attorney  of  the  first  arrest,  or 
of  the  payment  of  the  debt  and 
costs,  or  that  at  any  time  before 
his  discharge  the  plaintiff  had  ap- 
plied to  either  for  a  countermand 
of  his  imprisonment,  whicli  had 
been  thereupon  maliciously  with- 
held, he  could  not  maintain  tlie 
action.  Lewis  v.  Grace  Morns  and 
Lloyd  Roberts,  £.  1 831.  907 

ScfnblCf  the  discharge  by  the 
sheriff  of  Anglesea  without  the 
consent  of  the  plaintiff  was  illegal. 
S.  C, 

Semhle,  also,  that  the  second  ar- 
rest might  have  been  set  aside  on 
application  to  a  judge.     S.  C. 

EXECUTORS   AND  ADMINIS- 
TRATORS. 

See  Use  and  Occupation. 

Where  in  an  action  commenced  by 
an  executor  before  1st  June  1833, 
he  sued  necessarily  in  his  repre- 
sentative character,  and  declared 
only  on  promises  to  his  testator  in 
his  life- time,  judgment  as  in  case 
of  a  nonsuit  was  obtained  in  Xo- 
vemJar  1833,  but  the  executor 
took  no  step  after  1st  June  in  that 
year :  Meld,  that  he  was  not  liable 
to  pay  the  whole  costs  of  the  cause, 
but  only  such  costs  as  h:id  been 
occasioned  by  his  own  negligence 
in  not  proceeding  to  trial.  Pickup 
and  another^  Executors  j  v.  Jfliarhm, 
H.  18Sk  i>i.'t 

The  expenses  which  executors  will 
be  justified  in  incurring  about  the 
funeral  of  the  deceased  wiien  his 
estate  turns  out  insolvent^  must 
be  reasonable,  according  to  the 
circumstances  of  each  particular 
case,  with  reference  to  the  tes- 
tator's condition  in  life.  Edwards 
V.  Edwards,  Administratrix  with 
the  Will  annexed  of  Henry  Edwards, 
deceased,  E.  1834.  438 

Where  in  an  action  against  the 
personal  representative  of  the  vo- 


luntary grantor  of  an 
plenc  administravit  was 
the  defendant  claimed  ai 
diture  of  103/.  on  the  fi 
the  deceased,  who  die 
2987/.,  but  whose  rank  ii 
not  appear.     S,  C. 

Semble,  that  that  sum  < 
be  allowed  to  the  person 
sentative  against  a  clain 
arrear  on  the  annuity  dee< 

Nor  can  items  for  ex| 
reconveying   mortgaged 
to  the  real  representativ 
mortgagor,  and  for  costs 
ments  brought   to  recov< 
be  allowed.     Nor   a  pav 
the  personal  representatn 
the  assets  on  account  of 
due  on  a  mortgage  create 
father  of  the  deceased  bi 
estate  descended    to    th 
S.C. 
Assumpsit  against  executri 
work  and  labour  done  for 
tator.     Plea,  tliat  a  judgi 
been  obtained  against  the 
in  his  life-time,  and  thai 
fendants    had    fuUv  admi 
&'c.  except  as  to  chattels 
value,  not  sufficient  to  sa 
judgment.     Replication, 
testator  paid  a  large  sun 
HOOl.,  in  full  satisfaction 
charge  of  the  debt  recovi 
of  the  judgment,  and  thai 
fond.ints  dectritfully  and  ' 
intention  to  deceive  and 
the  plaintiff  of  his  damag 
deferred  and    still  do  de 
curing  acknowledgment  < 
faction  to  be  entered  of 
debt,  or  to  be  released  th 
und  still  permit  the  said  ji 
thereon  to   remain  in  ful 
Rejoinder^  traversing  the 
of  the  said  sum  in  full  sat 
and   discharge    of    the    c 
covered,  ancT of  the  judgm 
held  bad   on   demurrer; 
material  fact  to  be  travel 
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the  keeping  on  foot  the  judgment 
^  b^  fraud;    whereas  the  payment 
m  satisfaction  was  immaterial  and 
^"  iibt  traversable,   being  mere  in- 
ducement.    Jones  V.  Roberts  and 
';    another,  Executrixes^  M.  1831.   48 
Ah  executor  who  pleads  non  assump- 
sit and  plene  administravit^  is  en- 
titled to  the  general  costa  of  the 
dau^e,  if  he  succeeds  on  the  latter 
,  plea.  Jggulden  v.  Terson,  H.  1834. 


^09 


Sentble,  no  affidavit  is  necessary 
to' substantiate  between    counsel 
what  terms   were  offered  or  ac- 
cepted by  them  on  the  hearing  of 
!a  cause.     S.  C, 

Two  of  four  co-executors  proved  the 
will,  and  sued  for  goods  sold  and 
.delivered,  and  work  and  labour 
dcfrie  by  the  testator.  The  other 
two  released  to  the  defendant,  who 
pleaded  the  release  puis  darrein 
.continuance :  Held,  that  before  the 
Court  would  take  the  plea  off  the 
file,  the  plaintiff  must  make  out 
a  case  of  fraud.  Herbert  and  an- 
other, Execuioi'Sy  v.  Pigot,  bart.  H. 
1834.  285 

Where  an  executor  agrees  with  a  le- 
gatee to  allow  him  interest  on  his 
legacy  if  he  will  permit  it  to  re- 
main in  his  hands,  it  becomes  a 
loan  to  the  executor,  for  which 
he  is  personally  liable  at  law,  and 
cannot  plead  plene  administravit 
in  bar  to  an  action  by  the  legatee. 
Wasney,  Clerk,  Executor  ofAndus, 
V.  Eamshatv,  T.  1 834.  804 

In  covenant  against  an  executor, 
sued  as  an  assignee  for  breaches 
of  covenants  to  pay  rent  apd  to 
repair,  incurred  in  his  time,  it  was 
pleaded,  that  the  defendant  was 
ex^utor  of  the  lessee,  that  the 
premisses  vested  in  him  as  such  ex- 
ecutor. bi>ly,  and  not  otherwise, 
that  the  profits  of  the  demised 
premises  at  the  time  he  became 
executor,  and.  since  that  hitherto, 
were  less  than  the  rent  reserved. 


and  that  the  defendant  had  paid 
to  the  plaintiff  before  commencing 
the  suit  255Lf  being  all  that  re- 
mained in  his  hands  of  the  said 
profits  by  him  at  any  time  received 
therefrom,  and  that  he  had  never 
since  received  any  such  profit: 
Held  on  special  demurrer,  to  be 
insufficient,  for  not  stating  that 
the  defendant  had  no  other  assets 
of  the  deceased  which  had  come 
to  his  hands  as  executor  to  be  ad- 
ministered. Reid  V.  Tenterden 
(Lord).  M.  1834.  Ill 

See  Remnant  v.  Bremridge,  8 
Taunt,  191  ;  Tremeerey.  Morison, 
1  Bing.  New  C.  89. 

In  two  other  pleas,  the  defend- 
ant added  to  the  above  statement, 
that  the  sum  of  255h  so  paid  be- 
fore the  commencement  of  the 
suit  was  all  the  money  which  re- 
mained in  his  hands,  not  only  on 
account  of  the  profits  of  the  pre- 
mises received  by  him,  but  of  all 
the  goods  and  chattels  which  were 
of  the  deceased  which  had  come 
to  his  hands  to  be  administered ; 
and  that  he  had  not  at  the  time  of 
the  commencement  of  the  suit,  or 
at  any  time  since,  anv  profits  or 
goods  and  chattels  of  the  deceased 
in  his  hands  to  be  administered : 
Held,  on  special  demurrer,  in- 
sufficient, tor  not  stating  that 
during  the  interval  between  the 
payment  of  the  Z551,  and  the  com- 
mencement of  the  suit,  defendant 
had  no  assets.  Reid  v.  Tenterden 
(Lord,)  M.  1834.  Ill 

Semble,  an  offer  by  an  executor 
to  a  lessor  to  surrender  to  him  a 
lease  granted  to  his  testator,  is  an 
answer  to  an  action  of  covenant 
against  him  as  assignee  for  breaches 
of  a  covenant  to  repair,  as  to  all 
breaches  accruing  afler  that  offer. 
S.C. 

EXTENT. 
A  fiat  for  an  extent  having  been 


mOBX  TO  THE 


granted  more  than  a  yen  before 
application  for  an  extent,  the 
Court  refuaed  to  grant  a  rule  that 
an  cxtcntmightigaue  tested  of  the 
day  on  whii£  the  fiat  bore  date. 
Rex  V.  Maberky,  T.  1834.       345 

FALSE  IMPRISONMENT. 

Where  the  master  of  a  school  re- 
fuses to  dehver  np  the  person  of 
a  boy  to  his  parent,  on  account  oi 
a  quarter's  Kcliooling  not  having 
been  paid  according  to  contract; 
but  there  is  no  evidence  that  the 
boy  waa  present  at  tlie  refusal,  or 
knew  that  his  mother  had  wished 
to  take  him  home  and  been  re- 
fused, or  was  io  any  way  re- 
strained though  kept  at  school 
during  the  Chritlmtu  fortnight; 
an  action  for  false  imprisonment 
cannot  be  maintained  by  him. 
Daniel  Herring,  an  Infant,  by  IV. 
H.  Kimher,  nis  nest  Friend,  v. 
Bogle,  T.  1834.  790 

FOREIGN  LAW. 

Evidence  of.  AUimuy.  Furmvat.  751 
FORFEITURE. 

A  termor,  itcei  deserting  the  de- 
mised premises,  delivered  up  the 
possession  of  tJiem,  with  the  lease, 
to  3  party  who  claimed  by  a  title 
adverse  to  that  of  the  landlord, 
with  intent  to  assist  him  in  setting 
up  that  title,  and  not  that  he  should 
bold  bond  fide  under  the  lease  : 
Held,  that  the  term  was  forfeited 
by  the  act  of  betraying  possession. 
Doe  d.  Elkrbrock  v.  Flgnn,  T. 
1834.  G19 

FORMA  PAUPERIS. 

A  defendant  in  an  excise  information 
may  defend  in  formd  pauperis  on 
an  affidavit  that  he  is  not  worth 
5/.  over  and  above  his  apparel, 
and  without  certificate  by  counsel 
that  he  has  merits.  But  such  a 
defeadant  is  not  entitled  to  a  copy 


of  the  information,  and  can  < 
have  it  read  over  to  him  by 
ofHcer,  in  order  to  his  fdni 
then  or  at  a  future  day.  AUm 
General  v.  Duffy  {Reeetme  Ct 
H.  1834. 

FRAUDS,  STATUTE  OP. 

A.  went  to  B.  on  SOth  Juty,  to  ti 
with  him  for  an  engagement 
farming  badiS*.  B.  handed  tol 
a  paper  on  frbich  the  propo 
terms  of  service  were  written, 
it  was  not  signed  by  either  p« 

A.  asked  when  he  was  to  coi 

B.  said  on  tlie  24th.  A.  made 
objection,  but  took  the  paper  ai 
with  him,  and  come  into  the  t 
vice  on  the  34th  :  Held,  that  i 
was  an  agreement  on  the  XOth 
a  service  for  a  year  from  the  Z' 
and  as  the  men)t>randum  was 
signed  by  the  party  to  be  dian 
it  was  Dot  valid  by  Aectioti  I 
the  statute  of  fnmda,  t9  Car 
c.  3.    SneUmg  t.  Lard  /Amii 

JSeld,  T.  1834.  ( 

The  plaintiff  and  defendant  went 
getber  to  tbe  ahop  of  A.,  f 
knew  the  tOainttfi*  bnt  not  the 
fcndant.  The  plaintiff  harh^ 
troduced  defendant,  stffd  in 
presence  to  A.  "  Have  yoti  i 
objection  to  snpjdy  thta  genden 
with  some  furniture  f  If  yon  « 
t  will  he  anstf«rtible  for  h." 
asked  how  Ions  eredh  wonM 
wanted?  Plaintiff  replied,  ' 
will  see  it  paid  at  the  end  of 
months;"  adding,  it  wottld 
about  40^  or  SOL  A.  sent  go 
to  the  defendant*!  honse,  aitd 

Sayment  having  been  made  by 
efendant  within  six  mandis,  i 
plied  to  tbe  plain tlfTfor  the  anon 
without  prevtoualy  reqtlncfaw 
fendant  to  pay.  The  ptain 
having  paid  th«  aitfount;  Ht 
that  a  jury  Wai  well  wJifftiBwl 

finding  &«  tin  enri[tin«|!' 
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by  A.  not  to  defendant,  or  to  him 
and  the  plaintiff  jointly,  but  to  the 
plaintiff,  whose  promise  to  pay 
was  therefore  original,  and  not  col- 
lateral onl^,  so  as  to  require  any 
writing  within  the  statute  of  frzluds, 
29  C.  2.  c.  3. ;  and  therefore  that 
the.  plaintiff  might  reoovcr  the 
amount  against  the  defendant  as 
for  money  paid  at  his  request. 
Simpson  v.  Penton,  H.  1834.  315 
Semble,  the  circumstances  of 
each  case  must  be  considered  in 
deciding  whether  a  contract  be 
original  or  collateral.    S,  C. 

FRENCH  BANKRUPT,  751. 

GAME. 

See  Tkespass. 

GUARANTEE. 

The  following  suarantie  was  given 
by  the  defendant  in  Jan.  1825  to 
certain  bankers: — '*  Please  to 
opeli  an  account  with,  and  honour 
the  checques  of  H»  B,  on  Mill  ac- 
count, fpr  whom  I  will  be  respon- 
sible." The  account  having  been 
opened,  the  bankers  made  ad- 
vances to  H»  B.  from  time  to  time 
tdl  Feb^  1627,  when  they  ceased. 
A  large  balance  was  then  due  to 
them  from  H,  B.,  who  in  October 
of  that  year  paid  a  sum  into  the 
bank  on  account  of  it.     In  Feb, 

'■  1828  the  bankers  took  an  accept- 
ance from  H»  B.  at  three  months 
for  the  balances  of  his  account 
with  interest,  without  the  defend- 
ant's knowledge.  In  several  pre- 
vious instances  the  bankers  had 
taken  similar  acceptances  from 
customers  who  had  overdrawn 
their  accounts;    but  though  the 

.  defendant  had  been  consuhed  by 
them  as  their  attorney  on  the  dis- 
honour of  several  of  them,  it  was 
not  shown  that  he  was  aware  of 

Ae  jiractioc  df  tbt  bank  in  that 


particular : — Held,  that  the  taking 
the  acceptance  from  the  principu 
debtor  by  the  parties  guaranteed, 
without  the  knov^ledge  or  astent 
of  the  surety,  was  a  ffiving  time  to 
the  ptincipal,  which  altered  the 
situation  of  the  surety,  and  there- 
fore discharged  him  from  liability 
on  the  guarantie.  HomeU  and 
another^  Assignees  of  John  Waters 
and  David  Jones,  SankruptSf  sur^ 
vicing  Partners  of  Robert  Waters, 
deceased,  v.  WilUamJcMs,  T.  1834. 

HABEAS  CORPUS. 

It  is  no  ground  for  bringing  tip  a 
prisoner  by  habeas  corpus,  that 
the  sheriff's  warrant  to  the  officer 
and  gaoler,  under  which  he  was 
arrested  and  detained,  did  not  state 
the  court  out  of  which  the  writ  is- 
sued, it  not  being  shown  that  a 
copy  of  the  process  was  not  de- 
livered to  him  at  the  time  of  Sc- 
enting it,  pursuant  to  2  W»  4.  c. 
39.  s.  4.  Ashby  y.  Qoodyer,  £. 
1834.  414 

IF  ANY. 

Effect  in  pleading.  Gould  v.  Las^ 
bury.  863 

INCLOSURE. 
See  Woods. 

INFERIOR  COURT. 

See  DsBT. 

The  court  will  remove  a  judgment 
from  an  inferior  cotlrt,  in  order  to 
issue  execution  thereon,  pursuant 
to  19  G.  3.  c.  70.  8.  4.;  though 

Sart  of  the  debt  has  been  levied 
y  process  from  the  inferior  Court. 
Anowles  v.  Lynch,  E.  1834.      477 
Action  of  debt,    on  judgment   of. 
Read  v.  Pope.  403 

INQUIRY,  WRIT  OF. 

No  affidavit  of  merits  is  required 
where  the  o^^catian  of  a  writ  of 
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inquiry  is  set  aside  on  the  ground 
of  irregularity  in  not  giving  notice 
of  the  inquiry.  WiUtams  v.  jni- 
llams,  H.  1834.  368 

INSOLVENT  DEBTORS'  ACT. 

A  debtor  brought  up  under  the  com- 
pulsory clauses,  16  and  17,  of  the 
lords*  act,  3^2  G.  2.  c.  28.,  had 
sixty  days  allowed  to  deliver  his 
schedule;  but  having  afterwards 
petitioned  the  insolvent  court,  un- 
der 7  G,  4.  c.  o7.,  this  court  en- 
larged the  time  for  delivering  his 
schedule  to  live  days  after  he  was 
to  be  brought  up  before  the  insol- 
vent court.  PerroU  v.  Deanett^  H. 
1834.  319 

A  plea  to  an  action  of  debt  for  goods 
sold  and  delivered,  and  on  an  ac- 
count stated,  that  the  defendant 
was  discharged  by  order  of  the 
insolvent  debtors'  court,  "  of  and 
from  the  said  several  debts  and 
causes  of  action,  if  any ^^  is  bad  on 
special  demurrer,  for  hypotheti- 
cal ly  and  not  directly  confessing 
the  cause  of  action  sought  to  be 
avoided.  Gould  v.  Lasbun/t  T. 
1834.  *    863 

Semblc,  "  supposed"  only  amounts  to 
"alleged."    5.  C. 

T,  being  indebted  to  defendant  in 
about  1.50/.,  a  legacy  o(^  100/.  was 
left  to  his  wife,  whereupon  T,  and 
his  wife  signed  and  sent  the  fol- 
lowing instrument  to  defendant : — 
•'  We  hereby  authorize  the  exe- 
cutors of  the  late  Captain  A,  to 
pay  to  you  any  legacy  or  monies 
that  he  may  have  bequeathed  to 
ns  or  either  of  us  in  part  payment 
of  the  various  sums  you  have  so 
kindly  lent  us,  and  your  receipt 
shall  be  to  them  a  sufficient  dis- 
charge for  the  same.  There  ap- 
pears to  be  about  IjO/.  due  to 
you.**  Defendant  communicated 
to  the  executor  his  claim  to  the 
legacy  before  T,  petitioned  for  his 


discharge  under  the  insolvi 
ors'  act,  but  the  executi 
said  he  would  pay  tlie 
before  7\  was  discharged, 
ecutor  paid  her  leaxcy 
wife,  which  sheimmediatel; 
to  defendant:— Hehi,  ih 
was  doubtful  whether  the 
rity  woidd  operate  in  equi 
assignment  to  the  defend 
vesting  T,  and  liia  wife  oi 
tei:cst  in  (lie  legacy,  the  ini 
tlic  legacy  passed  to  the  ; 
of  T,  under  the  insolvc 
Best,  Assignee  ofThoroH^ 
Insolvent,  v.  ArgleSt  11.  18 

If  a  discharged  inaolvent  git 
to  a  creditor  for  the  balance 
well  on  account  of  debts  i 
before  as  since  the  di^chj 
can  only  be  relieved  from 
tion  on  the  bill  by  pleac 
disdiarge  under  the  inaoh 
7  O'.  -k  «.  57.  8.  61;  ai 
give  a  warrant  of  attorney 
up  judgment  for  the  amoi 
and  costs,  the  court  will  n 
aside  on  motion.  Pkilpot 
Lit,  T.  18;J4. 

The  plaintiff  and  one  Lon^ 
about  to  diasolve  parti 
the  plaintiil',  in  considers 
22oL  4«.  6</.,  assigned  th 
owing  to  the  jiortnership  t 
who,  with  y.  Am  and  the  del 
in  consideration  thereof,  S4 
and  respectively  covenant) 
the  plaintiff,  that  tbey  or  i 
one  of  tliem  should  and  wo 
the  22.5/.  4«.  Gr/.  by  ins u 
Held  that  this  was  not  a  cc 
engagement  by  the  de&ni 

f»ay  if  Long  did  not,  but  a 
ute  covenant  to  pay  at  all 
and  was  determined  as  tc 
ments  becoming  due  subse 
to  his  diseharfi;e  Ijy  the  deft 
discharge  under  tne  insoh 
7  O.  4.  c.  J7.  Guy  v.  - 
M.  18S3. 
A  peraoD  in  ioaolveDt  circun 
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^eed  whh  an  attorney,  who  nu 
one  of  hji  creditors,  and  held  a 

'  cosnovit  foi  hia  debt,  to  procure 
ud  conduct  his  dnchsi^  under 
the  insolvent  debtors'  act,  and  tliat 
the  debt  should  be  omitted  from 
the  sehedide,  and  the  operation  of 
tiie  cognovit  suspended  till  after 
the  discharge  had  taken  place, 
when  it  was  to  be  reviTed.  Afler 
Ihe  party's  dischar;ge,    judgment 

■  wia  entered  up  and  execution  is- 
sued. Tlie  Court  set  them  aside 
with  costs.  Tabram,  Oatt.  one  j-c. 
r.Fnnutn,lI.  1834.  180 

INSPECTING  AGREEMENT. 

See  Copy  Aqbeexeiit.        , 

INSURANCE,  (LIFE.) 

Before  editing  a  policy  of  life  in- 
■arssee,  a  deolaration  and  state- 
ment of  health,  freedom  from  dis- 
■Me,  &c.,  was  signed  by  the  as- 
sored;  By  one  elause,  "  if  any 
tattrue  metvtent"  mu  contained 
tkerdo,  or  ifUte/actf  required  to 
be  set  forth  in  the  above  proposal 
were  not  tntly  ttated,  the  premiums 
were  to  be  forfeited  and  the  aa- 
MirMioe  to  be  void :  Held,  that  u 
tbe  health,  &C.  of  the  party  whose 
life  «B«  insured  was  untruly  stated, 
though  not  to  the  knowledge  of 
the  party  making  the  declaration 
and  statement,  the  premiums,  See. 
wete  forfeited,  and  conld  not  be 
reooirercd  back.  Duckelt  v.  mt- 
liams,  H.  1834.  240 

INTERPLEADER  ACT. 

See  She  BIFF. 

IRREGULARITY. 

See  Affidatit  of  Debt.— Peactick, 
{Irregularity — Sigrmg  Jwigment.) 

JUDGE  AT  CHAMBERS. 
llMM^  fr  ^H%e  kt  dttmben  my 


make  order  for  staying  proceedings 
on  payment  of  debt  and  costs,  he 
cannot  order  payment  by  instal- 
ments, nor  give  the  defendant 
more  time  than  he  would  have  bf^ 
by  law.    Kirhy  v.  EHkr,  M.  1884. 

.  .m 

JUDGE'S  ORDER,       ! 

For  admitting  handwriting,  Srel'to 
written  instruments.  V.'VL 

One  rale  is  sufficient  to  mak^i  a 
judge's  order  for  retomfng  si  It^t 
in  vacation  a  rule  of  CdurtV  rinr- 
fluant  to  Reg.  Gen.'  M.  S'ffT--^., 
No.  13,  and  also  to  call  on  a  ■hCri^ 
to  show  cause  why  sn  attacltnient 
should  not  issue  against  hhn'fer 
disobeying  such  order.  JTrtiffiv^' 
Buileel,  M.  1853.  '  $9 

A  judge's  order  granted  in  viMktIen 
must  not  be  drawn  up  ai'oPAe 
preceding  term.  Aerv.  Prietdid 
lyakeHn,  in  Lmvraiee  v.  MorgAt, 
M.  1838.  60 

JUDGMENT. 

See  Pbactice,  (Signing  Judgmaitt'i 
Action  on.     See  Debt. 
On  old  warrant  of  attorney.    Atk^' 
man  v.  BotvtUer.  84 

Time  foi  aigning  on  writ  of  trial. ' 


JUDGMENT  AS  IN  CASE  OP 

NONSUIT. 

Where  a  plaintifi*,  who  bad  aued  a  der 

fendant  as  acceptor  of  abill,  andgot 

Sayment  from  another  party,  abanr 
oned  the  action  :— Held  that  tbv 
defendant,  who  disputed  hisliabt? 
lity  as  acceptor,  was  bound  to  Uikv 
down  the  cause  by  proviw,  aikI 
could  not  have  judgment  as  f) 
case  of  nonsuit,  oi  a  peremptory 
undertaking  to  try.  Monet  j, 
BonAam,  H.  1834.    .  ,^18 

When  iuue  is  joined  in  Trnvi^r  t4mt 
and  notice  of  trial  given  tot  ue 
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first  sittingi  in  Mkhaelmnt  tern), 
which  notice  is  aflcrifards  coiin- 
termaniled,  judf^ment  as  in  ca«b  of 
m  nonsuit  cannot  be  moved  for  in 
iticltaelttttii  term.  Prtedy  v.  Mac- 
farlanc,  M.  1833.  0!} 

Marshall  v.  Foster,  Id.  iiote. 

An  afndavit,  entitled,  TIte  defendant 
at  suit  of  the  plaintiff,  and  pro- 
duced by  the  defendant,  cannot  be 
read.     Richard  v.  Isaac,  T.  IB3S^. 

Where  iuue  was  joined  in  n  town 
cause,  early  in  tlie  vacation  after 
Trinity  term,  and  no  notice  of 
trial  was  given:  Held,  that  the 
practice  was  not  alTifcted  by  the 
uniformity  of  jiroccsR  act,  '1  W. 
4.  c.  80.  and  tliat  it  \vas  premature 
to  move  for  judgment  as  in  case 
of  a  nonsuit  in  Il'tUtrtf  term,  or 
before  the  tliird  term.  If^ingrorc 
V.  Hodgson,  H.  1834.  328 

On  motion  for  judgment  as  in  ease 
of  a  nonsuit,  it  appeared  tliat  ihc 
action  had  been  brougiit  and  car- 
ried on  to  issue  without  the  plain- 
tiff's knowledge  or  authority,  by 
an  attorney  who  could  not  he 
found  after  diligent  search.  The 
court  ordered  the  rule  to  be  serv- 
ed on  the  plainliffhimself :— Held, 
on  showing  cause,  that  the  above 
Circumatanees  did  not  exonerate 
the  plaintiff  from  liability  to  pay 
the  costs,  he  having  a  remedy 
against  the  attorney ;  but  the 
court  enlarged  the  rule  in  order  to 
find  the  attorney,  and  granted  a 
rule  calling  on  hini  to  pay  the  de- 
fendant his  costs.  Mvdry  v. 
Netman  md  mother,  T,  IH34. 
10^3 

LANDLORD  AND  TENANT. 
See  DiscLAtuEX.— UiB  and  Occt- 

A  printed  instrument,  purportioe  to 
M  a  ftrrm  of  demise  of  a  farm,  had 
orighUffly  «ntaiiied  in  tbe  haben- 


dnm  words  creating  a  ten 
year  to  year.  Bui  on 
tlie  instrument  in  evidc 
trere  found  to  be  struct 
and  Kere  proved  to  hav< 
struck  througl)  before 
of  the  instrument  by  I 
charged.  The  rctuainin) 
demise  were  "  for  the  le 
year  fully  to  be  eomj 
ended,''  and  stood  imntedi 
ceding  thoKe  which  had  b« 
out.  However,  many  hi 
stipulations  remained  in  I 
u'liich  seemed  to  be  Mily  i 
to  a  tenancy  for  longer  th 
or  determinable  by  notici 
Held,  first,  ttiat  the  won 
through  might  I>c  looked 
certain  the  real  intentic 
parties  in  so  erasing  tl 
consequently  tlmt  the  ter 
for  one  year  only ;  and  i 
the  stipulations  inappi 
such  a  tenancy  must  be  c 
as  struck  out,  or  as  sti 
unless  the  tenancy  sho 
tinue  for  more  than  a  ye! 
By  the  same  instruine 
mise,  after  a  covenant  for 
of  rent  by  the  tenant,  it  w 
"  th.it  in  case  tlie  tenar 
duly  observe  and  pcrfori 
veral  covenants  and  ag 
thereinbefore  contained  oi 
and  behalf,"  and  should  j 
quit  the  farm  in  pursnan 
tice  to  do  so,  he  should  b 
to  a  way-going  crop  to 
from  lands  in  seeds  or  tu 
previous  summer,  such  ci 
to  be  left  for  the  landlo 
incoming  tenant  at  a  vali 
be  made  by  arbitrators  c 
pire: — Held,  that  M%  d 
not  give  the  tetunt  the 
possession  of  the  luid  ti 
elusion  of  the  landlord, 
determination  oftheyear'i 
but  at  most  only  a  r«[ht 
tbe  tabd  to  baptvn  Vat  c 
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that  the  landlord  might  maintain 
trespass  quare  clausum  fregit  for 
taking  possession  of  the  crop,  and 
hindering  him  from  having  the 
use  and  occupation  of  the  land 
after  the  year  expired.  Strickland 
r.  Maxwell f  Esq,,  Sheriff  of  York- 
shire^ and  another,  H.  1834.  346 
Whether  the  payment  of  the 
rent  was  a  condition  precedent  to 
the  tenant's  having  the  right  to 
the  way-going  crop,  qutete.     S.  C, 

Shewing,  in  pleading,  landlord's  title 
expired.  776 

Holcung  over.  780 

LEAP-YEAR. 

See  Doe  v.  Harries^  185. 

LEASES. 
See  Covenant. — Power. 

LEGACY. 

Where  a  testator  in  his  will  directs 
that  one  class  of  legacies  ''  shall  be 
paid  prior  to  his  debts  and  other 
legacies,  and  that  all  his  legacies 
shall  be  paid  within  two  years, 
free  from  legacy  duty,*  the  exemp- 
tion from  duty  is  not  limited  to 
such  legacies  only  as  are  payable 
within  two  years,  but  the  general 
words  '*  all  my  legacies,"  will  in- 
clude a  legacy  given  by  a  subse- 
quent codicil,  which  is  made  pay- 
able at  a  different  time,  byne 
and  another  v.  Carrey  and  others, 
E.  1834.  478 

Pasting  property  in.   Best  v.  Argles, 

^56 

LEGACY  DUTY. 

A  win  directed  executors  to  lay  out 
the  residue  of  the  personalty  in 
the  funds,  and  divide  the  interest 
'*  among  poor  pious  persons,  male 
or  female,  old  or  infirm,  in  10/. 
or  15^.,  as  they  should  see  fit:" 
Held,    first,   that  the   executors 

Cvlini  uOt  QC  CBRu  OB  ww  pvy  I6<" 


gacy  duty  as  beneficial  legatees ; 
andf  secondly,  that  ^*poot  and  pi- 
ous persons"  are  not  benefited 
by  the  beauest  as  a  cfauis,  but 
that  each  mdividual  selected  by 
the  executors  was  flie  person  so 
benefited,  and  waif  conseqtieiitly 
liable  to  pay  the  doty  Irhfcn  the 
sum  received  shotfld  exceed  18fO/., 
such  duty  to  be  thett  retained  by 
the  executor  accordingly,  after 
being  calculated  accordmff  to  the 
party's  propinquity  in  blood  to  the 
tesUtor.  In  re  Wilkinson,  T.  1834. 

513 

LIBEL. 

The  declaration  stated  that  iMend- 
ant  had  been  retained  by  the 
plaintiff  to  edit  the  phintiflTs 
newspaper  for  regard,  and  that 
he  did  not  edit  it  in  a  proper  man- 
ner, but  without  the  knowledge, 
leave,  authority,  or  consent  of  Sie 
plaintiff,  falsely,  maliciofisly,  and 
negligently  '*  inserted  and  pub- 
lished" therein  a  false  and  nuillci- 
ous  libel  &c.  It  then  protteded 
to  state  that  an  informatioit  was 
afterwards  exhibited  agaihst  phnn- 
tiff  for  '^  falsely  «id  malicioasly 
orintitig  and  publislrmg"  th^  said 
libel ;  and  that  mith  proeeedln^s 
were  thereupon  bad  that  plaintiff 
was  convicted  of  the  of&noe  and 
fined  100/.  The  plaintiff  teJ  k 
verdict  for  the  fine  and  costs* 
However,  judgment  was  attested 
on  the  ground  that  upon  the  de- 
claration the  injury  sought  to  be 
compensated  did  hot  appeif  ne- 
cessarily consequent  on  tns  iMach 
of  duty  charged  aganxst  the  de- 
fendant, for  the  tct  of  printing 
and  publishing  by  the  pbutttiff  did 
not  appear  to  be  the  same  as  that 
of  inserting  and  tmblishhiff  bf  the 
defendant.  Colmtnt  v.  FtHnMre, 
T.  1834.  W7 

SethUe  t  The  proprietor  m  a 
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knOvrUdgc,  ox  consent,  a  libel  it 
.inaeried  b^  liia  alitor,  caunot  re- 

!  jPOVet  aaaiDSt  him  the  damans 
■luuined  "by  bis  ona  conviction 

...M  proprietor.     S.C. 

A  letter  written  by   the   defendAnt 

[,aiid  containiag  a  libel,  was  dated 
in  Eites, .  and  addressed  to  a  per- 

.,.mn  ia. Scotland.  It  was  proved 
to  have  been  in  the  Cotchetkr 
poat-office,  and,  lUtec  being  mark- 
ed there,  to  have  been  forwarded 
to  Lviidm  on  its  way  to  Scotiand, 
tt  was  produced  at  tbe  trial,  with 

.  pn>per  post-marks,  and  with  the 
aew  broKBD,  but  not  by  the  partv 
tP  whom  it  was  addressed.    Held, 

.  vufflcient  primd  £acie  evidence  of 

.  publication  in  Ettes,  and  that  it 
nad  reached  its  address  in  Scot' 
limd.  tFarm  v.  /Tarren,  T.  1834. 
850 
.  A  letter  to  the  manager  of  a 
.property  in  Scotland  in  which 
nlautiff  and  defendant  were  joint- 
ly interested,  relating  principally 
to  the  property,  and  tlie  plaiatiff's 

.conduct  respecting  it,  hut  also 
contained  a  passage  reflecting  on 
his    conduct  to  his   mother  and 

'  aunt :— Held  that  the  latter  part 
Goiild  not  be  privileged  as  a  con- 
fidential communication.    S.  C. 


Wbere  a  mortgage  deed  was  deliver- 
ed to  a  party  as  evidence  of  his 
title  to  appl^  for  payment  of  prin- 
'  cipal  and  interest  due  thereon, 
.no  lien  attaches  on  the  deed  in 
respect  of  bis  work  and  labour  in 
ao  applying;  for  the  value  of  the 
article  deposited  is  not  increased 
by  ,«oy  work  done  on  or  with  re- 
'lIpect'tA'tti  'SdiMlert  V.  Beil,  H. 
.  .1,834.  2*4 

5*.' contracted  with  tbe  defettdahts  to 
execute  ah  extensive  liuildirig 
(^ration  for  them,  in  considera- 
tion of  a  certain  sum,  and  of  be- 
to^  aQorred  to  use  certain  mate- 


rials. Th^  defendants'  cngi 
was  empowered  to  reject  any 
t^rials  or  work  not  in  bis  opi 
confcirraabTe  to  the  plans  and 
ciflcations,  and  to  provide  o 
materials,  and  employ  compe 
persons  to  perforoa  the  work,  i 
failed  to  do  so,  as  well  as  to 
duct  the  amount  from  the 
payable  to  him  under  the  contt 
The  defendants  were  at  lib 
to  diminish  or  add  to  the  wo 
paying  S.  at  tbe  contract  pi 
accordingly,  or  deducting  I 
them  if  necessary.  5.  placed 
the  defendants'  premises  ste 
engines,  rail-roads,  materials, 
plements,  and  other  articles  of 
rious  kinds,  necessary  to  carr] 
the  works.  The  defendants' 
gineer  visited  the  premises  di 
and  rejected  such  of  the  matei 
brought  thither  by  5.  aa  be  thou 
unfit  for  use.  During  the  | 
gress  of  the  works  advances  « 
made  fay  tbe  defendants  to  S. 
his  application ;  he  agreeing  i 
all  the  engines,  materials,  I 
brought  or  to  be  brought  on 
defendants'  premises  lor  use 
nmstructing  the  works,  ahoaU 
a  security  for  such  advani 
Those  advances  always  excee 
the  value  of  the  property  so 
the  premises.  S.  became  ba 
rupt  before  the  works  were  o 
pleted,  upon  which  the  defendi 
erased  his  marks  on  the  engii 
materials,  implements,  &c.  then 
their  premises.  Crowfoot  andotk 
tutignect  of  Strealker  a  bmkn 
V.  Condm  Dock  Comprnty,  E.  ]  S 

In  trover  brought  by  the  ass 
li^  of  S.  against  the  defends 
to  recover  such  engines,  materii 
&c.  1  Held,  first,  that  the  arbit 
tor  had  So  power  to  award  i 
the  defendants  were  entitled 
irQve  against  the  estate  of  S. 
sum  idnneed  to  Jum  by  thi 
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"beyond  the  value  of  the  work 
done  and  materials  Aimished  by 
him,  and  of  the  engines,  &c. 
agreed  to  stand  as  security. 
Secondly,  That  the  plaintiffs  were 
not  entitled  to  recover  for  extra 
work  done  by  the  bankrupt. 
Thirdly,  That  as  there  had  been 
such  a  possession  of  the  engines, 
materials,  &c.  by  the  defendants 
as  would  support  the  lien,  which 
it  was  the  effect  of  the  bankrupt's 
agreement  to  confer  on  them,  the 
plaintiffs  were  only  entitled  to  re- 
cover for  such  materials,  &'c.  as 
were  brought  on  the  defendants' 
premises  after  the  act  of  bankrupt- 
cy. Fourthly,  That  payments  to 
the  bankrupt  by  the  defendants, 
after  the  latter  portions  of  mate- 
rials were  brought  on  the  premi- 
ses, could  not  be  considered  as 
payment  for  those  particular  goods 
m  the  course  of  business,  but  as 
general  advances  only,  so  that  they 
could  not  be  retained  by  the  de- 
fendants under  6  G.  4.  c.  16.  s. 

LIMITATIONS,  STATUTE  OF. 

See  Writ. 

Assumpsit  for  goods  sold  and  deli- 
vered. Pica :  statute  of  limita- 
tions. A  writ  of  summons  tested 
within  six  years  from  the  accru- 
ing of  the  cause  of  action  was  put 
.  in  by  plaintiff.  It  had  been  twice 
rescaled,  and  was  hot  served  un- 
til after  the  six  years  had  expired. 
No  evidence  was  given  by  tne  de- 
fendant when  either  resealing  took 
place:  Held,  that  the  resealing 
gave  effect  to  the  original  writ 
without  amounting  to  a  re-issuing 
of  it,  and  without  making  it  ne- 
cessary for  the  plaintiff  to  prove 
the  date  of  the  resealing  or  more 
than  the  teste  of  the  writ.  Braith' 
fvaite^  executor  of  UUockf  v.  Lord 
Monifird,  H.  1834.  276 


A  plea  of  the  statute  of  limitatMns 
stated  that  the  cause  of  action 
did  not  accrue  within  six  y^ears 
next  before  the  commencement  of 
the  suit.  Plaintiff  replied,  that 
the  cause  of  action  aid  accrue 
within  the  six  years,  &rc. : — field, 
that  without  specially  replyltag 
process  issued^  the  plaintiff  might 
on  the  above  replicatioa  prove  a 
quo  minus  to  have  issued  witHin 
the  six  years,  and  produce  the 
roll  to  show  the  cbntmuances  te- 
gularly  entered  up  accordingly.^ 

If  continuances  are  regufaily 
entered  upon  the  roll,  the  court 
will  not  look  at'  any  thing  in  "qeieT 
to  contradict  the  roll^  e,g.  a  tirrit 
produced  to  show  that  a  secdbd 
writ,  an  alias,  was  tested  ott  a 
day  subsequent  to  the  return  day 
of  the  first.  Dickenson  v,  Teague^ 
E.  1834.  450 

Effect  of  statute,  as  to  suiagibr' at- 
torney's bill.  See  Hams 'v.  dt- 
bourn.  445 

TV.  B.,  by  will  dated  in  1814,:  TKe- 
queathed  a  legacy  of  1^50/.  to  ekch 
of  his  daughters  Ann  and  Jdne^  pn 
their  attaining  twenty<^ne,  ^d 
having  appointed  two  persons 
executors  of  his  will,  aiiq  tlitee 
others  trustees,  with'  iJl  niecessiry 
powers  to  fulfil  it,  died  soon  after. 
In  April  1823,  the  trustees  b^y. 
came  possessed  of  the  sum  oif  iSlob/. 
retained  by  them  froih  the  surviy- 
ing  executor,  as  money  aris|ng 
from  the  estate  of  TV.  B.  to  Bcf  set 
apart  for  the  payment  of  ("be 
above  legacies,  being  the  onty  sum 
remaining  in  their  hUnds  to  jMiy 
the  same.  They  then  advanced 
this  sum  to  the  executpr,  and.  tne 
defendant  (as  his  surety)  on  tpe 
security  of  a  joint  ana  seyeAl. 
promissory  note  signed  by  them, 
and  payable  with  interest  to. ''  the 
trustees  acting  under  the. will' 'pf 
W»  Bn  or  their  order,  ^upon ''^6- 
inand.*'    The'legadet  not'Umg 
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yet  payable,  it  was  next  agreed 
verbally,  that  while  the  legatees 
live<l  with  the  executor,  no  inter- 
est should  be  payable  on  die  note. 
In  August  1 828,  the  executor  paid 
Ann,  who  had  previously  attained 
Sly  her  legacy  of  250/.  with  inter- 
est for  such  time  as  she  had 
ceased  to  live  with  him.  The 
surviving  trustee  of  /F.  B.  sued 
the  defendant  on  the  note  in 
18322.  Held,  that  he  was  enti- 
tled to  recover  thereon  for  the  le- 
gacy payable  to  Jane,  who  had 
conic  of  age  in  the  interim,  the 
part  payment  by  the  executor  to 
Ann  having  taken  the  case  out  of 
the  statutes  of  limitations,  21  Jav, 
1.  c.  lii.,  and  H  Geo,  4.  c.  14. 
Megginson  v.  Ilarper,  M.  ISJ.?. 

94 

In  order  to  take  a  case  out  of  the 
statute  of  limitations,  a  letter  from 
defendant  to  plain  till'  was  put  in, 
in  w*hich  were  the  following  words : 
'*  I  shall  be  most  happy  to  nay 
you  both  interest  and  principal  as 
soon  as  convenient,*'  and  in  a  sub- 
sequent part  *'  I  shall  pay  no 
more  interest  till  we  have  a  fair 
settling."  Other  letters  of  the 
defendant  acknowledged  a  debt, 
but  spoke  of  a  settling  between 
him  and  the  plaintiff. 

Held,  that  in  order  to  enable 
the  plaintiH  to  recover,  some  evi- 
dence must  be  given  that  a  time 
had  arrived  when  it  was  conve- 
nient to  the  defendant  to  pay,  and 
semhlc  also  that  the  settlement 
alluded  to  had  taken  place  between 
the  parties.  Edmums  v.  Donmcs, 
H.  1834.  173 

Whether  the  date  of  an  acknow- 
ledgment of  debt  made  in  writing 
pursuant  to  9  G.  4.  c.  14.  s.  1. 
can  be  proved  by  extrinsic  oral 
evidence,  yurirrr.     #9.  C. 

Though  a  debt  from  defendant  to 
plamtifT,  larger  in  amount  than  a 
subsequent  payment,  is  proved  to 


have  existed  at  a  time  p 
such  payment,  and  no 
count  appears  to  havL-  e 
tween  them  ;   the  mere  f 
payment  of  a  sum  by  dc: 
plaintiff  is  not  enough 
case  out  of  the  statute 
tions  without  Romeevide 
tisfy  a  jury ;    first,  thai 
payment  of  a  debt,  and  : 
it  was  not  tlie  discharge 
lance  due,  but  a  paymeui 
to  be  applied  to  the  part 
of  the  particular  debt. 

A  defendant  is  not  en: 
rule  to  enter  a  nonsuit  o 
taken  at  the  trial  and  a 
approved  by  the  court,  i 
judge  at  nisi  prius  gives  I 
so  to  move;  but  can  on 
rule  for  a  new  trial.  T 
Heane,T.  1834. 
The  statute  of  limitations  in 
sit  begins  to  run  from 
when  the  cause  of  action 
Therefore  where  by  a  Ic 
pike  act  the  trustees  we 
first  the  expenses  of  obto 
act,  and  next,  the  exf 
erecting  toll-houses  &-c., 
who  brought  an  action 
and  labour  in  so  doing,  n 
six  years  after  the  work  i 
within  six  years  of  the  ti 
the  trustees  had  funds  in 
having  paid  of!'  the  cxp 
the  act,  it  was  held  that  h 
late,  as  the  action  was  i 
able  af\er  the  work  don< 
the  execution  would  ha 
postponed.  Emery,  surrir 
ucr  of  Rich  deceased^  v. 
1834. 

Where  a  local  turnpike 
vided  that  all  orders  of^ 
tecs  should  be  entered  i 
kept  for  that  purpose,  an 
them  to  pay  a  bill  is  nc 
done  so  as  to  take  a  del 
the  statute  of  limitations, 
6'.  4.  c.  14.,  unless  it  ia  sc 
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in  writing;  the  only  act  capable 
of  taking  the  case  out  of  the  sta« 
tute  being  the  pa3nQQent  of  princi- 
pal or  interest.    5.  C. 

A  clerk  to  turnpike  trustees  is 
not  personally  nable  under  a 
clause  by  which  they  may  sue  and 
be  sued  in  his  name.  S.  C, 
In  assumpsit  for  goods  sold  and  de- 
livered, the  general  issue  and  a 
plea  of  the  statute  of  limitations 
were  pleaded.  The  plaintiff's  re- 
plication traversed  the  latter  plea. 
His  evidence  consisted  of  sucn  an 
admission  by  the  defendant  as 
would  have  been  evidence  to  go 
to  a  jury  on  the  general  issue, 
that  a  debt  was  owins  from  him  to 
tlie  plaintiff;  but  he  did  not  prove 
when  the  debt  was  contracted. 
No  evidence  was  given  for  the  de- 
fendant in  support  of  his  plea. 
Held»  that  it  was  incumbent  on 
the  plaintiff  to  support  the  affirm- 
ative terms  of  his  replication,  by 
showing  that  the  debt  was  con- 
tracted within  six  years,  or  that 
the  acknowledgment  or  promise 
was  mad^  in  spme  writing  signed 
by  the  defendant,  so  as  to  take 
the  case  out  of  the  statute,  pursu- 
ant to  9  G,  4.  c.  14 ; — and  a  non- 
suit was  entered  accordingly.  Jf^tV- 
iy  V.  Henman,  £.  1834.  957 

LIQUIDATED  DAMAGES,  566 

LONDON,  CITY  OF. 

The  charters  of  the  city  of  London 
vest  in  that  body^  fines  for  misde- 
meanors committed  within  the 
city,  though  imposed  or  adjudged 
by  the  court  of  King's  Bench,  sit- 
ting in  banc  at  Westminster^  aAcr 
a  trial  at  the  sittings  at  Guild- 
hall The  King  v.  The  Mayor 
and  Infiabitants  of  the  city  of 
London,  In  the  matter  of  the  fine 
set  on   Mozely    JVoolf,  T.   1834. 

709 

See  Courts  of  JUqujqsts. 


LORDS*  ACT, 

See  Insolvent  Act. 

MALICIOUS  PROSECUTION. 

In  an  action  against  a  party  for  ma- 
liciously and  without  probable 
cause  informing  against  the  plain- 
tiff for  an  offence,  it  is  a  sufncient 
answer  to  say  that  the  plaintifr 
having  been  convicted  of  trespass- 
ing on  land  in  pursuit  of  game,  in 
the  day-time,  under  1  ie  ^JV.4,c. 
S2.t  underwent  the  sentence  of  im- 
prisonment according  to  that  con- 
viction, without  appealinff  against 
it  within  the  time  and  in  the  man- 
ner pointed  out  by  section  44  of 
that  act.  Mellor  v.  Baddeley  and 
another,  E.  1834.  962 

MEMORANDA,  880.  SS% 

MESNE  PROFITS. 

A  plaintiff  recovered  in  ejectment  on 
a  demise  laid  on  5  June*  In  the 
action  for  mesne  profits,  the  occu- 

Sation    being   proved  from   that 
ay,  the  defendant  showed  that  a 
sum  being  due  on   24  June  for 

Sound-rent,  was  paid  by  him  :— 
eld,  that  he  might  deduct  that 
sum  from  the  danuiges  recovered 
for  the  mesne  profits,  and  that  the 
plaintiff  could  only  recover  the 
costs  taxed  between  party  and 
party.     Doe  y.  Hare,  MAS3S.  29 

MISNOMER. 

See  Bail-Bonv, 

• 

MONEY  HAD  AND  RECEIVED. 

In  1810  the  defendant's  wife  died 
seised  of  certain  freehold,  with 
which  was  intermixed  certain  co- 
pyhold, to  which  she  had  been  ad- 
mitted in  1804.  She  lefl  surviv- 
ing her  the  defendant,  and  an 
only  dau|;hter,  who  was  shortly 
ailier  admitted  to  the  copybfdd  «pd 
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married  in  1815.     The  defendant 
remained  in  possession  of  the  free- 
hold ever  since  as  tenant  by  the 
curtesy ;  and  also  of  the  copyhold 
ever  since,  letting  them  both  from 
time  to  time  together  at  an  entire 
rent,  and  never  recognizing  any 
right  in  his  daughter  or  her  hus- 
band to  either  copyhold  or  rent. 
No  title  was  proved  except  from 
the  court  rolls  of  the  manor.     It 
was  insisted  that  the  defendant's 
possession  must  be  taken  to  have 
continued  for  the  protection  of  his 
daughter's  right,  and  that  he  was 
therefore  her  agent  for  receipt  of 
the  rent  of  the  copyhold,  liable  to 
an  action  by  her  husband  to  reco- 
ver it,  as  money  had  and  received 
to  his  use.      Held,  that  the  hus- 
band could  not  maintain  that  ac- 
tion against  the  defendant  without 
proving  such  an  agency,  or  some 
recognition  by  him  of  his  daugh- 
ter's right,  so  as   to  establish  a 
Srivity  between  the  plaintiff  and 
efendant,  and  avoid  the  question 
of  title,   which   would   otherwise 
have  arisen.  Clarence  v.  Marshall^ 
clerk,  H.  IBS-I'.  148 

SembUt  the  husband  might  sue 
alone.  S.  C. 
The  agent  for  the  owner  of  a  ship 
produced  to  the  captain  an  ac- 
count, which  after  debiting  him 
with  various  sums  received  to  the 
use  of  the  owner,  and  crediting 
him  for  various  payments  on  ac- 
count of  the  ship,  showed  a  ba- 
lance against  him.  To  that  ac- 
count the  captain  assented  and 
signed  it.  The  agent  then  pro- 
duced another  account  of  the 
captain's  claim  on  the  owner  for 
wages,  to  w*hicfa,  as  tliere  stated, 
the  captain  refused  assent.  The 
first  account  was  the  only  evidence 
of  money  had  and  received  by  him 
to  the  owner's  use.  In  an  action 
against  him  by  the  owner,  both  ac- 
counts  were    produced.      Held, 


that  the  admission  by  th 
ant  on  the  first  account 
received  to  the  plaintiflT's 
clusively  proved  the  plaii 
entitled  to  recover  on  the 
money  had  and  received 
semble  under  the  circums 
was  not  evidence  on  the 
stated.  Lorymer  v.  5/f/i 
1834. 

NEWSPAPER. 
See  LuEL. 

NEW  TRIAL. 
See  Pen^al  Action. 

NONSUIT. 

Leave  necessary  for  moving 

NOTICE,  SHORT,  OF  1 
See  Trial. 

OCCUPATION. 

See  Demise. — Mesne  Pr< 

An  undertenant  who  is  in  pc 
at  the  determination  of  tli 
nal  lease,  and  is  permittee 
reversioner  to  bold  over, 
tenant  at  sufferance ;  andt 
fact  of  occupation,  coupl 
the  payment  of  rent  for  su 
of  occupation,  does  not  r 
presumption  of  a  demise  fi 
unless  there  is  some  evi^ 
show  an  agreement  for  a 
for  a  term.  Smpkim  v. 
Gent,  one  Src.,  T.  1834. 

PARTIES  TO  ACTK 
See  Smr. 

PARTNERS. 

See  Iksolvext. — Smi 

Mere  knowledge  by  a  creditc 

dissolution  of  partnership, 

release  the  old  partners  fr 
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liability  to  him,  though  he  con- 
tinue his  account  witri  the  new 
tirm,  unjess  he  appears  expressly, 
or  by  some  act,  to  hafe  accepted 
,  the  substituted  credit  of  the  new 
'  partnerslvip  instead  of  the  retiring 
partners^  C.  AT.  and  iV.,  trading 
under  the  name  of  /.  K.  and  Sons, 
were  indebted  to  A. : — C.  retired 
from  the  partnership,  and  M,  and 
iV.  undertook  to  liquidate  the  con- 
cerns. Alberwards  N,  went  out 
of  the  business,  and  on  his  retire- 
ment a  new  partner  was  taken  in. 
At  that  time  a  notice  of  the  pre- 
vious dissolution'  of  partnersliip 
was  adirerti6ed  in  tlie  Gazette,  but 
there  was  no  proof  that  the  plain- 
tiff ever  saw  -that  advertisement. 
^^0  notice  was  giveo  of  the  intro- 
duction of  the  new  partner ;  the 
business  was  carried  on  in  the  old 
fStyJe  of  J.  K^  and-Sanft  and  the 
plaintiff  continued  his  account  with 
them  under  that  name.  About 
eleven  inonths  aflcr  the  dissolution, 
in  a  letter  to  one  of  the  partners 
who  h^d  retired,  plaintiff  said  he 
was  aware  that  after  the  dissolu- 
tion he  had  no  claim  against  him, 
**  but  there  was  nothing  to  show 
that  he  accepted  the  substituted 
credit  of  the  new  partner  in  his 
stead  :*'  Held,  that  the  three  ori- 
ginal partners  to  whom  the. loan 

■  was  made  .were  not  released  from 
their  liability.  Jane  Kirwan,  Ad- 
vumttratrix  of  Antony  Kirwan,  v» 
CicmctU  Kirwtui,  MaWiew  Kirwan, 
and  Nichokui  TuUc  Kiman,  E. 
1834.  491 

A  solvent  partner  may  sue  out  a  writ 
in  the  pam^  of  bi^  copartner,  or, 
if  bankrupt,  in  the  names  of  his 
assignees,  tts  vf^W  as  his  own,  in** 
order  to  recover  a  debt  due  to  the 
psLTtnenhlp*  'JFMiehtad  suing  with 
Darning  and  oUierSt  assifrnecs  of 
Greenwood,  a  Banhrupt,  v.  Hughes 
and  another,  M.  1833.  9^3 

The    plaintiff  and    defSmdant    had 

VOL.  IV.  - 


worked  a  coal-pit  in  partnership 
till  it  was  exhausted,  when  plain- 
tiff said  he  would  join  in  no  more 
coal-pits,  and  defendant  said  he 
should  work  another  whether  plain- 
tifFjoined  him  or  not.  The  mate- 
rials and  utensils  belonginjs^  to  the 
mine  were  valued,  and  each  party 
was  to  take  an  article  by  turns, 
according  to  that  valuation,  till 
the  whole  was  divided.  The  va- 
luation was  made,  and  it  was  sub- 
sequently agreed  that  the  defend- 
ant should  take  the  whole  a|  the 
valuation,  and  he  took  possession 
of  them.  Jackson  v.  Stopkefdj  H. 
1834.  330 

The  other  partnership  debts  and 
credits  remained  unsettled:  Held, 
that  this  was  a  transaction,  so  se- 
parate and  distinct  from  the  gene- 
ral accounts,  that  the  plaintiff 
might  sue  for  his  moiety  of  the 
value  of  the  materials  and  utensils 
before  the  final  settlement  of  the 
partnership  accounts.    S,  C 

A  valuation  made  for  the  infor- 
mation of  parties,  and  not  binding 
on  them,  is  not  made  liable  to  an 
appraisement  stamp,  by  56  G.  3. 
c.  184.  Sched.  Part.  I.  tit.  Ap- 
fyraisement,  though  an  amement 
is  afterwards  founded  on  it«   S,  C. 

Ibid. 

PAYMENT 

To  apprentice  in  his  master's  count- 
ing-house will  bind  the  master  if 
made  in  the  usual  course  of  mer- 
cantile business,  and  in  discliarge 
of  a  commercial  debt  \  but  such  a 
payment  of  money,  if  made  to  him  - 
on  another  account,  as  <•  g»  by  a 
stakeholder  of  a  sum  to  be  depo- 
sited with  him,  will  not.  Saun^ 
dergon  v.  Bell,  H.  1834.  244 

Plea  of,  see  Account  stated. 

PAYMENT  INTO  COURT. 

Payment  of  money  into  Court  on  a 
declaration  in  assumpsit  containing 
4  b 
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special  and  common  counts  founded 
on  a  variety  of  dealings  between 
the  parties,  cannot  be  applied  by 
the  plaintiff  to  any  particular  count 
only,  but  the  defeiidant  may  so 
apply  it  to  the  damage  therein 
stated  to  have  been  incurred. 
Drake  v.  Lewifi,  T.  18.34.         730 

Where  payment  into  Court  was 
made  generally  on  a  declaration 
containing  one  count  charging  the 
defendant  for  the  produce  of  sales 
as  factor  on  a  del  credere  commis- 
sion, and  another  charging  him 
with  having  negligently  sold  plain- 
tiff's flour  to  an  insolvent  person  ; 
the  defendant,  in  order  to  show 
the  transaction  in  question  to  be 
one  which  was  not  admitted  by 
the  payment  into  Court  on  the 
first  count,  gave  letters  in  evidence 
to  show  that  the  plaintiff  had  ad- 
mitted the  sale  in  question  to  be 
his  own  affair,  and  not  guarantied 
by  the  defendant.  The  jury  found 
a  verdict  for  the  defendant,  and 
the  Court  did  not  disturb  it,  on 
the  ground  that  this  evidence  was 
improperly  received.     S,  C. 

An  authority  to  proceed  in  an 
action  to  recover  a  debt  due  from 
a  party,  does  not  sanction  opposing 
bis  discharge  in  the  insolvent 
debtors'  court.     S.  C. 

A  master  of  a  ship  sued  four  defend- 
ants in  indebitatus  assumpsit,  for 
wages  and  money  paid.  All  four 
paid  money  into  Court.  At  the 
trial  the  plaintiff  proved  an  agree- 
ment written  by  JV.  one  of  the 
defendants,  signed  A.  W,  and  Co., 
by  which  the  plaintiff  was  engaged 
as  master  of  a  ship  for  a  voyage 
of  three  years  certain,  at  yearly 
wages.  He  proved  that  he  served 
accordingly,  and  then  put  in  the 
rule  to  pay  a  sum  into  Court  not 
amounting  to  one  year's  wages. 
The  defendants  liavinj^  objected 
that  the  plaintiff  must  be  nonsuited 
for  want  of  proving  all  the  defend- 


ants to  be  liaible,  showed  di^  oi 
of  them  was  neither  a  memb^  < 
the  firm  oiji.  W.  and  Co.,  or  i 
owner  of  the  ship^iich  the  plaii 
tiff  cotnmanded.  They  t!ien  pri 
duced  the  ship's  aceounti  renden 
to  them  by  the  plaintiff,  in  whk 
they  sought  to  set  off*  against  b 
demand  the  items  with  wfiieh  I 
had  credited  them,  and  to  prevei 
him  fh)m  recorering  agalttst  thti 
as  for  money  paid  on  acromfit  < 
the  ship,  certaih  medicar  and  othi 
disbnrsemeftts  there  charged  i 
the  ship.  Held,  th&t,  tkilder  tl 
circumstances,  the  whole  demar 
of  the  plaintiff,  though  connstir 
of  distinct  items,  was  refoabte  \ 
one  contriict,  and  that  con» 
qucntly  payment  of  mohey  ini 
court  by  the  four  dcfimdan 
being  referable  to  that  contra 
only,  admitted  it  to  be  made  I 
the  four  defendants,  so  as  to  hi] 
der  them  fVom  setting  up  as  a  di 
fence,  that  one  of  them  was  ni 
party  to  it.  Ravenscrrift  v.  Wit 
and  three  others,  T.  1 834.         7^ 

PENAL  ACTION. 

A  new  trial  will  be  ordetied  af^er 
verdict  for  the  defendant  in  a  p 
nal  action,  if  the  jury  fhid  the 
verdict  against  all  the  evidence 
a  cause  on  a  misapprehension 
the  law,  whether  arising  from  the 
own  mistake  Or  the  misdirectii 
of  a  judge.  Gregory  r.  Tiiffi/ 
1834.  81 

PLEADING. 
See  Practice  (Signing  Ju^^miHtJ)- 

LlBGL.«-iSliA«|IER.-r?WAr. 

Where  an  administrator,  b^hig  und 
terms  to  plead  issnably,  plnids  ii 
consistent  pleas,  c,  g,  plene  adm 
nistravit  and  his  bankruptcy,  tl 
plaintiff  may  sign  judcment  as  f 
want  of  a  plea.  »Srr7<»,  ExetvU 
V.   Bradshawy   Adminintratw^    } 

1  8l;3.  I 
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Where  the  first  count  of  a  declara- 
tion waa  agauist  the  defendant 
as  acceptor  of  a  bill  of  exchange, 
stating  a  promise  to  pay  the  bill 
without  any  breach,  and  was  fol- 
lowed by  a  count  for  money  lent, 
money  paid,  &c.  with  a  promise  to 
pay  limited  to  the  latter  sums,  the 
breach  is  good  if  it  goes  on  to 
state  that  he  has  disregarded  his 
promise,  and  hath  not  paid  the 
said  monies  to  the  plaintiff*.  Tur- 
ner T.  Denman,  H.  1834.  313 

Where  by  any  statute  made  before  3 
&  4  Jrill.  4.  c.  42.  a  defendant  had 
a  right  to  give  special  matter  in 
evidence  under  the  general  issue, 
that  right  is  reserved  to  him  by 
section  1.  of  the  last-mentioned 
act;  but  since  Reg.  Gen.  Hil.  4 
tt'^ilL  4.,  he  cannot  plead  the  ge- 
neral issue,  and  also  a  special  pica 
of  justification.  Neale  v.  Maciccn' 
sie,  T.  1834.  C70 

Where  a  declaration  alleged  the  de- 
fendant to  be  indebted  to  the 
plaintiff  in  a  certain  sum  for  work 
and  labour,  without  laying  any 
promise  to  pay  it,  and  then  under 
a  *  whereas  also,'  proceeded  to 
state  him  to  be  indebted  to  plain- 
tiflT  in  several  other  sums  for  goods 
sold  and  delivered,  &c.  concluding 
that  the  defendant  had  promised 
to  pay  the  said  last-mentioned  se- 
veral monies  respectively  to  tlie 
plaintiff  on  request : — Held  bad 
on  demurrer  for  want  of  promise 
in  the  f^rst  count,  which  was  not 
referred  to  by  the  word  "  last- 
mentioned"  in  the  second  count. 
Harding  v.  Hibel,  H.  1834.      314 

In  debt  on  a  bail-bond,  it  is  not  a 
sufficient  defence  to  plead  that  no 
affidavit  of  debt  was  filed  in  the 
action  against  the  principal,  pur- 
suant to  12  Geo.  1.  c.  29.  s.  2, 
KnonfleSf  Aiuignee  of  Wilson  and 
Harmcr^  Sheriffs  of  London^  v. 
5/^en«,E.  1834.  lOlG 

Semble^  that  to  raise  the  ques- 


tion on  that  act,  whether  the  entire 
absence  of  such  an  affidavit  ia  a 
defence  to  an  action  on  a  bail-bond, 
it  should  be  pleaded  that  no  such 
affidavit  was  jnade*  The  plea 
must  conclude  with  a  verification 
or  to  the  country.     S.  C* 

'Regulce  Generales. 

As  to  pleading,  Hil.   T.  4  W.  4. 

vii. — xvi. 

In  scire  facias  on  a  recognizance  of 
bail,  the  plaintiff  stated  by  way  of 
memorandum,  at  the  head  of  the 
matter  intended  to  be  a  declara- 
tion, tliat  he  brought  in  his  hill  in  a 
plea  of  debt  on  a  recognisance, 
the  tenor  of  which  Inll  follows  in 
these  words,  to  wit :  *  Middlesex, 
to  wit.  Be  it  remembered  &c.' 
stating  the  two  writs  of  sci.  fa.,  the 
first  of  which  recited  the  judgment 
against  the  party  bailed.  Plea, 
no  ca.  sa.  against  the  principal. 
Replication  set  forth  ca.  sa.,  and 
stated  to  be  durected  to  and  re- 
turned by  the  sheriffs  of  London. 
Rejoinder,  that  the  original  action 
was  brought  and  the  venue  laid  in 
Middlesex,  and  not  in  London, 
Surrejoinder  raised  an  issue  that 
the  original  action  was  brought, 
and  the  venue  therein  laid  in  Zon- 
don,  concluding  with  a  verification. 
Special  demurrer  thereto,  assign- 
ing for  cause  that  it  should  have 
concluded  to  the  country:  Held, 
that  the  surrejoinder  was  good,  as 
it  did  not  necessarily  follow  diat 
the  action  must  be  said  to  be 
brought  in  the  county  where  the 
venue  was  originally  laid,  for  by 
change  of  venue  the  proceedings 
in  the  action  may  have  been  else- 
where; and  2dly,  that  the  com- 
mencement of  the  declaration  im- 
properly stated  that  a  bill  was 
brought  in  Sec.  might  be  rejected 
as  surplusage,  after  pleading  over 
to  it,  as  the  objection  had  not  been 
taken  on  specnal  demurrer  to  the 

4b2 
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declaration.  Darling  v.  Curncji 
M.  1834.  1 

A  party  who  deimirs  specially  to 
luluL'nncnt  pleailinf;,  c.  g.  a.  sur 
lejoindcr,  may,  on  the  grncii 
words  of  the  demurrer,  object  to 
previous  pleading',  c.  g.  the  dccla 
ration,  though  tic  lias  pleaded  ovc 
to  it,  if  the  objection  is  duly  state 
on  the  rnaritin  of  the  deniurrc 
book.  See  Reg.  Gcii.  Ilil.  18^] 
No.  2.  p.  i.  5.  C. 

Where  work  was  not  duly  p«rforinc 
according  to  a  special  contrac 
and  there  is  a  comiuon  count  fi 
work,  labour,  and  materials,  i 
well  as  a  special  count,  the  dcfoni! 
ant  may  prove  the  inferiority  < 
the  work  and  niatcriab,  and  tl 
plainiilT  will  only  he  entitled  t 
recover  on  the  comtnon  count  fi: 
to  much  aa  the  work,  labour,  an 
materials  arc  worth.     CAtippel  i 

iikks,  yi.  ia33.  4 

Aaaumpait.  The  first  count  state 
iliatplaintifrhadlan-rullydistratne 
for  J.)0/.  due  for  rent  on  tlic  ei 
fecis  of  anv  I.,,  against  ivhoin 
fiat  h:ul  issued,  and  of  whose  c: 
late  defendant  claimed  to  be  n> 
si)p)ee,  and  had  ]<ut  a  person  i 
pusKcssion  tlicroof;  and  that  i 
consideration  tliat  plaintiff,  ai  rt 
qucdt  of  defendant,  wonld  niil 
draw  tlie  said  jierson  so  put  ini 
possession,  delendaiit  claiming  I 
Ite  assignee  as  aforesaid,  iinderioo 
that  the  said  sum  should  he  i>ai 
to  tlie  plaintiU'oul  of  the  produt 
of  ihe  sale  of  the  s.inie  cli'eci 
Averments,  tliatplaiutitl' did  witt 
draw  the  jiersun  from  jiossessioi 
and  that  delendant  took  posse: 
sbtw ;  but  though  a  reasonable  titr 
fur  sale  of  the  effects  and  for  huc 
IMvmcntshad  elapsed,  did  notju 
tlio  said  sum  tn  tlie  plaintiff. 

riea,  that    before    defendrint 
promise  woji  madci  a  fiat  in  lianl 
was  issued  a;;aiiist  L.,  ui 
liich  L,  was  found  a  banl 


,upicy 
der  wh 


'liec^DlNG  c'ABES. 


iMMsU'in  lamljoiB;  fbn  ifent  int  nr- 

-<«ir)K  ted  on  general  demtinffr. 

■■■■■  'lf'«.TJe)l  allege  that  the  plamtHT 

heM  as  tmmttothe  HetendUM 

ttndsr-b  demiM,  aiid  >lie  pifiinfjif 

repBeigenarallJr,  the  law  presumes 

tliit  cbe  Tdve^sMti  is  in  the  land- 

.  lord^iMl  that  therelforG  lie  Iras  a 

rigbt'to.  dtstniA.    Any  qnieBiion 

«s   to.Mhft' 'lanQlovd'e    revenittn 

dliould  be  Taised  <on  a  special  \k- 

liptinkiorW'      Hpoivr  V,  ■A'oe  en>d 

«ito(Aflr,Ti'il8S+..  77C 

BjilexcoutorsJ'  Jtna-'r.RoberU.     48 

Ia«landeh'.  Sec  StAtnlBK. 

On  biUBt&n' :  8ec'Brr,ts  Attn  Notes. 

CbtuHuotion  oF   the    terms  "  sup- 

'psfe(V''''*Bl)cge«)^"  and  "ifany." 

^LiiME  ADMINiaritAVIT/' 

■""■■''■    Si»  E-XEcuTdRg.", ' 
■     PLURJES. 

'■"■■■■  '■    ■SeeWRit:; 

POLICY  OF  INSURANCE. 
A  'snip's  policy  of  pssucanec  con- 
tained' a  memorandum  in  the 
tnargin, '  that  (lie  <i3i(l  sliip  was 
"  warranted  iipl  to  sail  for  Brilith 
'Ni'rth'Amcrica  nfter  \5l}\  August, 
1831;"  On  t(iat  day  she  was  in 
dock  at  DuhUfl  ready  for  ttca,  .and 

'li'avii^'  cleared  for  Quchec,  was 
h&iilea  out  of 'flock  into  the  Liffeij 
as'onrly  in  tlie  afternoon  as  ilie 

'  y!d4  pcf milted.  The  ivind  blowing 
sprung' and  ilirectly  up  the  river, 

'she  could  not  set  a  sail,  but  was 
iWrM,  '!n»n  i'Tjoiit  half  a  mile, 

|WRch'  ihc  tide  falling  she  took 
Ith'^  ffi'ound.     The  r^iaster  knij^v  at 

■'niC'Hnlfc'"o/'leavi^'g  1%'d^eU  ih&t 

.tU(!''phlp  tiiulff  ^'otcct  'vf  v^a  tliat 

I'^flJy.  "ahe  waa'wiirpeda  little  f»r- 
tner  next  day,  took  the  ground  > 
agtiCii' '  when  '  the  tide  f^ll,  being 
ktill  ten  miles  from  tlie  harbour's 
hiouth.  On  the  17th,  the  wind  { 
Karing  changed)  she  set  her  sails 


and  f^t  to  sea.  CocAran',  jOfouiu- 
Iratrix,  V.  Fisher,  E,  1834.  ia4 
■  Held,  that  if  at  the  time  'of 
breaking  ground  in  the  harbour, 
and  going  down  tlie  river  on  the 
IStb,  the  captain  acted  bdi]&  fide 
with  intent  to  pnt  hiraself  nl'a 
Iriorb  fW6nrable  posiiioii  tii"j/to- 
ceed  on  hia  voyage,  the  wart-ality 
rtas  satislied,  even  though  hb  had 
liUo  intended  ta  cdrnply  wRh  jrta 
terms ;  but  that  if  he  to  in6Ve4, 
the  ship  not  in  order  to  get!"a' 
better  position,  bnt  with 'ttie  l^le 
object  of  keeping  within  the  Ittler 
of  the  warranty,  it  had  not' been 
complied  with.  This  alternative 
'not  having  been  put  to  the  ju*y, 
a  new  trid  was  ordeied.     S.  Cl 

,  POOR-RATE. 

An  fncrtiased  jtoor-r; 


appeal  against  it  was  cntertdt  . 
the  next  sessions  and  there  rein- 
ed,  btit  no  notice  in  writkig  of 
that  appeal  was  given  to  the  orer- 
8eersunder41  O.  5.(U.  K.)c.2S. 
s.  3.     Before  the  hearing  of  the  ' 
appeal  the  overseers  distrained  for 
the  increased  rate ;    the  amotmt 
was  paid  under  protest,  and  pew- 
session  of  the  distress  was  there- 
upon relinquished.     The  rate  WBs 
afterwards  reduced  by  order  oFses- 
.    sicms,  in  consequence  of  a  decisibn 
:    of  the  King's  Bench.      An  abtion 
having  been  bronght  hy  the  rate- 
payers against  a  person  who  was 
overseer  at  the  time  of  the  (HBtrefs, 
:    to  recover  the  surplus  as  tat  to 
;    much  money  had  and  received  by 
'    him  to  their  use:  Held,  (hat  bo 
I   HUfit^bfitppeal'hvrib^btJexi^Ten 
i  '10  the'^oVeriJeei'si  pitrsitant  to  the 
I    statntt,  the  aeiion  would  flot  lie. 
:    Pritsan'^.  WrAhn,  E.  18S4,  916 


POSSESSION. 

Keeping,  fbr  daughti 
nmci;  r.  Marthalt. 


See  €ta- 
1*7 
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INDEX  to  THE 


POST  OFFICE. 

Sec  Libel. 

POWER. 

By  a  leasing  power  in  a  marriage 
settlement,  dated  SthJugustf  1777, 
power  was  reserved  to  tne  persons 
m  actual  possession,  by  virtue  of 
its  limitations,  to  lease  any  part  of 
tlie  lands  thereby  settled  in  strict 
settlement  *'  for  one,  two,  or  three 
life  or  lives,  or  any  term  or  number 
of  years  not  exceeding  twenty-one, 
so  ai  upon  all  and  every  such 
lease  or  lei^s  there  should  he  rc^ 
served  and  continued  payable,  dur- 
ing the  respective  continuance  of 
such  lease  and  leases,  btf  half- 
yearly  payments^  the  best  and  most 
improved  yearly  rents  that  could  be 
reasonably  had  or  obtained,  with- 
out taking  any  sum  or  sums  of 
money  or  other  thing  by  way  of 
fine  or  income  for  the  same/'  By 
lease  of  11th  January^  \78fi,  the 
tenant  for  life  of  the  settled  pro- 
perty (one  of  the  creators  of  the 
power)  demised  a  part  of  it  to 
nold  from  the  4th  JaniMry  pre- 
ceding for  three  lives,  reddendum 
the  yearly  rent  or  sum  of  3\l.  lO^., 
at  or  upon  the  two  most  usual 
feasts  or  days  of  payment  in  the 
year,  viz.  the  feast  of  St,  Philip 
and  St.  James  the  Apostles  (1st 
May\  and  St,  Michael  the  Arch- 
angel (29th  September) y  by  even 
and  equal  portions  ;  the  first  pay- 
ment to  be  made  on  the  feast  of 
St,  PhiUpand  St,  James  the  Apostles, 
next  ensuing  the  date  of  the  lease : 
Held,  first,  that  the  lease  was  void, 
the  power  not  having  been  duly 
executed  by  reserving  the  rent  at 
half-yearly  periods ;  —  secondly, 
that  old  leases  of  other  lands  in 
the  neighbourhood  were  not  ad- 
missible to  show  the  above  feast 
days  to  be  the  usual  half-yearly 
days  of  payment  in  that  country. 


Doe  ondemises  of  Harries  ^  etkert 
y.  Morse,  H.  1834.  18; 

PRACTICE 

Of  court  distinguished  from  course 
directed  by  statute  2  W.  4.  c.  39 

{Allomey,') 

The  construction  of  Reg.  Gen.  M 
1  W,  4.  No.  8.  (ante.  Vol.  T.  p 
160,)  is,  that  an  attorney  residing 
out  of  London^  WeHminster,  oi 
SohUhwark,  but  within  ten  miles 
must  enter  in  the  book  at  the  of 
fice  of  the  clerk  of  the  pleas,  sodm 
proper  place,  within  one  mile  o 
that  office,  where  notices  &c.  ma} 
be  served.  Blackburn  v.  Peat,  M 
1833.  ^    ^  3i 

Pleadings  are  within  that  rule. 

{Capias,) 

If  a  capias  does  not  state  the  re- 
sidence of  the  defendant,  pursu- 
ant to  2  Will,  4.  c.  39.  Sdied. 
No.  4.  it  will  be  set  aside  for  irre- 
gularity, with  all  subsequent  pro- 
ceedings, notwithstanding  iteg. 
Gen.  Mich,  3  Will,  4.  No.  10. 
Price  V.  lluxley,  M.  1 833.        68 

{Cognovit,) 

The  directions  of  Ileg.  Gen.  //'/ 
%  W,  4.  No.  7^\  should  be  strictly 
complied  with.  Therefore  when 
a  cognovit  or  warrant  of  attorney 
is  executed  by  a  defendant  who  is 
in  custody  on  mesne  process,  the 
attendance  of  an  attorney  wlu)  Iiati 
been  requested  to  attest  the  exe- 
cution by  the  clerk  to  the  defend- 
ant's attorney,  will  not  suffice, 
though  the  defendant  make  no  ob- 
jection at  the  time ;  for  he  is  noi 
named  by  nor  does  he  attend  al 
the  defendant's  requeat.  Ftsher  v 
Papanicolas,  M.  1833,  4^ 

SemblCf  that  the  attomev  tat  th< 
defendant  who  8u^«crtb^biaoiun< 
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a9  a  witness  to  tbe  exccutioo  of 
the  cognovit,  should  iu  writing 
thereon  declare  himself  to  be  at- 
torney for  (the  defendant,  and  that 
he  subscribes  as  such  pursuant  to 
the  rule.     S.  C. 

{Direction  of  Writ  of  Summons,) 
Directed  to  the  sherifli  of  Middlesex 
.is  bad,  and  will  be  set  aside  with 
costs.    Bar'ker  v.  Weedon,  T.  1834. 

860 

See  Variance, 

{Indorsement  on  Writ  of  Summons.) 

A  stack  of  hay  standing  on  the  dc- 
.  fepdant*8  premises  was  sold  by 
him  to  the  plaintiff,  who  was  to 
;  take  it  away  by  a  fixed  day.  Be- 
fore the  time  arrived,  the  defend- 
st^fs  landlord  distrained  it  for 
rent:  Held,  that  the  amount  of 
debt  and  costs  need  not  be  in- 
dorsed on  the  writ  of  summons,  as 
the  caqse  of  action  was  partly  for 
the  loss  of  the  right  to  keep  the 
bay  on  the  ground.  Perry  v. 
PaUhett,  T.  183ilf.  725 

{Amending  Wrk  of  Summons.) 

No  am<jndment  of  a  writ  of  summons 
will  be  permitted  except  in  a  case 
where  the  plaintifTs  demand  would 
otherwise  be  barred  by  the  statute 
of  limitations.  Lakin  and  two 
others,  Executors  of  Watson,  v. 
Massie,  T.  1834.  837 

(Making  up  Issue,) 

The  declaration  was  delivered  in  Mi- 
chaelmas vacation,  as  oi  Michael- 
mas term;  and  the  plea,  entitled 
on  11th  January,  was  delivered  as 
of  that  day  (being  the  first  day  of 
Hilary  term).  The  issue  was  made 
Up  and  delivered  as  o^  Michaelmas 
term.  The  Court  refused  a  motion 
to  set  it  aside,  for  not  being  made 
tip  of  Hilary  term ;  as  the  plea 
might  have  been  delivered  before 
the  sittihg  of  the  Court  on  llth 

'  '9amtafy'i  ^^  ^*^  datitages  appeared 


from  the  issue  being  entered  of 
Michcu'bnas,  Dickenson  v.  Rey- 
nolds, H.  1834.  S74 

(Notice  of  Inquiry,) 

Notice  of  inquiry  may  be  stuck  up 
in  the  ofiSce  of  pleas,  and  a  copy 
left  at  defendant's  last  place  of  re- 
sidence, by  leave  of  the  Court, 
where  the  defendant  had  never 
been  found  to  be  served  with  the 
previous  proceedings,  and  the  per- 
sons resident  at  her  last  place  of 
residence  refused  to  say  where  she 
now  resides.  Wats(m  v.  DelcroiXf 
Executrix,  H.  1834.  S66 

(Personal  Service.) 

See  Writ. 

(Plaintiff  suing  in  Person.) 

If  a  plaintiff  living  in  a  place  not 
"  within  any  city,  town,  parish,  or 
hamlet,"  (c.  g.  Gray's  /«»,)  and 
suing  in  person,  describe  himself 
as  of  the  extra-parochial  place,  it 
is  sufficient  under  the  uniformity 
of  process  act,  2  Will.  4.  c.  39. 
s.  12.  King  V.  MonkhousCf  H. 
1834.  234 

(Rejoining  gratis  and  Joinder  in 
Demurrer.) 

A  defendant  being  under  terms  to 
*'  rejoin  gratis,"  need  not  join  in 
demurrer  within  twenty-four  hours 
after  demand  of  joinder  in  de- 
murrer.    Jones  V.  Keyi  H.  1834. 

238 
(Rule  to  compute,) 

If  several  defendants,  sued  on  their 
joint  promissory  note,  suffer  judg- 
ment by  default,  it  is  sufficient  to 
serve  one  with  the  rule  to  com- 
pute. Figgins  V.  Ward  and  two 
others,  H.  1834.  282 

(Security  for  Costs.) 

Security  for  costs  will  not  be  re- 
quired where  the  plaintiff,  being 
in  indigent  circumstances,  sues  qui 


tarn  ill  several  actions,  Imh  hiotV 
)n-la»  beinj;  uttoniuy  in  tli 
Grtgorff,  ^ui  tnw,  v.  Jilriifffi', 
16Ut. 
Where  in  an  action  by  u  forpigi 
•euurity  has  been  )^ven  for  cc 
in  an  aiuomit  uftiTwards  niiicli 
ceeded  by  tbu  deti-aUaiit's  c 
BctuiiUy  incurred  uii  ihv  iriul, 
tou  lattt  for  liiiii  to  move  for 
tbet  security  for  costs  alter  a  r 
it  and  pending  a  rule  for  a  ' 
Meonw.Funi' 


trial. 


:fl/,H.ll 


Where  a  pltuntifl*  bccomcti  banki 
before  thf  trial  of  a  cause,  the 
/endant  cannot  apply  for  arcu 
for  costs  till  he  has  ascertai 
tJiat  die  assignees  have  rcsolvci 
proceed  witli  tlic  miction.  If'al 
sluav  V.  Mardiull  and  another 

A  plaiiitill'  declared  in  tinii 
((O  to  trial  at  tliu  sittings  in 
duulman  term,  had  not  itvo  on 
for  tiiiiv  to  plead  been  obtaii 
As  tlic  "  usual  terms"  ncre 
poHcil,  viz.  inter  alia,  the  uccej;! 
Kbort  notice  of  trial,  ilie  plaii 
might  still  have  ^onc  to  trial 
the  sittings  afWr  that  term, 
did  not.  On  the  I<JtIi  Jeiiuarj 
appeared  in  the  Gusctte  ai 
bankrupt,  aiiil  on  the  ^'Utli 
issue  was  delivered:  Held,  i 
an  application  for  security  for  o 
from  the  assignees,  made  on 
^lat  Jan.  was  in  time.     <S'.  C. 

{Irrcgularily — Sigawg  Jniigmen. 

A  defendant  wlm  had  obtained  t 
to  plead,  and  ofternards  an  or 
for  particulara  of  plaintifT's 
mand,  delivered  a  plea  not  sigi 
by  Gonnscl,  though  concluding  v 
a  verification  three  days  before 
time  for  pleading  expired.     1 

filaintiff  treatcil  tlic  plea  as  a  i; 
ity,  and  signed  judgnieni  bei 
that  on  ivhtch  the  time  for  pie 
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Qen.  nU.  itV,*.  No.  2.     Cnif 
teell  V.  Critp,  E.  1834.  901 

PRIVILEGE. 

6ee  AvBAMADOB. 
In  an  action  on  tlic  case  against  a 
party  for  causinz  the  aRest  of  a 
person  privileged  from  arrest  (e.  a- 
3  witness  attending  on  his  sub- 
poena, or  a  practising  attorney,) 
thereby  putting  him  to  the  expense 
of  Ending  bail  and  procuring  his 
discharge  by  order  of  a  judge,  the 
plaintiff' lutist  show  that  bis  im- 
prisonment at  the  particubr  time 
m  question  took  place  by  some  act 
df  the  defendant,  and  that  he 
knew  or  recognized  the  circun>- 
staoces  accompanying  it,  and  also 
^ncW  that  the  ^rtv  arrested  was 
privileged  at  ^hat  tine.  Slokti  v. 
H^KiU,  geni:,  Side  Clerk,  ^c.  T. 
1834.  785 

Whether  such  an  action  is  raain- 
iaintkbUijutere.     S.  C. 

Xhe  offices  of  the  sworn  and  side 
clerics  of  the  Exchequer  are  not 
»VoIishcd  by  stats.  1  mil.  4.  c.  70. 
or  2&3  Wlfl.i.  c.llO;  but  as  the 
sworn  clerks  are  thereby  disqua- 
lified from  acting  as  practitioners, 
the  side  clerks  can  no  longer  sue 
in  their  names,  though  they  may 
still  practise  there  as  attornies 
without  being  admitted  as  snch. 
S.C. 

PROBATE  DUTY. 

Af.  S.  by  will  bequeathed  certain 
stock  in  the  fiinds  to  trustees  to 
stand  pttsaesaed  tberoof  on  such 
trusts  and  for  such  purposes,  and 
subject  to  such  powers  and  decla- 
ruiocui,  as  J.  5.  by  deed,  with  or 
witlwut  power  of  revocation  and 
ncfw  appoiDtment  or  by  will  should 
appoint;  and  in  demult  of  ap- 
pcHntment,  in  trust  to  pay  /.  S. 
the  dividendi  for  life,  and  after 
ber'deoMn  to  divide  tba  priaoi^ 


anrang  her  cbiidreii  then  living. 
Ailer  the  testator's  death,  J,  8. 
duly  executed  a  deed  according  to 
the  form  prescribed  by  the  will, 
by  which  deed,  after  reciting  her 
desire  to  execute  the  power  vested 
in  her  by  the  wit)  erf  M.  S.,  she 
directed  the  trnstees  to  tniwf^ 
the  fund  to  herself  and  a  new 
trustee,  upon  such  trusts,  ior  such 
purposes,  and  subject  to  such 
powers  &c.,  as  she  should  by  any 
deed,  with  or  withmit  power  of 
revocation  and  new  appointment, 
or  by  her  last  will,  direct  and  ap- 
point; with  certain  limitations  over 
m  default  of  appointment,  similar 
to  those  contained  in  the  will. 
Under  tiiis  deed  the  stock  waa 
transferred  into  her  own  name  and 
that  of  her  co-tmstee.  After- 
wards J.  S.,  by  will  made  by  virtue 
and  in  execution  of  the  iHt-men* 
tioned  power  reaerved  to  her  by 
that  deed,  and  of  all  other  powers, 
appointed  the  stodc  to  be  trans- 
ferred to  certain  perrons,  in  trun 
that  it  might  be  ctmsolidated  witft 
and  become  pan  of  her  residuary 
personal  estate,  and  follow  the  dis- 
positions [hereof  thereinafter  con- 
tained :  Held,  that  the  deed  exe- 
cuted by  J.  S.  being  mi  exercise  of 
the  power  given  her  by  the  original 
will,  the  property  became  her  per- 
sonal estate  in  which  she  tad  s 
beneficial  interest,  and  was  as  anch 
liable  to  her  debts,  and  therefore 
that  it  was  liable  to  the  payment 
of  probate  duty  imder  56  Geo.  9. 
c.  184.  s.  3S.  Attoruey-GeMTol  v. 
Staff  and  another,  M.  1899.  14 
Probate  duty  is  not  payable  nnder 
55  Geo.  9.  e.  184,  in  respect  of 
persona]  assets  of  an  Engtiih  tes- 
tator domiciled  and  dying  in  f  nf  ■> 
iand,  which  being  loctuly  situate  m 
a  foreign  country  at  the  time  of 
his  death  were  not  bronght  hither 
till  after  that  event  by  his  exs- 
cnton,  though  they  had  obt^ned 


an  Engl'mh  probate  in  respect 
\\\i  penonalty  Hituatc  in  Jiugtt 
auil  procGudcd  by  virtue  c?  I 
prubulc  to  collect  olid  odmini: 
m  tins  cuuntiy  the  nhnle  of 
asictt.  Sir  Ifill'utia  Iforne,  i 
his  Majfitg'i  AttOTnev-tlent 
Appellant :  and  It'tii,  itopf,  Ja 
HooH,  and  Jamet  lirierlij, 
$potidcuU,  Doni.  Proc.  T.  183- 


Service  of  copy   of,  varying  fi 
original.     Sec  VAKiANt£.— Wi 

QCANTLM  MERUIT. 
See  Plbadin'u. 

REGl'L-i:  CENIIRALES. 
Keg.  Gen.  Mil.  11  &  IJ  Car.  A 
r.  4 

Euter,  4  G.  'Z 

Hil.  iii  &  il  (!.  S*       1( 

K.  B.  nil.  8  a.  a 

Hil.  Jll  fy.  a 

Easter,  J  it.  1, 

Mich.  1  IW  4.  No.  8 

llil.  1  »".  4.  So.G 

-^ Mich,  i  iV.  1.  No.  ii. 

Hii.  '  ;i".  1.  No.  viii.  ■ 

-i  tt\  I.  No.  17 

S  i\'.  i.  No!  I'J 

r.'  jr.  i.  No.  «7 

i  W.i.So.Vi 

-J.  fy.  -I.  No.  74 

i  n:  1.  No.  m 

.  1.  No.  lu7 


-Trin.  ISJl 

-ilil.  d  »".4.  No.ii. 

J  W.  4. 

-  Mich,  a  »'.  1  No.  V. 

A  ir.  1.  No.  U 

J  ir.  4.  No.  10 

.  J  »I'.  l.No.  10 

3  J(".4.Na.  la 

a  H".  4.  No.  15 

-  Uil.  4  H'.  4.  No.  5 


PEKBDIMO  CASXB. 


•enre  on  board  the*  ship  Realist,  . 
"  bound  ftom  the  port  of  London 
lo  the  Sakth  Stkt  to  procure  a 
'Mrgo  of  sperm  oil,  am)  to  return 
theravilh  to  the  port  of  Londrm, 
^wfaereithc  voyage  was  to  einl." 
lofllead  of  wages  be  wat  to  receive 
a  certain  share  of  the  net  pro- 
ceeds of  tbe  cargo;  and  it  was 
stipulated  that  no  oae  of  the  crew 
should  "  demand  or  be  entitled  to 
hia  •hare  of  the  net  proceed*  of 
the  said  cargo  until  the  arrival  of 
the  vtd  abjp  oi  vessel  ai  London, 
and  her  cargo  should  be  there  sold 
and  delivered,  and  the  money  for 
the  same  a^tu^llg  reetived  by  the 
owner.  Jetse,  jldminiitrator  of 
Jaie,  deceated,  T.  Rov  md  auoiher, 
EtecutoTM  ^  Smith,  T.  1834.  6£G 
A  cargo  nas  proeDred,  tbe  ship 
■ras  afterwards  condemned  in  a 
fbretgn  port,  and  the  mariner  ac- 
companied part  of  the  cargo  on 
its  homeward  voyage  (it  having 
been  shipped  into  aftoiher  vessel, 
Ihe  Alexander,)  but  died  at  sea. 
Held,  that  "  witi/ "  in  the  above 
articles  is  a  word  of  limilation  of 
tbe  mariner's  right  to  wages,  and 
not  of  postponement  of  payment 
of  them  merely;  and  consequently 
that  as  the  ship  did  not  return  to 
Lmdan,  tbe  administrator  of  the 
mariner  was  not  entitletl  to  recover 
bis  D5lh  share  of  the  net  proceeds 
of  the  Royalist's  cargo,  but  only 
to  recover  a  quantum  meruit  for 
his  services  on  board  the  Alex- 
ander.    S.  C. 

SECURITY  FOR  COSTS. 
See  Peactice,  {Securilj/ /or  Cotli.) 

SEEJEANT-AT-MACE.    700 
See  Escape. 

SEBVAlilT. 
8m  WAUum> 


SERVICE. 

Of  copy  of  process  under  practice 
of  court.  994 

SET-OFF. 

Where  any  plea  is  pleaded  betijes 
the  general  issue,  a  notiqe  of  Kt- 
off  will  not  enable  the  defendant  . 
to  give  in  evidence  the  iqptteis  of 
his  set-off  under  3  Geo.  2.  c.  XS. 
s.  ]S.  without  pleading  it.  Dtm- 
can  v.  Orant,T.  1894.  816 

But  scG  now  R.  G.  H.  4  IF.  4, 
FLi:Ai>iMas,  &c..  No.  I.  R^.  3. 
this  Vol.  p.  XV. 

Plea  of.     Sec  AccoUMi  statio. 

SHERIFF. 

Sec  EscAPB, — Weit  of  Trial. 
Sending  notes  of  trial.   See  Tmal, 

Writ  of. 

Discharging  deftmdant  in  cxecUtiwi. 

907.  910 

Tbe  Court  will  not  interfere  under 

the  interpleader  act  1  &  %  H^.  4. 

c.  ^6.  s.  6.  in  favonr  of  a  sheriff 

who  has  seised  goods  nnder  a  fi. 

&.,  unless  an  actual  claim  of  the 

propt^rty   in    nuestion   appears   to 

lade  before-moving  for. 

Benlky  v.   Hook,  H. 


the   rule. 
1834. 
Scmble, 


%ia 


issue  directed 
under  the  act,  the  claimant  should 
be  the  plaintifT  and  the  execution 
creditor  the  defendant.     5.  C. 

Where  on  s  rule  obtained  by  a  ahe- 
riff  under  the  advene  claim  act 
1  &  %  JVill.  4.  C.56.  the  claimant 
did  not  appear,  the  Court  dis- 
charged the  rule  as  regarded  the 
plaiDtiff  in  the  cause,  and  barred 
the  claim  of  the  claimant,  and 
called  OH  him  and  the  deftndant 
to  show  cause  why  they  or  one  of 
them  shoald  not  pay  tbe  plaintiff 
and  the  sheriff  their  respective 
costs  occasioned  by  the  mie.  Leirit 
V.  Ekke,  H.  1S34.  168 

Thadechiatlou  oraaberiff'svfflwi 


rcsneciing  goods  seized  by 
uhacT  a  fl.  fa. .  lu  liis  posset 
at  the  lime,  arc  evidence  agi 
t])c  slicriff,  tliou^li  iiuidc  aflc 
return  dayi  and . before  any 
Mt)t  issued  by  liim  to  cxccu 
VeAditioni  exponas.  JacoU 
flump^j/ and  anotlieT,  H,  18 

A'  sberiff  must  sell  goods  sc 
'bnder  a  fi.  fa.  uitbin  a  reason 
time,  and  before  the  return 
Venditioni  cxponns,  or  nill be li 
'loan  action.     S.  C, 

If  a  sherifT  bands  over  any  oi 
goods  -seised  under  a  fi.  fa. 
claJtnant,  a  stranger  to  the 
cutiofi,  be  is  not  entitled  to 
tection  ondcr  1  &  2  Jfill.  i.  c 
a.  6.  Brainc,  Aiaignce,  v.  i 
and  another,  H.  IBSL 

W  liolicc  of  a  claim  by  a  i 
'  JiartJ',  and  of  the  slterifT  s  tr 
(ion  to  move  under  that  act,  k 
given  by  tbe  sberiflT  to  the 
cution  creditor  before  inslriici 
given  by  the  latter  to  move  fc 
attachment  for  not  returning 
writ,  the  attachment  will  be  ui 
ed.     S.C. 

A  party  served  with  a  subp 
duces  tecum  is  bound  to  proi 
the  required  document  in  Ci 
and  need  not  be  sworn.  Thi 
an  action  against  a  alierifl*  i 
32  Geo.  8.  c.  28,  for  a  penalty 
curred  by  the  act  of  bis.oIGci 
taking  a  party  arrested  u 
mesneprocesB  to  a  tavern,  wit 
his  free  and  voluntary  consen 
waa  held,  that  the  officer,  ; 
being  served  with  a  subjKcna  0 
tecum  on  the  part  of  the  j>Iaii 
must  produce  his  warrant  m  C 
'MMWitt'itsUeittgaeeeskary  tQs 
Um-tu  A  Wl^^s:  .Summct 
MoHlteft'Eiq.,  Shriffd/Shropi 
H.  1834. 

SemMe,  if  a  party  is  so  arrc: 
and  when  called  on  by  the  ol 
to  iuiii«,A  safe  &c.  dwdUog-h 


nieeiina'tMtv. 


■  daraageB,  tind  bit  the  'ofh^'  nine 
'fiwlOO/.  EiittrecostH'ttire  taxed 
'l!rt  hhnon  the  wh«>iff.  A  cdiirt  of 
'error  afterwurdM  heW  the  sixth 
wwnt  bad,  arid' ihat  sVt-nii'e  de 
novo  should  be  awardbd  ns  to  the 
nine  counts.  The  pUinuH',  how- 
ever, barii^  coiiMlttbd  I  to  remit 
his  damages  on  t^e  nine  counts 
instead  of  a  venire  de  novo,  that 
court  directed,  the  verdict  to  stand 
on  the  aeveoth  count  on  those 
terms :— Held, '  that  the  master 
ought  to  disallow  the  plaintilf  the 
..coals  taxed  to  him  on  the  oUier 
nine  counts.  DaMv.  Creaxe,  M. 
1833.  .  74 

A  declaration  for  sUndw  atated  hy 
way  of  inditcememt,  tbM.  pl^ntiff 
wfi^  a  poik-b^tcher*  .and  tlien 
charged  the  defendant  i,irit!i  pub- 
Ufhing  to  plaintjSTr  in  pn^senceof 
other  persons,  these  words  of  and 
concerning  the  plaintiff : — "  Yon 
are  a  blotSy  thief— who  stole  F.'s 
pigs  ?  You  did,  yoii  b>6<Kty  ihief, 
and  I  can  prove  it.  Yaa  poisoned 
them  with  mustardand  brimstone ;" 
inuendo,  that  plaintiff  was  guilty  of 
'pig-ste^ing.  Tlii  jury  found  that 
the  words  were  not  intended  to 
impute  felony,  but  were  i|>ol<en  of 
plaintiff  in  lektion  to  his  trade: — 
Held,  that  the  ploialiff  was  not 
entitled  to  recover,  us  the  wordu 
.used  did  not  show  that  they  were 
necessarily  spoken  of  him  in  re- 
lation to  his  trade,  and  no  col- 
.Tonuiuiii  concerning  his  uade  was 
laidjn  the  declaration.  Slbky  v. 
Tomlins,  M.  1S33.  80 

The  agent  of  a  lamllord  employed 
the  plaintifl"  to  ilti  work  at  the 
house  oCtbe  dfltJBnflwVW'l"'  was  a 
tenaiit'ob  the  estate.  Thf  |>lainiiff 
did  it  improperly,  and  got  ilrunk 
during  the  tiine^lW  )vap.,eji({agcd  in 
it.  Eieveral  circumstances  took 
pUbe  nhich '  iiMMced"  Uib  defend- 
^ant  ^t«  belicfve  the -plaintiff  had 
bMkM  open  hit  (!elnt*dDor  BDd 


ioii 

■ffbt'  access  'to^  Jiis'.'-cvfler. '  "]fwo 
flays  aftfer,,  the  defendant  saw  ,yie 
plilintiff  in  company  of  T,,,  a 
felldw- workman,  and  cl^arged.him 
with  haviiig  broT^en  his  cellar- 
door,  got  drtmk,  and  spai)^d  the 
work.  ,,The  defendant  afterwMda 
repeated  the  charge  to  ".  in  the 
plaintiff's  absence;  and  on  tho 
same  day  complained  to  the  agent 
that  the  plaintifT  had  spoiled  his 
work  and  h.id  j^ot  drunk,  that  hia 
cellar-door  had  been  broken  op^ni 
as  he  believed,  by  the  plaintiff: — . 
Held,  first,  that  the  complin t  to 
the  agent,  if  bon&  fide  m^de,  and 
without  majicious  intention  to  in- 
jiire  the  plaintifl)  was  a  privilege^ 


Secondly,  that  the  uttering  the 
words  to  the  plaintiff,  though  in 
the  presence  of  T.,  was  siqiuaHy 
privileged,  if  done  honestly ;  for 
Ibat  tbe  circumstance  of  jts  being 
made  in  the  presence  of  T,  djd 
not  of  itself  make  it  unwarranted 
and  offieious,  though  that  circum- 
sLince  with  others,  c.  g.  llje  style 
and  character  of  the  langiuge 
used,  mij^ht  be  left  to  the  mjy  to 
determine  whetjier  the  defendant 
acted  bond  lide  in  making  ibe 
charge,  or  was  influenced  bymali- 
cious  motives  in  seeking  an  oppor- 
tunity to  make  it  before  a  third 
person. 

Thirdly,  that  tlio  statement  to 
T.  in  the  plaintiff's  absence  was 
unauthorised  ami  ofGcidus,  and 
therefore  not  protected,  though 
,  made  In  the  belief  of  its  truth,  .if 
it  turned  nut  to  be  in  point  of 
fact  false  ;  and  that  it  sboidd  be 
left  lo  the  Jury  whether  defendant 
acted  maliciously  or  not  on  tliat 
occasion.  Teogood  v,  Sj>!/tii>g,  f- 
1831.  4^2 

1  ,'     .'   SPECIAltlfcASR-.i''  ;'..,* 


lors 


INDEX  TO  TRB 


STAMPS. 

See  AxNUiTT. — Legacy  Duty. — 
Probate  Duty. 

A  note  for  200/.  with  lawful  interest 
reserved  from  a  day  prior  to  tlie 
date,  requires  a  stamp  applicable 
to  a  note  for  200/.  only.  JVilfs^ 
Executrix  of  IVUlsy  v.  Nooit  and 
uno/Aer,  T.l  83  K  726 

On  valuation.  See  Jackson  v. 
Stoplicrd.  330 

STATUTES. 
See  EviDEircE. 

Proof  of  local  net.  .  Woodward  v. 

Cotton, 
9//.  3.  M.  C.  c  11. 
24  Edm.  3.  c.  7. 
13/?tc.  2.  St  1.  r.  15. 
1 1  //.  4.  c.  69. 
23  H.  ti.  c.  9. 
$2  IL  C.  c.  9. 
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22  Edw.  4.  c.  7. 
20  //.  7. 

23  H.  8.  c.  15. 
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1  IV.  4.  c.  7. 
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c.  53.  8.  97. 
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64,  270, 

83^,  834 
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STAYING  PROCEEDINGS. 

See  JoDos  At  Chambers. 

If  a  defendant  is  misled  by  the  pl^n- 
tifF'8  indorsing  on  the  writ  a  larger 
sum  than  is  due,  and  appears  in 
consequence,  instead  of  paying  the 
sum  really  owing,  with  the  costs 
of  the  writ  in  eight  days,  as  he 
would  otherwise  hare  done,  the 
court  or  a  judge  will  stay  the  pro- 
ceedings on  a  like  payment,  ii  lie 
applies  promptly  alter  serviee  of  a 
declaration  accompanied  with  par- 
ticulars claiming  the  sum  really  aue. 
EllUm  V.  Roherts,  H.  1834.     214 

SUBPCENA  DUCES  TECUM. 

See  Summers  v.  Mosely^  159.— 
Witness. 

SUBPCENA  SOL V AS, 
See  Costs. 

SUPERSEDEAS. 
See  Eruok, 

SURGEON. 

Where  a  surgeon  attended  patients  in 
cases  requiring  surgical  aid,  and 
also  dispensed  medicines  to  them, 
not  being  certificated  aa  an  apo- 
thecary under  55  G.  3.  c.  194 : — 
Held,  that  he  might  recover  for 
his  surgical  advice.  Semble^  that 
a  surgeon  may  dispense  medicines 
to  his  patient  in  Q  case  which  he 
attends  reouiring  surgical  aid. 
Simpson  v.  Ralfe,  H.  1834.      325 

SURRENDER. 

jt.  let  premises,  consisting  of  a  stable 
and  cottages,  to    B.    for    seven 


IKDEX  TO  THE 


years.  B.,  before  the  expiration 
of  the  teim,  aisif^ed  the  premises 
to  C.  and  paid  his  rent  up  to  that 
dav,  ivhich  was  in  tlie  middle  of  a 
haff-ycar.      C.    occupied   port   of 


tlie 


g  thet 


It  at  the  end  of  a  half  year,  paid 
rent  for  the  time  to  A.'a  t^ent, 
j1.  ivas  not  at  that  time  afiarc 
either  of  the  assignment  or  tlie 
occii]iat{oii  by  C.  Afterwards, 
but  Btill  before  the  expiration  of 
the  term,  il.'s  agent  advettiaed 
the  premises  to  be  sold,  and  no 
sale  taking;  place,  let  two  of  the 
cottages  to  fresh  tenants,  in  order, 
as  he  aaid,  to  relieve  some  tenants 
who  had  run  away.  The  agent 
aftern-arda  receivcit  jiortions  of 
the  entire  rent  from  the  tenants, 
and  tlie  rest  from  C.  the  assignee 
of  B.  :— Held,  that  these  facts, 
taken  collectively,  amount  to  a 
■urrender  of  the  term  by  operation 
of  law. 

Semble,  when  a  number  of  facts, 
which  singly  may  be  ambiguous, 
amount  collectively  to  an  iine- 
quivocal  proof  of  a  fact,  c.  §.  the 
Kurrender  of  a  term,  a  judge  is  not 
bound  to  submit  them  formally  to 
a  jury,  unless  the  counsel  ex- 
pressly desires  it.  Rene  v.  Hinl, 
T.  1834.  CI  2 

TENDER. 
See  Bins  aud  Notes. 

TENANT  AT  SUFFERANCE, 
780 


TITHES. 
UnlcM  a  tithe  ownei  has  a  right  of 
way  to  carry  tithe  off  titneable 
lands  within  his  parish,  by  grant 
of  the  owner  of  the  fee  or  by  pre- 
■cription,  he  has  primft  facie  only 
a  right  to  use  such  road  for  that 


purpose  as  is  used  a 
the  occupier  to  carr^' 
nine -tenths  ;  and  i 
further  right  to  use  a 
from  the  particular  t 
used  by  the  occiipii 
agricultural  purposes 
convenient  use  of  the  < 
not  for  the  purpose  o 
the  crop,  that  riglit  c 
ivhilc  such  way  coniii 
being  stopped  up  hy 


James,  clerk, 


.  Dad 


TRESPASS 

On  land  in  day-time,  i 
"'.  4.  c.  32.  -See  M. 
dflei/  and  another,  E.  . 

TRIAL,  LOSIl 
See  Bail. 

TRIAL. 

iSotkcof.] 
A  defendant  who  is  boi 
short  notice  of  trial,  i] 
to  take  short  notice  of 
writ  oi  in<)uiry.  Whe 
ant  is  cniitled  to  fou 
notice  of  inquiry,  and 
eight  days'  notice  only 
return  it  immediately^ 

Sreveut  exjiense ;  an* 
id  not  do  so,  and  let  s 
of  the  eight  elapse  bel 
notice  of  motion  to  st 
proceedings  for  irregu 
rally,  without  pointing 
was,  the  inquiry  was  se 
without  costs.*  Stcpki 
11.  1834. 

TRIAL,  WRIT 

Time  for  signing  judgmei 

A  bond  in  the  peiud  sn 

waa  declared  on  as  if 

had  been  ^'Gi>/. : — He 

mistake  might  be  ame 


pfttemiNa  CASES. 
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(«eirN^,(by   the  sboriff.^ryipg  an 
. .  .iss)i9  under  a  writ  of  triaL  Hill  v. 
^all,.H.  W^-    .  «71 

A  moiaon  for  a  ne\f •  trial  of  aa  issue 
.  tried. by  a  sbfsriflTor  <^ther  inferior 
judg6,  uodei*  S  8i  A  IV.  4.  c.42. 
•  s^  17.,  should  be  made  qq  pro- 
ducing a  copy  of.  the  sfaerifi*'s 
notes,  verififA  by  affidavit,  or  if 
tbe  rtde  is  graotedy  it  y6i\  be  dis- 
chaifged.,:    Johnfiim  v.   iFe/Zv,  H. 

A  sheriff  or  other  iudge  presiding  at 
the  trial  of  an  issue  under  a  writ 
of  trial,  pursuant  to,  3  &  4f  IV,  4* 
c.  42.  8.  17.,  has  the  same  ppwer 
to  nonsuit .  that  a  judge  at  jUM 
prius  has, '    . 

An  acdon  ibr Utiliqtlidafeed  da- 
mages, e,  g.  in  .runi|ipg  .down  the 
deiendanrS  h&it,  eanhot  be  tried 
before  the  sb^tiff  under  a  writ  of 
trial.    IVaUon  v.  Abbott,  M.  1833. 

I   ;    .     !    ■  64 

Semble,  that  if  on  a  writ  of  trial 
issued  pursuant  to  3  &  4  ^.  4. 
c«  4d.  8;  17.,  a  verdict  waa  given 
for  20&,  and  for  a  sum  of  10s.  for 
interest^  a  judgmeDt  entefed  up 
for  both  s«ins  would  be  irregular. 
Burleigh  t.   Kingdom,   H.    1834. 

369 

On  )idd  May  tbe  plaintifT  had  a  ver- 
dict in  a.cauae  tiled  before  a  sherifT 
•  >on  a'  -writ  of  trial  issued  under 
3  &  4  /K  4.  c.  42.  a.  17,  He  did 
not  aiga  judgmeiit  tiU  the  27th, 
after,  uxing  costa  on  that  day : — 
Held,  (bat  the  judgment  was  signed 
regularly  and  in  time)  within <  the 
term  "JurthHfith*'  in  s.  iS.  NidudU 
and  a/ntitkcr  v.  Chambcrtf  T.  1834. 

,        ?34 

If  a  sheriff  before  whom  a  trial  takes 
place  upde^^&4  ff'.4.p.42.  s.  17., 
does  il6^,  mA  proraismg  to  do  so, 
is^nd  his  noteircrf  tbetnai^tthMi^ 
the  time  proper  for  moving  for  a 
new  trial,  d)e  cMirt  will   enlarge 

roL.  !▼; 


...  the  time  for  moving,' knd  peft^it 
tbe  facta  proved  at  Use  trial  td  be 
laid  before  it  on  affidavits,  Thomas 
V.  EdiimrdM,  T.  1 834.  833 

Motions  for  new  trials  a(\er  wrha  ^of 
trial,  under  3  &  4  f^.  4.  o.;42,  s. 
17.  should  be  made  on  an  affidavit 
verifying  tbe  notes  of  the  presiding 
judge  annexed  thereto,  to  be  'his 
notes,  without  further  affidavits. 
Grange  v.  Shoppee,  E.  1884,  lOOO 
iThe  afSdavit.  verifying  the  sberiflTs 
notes  of  a  trial  bad  under  a  writ 
of  trial,  pursuant  to  3  ^  4.  W,  4. 
c  42.  s.  17.  need  only  sta^e  that 
the  paper  annexed!  conudna  the 
.notes  sent  bj  the  sheriff  to  tbe 
court.  HeUings  v.  Stev€n$^  E. 
1834.  1001 


TROVBR. 


I  i 


A  (quantity  of  hop^  was  pufcha^ 
from  the  defendants  in  Aprit  1S81, 
the  invoice  of  which  contained  the 
words  *'  on  rent.*'  fOie  'hopa  re- 
mained in  the  seller's  war^nd^se, 
and  a  bill  accepted  by  the  buyer 
was  afterwards  given  theni  at  their 
reqnest,  which  they  indorsed  6n 
getting  it  discounted.  During  tbe 
running  of  that  bill,  part  Or  tlje 
hops  Was  delivered,  iti  porsulmce 
of  the  buyer's  order  to  his  sub- 
purchaser, who  paid  the  Ware- 
nouse  rent  charged  by  the  sellers. 
Afterwards,  'a^u  benbre  the  bill 
became  due^  tbe  original  buyer 
became  bankrupt,  and  it  was  dis- 
honored at  paturity.  Heid^  t^at 
though  th^  sellers  might  hot  ba^e 
a  right,  while  the  bill  remained 
outstanding!  to  part  wicb  the  hops 
remaining  in  their  possession,  the 
assignee  of  jhe^  prjsinal  buyer 
could  not  mamUin  trdver  for  them 
iwithoat  aoCual.  paymfent  of  the 
•^Hoe  agreed  on,  as  well  aa  of  the 
warehouse  rent,  be  having  ooly 
the  right  of  property,  without  that 

'4c 


■t«6 


.  .W9M:H>)X¥*t 


■><tf  poMMttoaCi    Milttf-atMgnM  of 
FtnM,  a  bankntpl,  v,  Goiiotn  end 

■  :  othtrt,  H.  1SS4.  i95 
An  order  Bign«d  bv  0.  fi>r  the  deli- 
'  .  wry  by  the  defendaDU,  wh«r&n- 

gers,  of  tnenty  ucki  of  flour  to 

ibe  pl&iDtiC  (uie  party  named  in 

'    the  order,)  was  lodged  with  and 

accepted  by  them  in  the  usual 

course  of  buaiaes* ;    they  at  the 

same  time  declaring  tbey  had  but 

'fire  sacks  to  spare,    which  ^e 

'  y*riy  tniffht  have,  and  he  receWed 

Kcoordii^y.     On  application  for 

'' '  the  rest,  they  declined  to  deliver 

-;  it.      On  Jirover   brought  against 

'■  fliem'by  the  party  named  in  the 

,,  airier.  It  did  not  appear  that  he 

kne^  that  O.  had  any  other  flour 

'in  tfae  defendants'  possession,  and 

"'  tbe  defAndants  did  not  produce 

'"  viy  ddivery  orders,  by  which  any 

'Midi  floiir  had  been  pre  fioustr  ap- 

PTOpHated^O.     Thejuryfound 

'  thkC  the  defendants  had  accepted 

''  the.  order  generklly,  and   gave  a 

Verdict  A>r  the  plaintiff  for   the 

Vahie  df  the  fifleen  sacks.     The 

'  ''-tdvrt  reliifted  to  disturb  the  ver- 

'  ^t.  iinH  held  that   trtner   was 

''nttAi tunable,    as  the    defendants  . 

'    bad  nbt  limited  their  acceptance 

of  the  order  to  any  minor  quantity  , 

'     ofO.'s  flour  then  in  their  hands,  i 

'    or  alleged  that  they  must  select 

the  sacks  to  he  delivered  lo  the 

■  pJalntiff.     Cillett  V.  Hill  and  ano-  , 
ther,  H.  JSr3+.  230 

'TtorerUes  foralostbank  note.whiiih 

'    Uie  ddindant  ha£  tortiously  con-  ! 

verted  to  his   own  use,  though  [ 

Eart  of  thepToceeds  has  beetl'paid 
y  him  to  the  phuntiff.  The  ac-  i 
."^ceptance  of  pirt  does  nd I  Affirm  I 
'''  the  taking,  ka  astd  wiEH'etHt'eort,| 
but  the  vnoHpt.  receiyjed.  Joll  goi 
H  red^cnb^  of  dahiA^:  '^-fiiim  v.l 
MmrUrE.l83i.  485 

if.^VSE  AND  OCCUPATION,,, 
A  landlord  being   tn  possession  of 


the  premiMB'  talety  iield  b< 
liolvent  tenaiu,  in  vhich  were 
tures  belonging  to  the  latter,  aj 
to  give  up  poesesvion  on  hii 
■ignees  paying  71.  for  (be 
rent  doe.  They  entered  and 
the  fixtures,  but  no  occDpalio 
them-was  proved.  Hekl,  th» 
7L  could  not  be  recovered  at 
coant  OB  an  account  Mated, 
defendant's  ^eeinent  to:  p«j 
aura  not  being  botlonwd  on 
jmvions  transactions  between 
parties.  ClarktMid  ffifir.-l 
andatuitlur.'r.  18S4. 
A  lessee  eovenanled  10  pa;  an  1 
tional  rent  for  arery  acrev  "b 
in  praportion  fbr  a  less  qnai 
of  the  land  which  he  ahoukl  " 
ier  to  be  ocnupied"  1^  anya 
person  wttfaont  the  coDaent  01 
Imdlatd.  The  feHCfr  permi 
his  labourers  to  raise  a  crbj 
potatoes  on  sRiaU  portioiM  bt 
land  demised  batweeo  harvest: 
seed  time,  according  to  the  cut 
of  the  country.  Held,  thai 
was  liable  to  per  the  additi 
rem,  tbougb  the  lease  ocnMuai 
covenant  that  the  tenant  sb< 
use  "  and  oocupy,"  drceajwd 
nuce  the  iaod,  according  la 
custom  of  the  country.  ,  Or 
tlade  V.  Tapicolt,  T,  1834. 

An  nct>m'tt:isi  brtnigbt  *iiitatV 
peraons,  being  the  executors  1 
deceased  tertnori  for'  the  use 
occupation  by  them  of  the  dem 
<pMaikleStl  atUeil^  «nd>Mtb|^ 

., ,  l»y,pae.,(ra»,p^flv^.    ;ti(dd,tt 

.    :d(dnqj  enNt«^tbatoCboth,a 
.  to  jnakecb^soiaUy  liable  (V^ 

-vififOfiit  ift,awuiflpsii-fOT  .Dfie. 

...iPflcupmipn,.  ^JS'fttm  y-.  Tqx^ 

See  Briglft  v.  JFaUcer. 

..  :  ;    .y4CAnoN.-. ,, , 

See  Bail. — Ivdces'  Oanr.a, 


VABIANCE. 

See  Bail  Boac, 

Between  writ  and  declaration. 
KiiowUf  V.  Sla^enf.  lOlG 

.Writ  in  tiespaas  iodorsedim  ieht 
aad  decUraiJM)  ia  aMumpsit. 
Writ  and  declaration  were  Wth  set 
ft»id6  for  variance;  thouji:!)  the 
objection  to  the  writ  itMlfhad  not 
been  prcTiousIy  taken.  Etbvwdt 
v.Difptam,  H.  I&ftk  i]3 

The  writ  of  summoiw  «m  «g:«inat 
AndretVii  Oryan  "  in  an  action  on 
promises,"  and  the  defendant's 
name  was  siinilarly  apelt  in  the 
diatrinf^  ;  but  in  the  copy  of  the 
writ  served  on  defendant  the  name 
of  Aodrewj  was  stated  to  be  An- 
drev: — Held  that  the  distringas 
must  stand,  for  the  service  of  the 
copy  vaa  not  made  in  pursiiance 
of  2  IV.  4.  c.  99.,  but  accOTding 
to  tbe  practice  of  the  court.  Py- 
buii.  Brtfont,  £.  1834.  894 

{Between  Vistringat  and  Writ  q/" 


•*•) 


A  distrmjiia!!  in  a  plea  of  trespass  on 
the  case  <m  promises  will  not  be 
set  aside,  though  the  trrit  of  nim- 
mons  was  "  in  an  acticm  on  pro- 
mises."    S.  C. 

VENDITIONI  EXPONAS. 

See  SuEui'F. 

VENDOR  AND  PURCHASER. 

By  the  cotiditions  ofaale  ofleasehold 
premises,  the  vendors  sttptilated 
that  they  shonTd  deliver  an  ab- 
stract of  the  lease  and  of  the  sub- 
sequent title  under  which  the  lease- 
hold lots  were  held,  but  should 
not  be  obliged  to  produce  the 
lessor's  title.  The  defendant  be- 
came the  purchaser,  and 
tigating  '  ' "  "  " 
peared   i 
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refiiaed  to  complete  tbe  ptrrrfctae ; 
Held,  that  the  purchaser  WM'not 
concluded  from  inquiring  aliunde 
into  the  lessor's  title,  by  the  Kfpb- 
'  lation  that  the  vendors  shoatd'not 
be  obl^ed  to  produce  it,  ■Skep' 
herd  emd  otherx,  otiignm  'tfPbm- 
•icf,  V.  Xealfcy,  T.  18S*,  1        671 

VENUE. 

An  affidavit  of  a  good  defenQf^  on 
the  merits  is  not  neceswty  '^fif- 
der  to  changing  the  venue  OQ  qw- 
cisd  grounds,  where  the  facts  i^wpra 
to  amount  to  a  good  deffsce,  t,  g- 
where  it  is  sworn  that  the  ^ebt 
has  been  satisfied.  Johato^  v. 
Berctfi»rd,M.  1833.  „  .57 

The  venue  having  been  cha)ig«d 
from  London  to  H^r^ord  A^;*» 
action  of  covenaat  on  a  hW{  for 
non-payment  of  rent  for  pneipqlses 
situate  in  HcTeJfbrdt  tbe  court're- 
fused  to  brina  it  back. .  Anie»  v. 
Mom'mglon,  M.  1833,  .66 

In  an  action  for  breaches  of  C9ve- 
nants  in  a  lease  to  manure,  repiur, 
&C.,  the  venue  will  not  be  clupged 
oit  the  ground  that  if  ffiU.bs  ne- 
cessary to  call  witnesiei  .&if^^the 
deience  who  live  in  the  c^^nty 
to  nhicb  it  is  sought  to  relieve 
tbe  cause,  and  tliat  a  tau  ItmL  can 
only  be  had  in  that  county  until 
after  issue  joined,  when  the  i^ure 
of  tbe  defence  would  spftear. 
Rokn  V.  Sexsiont,  H.  ISM.      275 

The  inserting  venue  in  the  body  oCft 
declaration,  contrary  to  Reg.  Geo. 
HiL  4  W.  i.  No.  8.  is  the  aul^ect 
not  of  demurrer,  but  ofan  appli- 
cation to  a  judge  at  chambers  to 
strike  it  out.  Tamier  t.  Ciamp- 
neyt,  BarL  T.  1834.  .859 

VESTED  INTEREST.  584 

WAIVING  TORT. 

IJvn  V.  Morrit,  4SS 


lft?# 


IKJp^XXQ.jE^ilL: 


warrant:  QF  ATT.ORNJuX.    | 

See  BsAonoE,  {Cognovit,) 

The  plaintiff's  attorney  may  make 

^e  iffldaTit  that  tbc  debt  Is  dn- 

paid,  m  support  of  a  motion  to 

eht^  tip  jtid^€?ttt  bn  an  old  w^r- 

'  fant  or  attorney,  if  he  has  been 

'  MnployM  in  ttiattagitig  the  prin- 

-cijml,  and  m  receivmg  and  paying 

■server    the    ihtterest:'     Ashman  v. 

itewrfifr,  M.  18251.  .     84 


i-i 


Tht  fvanlmtv  qCa  Mrvant  respecting 
:  M^hoie  authority  from  his  master 
no  more  appears  than  tliat  he  was 
entrusted  not  to  sell  but  to  deliver 
a  hofse  ^  J^ffV'^  another  with 
some  money  in  exchange,  pur- 
"suaDt'.to  sooDe  previous  bargain, 
the  terms  of  which  are  not  shown, 
will  not  bind  his  priocipal.  IVoodin 
V.  Burford,  H.  1834.  2G4 


.1 


WAY. 


See  Tithes. 

Thf  pUu^ifi^  assignee  of  > «  lease 
granted,  (or  lives  by  a  biahop  in 
vight  of  hia  see,  used  a  way,  with- 
out im^erruptioD,  to  and  from  his 
premisi^  ibr  more  than  twenty 
years  over,  the  locus  in  quo  called 
the  y^cre.  The  defendant,  wbo 
was  ppsaessed  of  the  Acre  by  as- 
sigqipent  of  a  similar  lease  of  it, 
obstructed  the  way.  In  an  aotion 
on  tb^ .  case  for  this  obstruction, 
Held»  %8l;,  t)mt  since  %^^W. 4. 
e.  71.  itbe  above  user  conferred  no 
title  as  against  the  reversioner  the 
bishop.^  BOTr  secpndly,  against  his 
Jesttee,  or  persons  claiming  under 
auch  lessee  during  the  terra. 

A  declaration  claiming  a  right 
of  way  *'  by  reason  of"  the  pos- 
session, pf  certajfi  preiY)is^>  is  sup- 
ported by  proof  of  a  reservation 
of  the  way  in  a  cooveyanee  of  them 


granted  b^.A  tmitwH  for  life  40  tl 
plaintiff*     Bright  v»    WmUca-f 
1834. 


a( 


WAY-GOING  CROP. 

See  Landlord  and  Tenant. 

WITHDRAWING  JUROR. 

■  •■,■    .1.  ..    ^;'!-^  .'■       ■  '     ■   ' 

A  party  ui «  oaase  exeotted  a  dec 
poll  of  .release  to  an  intended  w 
nessy  who  wa«  otherwise  incoi 
pet«nt,  and  handed  it  to  his  : 
iorney  to  beuaed  if  it  ahotihl 
neeessaiy  to  eail  the  witness  at  i 
(rial;  it  being  aftsrwiinis  thou§ 
adviaablo  to  release  ancnher  w 
ness,  bis  name  waa  inserted  in  i 
releaaev  and  the  papty  re-execoi 
before  it  bad  been  delivered  out 
his  attorney^  poaaoMion:— tie 
that  it  was  still  m  fievi,  and  nd^ 
be  read  in  evtdenee  without 
fresh  atamp. 

But  qtuprCf  wbosker  cme  atai 
ie  sufficient  on  a  release  to  t\ 
witnesses.     Spicer  t.  Murgeu, 

A  witness  called  to  pronLoce  a  doc 
ment  pursuant  to  a  sobfUBnadw 
tecum,  was  sworn  as  a  witness 
mistake,  and  a  (fueation  waa  ask 
him«  but  he  did  not  answer 
Upon  this  the  learned  jndge  \ 
fused  to  suffer  l»ini  to  be  cro 
examined  by  the  opposite  par 
who  afterivarda  called  liisn  as  i 
own  witness  :-^Hcld,  that  t 
eourse  baWng  laid  the  whole  e 
■denee  before  the  jury,  the  coi 
would Botdisturb  the  verdict. 

Qu<9r0i  i£  the  evidence  had  i 
been  tlius  given  in  chief,  whed 
Uie  witness  having  beea  sworn  a 
asked  a:  questioo*  without  gir 
an  anssirer,  was  liable  to  ere 
examination  by  the  opposite  pai 


PRKlcaSDiKa  ^ASEfi. 


iot'9 


See  the  gener&l  ruk;  thttt  lie 
need  not  have  been  swMi  as  a 
"witness,  Summers  v.  Moseley,  antCf 
158.      ftiwA  V.  5jiiyfA,  T.   1884. 
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WOODS. 

A  manor  with  the  lands  and  woods 
over  which  common  was  claimed, 
had  been  from  time   immemorial 
parcel  of  Cranbottme   Chase.     In 
1 7  £1*2,  the  lord  being  owner  of 
certain  coppices  and  woods  in  the 
manor,  granted  several  leases,  for 
a  thousand  years,   of  messuages 
and  lands,  with  common  of  pasture 
as  appurtenant  thereto,  for  beasts, 
over  such  coppices  and  woods,  in 
the  manner  then  accustomed  by 
others  having  like  common.     The 
right  of  common  then  accustomed 
was  from  1 2ih  May  to  22d  Nov,, 
except  in  those  parts  of  the  woods 
wherein  the  owner  from  time  to 
.  time  cut  down  the  wood  or  under- 
wood at  his  pleasure,  and  whi€b 
he  was  accustomed  to  inclose  with 
a    fence  to  preserve   the  young 
growth,  excluding  the  deer  of  the 
chase  for  three  years,  and  all  com- 
monable cattle  for  four  years,  after 
each  cutting.     This  right  was  en- 
joyed by  the  grantees  till  the  dis- 
turbance   complained    of.       The 
question  was,  whether  the  owner 
•of  the  woods  could  legally  inclose 
any  part  of  them  where  the  wood 
had  been  cut  down,  so  as  to  keep 
out  all  ^commonable  cattle  for  se- 
ven   years    after    each    cutting? 
Held   that  he  could  not,  on  two 
grounds:  6rst,  that  stat.  22  Ed, 
4.  c.  7.  does  not  apply  to  woods 
wherein  rights  of  common  exist ; 
and  secondly,  that  S5  Hen,  8.  c. 
17.  s.  8.  only  extends  to  woods  in 
which    there    exists    immemorial 
right  of  common,  in  which  case  it 
provides  a  course  by  which  the 
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Kptuiei^ere  wood  iii"'inteWJed'to 
be  cut  may  be  inclosed  and  kept 
.  in  severalty  for  seven  yeait. 
Dlhb^  T.  Marquess  of  Awkma; 
Harass  of  Anglesea  ^^Dibbm; 
Same  v.  Peyton^  Dihben  and  lAll, 
E.  1834.  926 

Where  by  an  order  of  reference 
the  costs  of  the  causes  referred 
were  to  abide  the  event  of  tbem» 
and  in  one,  which  waa  not  at  Usuef 
the  arbitrator  found  that  the  plun- 
tiff  had  no  cause  of  action  against 
the  defendants  : — ^^Held,  that  the 
costs  of  the  pleadings/ollowed  the 
event  of  the  cause,  as  in  case  of  a 
nonsuic     S,  C, 

WORK  AND  LABOUR. 
See  Pleading,  Chappel  v.  Hwk^,  43 

WRIT. 

Effect  of  resealing.  See  Limitations. 
Concurrent.     See  Lewis   v.  Morris. 
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W^here  it  is  sought  to  set  aside  a 
declaration  and  all  subsequent  pro- 
ceedtrfj^  on  an  affidavit  of  defend- 
ant that  he  was  not  personally 
served  with  process,  and  of  his 
brother  who  Irrcd  in  the  house, 
that  the  writ  was  served  on  him 
by  mistake  on  two  occasions,  the 
proceedings  will  stand  unless  it  is 
sworn  for  the  defendant  that  the 
copy  served  did  not  reach  his 
hands,  or  come  to  his  possession, 
or  was  not  shown  him  by  his 
brother.  Phillips  ▼.  Ensetl^  T. 
1884.  ^  812 

An  alias  or  plnrfes  need  not,  since 
2  W,  4.  c.  39.,  be  tested  of  the 
return  day  of  the  first  writ,  and 
their  issuing  is  not  confined  by 
sec.  10.  to  any  given  period  after 
the  expiration  of  the  first  writ, 
except  it  issued  to  prevent  t&e 
operation  of  the  statute  of  limi  ■ 
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